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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 
 
PERRY ALLEN AUSTIN,  
  
              Petitioner,  
VS.     CIVIL ACTION NO. H-04-2387 
  
RICK THALER,  
  
              Respondent. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§  

 
MEMORANDUM AND ORDER 

 
 Petitioner Perry Allen Austin is a Texas death row inmate.  This case is before the Court 

on Austin’s Amended Petition for Writ of Habeas Corpus (Doc. # 38), and Respondent Rick 

Thaler’s Motion for Summary Judgment (Doc. # 62).  Having carefully considered the Amended 

Petition, the Summary Judgment Motion, all the arguments and authorities submitted by counsel, 

and the entire record, the Court is of the opinion that Thaler’s Motion for Summary Judgment 

must be granted, and Austin’s Amended Petition for Writ of Habeas Corpus should be denied. 

I. Background 

 In 1991, while on parole, Austin began having sexual relations with 14 year old J.O.1   9 

Tr. at 118, 166-68.2   Through J.O., Austin became acquainted with K.K.  Id. at 25, 154.  

Through K.K., he became acquainted with K.K.’s nine year old brother, D.K. Id. at 155. 

 On August 19, 1992, Austin went to the home of K.K. and D.K., looking for K.K., who 

was not home.  D.K. and Austin got into Austin’s car to go look for K.K.  When D.K. failed to 

return home, his mother contacted police.  Police searched for D.K. but did not find him.  After 

                                                 
1 All individuals identified by their initials were minors during the events relevant to  
 this case. 

2 “Tr.” refers to the transcript of Austin’s trial. 
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several days, a Houston homicide detective entered the investigation.  During the investigation, 

the detective discovered that Austin was having sexual relations with J.O.  Austin was arrested 

and charged with sexual assault.  While confessing to sexual assault, Austin admitted that D.K. 

was in his car on the day he disappeared.  Austin pled guilty to sexual assault and was sentenced 

to 30 years.  9 Tr. at 22-162; 10 Tr. at 2-7. 

 On April 23, 1993, D.K.’s skeletal remains were found in a landfill in Harris County.  9 

Tr. at 36, 65-67.  D.K. had been tied up.  Id. at 69, 75.  Police obtained a search warrant for 

blood and hair samples from Austin and to search Austin’s car.  10 Tr. at 19-21.  The FBI found 

rope in Austin’s trunk that was similar to the rope found with D.K.  9 Tr. at 123-25, 134-35, 141-

43.  Authorities did not think this was enough to charge Austin with D.K.’s murder.  10 Tr. at 22. 

 In January 2001, Austin sent a letter to the detective investigating D.K.’s murder in 

which Austin admitted killing D.K.  10 Tr. at 24-25.  The detective obtained both a written and 

recorded confession in which Austin admits cutting D.K.’s throat because he was angry at K.K. 

for stealing drugs from Austin’s trunk.  Austin’s statement included some information that the 

police had not disclosed to the public.  Id. at 26-35. 

 Austin was indicted on February 15, 2001, for the capital murder of nine year old D.K.  

CR at 2.3  Prior to trial, Austin sent at least two letters to the trial court stating that he did not 

want an attorney to represent him.  Id. at 5-6, 20.  Austin’s appointed trial counsel filed a motion 

seeking a psychiatric examination.  Dr. Jerome Brown evaluated Austin and concluded that he 

was competent to stand trial.  Id. at 11, 28-30.   

 On October 11, 2001, the trial court conducted a hearing pursuant to Faretta v. 

California,  422 U.S. 806 (1975), to determine if Austin was competent to waive counsel.  The 

                                                 
3 “CR” refers to the Clerk’s Record of trial papers. 
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court concluded that he was, appointed standby counsel, and granted Austin’s request to 

represent himself.  2 Tr. at 3-19.  Austin pled guilty to capital murder.  9 Tr. at 3-4.   

 During the penalty phase, the State presented evidence that, at age 19, Austin attempted 

to rape his sixteen year old sister, and succeeded in raping his seventeen year old sister, at 

gunpoint.  When their  mother and older sister arrived home, Austin confronted them with a gun, 

stole money from them, and took his older sister’s car.  He was convicted of offenses arising 

from that incident and sent to prison.  While on parole from that sentence, he began his 

relationship with J.O., resulting in his 30 year sentence for sexual assault.  While serving that 

sentence, Austin stabbed another inmate.  He was prosecuted for aggravated assault and received 

another 20 year sentence.   

 Austin, acting as his own attorney, cross-examined one of the State’s witnesses.  He also 

presented evidence that he was introduced to J.O. by J.O.’s mother, who Austin previously dated, 

and that he and J.O. were romantically involved.  9 Tr. at 125-26.   

 Following the punishment hearing, the jury found that there was a probability that Austin 

would commit future acts of criminal violence, and that there was insufficient mitigating 

evidence to warrant a life sentence.  Accordingly, the trial court sentenced Austin to death.  CR 

at 77-80. 

 The trial court then held a second Faretta hearing on Austin’s request to waive appellate 

and habeas counsel.  The court again concluded that Austin was competent to waive counsel, 

granted his request to represent himself, and appointed standby counsel.  12 Tr. at 3-9; CR at 32-

33.  Pursuant to Texas law, the conviction and sentence were automatically appealed to the 

Texas Court of Criminal Appeals (“TCCA”).  The TCCA affirmed.  Austin v. State, No. 74,372 
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(Tex. Crim. App. Apr. 12, 2003).  Austin did not seek certiorari from the Supreme Court of the 

United States. 

 Two months after the TCCA affirmed Austin’s conviction and sentence, the trial court 

again found that Austin was competent, and accepted his waiver of habeas counsel.  The court 

accepted Austin’s waiver of further appeals and scheduled his execution for September 8, 2003.  

CR at 84-85.  On September 2, 2003, Austin filed a motion for a stay of execution and a motion 

for appointment of counsel to allow him to seek state habeas corpus relief.  On September 3, 

2003, the trial court withdrew its execution order.  The court appointed attorney Dick Wheelan to 

represent Austin in state habeas corpus proceedings. 

 On June 21, 2004, Austin filed an application for a writ of habeas corpus in state district 

court.  Ex Parte Austin, No. 59,527-01, SH-01.4  Austin also filed a motion for leave to file an 

out-of-time application.  The TCCA denied the motion, thereby preventing the trial court from 

considering Austin’s application.  SH-01 at cover. 

 On June 21, 2004, Austin also filed his first federal petition for a writ of habeas corpus.  

On May 19, 2005, this Court granted Austin leave to amend his petition for the purpose of 

adding record citations and additional argument in support of the claims raised in his original 

petition.   The order noted that “Austin specifically states that . . . he does not seek to raise any 

new claims.”  (Doc. # 29).  On July 18, 2005, Austin filed an amended petition containing 

several new claims.  On November 29, 2005, Austin filed an unopposed motion to stay and abate 

his federal proceedings so that he could return to state court and exhaust his new claims.  The 

TCCA dismissed his application as an abuse of the writ on April 5, 2006.  Ex Parte Austin, No. 

                                                 
4 “SH” refers to the transcript of Austin’s state habeas corpus proceedings. 
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59,527-02 (Apr. 5, 2006).  On November 28, 2006, Austin filed his second amended petition in 

this court. 

II. Applicable Legal Standards 

A. The Anti-Terrorism and Effective Death Penalty Act 

 This federal petition for habeas corpus relief is governed by the applicable provisions of 

the Anti-Terrorism and Effective Death Penalty Act (“AEDPA”).  See Woodford v. Garceau, 538 

U.S. 202, 205-08 (2003); Lindh v. Murphy, 521 U.S. 320, 335-36 (1997).  Under the AEDPA, 

federal habeas relief based upon claims that were adjudicated on the merits by the state courts 

cannot be granted unless the state court’s decision (1) “was contrary to, or involved an 

unreasonable application of, clearly established federal law, as determined by the Supreme Court 

of the United States” or (2) “was based on an unreasonable determination of the facts in light of 

the evidence presented in the State court proceeding.”  28 U.S.C. § 2254(d); Early v. Packer, 537 

U.S. 3, 7-8 (2002);  Kitchens v. Johnson, 190 F.3d 698, 700 (5th Cir. 1999). 

 For questions of law or mixed questions of law and fact adjudicated on the merits in state 

court, this Court may grant habeas relief under 28 U.S.C. § 2254(d)(1) only if the state court 

decision “was contrary to, or involved an unreasonable application of, clearly established 

[Supreme Court precedent].”  See Kittelson v. Dretke, 426 F.3d 306, 318 (5th Cir. 2005).  Under 

the “contrary to” clause, this Court may afford habeas relief only if “‘the state court arrives at a 

conclusion opposite to that reached by . . . [the Supreme Court] on a question of law or if the 

state court decides a case differently than . . . [the Supreme Court] has on a set of materially 

indistinguishable facts.’” Dowthitt v. Johnson, 230 F.3d 733, 740-41 (5th Cir. 2000) (quoting 

Williams v. Taylor, 529 U.S. 362, 406 (2000)), cert. denied, 532 U.S. 915 (2001)). 
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 The “unreasonable application” standard permits federal habeas corpus relief only if a 

state court decision “identifies the correct governing legal rule from [the Supreme Court] cases 

but unreasonably applies it to the facts of the particular state prisoner’s case” or “if the state 

court either unreasonably extends a legal principle from [Supreme Court] precedent to a new 

context where it should not apply or unreasonably refuses to extend that principle to a new 

context where it should apply.” Williams, 529 U.S. at 406.  “In applying this standard, we must 

decide (1) what was the decision of the state courts with regard to the questions before us and (2) 

whether there is any established federal law, as explicated by the Supreme Court, with which the 

state court decision conflicts.”  Hoover v. Johnson, 193 F.3d 366, 368 (5th Cir. 1999).  A federal 

court’s “focus on the ‘unreasonable application’ test under Section 2254(d) should be on the 

ultimate legal conclusion that the state court reached and not on whether the state court 

considered and discussed every angle of the evidence.”  Neal v. Puckett, 239 F.3d 683, 696 (5th 

Cir. 2001), aff’d, 286 F.3d 230 (5th Cir. 2002) (en banc), cert. denied 537 U.S. 1104 (2003); see 

also Pape v. Thaler, 645 F.3d 281, 292-93 (5th Cir. 2011).  The focus for a federal court under 

the “unreasonable application” prong is “whether the state court’s determination is ‘at least 

minimally consistent with the facts and circumstances of the case.’”  Id. (quoting Neal, 239 F.3d 

at 696, and Hennon v. Cooper, 109 F.3d 330, 335 (7th Cir. 1997)); see also Gardner v. Johnson, 

247 F.3d 551, 560 (5th Cir. 2001) (“Even though we cannot reverse a decision merely because 

we would reach a different outcome, we must reverse when we conclude that the state court 

decision applies the correct legal rule to a given set of facts in a manner that is so patently 

incorrect as to be ‘unreasonable.’”) 

 The AEDPA precludes federal habeas relief on factual issues unless the state court’s 

adjudication of the merits was based on an unreasonable determination of the facts in light of the 
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evidence presented in the state court proceeding.  See 28 U.S.C. § 2254(d)(2); Martinez v. 

Caldwell, 644 F.3d 238, 241-42 (5th Cir. 2011).  The state court’s factual determinations are 

presumed correct unless rebutted by “clear and convincing evidence.”  28 U.S.C. § 2254(e)(1); 

see also Jackson v. Anderson, 112 F.3d 823, 824-25 (5th Cir. 1997), cert. denied, 522 U.S. 1119 

(1998).   This Court may only consider the factual record that was before the state court in 

determining the reasonableness of that court’s findings and conclusions.  Cullen v. Pinholster, 

___ U.S. ___, 131 S.Ct. 1388 (2011).  Review is “highly deferential,” Woodford v. Visciotti, 537 

U.S. 19, 24 (2002) (per curiam), and the unreasonableness standard is “difficult [for a petitioner] 

to meet.”  Harrington v. Richter, 562 U.S. ___, 131 S.Ct. 770, 786 (2011). 

 B. Summary Judgment  Standard in Habeas Corpus Proceedings 

 In ordinary civil cases, a district court considering a motion for summary judgment is 

required to construe the facts of the case in the light most favorable to the non-moving party.  

See Anderson v. Liberty Lobby, 477 U.S. 242, 255 (1986) (The “evidence of the nonmovant is to 

be believed, and all justifiable inferences are to be drawn in his favor”).  “As a general principle, 

Rule 56 of the Federal Rules of Civil Procedure, relating to summary judgment, applies with 

equal force in the context of habeas corpus cases.”  Clark v. Johnson, 202 F.3d 760, 764 (5th 

Cir.), cert. denied, 531 U.S. 831 (2000).  This principle is limited, however; Rule 56 applies 

insofar as it is consistent with established habeas practice and procedure.  See Smith v. Cockrell, 

311 F.3d 661, 668 (5th Cir. 2002) (citing Rule 11 of the Rules Governing Section 2254 Cases).  

Therefore, § 2254(e)(1) – which mandates that findings of fact made by a state court are 

“presumed to be correct” – overrides the ordinary summary judgment rule that all disputed facts 

must be construed in the light most favorable to the nonmoving party.  See id.  Unless the 

petitioner can “rebut[ ] the presumption of correctness by clear and convincing evidence” 
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regarding the state court’s findings of fact, those findings must be accepted as correct.  See id.  

Thus, the Court may not construe the facts in the state petitioner’s favor where the prisoner’s 

factual allegations have been adversely resolved by express or implicit findings of the state 

courts, and the prisoner fails to demonstrate by clear and convincing evidence that the 

presumption of correctness in 28 U.S.C. § 2254(e)(1) should not apply.  See Marshall v. 

Lonberger, 459 U.S. 422, 432 (1983); Sumner v. Mata, 449 U.S. 539, 547 (1981); Emery v. 

Johnson, 940 F.Supp. 1046, 1051 (S.D. Tex. 1996), aff’d, 139 F.3d 191 (5th Cir. 1997), cert. 

denied, 525 U.S. 969 (1998).   

III. Analysis 

 Austin’s amended petition raises 34 claims for relief.  They are addressed in turn below. 

 A. Procedural Default 

 Thaler contends that all of Austin’s claims are procedurally defaulted.  The procedural 

default doctrine may bar federal review of a claim.  “When a state court declines to hear a 

prisoner’s federal claims because the prisoner failed to fulfill a state procedural requirement, 

federal habeas is generally barred if the state procedural rule is independent and adequate to 

support the judgment.”  Sayre v. Anderson, 238 F.3d 631, 634 (5th Cir. 2001).  The Supreme 

Court has noted that 

[i]n all cases in which a state prisoner had defaulted his federal 
claims in state court pursuant to an independent and adequate state 
procedural rule, federal habeas review of the claims is barred 
unless the prisoner can demonstrate cause for the default and actual 
prejudice as a result of the alleged violation of federal law, or 
demonstrate that failure to consider the claims will result in a 
fundamental miscarriage of justice. 

 
Coleman v. Thompson, 501 U.S. 722, 750 (1991).  “This doctrine ensures that federal courts give 

proper respect to state procedural rules.”  Glover v. Cain, 128 F.3d 900, 902 (5th Cir. 1997) 
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(citing Coleman, 501 U.S. at 750-51), cert. denied, 532 U.S. 1125 (1998); see also Edwards v. 

Carpenter, 529 U.S. 446, 451 (2000) (finding the cause and prejudice standard to be “grounded 

in concerns of comity and federalism”). 

 To be “adequate” to support the judgment, the state law ground must be both “firmly 

established and regularly followed.”  Ford v. Georgia, 498 U.S. 411, 424 (1991).  If the state law 

ground is not firmly established and regularly followed, there is no bar to federal review and a 

federal habeas court may go to the merits of the claim.  Barr v. Columbia, 378 U.S. 146, 149 

(1964).  An important consideration in determining whether an “adequate” state law ground 

exists is the application of the state law ground to identical or similar claims.  Amos v. Scott, 61 

F.3d 333, 340-41 (5th Cir. 1995).  The adequacy of a state law ground to preclude federal court 

review of federal constitutional claims is a federal question.  Howlett v. Rose, 496 U.S. 356, 366 

(1990).  

[W]hen . . . a state court decision fairly appears to rest primarily on 
federal law, or to be interwoven with federal law, and when the 
adequacy and independence of any possible state law ground is not 
clear from the face of the opinion, we will accept as the most 
reasonable explanation that the state court decided the case the way 
it did because it believed that federal law required it to do so. 

 
Michigan v. Long, 463 U.S. 1032, 1040–41 (1983); see also Coleman v. Thompson, 501 U.S. 722 

(1991) (applying the presumption in the context of habeas).   

  1. Claims Raised In Original Federal Petition 

 Austin’s original federal petition raised 23 claims for relief.  Respondent moved to 

dismiss those claims as procedurally defaulted, and this Court denied that motion.  While 

acknowledging that the Court already rejected the argument that these claims are procedurally 

defaulted, Respondent reasserts his position.   
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 As noted above, Austin originally waived post conviction counsel, then changed his mind 

as his original execution date drew near.  He obtained counsel and filed a habeas corpus 

application in state court.  On June 21, 2004, Austin, through counsel, filed a motion in the Texas 

Court of Criminal Appeals for permission to file an out-of-time original application for state 

habeas corpus relief.  On July 6, 2004, the Texas Court of Criminal Appeals denied Austin’s 

motion, holding that the application was untimely under Tex. Crim. Pro. art. 11.071 §4(a). 

 In denying Austin’s motion, the Court of Criminal Appeals reasoned that a pro se litigant 

is subject to the same time limitations as he would be if represented by counsel.  Because art. 

11.071 §4(a) requires an application to be filed within 45 days after the State files its brief on 

direct appeal and the State waived its right to file a brief on January 13, 2003, the Court of 

Criminal Appeals reasoned that Austin’s state habeas application was due on or before February 

27, 2003, almost 16 months before he requested permission to file an application.  Thaler argued, 

based on the Court of Criminal Appeals’ denial of Austin’s motion, that Austin has procedurally 

defaulted all of his claims. 

 Article 11.071 §4(a) of the Texas Code of Criminal Procedure provides that 

[a]n application for a writ of habeas corpus, returnable to the court 
of criminal appeals, must be filed in the convicting court not later 
than the 180th day after the date the convicting court appoints 
counsel under Section 2 or not later than the 45th day after the date 
the state's  original brief is filed on direct appeal with the  court of 
criminal appeals, whichever date is later. 

 
The complicating factor in this case is that the statute refers to “the date the state’s original brief 

is filed on direct appeal,” but the State never filed an original brief on Austin’s direct appeal.  

The Court of Criminal Appeals reasoned that the State’s waiver of its right to file a brief 

commenced the filing period for Austin’s state habeas corpus application.  The statute, however, 

makes no mention of waiver commencing the limitations period.  Moreover, neither the Court of 
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Criminal Appeals’ Order denying Austin’s motion nor Thaler’s briefs on his motion to dismiss or 

summary judgment motion point to any prior case law holding that such a waiver commences the 

limitations period. 

 It appears that the Texas Court of Criminal Appeals never interpreted the statute to 

commence the limitations period upon the State’s waiver of its right to file a brief on direct 

appeal until it did so in Austin’s case.  Therefore, it cannot be said that Texas “clearly 

announce[d] the procedural rule or . . . strictly or regularly follow[ed] the procedural rule,” 

Wheat v. Thigpen, 793 F.2d 621, 625 (5th Cir. 1986), cert. denied, 480 U.S. 930 (1987), prior to 

announcing and applying the rule in this case.  “Novelty in procedural requirements cannot be 

permitted to thwart review . . . .”  Ford, 498 U.S. at 423 (internal quotation marks omitted).  

Accordingly, this rule cannot be the basis for a procedural default, and the claims raised in 

Austin’s original federal petition (Claims 1-23) are not procedurally defaulted. 

  2. Claims Raised In Amended Petition 

 Austin raised claims 24-34 for the first time in his amended petition.  As noted above, 

this Court subsequently stayed this case to allow Austin to return to state court to exhaust these 

claims.  The TCCA dismissed his application as an abuse of the writ. 

 The Texas abuse of the writ statute, article 11.071, § 5(a), provides, in relevant part, that 

the TCCA may not consider a subsequent habeas application unless a petitioner can show either 

that the claim could not have been timely raised in state court or that the claim raises a 

compelling federal claim: 

(a) If a subsequent application for a writ of habeas corpus is filed 
after filing an initial application, a court may not consider the 
merits of or grant relief based on the subsequent application unless 
the application contains sufficient specific facts establishing that: 

(1) the current claims and issues have not been and could 
not have been presented previously in a timely initial 

Case 4:04-cv-02387   Document 99   Filed in TXSD on 08/21/12   Page 11 of 30

13-70024.2777A-71

Appendix D



12 / 30 

application or in a previously considered application filed 
under this article . . . because the factual or legal basis for 
the claim was unavailable on the date the applicant filed the 
previous application; 

(2) by a preponderance of the evidence, but for a violation 
of the United States Constitution no rational juror could 
have found the applicant guilty beyond a reasonable doubt; 
or 

(3) by clear and convincing evidence, but for a violation of 
the United States Constitution no rational juror would have 
answered in the state’s favor one or more of the special 
issues that were submitted to the jury in the applicant’s 
trial . . . . 

TEX. CODE CRIM. PROC. ANN. art. 11.071.  As written, the statute requires dismissal under § 5(a) 

unless one of the exceptions set out in §§ 5(a)(1), 5(a)(2), or 5(a)(3) has been met.  The TCCA, 

however, has held that to avoid dismissal under § 5(a), a petitioner must satisfy both the state 

procedural requirement of § 5(a)(1) and the federal merits requirements of § 5(a)(2) or 5(a)(3).  

Ex parte Campbell, 226 S.W.3d 418, 421 (Tex. Crim. App. 2007) (“We have interpreted [§ 5(a)] 

to mean that . . . 1) the factual or legal basis for an applicant’s current claims must have been 

unavailable as to all of his previous applications; and 2) the specific facts alleged, if established, 

would constitute a constitutional violation that would likely require relief from either the 

conviction or sentence.”).   Austin notes that his new claims are based on changes to the Texas 

death penalty statute enacted after he filed his original state application.  Because the legal basis 

of these claims was unavailable at the time he filed his original petition, i.e., they are based on 

changes to the law enacted after his first petition, it is not clear that the TCCA’s dismissal was 

based purely on state procedural grounds, and not on a determination of the merits of the claims.  

Therefore, Austin’s claims are not procedurally defaulted. 

 B. Claims Related To Competency 
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 Ten of Austin’s claims rest on his argument that he was not competent to plead guilty, 

waive counsel, and stand trial.  Austin’s amended petition goes on at great length about his 

mental health history and the conditions in the Texas prison system during his incarceration prior 

to the capital murder confession.  He argues that all of these factors show that he suffered from 

suicidal depression and waived his rights in an attempt to commit state-assisted suicide.  This, 

Austin now argues, demonstrates that he was not competent to plead guilty, waive his right to 

counsel, or stand trial. 

 Due process prohibits conviction by trial or guilty plea of a defendant who is mentally 

incompetent.  Drope v. Missouri, 420 U.S. 162, 171 (1975).  Competence to stand trial is defined 

as “the capacity to understand the nature and object of the proceedings against him, to consult 

with counsel, and to assist in preparing his defense . . . .”  Id. at 171.  When there is reason to 

believe that a defendant is incompetent, a trial court must make inquiry into his mental status.  

See Pate v. Robinson, 383 U.S. 375 (1966).   

 Austin argues that the mere fact that he pled guilty to capital murder and only minimally 

contested the State’s penalty phase case demonstrates his incompetence.  The Fifth Circuit, 

however, has  

decline[d] to adopt a per se rule that, as a matter of law, a trial 
court must doubt a defendant’s competency, or conclude that such 
defendant does not understand the proceedings against him or 
appreciate their significance  . . . simply because it is obvious to 
the court that the defendant is causing his trial to be conducted in a 
manner most likely to result in a conviction and the imposition of 
the death penalty. 

 
Roberts v. Dretke, 381 F.3d 491, 498 (5th Cir. 2004).   

 The trial transcript demonstrates that Austin  conducted himself in a lucid manner.  

Nonetheless, counsel requested a competency evaluation “out of an abundance of caution” 2 Tr. 
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at 4, despite his opinion that Austin was competent.  The trial court questioned Austin, and his 

responses were intelligent and coherent.  See, e.g., 2 Tr. at 4-15.  Austin specifically stated that 

he understood the charges against him and the possibility of a death sentence.  Id. at 9.  Indeed, 

Austin’s current theory, that he used his trial to commit state assisted suicide, is an admission 

that he understood the charges against him and the possibility of a death sentence. 

 Moreover, the trial court granted counsel’s request for a competency evaluation, and Dr. 

Jerome Brown evaluated Austin.  Dr. Brown concluded that Austin was competent.  CR at 28-

30. 

 Austin now argues that evidence of Austin’s mental health history, as well as certain 

medical records from Austin’s previous periods of imprisonment, were not produced to Dr. 

Brown.  In 2007, Dr. Brown signed an affidavit in which he stated that additional information 

might have changed his opinion.  Pet. Exh. 96.  In 2008, however, Dr. Brown had an opportunity 

to review the disputed records.  He signed another affidavit reaffirming his original opinion that 

Austin was competent at the time of his trial.  Resp. Exh. A.       

 During the course of Austin’s state court proceedings, the trial court conducted at least 

two Faretta hearings, concluding each time that Austin was competent to waive counsel, and 

advising him of the consequences of doing so.  Austin argues that the trial court failed to follow 

state procedure by failing to convene a jury to determine competency.  See TEX. CODE CRIM. 

PROC. art. 46.06(2)(a).  This provision of state law, however, requires a competency hearing only 

when the trial court becomes aware of evidence that the defendant may be incompetent.  Neither 

the trial court nor Austin’s counsel saw any such evidence.  In any event, a violation of state law 

does not support federal habeas relief unless the violation was so egregious as to deny the 

defendant due process.  See Fuller v. Johnson, 158 F.3d 903, 908 (5th Cir. 1998) (citing Engle v. 
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Isaac, 456 U.S. 107, 135, 102 S. Ct. 1558, 1575, 71 L. Ed. 2d 783 (1982)).  The evidence 

available to the trial court, based on Austin’s demeanor and responses to questions, letters to the 

court, the impressions of Austin’s counsel, and the professional opinion of Dr. Brown, amply 

support the finding that Austin was competent, i.e., that he had “a rational as well as factual 

understanding of the proceedings against him” and “ha[d] sufficient present ability to consult 

with his lawyer with a reasonable degree of rational understanding.”  Indiana v. Edwards, 554 

U.S. 164, 170 (2008).   

 While Austin presents evidence that he may have suffered from mental illness, he fails to 

demonstrate by clear and convincing evidence that he was incompetent. He is therefore not 

entitled to relief on any of the claims based on the premise that he was incompetent to plead 

guilty, stand trial, or waive counsel.  Claims 1-4, and 24 depend entirely on the presupposition 

that Austin was incompetent.  These claims are therefore without merit.  Claims 10, 11, 18, 21, 

and 22 are more complex and are addressed below. 

 C. Voluntary, Knowing And Intelligent Waivers Of Counsel 

 In a related argument, Austin contends in claims 10, 11, and 18 that his waivers of 

counsel and his guilty plea were not voluntary, knowing and intelligent because they were the 

result of mental illness, and “the shocking and coercive conditions of his confinement.”   Under 

the principles announced by the Supreme Court in Faretta v. California, 422 U.S. 806, 835-36 

(1975), a competent criminal defendant has a Sixth Amendment right to represent himself at trial 

if he waives his right to counsel, and a trial court cannot deny the defendant’s motion to proceed 

pro se on the ground that the defendant lacks sufficient knowledge or understanding of the law.  

The Faretta right is not, however, without limitation.  The exercise of the right to self-

representation is contingent on the defendant’s knowing and intelligent waiver of the right to be 
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represented by counsel.  See id. at 835.5  The Faretta court also noted that a court may terminate 

the right to self-representation where the defendant fails to abide by courtroom rules and/or 

engages in obstructionist conduct.  Id. at 834 & n.46.  Moreover, a trial court can appoint stand-

by counsel to assist the defendant (even over the defendant’s objection), so long as stand-by 

counsel does not unduly impinge on the defendant’s self-representation.  Id. at 834 n.46; 

McKaskle v. Wigguns, 465 U.S. 168, 174-79 (1984).  

 To ensure that a waiver is knowing and intelligent 

[T]he trial judge must caution the defendant about the dangers of 
such a course of action so that the record will establish that “he 
knows what he is doing and his choice is made with eyes open.” In 
order to determine whether the right to counsel has been 
effectively waived, the proper inquiry is to evaluate the 
circumstances of each case as well as the background of the 
defendant. 

 
United States v. Martin, 790 F.2d 1215, 1218 (5th Cir. 1986). 
 
 In this case, the trial court cautioned Austin that, by waiving counsel, he could not later 

claim ineffective assistance of counsel, would be at a disadvantage compared to the prosecution 

or a licensed defense lawyer, might fail to preserve issues for appeal, and would receive no 

special consideration from the trial court.  2 Tr. at 10-11.  The trial court also inquired to make 

sure that Austin understood that he was charged with capital murder and faced a possible death 

sentence.  Id. at 9.  The record clearly establishes that Austin’s waiver was knowing and 

intelligent. 

 Aside from being knowing and intelligent, waivers of rights must be voluntary.  See, e.g., 

Iowa v. Tovar, 541 U.S. 77, 87-88 (2004); United States v. Pino Gonzalez, 636 F.3d 157, 159 (5th 

                                                 
5In Godinez v. Moran, 509 U.S. 389, 399-402 (1993), the Supreme Court held that the standard 
of competency for waiving the right to counsel is the same as the standard for determining 
whether a defendant is competent to stand trial. 
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Cir. 2011).  Austin contends that the conditions of his confinement were so harsh that they 

effectively coerced him into seeking a death sentence. 

 Respondent notes that, at the time Austin wrote his letter confessing to the murder, he 

was classified as a “P2" inmate, meaning that he had the same security classification as a G2 

general population inmate, but was in protective custody because he is homosexual and was 

convicted of sexually assaulting a minor.  G2 is the second least restrictive classification.  

 Upon his transfer to the Harris County jail for trial, Austin was placed in general 

population.  On May 1, 2001, he was transferred to the much more restrictive administrative 

segregation because he requested protection from other inmates and because he threatened 

another inmate.  See Pet. Exh. 14 at 3893, 3902.  He was still in administrative segregation when 

he waived counsel on October 11, 2001.  While Austin filed a grievance stating that he did not 

know why he was in administrative segregation, he never filed a grievance complaining about 

the conditions.  

 Austin cites no case finding that Texas prison conditions or Harris County jail conditions 

ever rendered a confession, plea, or waiver involuntary.  Austin cites cases from other states, but 

the conditions described in those cases exceed those described by Austin.  See, e.g., Smith By 

and Through Missouri Public Defender Com'n v. Armontrout, 812 F.2d 1050, 1054 (8th Cir. 

1987) (conditions on death row include lack of exercise, back-up of raw sewage into cells, 

infestation of pests, and lack of ventilation).  While one district court did find that prison 

conditions in Tennessee in the 1980s rendered a defendant incompetent, Groseclose ex rel. 

Harries v. Dutton, 594 F.Supp. 949956 (M.D. Tenn. 1984), other courts have noted that the 

decision was based on the defendant’s  lack of capacity, and was not limited to an analysis of the 

conditions of confinement.  See Wilson v. Lane, 697 F.Supp. 1489, 1499 (S.D. Ill. 1988).  As 
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discussed above, the trial court’s finding that Austin was competent was eminently reasonable 

and well supported by the record.  Moreover, as Respondent points out, Austin has decided to 

change course and pursue remedies while incarcerated in the highly restrictive conditions of 

death row.  This is utterly inconsistent with his claim that the conditions of his confinement 

before his capital murder conviction were so harsh as to coerce him into seeking a death 

sentence.  Austin fails to prove by clear and convincing evidence that his plea or waivers were in 

any way involuntary.   

 D. Fairness of Trial 

 In Claims 21 and 22, Austin claims that his self-representation also rendered his trial 

unfair and arbitrary because he presented no meaningful mitigation case.  A competent defendant 

has a constitutional right to represent himself.  Faretta, 422 U.S. at 819.  As discussed above, the 

trial court informed Austin of the risks of self-representation and made adequate inquiry into his 

competency to make this decision.  The Fifth Circuit has held that a trial court’s decision to 

appoint counsel to present mitigating evidence when a pro se defendant has chosen not to is a 

violation of the defendant’s right to self representation.  See United States v. Davis, 285 F.3d 

378, 381 (5th Cir. 2002).   

 Having made the decision, Austin cannot now complain that his knowing, intelligent, and 

voluntary exercise of his right to represent himself violates his constitutional rights.  The trial 

court respected and guarded Austin’s constitutional rights, and his exercise of those rights did 

not render his trial unfair or arbitrary. 

 E. Brady Claims 

 In claims 5 and 6, Austin argues that the State suppressed records relevant to the 

competency determination in violation of Brady v. Maryland, 373 U.S. 83 (1963).  Austin claims 
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that relevant Texas Department of Criminal Justice (“TDCJ”) and Harris County medical records 

were not disclosed.   

 A prosecutor must disclose evidence favorable to an accused if it “is of sufficient 

significance to result in the denial of the defendant’s right to a fair trial.”  United States v. Agurs, 

427 U.S. 97, 108 (1976).  Evidence is material “if there is a reasonable probability that, had the 

evidence been disclosed to the defense, the result of the proceeding would have been different.”  

United States v. Bagley, 473 U.S. 667, 682 (1985).     

 First, it is not at all clear that this evidence falls within the scope of Brady.  The Supreme 

Court has stated that “the suppression by the prosecution of evidence favorable to an accused 

upon request violates due process where the evidence is material either to guilt or to punishment 

. . . .” Banks v. Dretke, 540 U.S. 668, 691 (2004) (emphasis added)(citing Brady v. Maryland, 

373 U.S. 83, 87 (1963)).  In Strickler v. Greene, the Supreme Court framed the three components 

or essential elements of a Brady prosecutorial misconduct claim: “The evidence at issue must be 

favorable to the accused, either because it is exculpatory, or because it is impeaching; that 

evidence must have been suppressed by the State, either willfully or inadvertently; and prejudice 

must have ensued.”  Banks, 540 U.S. at 691(emphasis added)(quoting Strickler v. Green, 527 

U.S. 263, 281-82 (1999)).  

 The evidence at issue is not relevant to the issue of guilt or punishment, and is not 

exculpatory or impeaching.  Rather, it goes to Austin’s competence to stand trial and waive 

certain rights.  Moreover, it is not clear that the evidence was suppressed by the State.   

 The state bears no responsibility to direct the defense toward potentially exculpatory 

evidence that either is in the possession of the defense or can be discovered through the exercise 

of reasonable diligence.  Rector v. Johnson, 120 F.3d 551, 558-59 (5th Cir. 1997).  Austin knew 
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of his own mental health history.  As discussed above, he was cognizant of his circumstances and 

able to communicate with his counsel and the court.  He knew or should have known about these 

records. 

 Even if the evidence falls within the scope of Brady and was suppressed, it was not 

material.  As Dr. Brown’s 2008 affidavit makes clear, the material would not have changed his 

conclusion that Austin was competent.  Dr. Brown’s affidavit also makes clear that Austin 

suffered no prejudice, i.e., even if the records were produced, they would not have changed the 

result.  Accordingly, Austin is not entitled to relief on his Brady claims (claims 5 and 6). 

 F. Ineffective Assistance Of Counsel 

 In claims 7-9, Austin claims that he was denied the effective assistance of counsel before 

and during trial and on appeal.  As discussed in detail above, Austin’s waiver of counsel and 

decisions to represent himself at trial and forego pursuing an appeal were knowing, intelligent, 

and voluntary.  A “defendant who elects to represent himself cannot thereafter complain that the 

quality of his own defense amounted to a denial of ‘effective assistance of counsel.’”  Faretta, 

422 U.S. at 834, n. 46.   Some of Austin’s claims, however, raise issues occurring prior to the 

competency finding, or claim that counsel undermined Austin’s defense.  Because these claims 

involve actions or omissions before Austin was found competent to waive counsel, or raise a 

question of counsel interfering with Austin’s defense, they are addressed separately. 

   1. Disclosure of Austin’s Intent To Commit Murder 

 Austin notes that counsel informed the trial court that Austin planned to kill another 

inmate.  Austin argues that this created an actual conflict of interest between counsel and client.   

 To prevail on a claim for ineffective assistance of counsel, Petitioner 
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must show that . . . counsel made errors so serious that counsel was 
not functioning as the “counsel” guaranteed by the Sixth 
Amendment.  Second, the [petitioner] must show that the deficient 
performance prejudiced the defense.  This requires showing that 
counsel’s errors were so serious as to deprive the defendant of a 
fair trial, a trial whose result is reliable. 

  

Strickland v. Washington, 466 U.S. 668, 687 (1984).  In order to prevail on the first prong of the 

Strickland test, Petitioner must demonstrate that counsel’s representation fell below an objective 

standard of reasonableness.  Id. at 687-88.  Reasonableness is measured against prevailing 

professional norms, and must be viewed under the totality of the circumstances.  Id. at 688. 

 Ethical standards make clear that attorney-client confidentiality does not extend to 

information that the client plans to commit a crime.  See Texas Disciplinary Rules of 

Professional Conduct Rule 1.05(c)(7).  The Supreme Court has held that it is not ineffective 

assistance for an attorney to comply with a rule of professional conduct prohibiting assistance in 

the commission of a crime.  Nix v. Whiteside, 475 U.S. 157, 166-69 (1986).  Therefore, counsel 

did not render deficient performance by disclosing Austin’s intent to murder another inmate. 

  2. Competency 

 Austin next contends that counsel rendered deficient performance in failing to challenge 

his competency.  As noted above, counsel requested a competency evaluation, which was 

performed by Dr. Brown.  Moreover, both the evidence presented during trial and the evidence 

presented during postconviction clearly supports the trial court’s finding that Austin was 

competent.  Therefore, at a minimum, Austin was not prejudiced by counsel’s alleged inaction. 

  3. Assistance of Standby Counsel 

 In claim 9, Austin complains that standby counsel was ineffective.  As noted above, by 

electing to represent himself, Austin waived his right to counsel.  As Faretta makes clear, he 

cannot now complain that he was denied his right to counsel. 
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 G. Right To Trial By Jury 

 In claims 12 and 13, Austin contends that the trial court deprived him of his right to a 

jury trial by accepting his guilty plea and directing a verdict of guilty.  As discussed above, 

Austin was competent to plead guilty, and did so knowingly, intelligently, and voluntarily.  He 

cites no authority for his novel proposition that his right to a jury trial under either Texas or 

federal law cannot be waived.  Austin is not entitled to relief on these claims. 

 H.  Jury Determination Of Competency 

 In claim 14, Austin argues that he had a Sixth and Fourteenth Amendment right to have a 

jury determine whether his guilty plea was competent and voluntary.  In support of this claim, he 

cites Apprendi v. New Jersey, 530 U.S. 466 (2000), and Ring v. Arizona, 536 U.S. 584 (2002). 

 In Apprendi, the Supreme Court held that “any fact that increases the penalty for a crime 

beyond the prescribed statutory maximum must be submitted to a jury, and proved beyond a 

reasonable doubt.”  Id. at 490.  The Supreme Court extended the Apprendi holding to capital 

cases in Ring. 

 The competency and voluntariness of Austin’s plea have no bearing on “any fact that 

increases the penalty for a crime beyond the prescribed statutory maximum. . . .”  Austin was 

charged with capital murder.  The statutory maximum penalty for capital murder is death.  Had 

the case proceeded to trial because a factfinder found that his guilty plea was involuntary, the 

statutory maximum would still have been death.  Had a factfinder found that Austin was 

incompetent, thus delaying the trial until he was found competent, the statutory maximum 

penalty would still have been death.  Thus, no finding on his competency or the voluntariness of 

his plea would have affected the statutory maximum penalty.  Austin’s claim is utterly without 

merit.   
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 I. Biased Penalty Phase Jury 

 In claims 15 and 16, Austin contends that jurors were prejudiced against imposing a life 

sentence.  In support of this claim, he submits several unsworn statements obtained from the 

jurors in his case.   

 To obtain relief, Austin “must first demonstrate that a juror failed to answer honestly a 

material question on voir dire, and then further show that a correct response would have 

provided a valid basis for a challenge for cause.”  McDonough Power Equipment, Inc. v. 

Greenwood, 464 U.S. 548 (1984).  Austin had an opportunity to question the potential jurors, and 

challenge those he thought unsuitable, but he chose not to do so.  See, e.g., 3 Tr. at 3-79; 4 Tr. at 

3-66; 5 Tr. at 3-90.  He has therefore waived this claim.  See Dawson v. Wal-Mart Stores, Inc., 

978 F.2d 205, 208-09 (5th Cir. 1992); Stewart v. Banks, 397 F.2d 798, 799 (5th Cir. 1968).   

 J. Introduction of Prior Convictions 

 In claim 17, Austin contends that the State’s introduction into evidence of Austin’s three 

prior convictions denied him due process.  Austin claims that the three prior convictions were 

obtained in violation of his Brady rights and right to effective assistance of counsel, and that he 

is factually innocent of his first conviction for aggravated sexual assault because the mental 

health evidence he presents in this case would have resulted in a verdict of not guilty by reason 

of insanity.  

I]f ... a prior conviction used to enhance a federal sentence is no 
longer open to direct or collateral attack in its own right because 
the defendant failed to pursue those remedies while they were 
available (or because the defendant did so unsuccessfully), then 
that defendant ... may not collaterally attack his prior conviction 
through a motion under § 2255. 

 
Daniels v. United States, 532 U.S. 374, 382 (2001); see also Lackawanna County Dist. Attorney 

v. Cross, 532 U.S. 394, 402 (2001) (extending Daniels holding to cases brought under 28 U.S.C. 
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§ 2254).   Thus, Austin is left to argue that the admission of his three presumptively valid prior 

convictions during the penalty phase of this trial violated his constitutional rights.  Not 

surprisingly, he cites no authority for this novel proposition, and this Court is aware of no 

authority supporting it.  Austin is not entitled to relief on claim 17. 

 K. Right To Effective Appellate Review 

 In claims 19 and 20, Austin argues that he was denied meaningful appellate review 

because of critical omissions from the trial record.  He claims that the record is missing 

transcripts of at least two hearings that the trial court relied on in finding Austin competent.  

Austin provides a list of dates from the docket and a list of dates covered by the transcript, and 

notes that the transcript does not cover all events in his case.  From this, he jumps to conclusions 

that critical matters went untranscribed, but makes no showing that anything other than pro 

forma matters occurred on the dates for which no transcript exists.  

  The record is clear about the information relied on in determining Austin’s competency.  

Austin fails to demonstrate that the TCCA was in any way impaired in its review by the alleged 

missing transcript, and fails to cite any authority supporting his claim that he was denied any 

constitutional right. 

 L. Actual Innocence 

 In claim 23, Austin argues that he is actually innocent of the murder.  This claim is based 

on his assertion that his confession was false.    This claim is foreclosed by Supreme Court 

precedent.  “Claims of actual innocence based on newly discovered evidence have never been 

held to state a ground for federal habeas relief absent an independent constitutional violation 

occurring in the underlying state criminal proceeding.”  Herrera v. Collins, 506 U.S. 390, 400 
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(1993).   This is so because “federal habeas courts sit to ensure that individuals are not 

imprisoned in violation of the Constitution – not to correct errors of fact.”  Id.   

 M. Life Without Parole 

 In claims 25-29, Austin argues that a 2005 change in Texas law giving capital sentencing 

juries the option of imposing a sentence of life without parole renders his 2002 conviction, when 

the jury did not have that option, unconstitutional.  It is well-established that changes to existing 

constitutionally valid criminal laws do not render the prior version of those laws 

unconstitutional.  See, e.g., Colvin v. Estelle, 506 F.2d 747, 748 (5th Cir. 1975) (“The prisoner's 

contention that the enactment of the new Code and the repeal of the old Code section entitles him 

to release from his sentence is palpably without merit”). 

 Austin further argues that the subsequent change by the Texas legislature to add a life 

without parole option shows that his sentence is contrary to evolving standards of decency in 

violation of the Eighth Amendment.  It strains logic to argue, as Austin does, that his sentence is 

unconstitutional because the legislature has changed the law concerning some alternative 

sentence.  The death penalty is and has been constitutional, and the Supreme Court has never 

held that a state must offer life without parole as an option in capital murder cases.6   

 The same procedures for assessing sentence that were in place when Austin was 

sentenced are in place now.  The difference upon which Austin bases these claims is the addition 

of a new sentencing option.  Case law, cited above, makes clear that changes to an otherwise 

constitutional criminal statute do not render the statute unconstitutional.  Nothing in the 

Constitution entitles a petitioner to have changes in state law retroactively applied to his case.  

                                                 
6In addition, this lack of authority means that Austin’s claim is barred under the non-retroactivity 
rule of Teague v. Lane, 489 U.S. 288 (1989). 
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To hold otherwise would hamstring courts and legislatures by laying down a rule that any change 

made to existing criminal law or procedure invalidates all previously imposed sentences.  No 

authority supports this radical proposition.  Indeed, it is directly contrary to Fifth Circuit 

precedent as stated in Colvin.  As in Colvin, Austin’s claims 25-29 are “palpably without merit.” 

 N. Mitigation Special Issue 

 Austin next challenges the Texas mitigation special issue, arguing that it does not give 

the jury discretion to consider evidence not related to the offense, i.e., that it requires a nexus 

between the mitigation evidence and the offense.  In Lockett v. Ohio, 438 U.S. 586, 608 (1978), a 

plurality of the Supreme Court held “that the Eighth and Fourteenth Amendments require that the 

sentencer . . . not be precluded from considering, as a mitigating factor, any aspect of a 

defendant’s character or record . . . as a basis for a sentence less than death.”  438 U.S. at 604 

(emphasis in original).  This holding is based on the plurality’s conclusion that death “is so 

profoundly different from all other penalties” as to render “an individualized decision . . . 

essential in capital cases.”  Id. at 605.   

 The mitigation special issue given to Austin’s jury stated: 

Do you find from the evidence, taking into consideration all the 
evidence, including the circumstances of the offense, the 
defendant’s character and background, and the personal moral 
culpability of the defendant . . . that there is a sufficient mitigating 
circumstance or circumstances to warrant that a sentence of life 
imprisonment rather than death be imposed? 

 

CR at 79 (emphasis added).  The jury was further instructed that it “shall consider mitigating 

evidence to be evidence that a juror might regard as reducing the defendant’s moral 

blameworthiness, including evidence of the defendant’s background [and] character . . . .”  CR 

at 72 (emphasis added).  The special issue and instruction clearly give the jury discretion to 
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consider not only the circumstances of the offense, but also “the defendant’s character and 

background.”  It thus requires no nexus between the mitigating evidence and the offense.  “[T]he 

. . . statute does not unconstitutionally ‘preclude[ ] [the jury] from considering, as a mitigating 

factor, any aspect of a defendant's character or record and any of the circumstances of the offense 

that the defendant proffers as a basis for a sentence less than death.’”  Beazley v. Johnson, 242 

F.3d 248, 260 (5th Cir. 2001); see also Penry v. Johnson, 532 U.S. 782, 803 (2001)(upholding 

constitutionality of Texas mitigation special issue). 

 O. Lethal Injection Protocol 

 In claims 31-33, Austin challenges the three-drug execution protocol Texas utilized at the 

time he filed his petition.  Specifically, he argues that the protocol uses an unnecessary drug, and 

that TDCJ might use certain methods to gain access to veins, which could cause unnecessary 

pain in violation of the Eighth Amendment.  Preliminarily, the challenges to the drug protocol 

are moot, as Texas recently announced that it will use a one drug protocol in the future.  See 

Texas To Use One Drug For Executions After Alternate Supply Exhausted, Reuters, July 10, 

2012.  In any event, the Supreme Court squarely rejected the argument that the old three drug 

protocol violated the Eighth Amendment.  Baze v. Rees, 553 U.S. 35 (2008).  Moreover, 

objections to the method of execution challenge the conditions of confinement, not the fact of the 

conviction or duration of sentence.  Therefore, these claims are properly brought in a suit under 

42 U.S.C. § 1983, and not in a habeas corpus petition.  Nelson v. Campbell, 541 U.S. 637 (2004). 

 P. Competency to be Executed 

 Finally, Austin claims that he is incompetent to be executed.  A claim of incompetency to 

be executed does not become ripe until execution is imminent.  See Stewart v. Martinez-

Villareal, 523 U.S. 637, 644-645, 118 S.Ct. 1618, 1622 (1998); see also Herrera v. Collins, 506 
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U.S. 390, 406, 113 S.Ct. 853, 863, 122 L.Ed.2d 203 (1993) ("[T]he issue of sanity is properly 

considered in proximity to the execution.").  Therefore, this claim is not yet ripe for adjudication. 

IV. Conclusion 

 For the foregoing reasons, Austin fails to raise a viable claim for habeas relief.  His claim 

that he is incompetent to be executed is dismissed without prejudice as premature, and his other 

claims are dismissed with prejudice for the reasons stated in this opinion. 

V. Certificate Of Appealability 

 Austin has not requested a certificate of appealability (“COA”), but this Court may 

determine whether he is entitled to this relief in light of the foregoing rulings.  See Alexander v. 

Johnson, 211 F.3d 895, 898 (5th Cir. 2000) (“It is perfectly lawful for district court’s [sic] to 

deny COA sua sponte.  The statute does not require that a petitioner move for a COA; it merely 

states that an appeal may not be taken without a certificate of appealability having been issued.”)  

A petitioner may obtain a COA either from the district court or an appellate court, but an 

appellate court will not consider a petitioner’s request for a COA until the district court has 

denied such a request.  See Whitehead v. Johnson, 157 F.3d 384, 388 (5th Cir. 1988); see also 

Hill v. Johnson, 114 F.3d 78, 82 (5th Cir. 1997) (“[T]he district court should continue to review 

COA requests before the court of appeals does.”).  “A plain reading of the AEDPA compels the 

conclusion that COAs are granted on an issue-by-issue basis, thereby limiting appellate review to 

those issues alone.”  Lackey v. Johnson, 116 F.3d 149, 151 (5th Cir. 1997). 

 A COA may issue only if the petitioner has made a “substantial showing of the denial of 

a constitutional right.”  28 U.S.C. § 2253(c)(2); see also United States v. Kimler, 150 F.3d 429, 

431 (5th Cir. 1998).  A petitioner “makes a substantial showing when he demonstrates that his 

application involves issues that are debatable among jurists of reason, that another court could 
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resolve the issues differently, or that the issues are suitable enough to deserve encouragement to 

proceed further.”  Hernandez v. Johnson, 213 F.3d 243, 248 (5th Cir.), cert. denied, 531 U.S. 

966 (2000).  The Supreme Court has stated that: 

Where a district court has rejected the constitutional claims on the 
merits, the showing required to satisfy § 2253(c) is 
straightforward: The petitioner must demonstrate that reasonable 
jurists would find the district court’s assessment of the 
constitutional claims debatable or wrong.  

 
Slack v. McDaniel, 529 U.S. 473, 484 (2000).  “The nature of the penalty in a capital case is a 

‘proper consideration in determining whether to issue a [COA], but the severity of the penalty 

does not in itself suffice to warrant the automatic issuing of a certificate.’” Washington v. 

Johnson, 90 F.3d 945, 949 (5th Cir. 1996) (quoting Barefoot v. Estelle, 463 U.S. 880, 893 

(1983)), cert. denied, 520 U.S. 1122 (1997).  However, “the determination of whether a COA 

should issue must be made by viewing the petitioner’s arguments through the lens of the 

deferential scheme laid out in 28 U.S.C. § 2254(d).”  Barrientes v. Johnson, 221 F.3d 741, 772 

(5th Cir. 2000), cert. dismissed, 531 U.S. 1134 (2001).  

 This Court has carefully considered each of Austin’s claims.  The Court finds that each of 

the claims is foreclosed by clear, binding precedent.  This Court concludes that under such 

precedents, Austin has failed to make a “substantial showing of the denial of a constitutional 

right.”  28 U.S.C. § 2253(c)(2). This Court concludes that Austin is not entitled to a certificate of 

appealability on his claims. 

VI. Conclusion And Order 

 For the foregoing reasons, it is ORDERED as follows: 

1. Respondent Rick Thaler’s Motion for Summary Judgment (Doc. # 62) is 

GRANTED; 
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2. Petitioner Perry Allen Austin’s Amended Petition for Writ of Habeas 

Corpus (Doc. # 38) is in all respects DENIED; and 

3. No certificate of appealability shall issue. 

 The Clerk shall notify all parties and provide them with a copy of this Memorandum and 

Order. 

 SIGNED at Houston, Texas this 21st day of August, 2012. 
 
 
 

___________________________________ 
Kenneth M. Hoyt 
United States District Judge 
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