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No. 15-70039 
 
 

JOSEPH C. GARCIA,  
 
                     Petitioner - Appellant 
 
v. 
 
LORIE DAVIS, DIRECTOR, TEXAS DEPARTMENT OF CRIMINAL 
JUSTICE, CORRECTIONAL INSTITUTIONS DIVISION,  
 
                     Respondent - Appellee 
 

 
 

 
Appeal from the United States District Court 

for the Northern District of Texas 
USDC No. 3:06-CV-2185 

 
 
Before JOLLY, DENNIS, and PRADO, Circuit Judges. 

JAMES L. DENNIS, Circuit Judge:*

Joseph C. Garcia was convicted of capital murder and sentenced to death 

in a Texas state court for the December 2000 killing of Irving, Texas, police 

officer Aubrey Hawkins.  The Texas Court of Criminal Appeals (TCCA) 

summarized the facts of the crime as follows: 

On December 13, 2000, seven inmates, including [Garcia], escaped 
from the Texas Department of Criminal Justice Connally Unit, 

                                         
* Pursuant to 5TH CIR. R. 47.5, the court has determined that this opinion should not 

be published and is not precedent except under the limited circumstances set forth in 5TH 
CIR. R. 47.5.4. 

United States Court of Appeals 
Fifth Circuit 

FILED 
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taking with them a number of firearms stolen from the unit.  On 
December 24th, the group committed a robbery at a sporting-goods 
store in Irving, killing Irving police officer Aubrey Hawkins as they 
fled.  The escapees used the weapons they stole from the prison to 
commit the robbery and murder.  The escapees then made their 
way to Colorado where they lived in an RV park until January 
2001, when six were apprehended and one committed suicide.  

The TCCA upheld Garcia’s conviction and sentence on direct appeal.  See 

Garcia v. State, No. AP-74692, 2005 WL 395433, at *1 (Tex. Crim. App. Feb. 

16, 2005).  Garcia filed a state post-conviction application for a writ of habeas 

corpus, but the TCCA denied relief.  See Ex parte Garcia, No. WR-64,582-01, 

2006 WL 3308744, at *1 (Tex. Crim. App. Nov. 15, 2006). 

Garcia then filed a federal habeas application under 28 U.S.C. § 2254, in 

which he included several claims that he had not presented to the state courts.  

The district court held an evidentiary hearing as to some of those unexhausted 

claims to determine if Garcia could establish cause and prejudice for his 

procedural default.  However, the court excluded from the evidentiary hearing 

Garcia’s claims of ineffective assistance of counsel at jury selection.  

Ultimately, the district court denied relief on all of Garcia’s claims and denied 

a certificate of appealability (COA).  Garcia now seeks a COA from this court 

on his claims that: (1) trial counsel rendered ineffective assistance in failing to 

request an “anti-parties” jury charge; (2) trial counsel rendered ineffective 

assistance in failing to object to the prosecutor’s closing argument; (3) appellate 

counsel rendered ineffective assistance in failing to challenge on appeal the 

trial court’s admission of evidence of Garcia’s prison escape; (4) the term 

“probability,” as used in the jury charge, is unconstitutionally vague; and (5) 

the State’s death-penalty scheme is unconstitutional because it does not 

require the jury to find the lack of sufficient mitigating circumstances beyond 

a reasonable doubt.  Garcia also appeals the district court’s denial of 

evidentiary hearings as to his claims that trial counsel rendered ineffective 
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assistance at jury selection. For the following reasons, we deny a COA as to all 

of Garcia’s claims and affirm the district court’s denial of evidentiary hearings.  

We discuss Garcia’s requests for a COA before turning to his appeal of the 

district court’s denial of evidentiary hearings.  

I. APPLICATION FOR COA 

Our review of this § 2254 habeas proceeding is subject to the 

Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA).  Foster v. 

Quarterman, 466 F.3d 359, 364 (5th Cir. 2006).  Under AEDPA, a habeas 

applicant may not appeal the district court’s denial of habeas relief unless he 

first obtains a COA from either the district court or this court.  § 2253(c).  We 

may grant a COA only upon “a substantial showing of the denial of a 

constitutional right.”  § 2253(c)(2).  When the district court rejects an 

applicant’s constitutional claims on the merits, we will issue a COA only if the 

applicant shows that “jurists of reason could disagree with the district court’s 

resolution of his constitutional claims or that jurists could conclude the issues 

presented are adequate to deserve encouragement to proceed further.”  Miller-

El v. Cockrell, 537 U.S. 322, 327 (2003).  We must decide this “threshold 

question . . . without ‘full consideration of the factual or legal bases adduced in 

support of the claims.’”  Buck v. Davis, 137 S. Ct. 759, 773 (2017) (quoting 

Miller-El, 537 U.S. at 336).  In a case that involves the death penalty, any 

doubts as to whether a COA should issue must be resolved in favor of the 

applicant.  Hernandez v. Johnson, 213 F.3d 243, 248 (5th Cir. 2000). 

AEDPA requires federal courts to give substantial deference to state 

court decisions.  See Pippin v. Dretke, 434 F.3d 782, 787 (5th Cir. 2005).  A 

federal court cannot grant habeas relief regarding any claim adjudicated on 

the merits in state court proceedings unless, as relevant in this case, the state 

court’s decision “involved an unreasonable application of[] clearly established 

Federal law[] as determined by the Supreme Court of the United States.”  
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§ 2254(d)(1).  A state court’s decision involves an unreasonable application of 

clearly established federal law if it “correctly identifies the governing legal rule 

but applies it unreasonably to the facts of a particular prisoner’s case.”  Perez 

v. Cain, 529 F.3d 588, 594 (5th Cir. 2008).   

If a claim was not exhausted in state court, a prisoner may obtain federal 

review only if he shows cause for that default and actual prejudice as a result 

of the alleged violation of federal law.  See Coleman v. Thompson, 501 U.S. 722, 

750 (1991).  Once cause and prejudice have been established, the district court 

reviews the claim in the first instance; because the claims have not been 

“adjudicated on the merits in State court proceedings,” the deferential 

standard of review under § 2254(d) does not apply.  Rather, a federal court’s 

review of an unexhausted claim is de novo.  See Porter v. McCollum, 558 U.S. 

30, 39 (2009). 

a. Ineffective Assistance of Counsel 

A habeas applicant who wishes to demonstrate ineffective assistance of 

counsel must show (1) that counsel’s performance was deficient and (2) that 

the deficient performance prejudiced the defense.  Strickland v. Washington, 

466 U.S. 668, 687 (1984).  To establish deficient performance, “the defendant 

must show that counsel’s representation fell below an objective standard of 

reasonableness.”  Id. at 688.  In considering an ineffective-assistance claim, the 

court must apply a “strong presumption” that counsel’s performance was 

within the wide range of reasonable professional assistance.  Id. at 689.  “The 

question is whether an attorney’s representation amounted to incompetence 

under ‘prevailing professional norms,’ not whether it deviated from best 

practices or most common custom.”  Harrington v. Richter, 562 U.S. 86, 105 

(2011) (quoting Strickland, 466 U.S. at 690).   

To show prejudice, an applicant must establish a “reasonable probability 

that, but for counsel’s unprofessional errors, the result of the proceeding would 
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have been different.”  Strickland, 466 U.S. at 694.  Reasonable probability 

means “a probability sufficient to undermine confidence in the outcome.”  Id.  

An applicant “need not show that counsel’s deficient conduct more likely than 

not altered the outcome in the case.”  Id. at 693.  In his application for a COA, 

Garcia asserts multiple claims of ineffective assistance of counsel.  We address 

each of them in turn. 

i. Trial counsel’s failure to request anti-parties charge 
Garcia contends that his trial counsel rendered ineffective assistance in 

failing to request an “anti-parties” charge at the penalty phase of his trial.  

Under the Texas Law of Parties, contained in section 7.02 of the Texas Penal 

Code, a defendant may be held criminally responsible for the conduct of 

another under certain circumstances.1  The TCCA has held that if a jury is 

instructed on the Law of Parties in the guilt phase of a capital trial, the trial 

court should, upon the defendant’s request, submit an “anti-parties” charge 

during the penalty phase.  Martinez v. State, 899 S.W.2d 655, 656–57 (Tex. 

Crim. App. 1994).  An anti-parties charge informs the jury that it must limit 

its consideration of punishment evidence to the defendant’s conduct, id. at 657, 

and it is meant to comply with the constitutional directive that, for the 

purposes of imposing the death penalty, the “punishment must be tailored to 

[the defendant’s] personal responsibility and moral guilt,” Enmund v. Florida, 

458 U.S. 782, 801 (1982).  During the guilt phase of Garcia’s trial, the jury 

received a Law of Parties instruction.  He contends that he was therefore 

                                         
1 As relevant here, section 7.02(b) provides: 
If, in the attempt to carry out a conspiracy to commit one felony, another felony 
is committed by one of the conspirators, all conspirators are guilty of the felony 
actually committed, though having no intent to commit it, if the offense was 
committed in furtherance of the unlawful purpose and was one that should 
have been anticipated as a result of the carrying out of the conspiracy. 
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entitled to an anti-parties charge at the penalty phase of his trial and that his 

trial counsel was ineffective in failing to request such a charge.   

At the punishment phase of his trial, Garcia’s jury was asked to answer 

three “special issues” pursuant to article 37.071, section 2 of the Texas Code of 

Criminal Procedure.  The jury was required to answer the questions presented 

in the first two special issues affirmatively before the death penalty could be 

imposed.  In the second special issue, the jury was asked: 

Do you find from the evidence beyond a reasonable doubt that the 
defendant, JOSEPH C. GARCIA, actually caused the death of the 
deceased, Aubrey Hawkins, or did not actually cause the death of 
the deceased but intended to kill the deceased or another or 
anticipated that a human life would be taken? 

The jury answered this question in the affirmative.   

In denying Garcia’s state habeas application, the TCCA held that the 

second special issue provided a sufficient anti-parties charge under Texas state 

law.  Thus, to the extent that Garcia’s claim is based on state law, its lack of 

merit is not debatable among jurists of reason.  See Charles v. Thaler, 629 F.3d 

494, 500 (5th Cir. 2011) (“We defer to the Texas Court of Criminal Appeals’s 

determination of state law.  It is not our function as a federal appellate court 

in a habeas proceeding to review a state’s interpretation of its own law.”  

(quoting Schaetzle v. Cockrell, 343 F.3d 440, 448–49 (5th Cir.2003)).  To the 

extent Garcia’s claim is based on federal law, it similarly does not raise a 

debatable issue among jurists of reason, as we have previously held that the 

question in the second special issue satisfied Enmund’s requirement of an 

individualized liability finding by the jury during the punishment phase,2 see 

                                         
2 Garcia nevertheless contends that the question submitted to the jury did not comply 

with constitutional mandates.  He points to the Supreme Court’s decision in Tison v. Arizona, 
481 U.S. 137, 158 (1987), in which the Court held that a felony-murder defendant who did 
not actually kill or attempt to kill may be sentenced to death if he (1) was a major participant 
in the felony committed; and (2) demonstrated reckless indifference to human life.  Garcia 
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Ramirez v. Dretke, 398 F.3d 691, 697 (5th Cir. 2005), and Garcia does not argue 

that there has been any intervening change in the law.   

Garcia’s counsel did not render deficient performance in failing to seek a 

duplicative or additional instruction to which he was not entitled.  See Wood v. 

Quarterman, 503 F.3d 408, 413 (5th Cir. 2007) (counsel cannot be considered 

constitutionally ineffective for failing to raise a meritless claim).  Accordingly, 

reasonable jurists would not find the district court’s rejection of this claim 

debatable. 
ii. Trial counsel’s failure to object to the prosecutor’s closing 

argument 
At Garcia’s trial, the prosecution presented six alternative theories of 

Garcia’s guilt to the jury: the killing of a peace officer as a (1) principal, (2) 

party, or (3) conspirator, or killing in the course of a robbery as (4) principal, 

(5) party, or (6) conspirator.  At closing argument, the prosecutor told the jurors 

that they did not have to unanimously agree on a single theory of guilt in order 

to find Garcia guilty.  In his federal habeas application, Garcia argued that his 

trial counsel was ineffective in failing to object to that statement by the 

prosecutor, as he argued that the jury had to unanimously agree at least on 

whether Garcia was responsible for the killing of a peace officer or for killing 

in the course of a robbery.  The district court rejected this claim, concluding 

that the prosecution’s alternative theories represented alternative means of 

                                         
argues that the second special issue submitted to the jury does not meet the standard 
established in Tison because it does not require a finding of reckless indifference to human 
life.  We have previously granted a COA as to a claim that Texas’s second special issue fails 
to comply with Tison.  See Gongora v. Quarterman, No. 07-70031, 2008 WL 4656992, at *7 
(5th Cir. Oct. 22, 2008).  However, Garcia did not raise his Tison-based argument before the 
district court, and he has therefore forfeited it.  See, e.g., Jefferson Cmty. Health Care Ctrs., 
Inc. v. Jefferson Par. Gov’t, 849 F.3d 615, 626 (5th Cir. 2017) (citing In re Paige, 610 F.3d 865, 
871 (5th Cir. 2010)) (“[T]his court generally does not consider arguments raised for the first 
time on appeal.”). 
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committing a single offense—capital murder—and therefore did not require 

jury unanimity as to a particular theory.   

In his application for a COA, Garcia does not challenge this conclusion.  

Instead, he points to other closing-argument statements by the prosecutor, 

which he contends were improper and may have misled the jurors to believe 

that they could find Garcia guilty as a principal based on the actions and mens 

rea of the seven escaped inmates as a group.  However, Garcia did not make 

this particular argument below, and we therefore do not consider it.  See, e.g., 

Jefferson Cmty. Health Care Ctrs., Inc. v. Jefferson Par. Gov’t, 849 F.3d 615, 

626 (5th Cir. 2017) (citing In re Paige, 610 F.3d 865, 871 (5th Cir. 2010)) 

(“[T]his court generally does not consider arguments raised for the first time 

on appeal.”). 

iii. Appellate counsel’s failure to challenge admission of 
evidence of prison escape as unduly prejudicial  

Garcia claims that he was denied constitutionally effective assistance 

because his state appellate counsel failed to argue that the extraneous offense 

evidence of his prison escape was erroneously admitted during the guilt phase 

of trial because it was unduly prejudicial.  Garcia raised this claim for the first 

time in a subsequent state habeas application, and the state court dismissed it 

as procedurally defaulted.  As previously explained, federal courts generally 

cannot grant habeas relief on claims that were not properly exhausted in state 

courts.  See 28 U.S.C. § 2254(b)(1).  In federal district court, Garcia argued that 

his lack of exhaustion and procedural default of the claim should be excused 

pursuant to Martinez v. Ryan, 132 S. Ct. 1309, 1315 (2012), under which 

ineffective state habeas counsel can be seen as cause to overcome the 

procedural default of a substantial ineffective assistance of trial counsel claim.  

The district court dismissed the claim as procedurally barred, stating that 

Martinez’s exception to the procedural bar does not apply to claims of 
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ineffective assistance of appellate counsel.  In his application for a COA, Garcia 

renews his contention that Martinez applies to claims of ineffective assistance 

of appellate counsel.  After briefing was concluded, the Supreme Court issued 

its opinion in Davila v. Davis, 137 S. Ct. 2058 (2017), in which the Court held 

that Martinez’s exception does not apply to claims of ineffective assistance of 

appellate counsel.  Accordingly, jurists of reasons would not find the district 

court’s procedural ruling debatable.  

b. Unconstitutionally Vague Jury Charge 

As previously noted, at the punishment phase of Garcia’s trial, the jury 

was asked to answer three “special issues” pursuant to article 37.071, section 

2 of the Texas Code of Criminal Procedure, and an affirmative answer to the 

first two was required for a death sentence to be rendered.  In the first special 

issue, the jury was asked: “Do you find from the evidence beyond a reasonable 

doubt that there is a probability that the defendant, JOSEPH C. GARCIA, 

would commit criminal acts of violence that would constitute a continuing 

threat to society?”  The jury answered this question in the affirmative.   

In his federal habeas application, Garcia argued that the term 

“probability” as used in the first special issue is unconstitutionally vague in 

violation of the Due Process Clause.  He conceded, however, that his claim was 

foreclosed by this court’s precedent, see, e.g., James v. Collins, 987 F.2d 1116, 

1120 (5th Cir. 1993), and he stated that he wished to preserve it for further 

review.  The district court therefore denied relief as to this claim for lack of 

merit.  In his application for a COA, Garcia contends that, this court’s 

precedent approving of the state’s general use of the word “probability” 

notwithstanding, the use of that undefined term in his particular case was 

unconstitutional because the jurors had demonstrated their confusion 

regarding the meaning of that term during voir dire.  However, here, too, 
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Garcia did not make this particular argument below, and we therefore do not 

consider it.  See, e.g., Jefferson Cmty. Health Care Ctrs., Inc., 849 F.3d at 626. 

c. Failure to Require Finding of Lack of Mitigating 
Circumstances Beyond Reasonable Doubt 

Pursuant to article 37.071, section 2(e)(1) of the Texas Code of Criminal 

Procedure, the third special issue submitted to the jury at the penalty phase of 

Garcia’s trial asked:  

Do you find, taking into consideration all of the evidence, including 
the circumstances of the offense, the defendant’s character and 
background, and the personal moral culpability of the defendant, 
that there is a sufficient mitigating circumstance or circumstances 
to warrant that a sentence of life imprisonment rather than a 
death sentence be imposed? 

The jury answered this question in the negative, which was required for a 

death sentence to be rendered.  TEX. CODE CRIM. PRO. art. 37.071, § 2(g). 

On direct appeal to the TCCA, Garcia contended that the third special 

issue was unconstitutional in that it did not require the jury to find a lack of 

sufficient mitigating circumstances beyond a reasonable doubt.  Citing 

Apprendi v. New Jersey, 530 U.S. 466 (2000), he argued that the third special 

issue was “the functional equivalent of [an] element[], and must therefore be 

proven to a jury beyond a reasonable doubt.”  The TCCA rejected this claim as 

foreclosed under its precedent.  See Garcia v. State, No. AP-74692, 2005 WL 

395433, at *4 (Tex. Crim. App. Feb. 16, 2005) (citing Escamilla v. State, 143 

S.W.3d 814, 828 (Tex. Crim. App. 2004)).  In his federal habeas application, 

Garcia pressed the same claim while noting that it was foreclosed by this 

court’s opinion in Rowell v. Dretke, 398 F.3d 370 (5th Cir. 2005).   

In his application for a COA, Garcia again asserts this claim, and he 

points to the Supreme Court’s decision in Hurst v. Florida, 136 S. Ct. 616 

(2016), as establishing his entitlement to relief.  In Hurst, the Court held 

Florida’s death-penalty sentencing scheme unconstitutional because it 
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required the sentencing judge, not the jury, to decide whether to impose the 

death penalty based on the judge’s independent determination and weighing 

of aggravating and mitigating circumstances.  Id. at 620.  In so doing, the Court 

relied on its prior holding in Ring v. Arizona, 536 U.S. 584 (2002), that capital 

defendants are entitled to a jury determination beyond a reasonable doubt of 

any fact on which the legislature conditions the imposition of the death 

penalty.  Hurst, 136 S. Ct. at 621–22 (discussing Ring, 536 U.S. at 604).  

This court has “specifically held that the Texas death penalty scheme did 

not violate either Apprendi or Ring by failing to require the state to prove 

beyond a reasonable doubt the absence of mitigating circumstances.”  Allen v. 

Stephens, 805 F.3d 617, 627–28 (5th Cir. 2015) (internal quotation marks 

omitted) (quoting Scheanette v. Quarterman, 482 F.3d 815, 828 (5th Cir. 2007)). 

This holding rested on the reasoning that “through the guilt-innocence phase, 

‘the state was required to prove beyond a reasonable doubt every finding 

prerequisite to exposing [the defendant] to the maximum penalty of death. . . . 

[A] finding of mitigating circumstances reduces a sentence from death, rather 

than increasing it to death.’”  Id. at 628 (quoting Granados v. Quarterman, 455 

F.3d 529, 536–37 (5th Cir. 2006)).  Garcia has not shown how the Supreme 

Court’s opinion in Hurst disturbs this court’s prior analysis and holding.  We 

are therefore bound to apply our precedent, under which there is no need for a 

jury to find the absence of sufficient mitigating circumstances beyond a 

reasonable doubt.  In this light, jurists of reason would not find the district 

court’s resolution of this claim debatable.  

II. Appeal of the Denial of Evidentiary Hearings  

The district court conducted an evidentiary hearing to determine 

whether Garcia can overcome the procedural bar that would otherwise 

preclude the presentation of claims that he did not exhaust in state courts.  

However, the court granted the State’s request to exclude from the evidentiary 
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hearing Garcia’s claims that trial counsel was ineffective for failing to object to 

the jury selection process and to the trial court’s grant of the State’s for-cause 

challenge to a particular veniremember.  Garcia appeals the district court’s 

denial of an evidentiary hearing as to these claims of ineffective assistance of 

counsel.3  We review the district court’s denial of an evidentiary hearing for 

abuse of discretion.  Hall v. Quarterman, 534 F.3d 365, 367 (5th Cir. 2008).  A 

district court does not abuse its discretion in denying an evidentiary hearing if 

“there is not ‘a factual dispute which, if resolved in the prisoner’s favor, would 

entitle him to relief.’”  Norman v. Stephens, 817 F.3d 226, 235 (5th Cir. 2016) 

(alteration omitted) (quoting Clark v. Johnson, 202 F.3d 760, 766 (5th Cir. 

2000)).  

a. Trial Counsel’s Agreement to Change Voir Dire 
Procedure 

During voir dire of veniremembers prior to Garcia’s trial, defense counsel 

agreed to allow the State to examine a pool of potential jurors before having to 

decide on the use of peremptory challenges.  In his federal habeas application, 

Garcia claimed that counsel’s agreement to this procedure constituted 

ineffective assistance because it deprived him of the benefit of a state law 

requiring the State to exercise any peremptory challenge at the conclusion of 

each individual voir dire.  The district court granted the State’s motion to deny 

an evidentiary hearing as to this claim because it found that Garcia had failed 

to properly allege that counsel’s decision prejudiced his defense.   

On appeal, Garcia asserts that he was entitled to an evidentiary hearing 

regarding his claim that counsel was ineffective in agreeing to the change in 

voir dire procedure.4  However, Garcia alleges no facts that could be 

                                         
3 No COA is required to appeal the denial of an evidentiary hearing.  Norman v. 

Stephens, 817 F.3d 226, 234 (5th Cir. 2016). 
4 Garcia also complains of multiple other deficiencies in counsel’s performance during 

voir dire and argues that they entitle him to an evidentiary hearing.  However, he did not 
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substantiated or revealed in an evidentiary hearing and that would permit a 

conclusion that, but for trial counsel’s agreement to the changed procedure, 

Garcia would have obtained a different result at trial.  See Strickland, 466 U.S. 

at 694.  He therefore has not established a factual dispute that would entitle 

him to relief if resolved in his favor.  Accordingly, the district court did not 

abuse its discretion in denying an evidentiary hearing on this claim.  See 

Norman, 817 F.3d at 235.  

b. Trial Counsel’s Failure to Object to the Trial Court’s For-
Cause Dismissal of a Particular Veniremember 

Garcia argues that trial counsel was ineffective in failing to object to the 

trial court’s grant of the State’s for-cause challenge to veniremember David 

Chmurzynski.  In his juror questionnaire, Chmurzynski indicated that he was 

“an 8 on a scale of 1 to 10” in favor of the death penalty and that he believed in 

“an eye for an eye.”  During individual voir dire, in response to the prosecutor’s 

questions, Chmurzynski expressed his belief that the death penalty is 

appropriate only “in some cases” and that “taking a life is probably the ultimate 

crime or ultimate evil . . . [e]specially if it’s done . . . maliciously and willfully.”   

The prosecutor subsequently explained to Chmurzynski that some 

people who support the death penalty are “not sure they can sit over here and 

do it.”  He told Chmurzynski about an actual execution that took place the 

previous week, during which the person being executed “gasped three times for 

air in the middle of a sentence.”  The following colloquy between the prosecutor 

and Chmurzynski ensued: 

[Q.] People come down and tell us, you know, that’s maybe not a 
situation that’s right for them. . . .  That’s why we ask the question.  
And I liken it to washing windows on a skyscraper.  I know that 

                                         
raise these claims before the district court, and we therefore do not consider them.  See, e.g., 
Jefferson Cmty. Health Care Ctrs., Inc., 849 F.3d at 626. 
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needs to be done, but me, personally, you can’t get me up there.  
That’s just something that I can’t do. 
A. Right. 
Q. Have you thought about that? Serving on a case like that to 
make that decision?  
A. I have.  
Q. And what are your thoughts about whether you can participate? 
A. I think it would be a difficult thing for me to do.  
Q. That’s fair. . . .  You are certainly entitled to that.  And I ask 
because I don’t think it would be fair to me to say to you, too bad, 
get over there, anyway.  I don’t think it would be fair to you.  
A. Right.  
Q. And that’s why I ask and I certainly don’t want to put you in a 
position where that would compromise yourself.  
A. Right. 
Thereafter, the State challenged Chmurzynski for cause.  Garcia’s 

counsel responded, “The defense will remain silent,” and the trial court granted 

the State’s challenge.  The trial court added, “For the record, the Court, sitting 

higher than the jurors, I have had an opportunity to view the jurors.  This juror 

was extremely nervous.  His hands were quivering.  In response to the question 

whether or not he could assess the death penalty, his voice broke.”   

In his federal habeas application, Garcia contended that Chmurzynski 

was removed merely because he expressed reservations about the use of the 

death penalty and did not endorse its use in all cases, and he asserted that 

removal of a veniremember for these reasons is improper.  Garcia claimed that 

trial counsel’s failure to object to Chmurzynski’s for-cause dismissal therefore 

constituted ineffective assistance.  The district court granted the State’s 

motion to deny an evidentiary hearing as to this claim because it found that 

Garcia had failed to properly allege that counsel’s failure to object prejudiced 

his defense.  On appeal, Garcia asserts that he was entitled to an evidentiary 

      Case: 15-70039      Document: 00514084606     Page: 14     Date Filed: 07/21/2017
                                                                                         

 Case 3:06-cv-02185-M   Document 139   Filed 07/21/17    Page 14 of 17   PageID 14660

A. 14



No. 15-70039 

15 

hearing regarding this claim.  He contends that had trial counsel objected to 

Chmurzynski’s dismissal, the prosecutor’s for-cause challenge would not have 

prevailed.   

 “[A] juror may not be challenged for cause based on his views about 

capital punishment unless those views would prevent or substantially impair 

the performance of his duties as a juror in accordance with his instructions and 

his oath.”  Adams v. Texas, 448 U.S. 38, 45 (1980).  Whether a juror is 

excludable under this standard is a question of fact.  See Ortiz v. Quarterman, 

504 F.3d 492, 501 (5th Cir. 2007) (citing Wainwright v. Witt, 469 U.S. 412, 424 

(1985)).   

Here, the colloquy between the prosecutor and Chmurzynski called the 

veniremember’s ability to perform his duties in an impartial manner into 

question.  The trial court’s observations regarding Chmurzynski’s demeanor 

reinforced the suggestion of partiality and led the court to conclude that 

Chmurzynski could not perform his duties as a juror in accordance with the 

law in deciding whether to impose the death penalty.  Garcia argues that 

Chmurzynski’s demeanor during voir dire “was entirely reasonable and within 

the range of normal behavior” in light of the prosecutor’s vivid description of 

an execution.  He asserts that at an evidentiary hearing, he would be able to 

develop evidence of trial counsel’s knowledge of facts and law relevant to 

counsel’s failure to object.   

However, in light of the transcript and the trial court’s sua sponte 

clarification of the basis for its ruling, we are unpersuaded that there is a 

reasonable probability that the trial court would have ruled differently on the 

State’s challenge had Garcia’s counsel objected.  See Strickland, 466 U.S. at 

694.  Nor are we persuaded that there is a reasonable probability that a 

reviewing court would have overruled the trial court’s resolution of this factual 
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question had a challenge been preserved.5  See Witt, 469 U.S. at 426 

(“[D]eference must be paid to the trial judge who sees and hears the juror.”).   

Because an evidentiary hearing would not have affected Garcia’s failure to 

establish prejudice by counsel’s alleged error, the district court did not abuse 

its discretion in denying an evidentiary hearing on this claim.  See Norman, 

817 F.3d at 235. 

III. CONCLUSION 

Garcia’s attorneys from the Arizona Federal Public Defender’s Office 

have done an admirable job of sifting through the record and seeking to raise 

the strongest challenges to Garcia’s conviction and sentence, but we cannot 

consider many of these challenges, as they were not raised before the district 

court.  For the forgoing reasons, we conclude that Garcia has not made a 

substantial showing of the denial of a constitutional right and therefore deny 

his application for a COA, and we find no abuse of discretion in the district 

court’s denial of evidentiary hearings.  

                                         
5 In his brief on appeal, Garcia states in passing that “defense counsel did not question 

Chmurzynski to rehabilitate him to alleviate the trial court’s concerns.”  He does not, 
however, further develop this contention, and he does not explain its significance and support 
it with relevant authority.  We therefore do not consider it.  See, e.g., SEC v. Life Partners 
Holdings, Inc., 854 F.3d 765, 784 (5th Cir. 2017) (deeming a party’s challenge forfeited for 
inadequate briefing).  
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

JOSEPH C. GARCIA, §
Petitioner, §

§
V. §  Civil Action No. 3:06-CV-2185-M

§   
WILLIAM STEPHENS, Director, §  (Death Penalty Case)
Texas Department of Criminal Justice § 
Correctional Institutions Division, §

Respondent. §

MEMORANDUM OPINION AND ORDER 
ON POST-JUDGMENT MOTIONS

 Petitioner Joseph C. Garcia has filed a Motion under Federal Rules of Civil Procedure 52(b),

59(a), and 59(e), to enter additional or amended findings, grant a new trial, re-open the evidence, and

vacate or alter the Court’s judgment.  (Mot., doc. 106.)  Respondent William Stephens has responded

in opposition.  (Resp., doc. 114.)  Garcia has replied to Respondent’s opposition.  (Reply, doc. 117.) 

The Court GRANTS the Motion under Rule 52(b), to correct a finding regarding one of the reasons

for excluding a claim from the hearing of August 14, 2014.  The remainder of Garcia’s Motion is

DENIED. 

I

On November 13, 2007, Garcia filed his original petition for federal habeas relief.  (Pet., doc.

15.)  On that same date, he filed an agreed Motion to Stay and Abate these proceedings to allow for

exhaustion of state-court remedies on certain claims.  (Agreed Motion, doc. 16.)  This was granted

(Order, doc. 17), and the state court ultimately determined that these claims were barred by the Texas

abuse-of-the-writ rule.  Ex parte Garcia, No. WR-64,582-02, 2008 WL 650302 (Tex. Crim. App.

2008).  Following the return of this case to this Court, the United States Magistrate Judge
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recommended that relief be denied, finding that the claims presented in the subsequent state habeas

proceeding were procedurally barred.  (Rec., doc. 42, at 12-14, 18.)  Following the Supreme Court’s

opinions in Martinez v. Ryan, ___ U.S. ____, 132 S. Ct. 1309 (2012), and Trevino v. Thaler,  ___

U.S. ____, 133 S. Ct. 1911 (2013), this Court granted a hearing on whether any of Garcia’s claims

would come within the exception to procedural bar created in Martinez (the “Martinez hearing”), and

set certain deadlines, including a deadline to file proposed findings and conclusions.  (Order, doc.

66.)  Subsequently, the Court limited the claims and evidence to be considered as part of the

Martinez hearing.  (Order, doc. 74.)    

Garcia seeks to have this Court vacate its judgment denying relief, enter additional findings,

and give him an opportunity to present additional evidence.  In support of this Motion, he makes

many arguments already rejected by this Court, as well as new arguments along with requested

findings different from what he presented before the entry of this Court’s judgment.  Garcia correctly

points out that one reason listed by the Court for excluding a claim from the Martinez hearing and

denying relief on that claim was incorrect and should be modified.  Because none of the other

arguments have merit, all of the other requests for relief are denied.

II

Rule 52(b) of the Federal Rules of Civil Procedure provides that a court “may amend its

findings—or make additional findings—and may amend the judgment accordingly.”  Fed. R. Civ.

P. 52(b).  The purpose of a Rule 52(b) motion “is to correct manifest errors of law or fact or, in some

limited situations, to present newly discovered evidence.”  Fontenot v. Mesa Petroleum Co., 791

F.2d 1207, 1219 (5th Cir.1986); Austin v. Stephens, No. 4:04-CV-2387, 2013 WL 3456986, at *1

(S.D. Tex. July 8, 2013).

- 2 -
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This is not to say, however, that a motion to amend should be employed to
introduce evidence that was available at trial but was not proffered, to relitigate old
issues, to advance new theories, or to secure a rehearing on the merits.  Except for
motions to amend based on newly discovered evidence, the trial court is only
required to amend its findings of fact based on evidence contained in the record.  To
do otherwise would defeat the compelling interest in the finality of litigation.

Fontenot, 791 F.2d at 1219-20 (citations omitted).

Rule 59(a) of the Federal Rules of Civil Procedures provides that a court may grant a motion

for new trial “after a nonjury trial, for any reason for which a rehearing has heretofore been granted

in a suit in equity in federal court.”  This confers discretion upon the district court to grant a new trial

“where it is necessary ‘to prevent an injustice.’”  United States v. Flores, 981 F.2d 231, 237 (5th Cir.

1993) (quoting Delta Engineering Corp. v. Scott, 322 F.2d 11, 15–16 (5th Cir.1963)).

Courts do not grant new trials unless it is reasonably clear that prejudicial error has
crept into the record or that substantial justice has not been done, and the burden of
showing harmful error rests on the party seeking the new trial.  Ultimately the motion
invokes the sound discretion of the trial court, and appellate review of its ruling is
quite limited.

Sibley v. Lemaire, 184 F.3d 481, 487 (5th Cir. 1999) (quoting Del Rio Distributing, Inc. v. Adolph

Coors Co., 589 F.2d 176, 179 n.3 (5th Cir.1979), and Wright & Miller, Federal Practice & Procedure

§ 2803, at 31–33 (3d ed.1973)).

Rule 59(e) of the Federal Rules of Civil Procedure allows a court “to rectify its own mistakes

in the period immediately following entry of judgment.”  White v. New Hampshire Dept. of

Employment Sec., 455 U.S. 445, 450 (1982).  It allows reconsideration of a final judgment where a

party shows a need to: (1) correct a clear error of law or prevent manifest injustice; (2) present newly

discovered evidence; or (3) reflect an intervening change in controlling law.  See Schiller v.

Physicians Res. Group, Inc., 342 F.3d 563, 567 (5th Cir. 2003); In re Benjamin Moore & Co., 318

- 3 -
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F.3d 626, 629 (5th Cir. 2002).  Although district courts have discretion as to whether or not to reopen

a case under Rule 59(e), that discretion is not unlimited.  The Fifth Circuit has “identified two

important judicial imperatives relating to such a motion: 1) the need to bring litigation to an end; and

2) the need to render just decisions on the basis of all the facts.  The task for the district court is to

strike the proper balance between these competing interests.”  Templet v. HydroChem Inc., 367 F.3d

473, 479 (5th Cir. 2004) (citations omitted).

III

It is not entirely clear what Garcia relief requests in Section I of his Motion.  He argues that

this Court should vacate or amend any merits findings on any claims that were excluded from the

Martinez hearing.  (Mot. at 4.)  This would appear to include three ineffective assistance of counsel

claims (Mot. at 2), such as a claim that had been adjudicated on the merits by the state court.  At the

conclusion of this section, however, Garcia requests 

that the Court either (a) vacate its alternative “merits” holding on any claims which
were deemed subject to the procedural bar, or (b) grant a new hearing at which
Petitioner may present the evidence related to the merits of these claims, even if the
merits are only decided as an “alternative” to the procedural holding.

(Mot. at 5.)  Garcia further requests that this Court “clarify whether it intended to decide the merits

of those claims that were excluded from the evidentiary hearing or otherwise held to be procedurally

barred.”  (Mot. at 4.)  The Court gives the broadest interpretation to this request, interpreting it to

include all ineffective assistance of counsel claims, and as a request that the Court grant an

evidentiary hearing on each claim, clarify, vacate and amend its findings.  

The basis for Petitioner’s request appears to be that the Court made alternative findings on

the merits of claims that were excluded from the evidentiary hearing.  Garcia complains that he

- 4 -
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“relied” on the Court’s order limiting the scope of the evidentiary hearing, but does not describe any

action he took in reliance upon those limitations.  In fact, his actions before the Court do not show

reliance upon, but rather objections to, these limitations (doc. 72).  Respondent’s proposed findings

included alternative findings and conclusions on the merits.  (R’s prop. FoF & CoL at 25, 34-35.) 

If Garcia had been relying upon the limitations in that prior Order, he should have made an objection

about that before the Court’s findings were made.  In his reply, Garcia asserts that the “assurance”

in the prior order obviated the need for him to amend or supplement his objections (doc. 117 at 6),

but he has not identified any additional objections he withheld in alleged reliance on the Order. 

Further, Garcia’s request misapprehends the basis for the evidentiary hearing that was granted. 

In its Orders granting an evidentiary hearing and limiting the scope of such hearing, this

Court specified “that it was not conducting a hearing on the merits of any habeas claim.  Instead, the

hearing was granted on a preliminary procedural matter.”  (Order, doc. 74, at 1.)  That procedural

matter was “ the determination of whether the exception to procedural bar created in Martinez 

applies to these claims.”  (Order, doc. 74, at 2 (quoting Order, doc. 66, at 5).)  Because that

procedural matter included whether any of the ineffective assistance of trial counsel claims subject

to procedural bar were “substantial” in that they had any merit, this Court received evidence on that

element of the Martinez exception.  Ultimately, the Court concluded, none of the claims were shown

to come within the exception to bar. 

To the extent that Garcia argues that he was entitled to an evidentiary hearing on all claims,

he is mistaken.  On his claim that trial counsel failed to object to the jury instructions on party

conspiracy and inferred intent under state law, that claim was adjudicated on the merits by the state

court and, thus, was not subject to the procedural bar at issue in the hearing.  As the Supreme Court

- 5 -
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has held, “evidence introduced in federal court has no bearing on § 2254(d)(1) review.  If a claim

has been adjudicated on the merits by a state court, a federal habeas petitioner must overcome the

limitation of § 2254(d)(1) on the record that was before that state court.”  Cullen v. Pinholster, ___

U.S. ____, 131 S. Ct. 1388, 1400 (2011).  Therefore, the claim relating to those jury instructions was

properly excluded from the evidentiary hearing, and this Court properly based its decision under §

2254(d) on the record that was before the state court. 

On his claims that trial counsel failed to object to the excusal of a potential juror for cause

and to a change in the jury selection procedure, this Court noted that it: 

[G]ranted the Respondent’s motion to exclude this claim from the Martinez hearing
in light of the record indicating that this venireperson expressed difficulties that
would prevent or substantially impair his performance as a juror, and the absence of
any specific factual allegations that a biased juror actually served on this jury, that an
objection would have prevailed, or that an objection would have preserved a
potentially meritorious claim for appeal. (Order Limiting Hearing, doc. 74, at 4-5.)

 (Mem. Op., doc. 103, at 10.)  The Court finds that one of the four reasons listed in this Court’s

opinion as a basis for excluding that claim from the Martinez hearing is incorrect.  Garcia was not

required to prove that a biased juror actually served on the jury in order to present a Witherspoon

error.  Thus, that finding is modified to excise that reason from the Court’s Opinion.  Garcia has not

shown to be incorrect the remaining stated reasons for the Court not allowing Garcia to present

evidence on this subject at the Martinez hearing, however, and they require that relief be denied on

the claim.  Therefore, Garcia was not, and still is not, entitled to an evidentiary hearing on such

claims.

To the extent Garcia contends that alternative findings are improper, he is mistaken.

Alternative findings allow a reviewing court to resolve claims, when appropriate, in the event that

- 6 -
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the primary basis for the original disposition is found incorrect on appeal.  Such an approach can

avoid the waste of time and judicial resources that may result from a remand that is required when

no such alternative findings are made.  The United States Court of Appeals for the Fifth Circuit has

explained that “alternative findings can often be helpful as they can obviate the need for a remand

for further fact finding when the evidentiary basis for a fact is found to be insufficient on appeal.” 

Palombo v. Cameron Offshore Boats, Inc., 108 F.3d 332 (5th Cir. 1997).  This is particularly

important in death penalty cases where proceedings are often long and complex.  Because other valid

reasons existed for excluding the “biased juror” claim from the hearing, and no valid reason is

presented for invalidating the Court’s alternative findings, Petitioner’s request to invalidate the

alternative findings is DENIED.

IV

In Section II of his Motion, Garcia requests that the Court make additional findings regarding

his record claims, acknowledging that his position is foreclosed by Circuit precedent and is raised

solely to preserve his position for appellate review.  (Mot. at 5.)  Respondent argues that Garcia

could have, but did not, make these requests before this Court entered its judgment.  (Resp. at 12-

14.)  

Garcia requests additional findings on three matters: a jury note, the use of “probability” in

the special issues, and the lack of an anti-parties charge.  Regarding the first two matters, Garcia does

not identify, and this Court has not found, any briefing before this Court raising such matters prior

to judgment, nor does he explain why such matters could not have been raised earlier.  

Regarding the lack of an anti-parties charge, this issue was specifically explored in the

evidentiary hearing before this Court.  Garcia was invited to present evidence and authority

- 7 -
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establishing that he would have been entitled to an anti-parties charge if he had requested it, but no

such evidence or authority was provided.  (Mem. Op. at 17.)  Instead, the evidence was that Garcia

would not have been entitled to a separate anti-parties charge in addition to the special issues that

were given to the jury.  (Tr. 45-4 7, 70-71, 130-31, 141.)  The Court pressed Garcia’s counsel at the

hearing about this subject and the argument asserted by Petitioner was not that state law required an

anti-parties charge, but that prior counsel should have nevertheless pressed for it to try to change the

law.  

COUNSEL: I think the issue boils down to, Your Honor, Special [Issue]
Number 2 exists, and everyone knows that.  And our issue is,
you know, why -- why would they not preserve something via
an objection in the hopes of changing -- trying to change the
case law on that.

*   *   *  

THE COURT: It’s all speculation about whether the trial court would have
done something different from the law at the time, isn’t it?

COUNSEL: I understand what you’re saying.  I do not have additional
case law to offer you.

(Tr. at 152-53.)  

Further, Petitioner’s newly proposed finding differs from the proposed findings he submitted

on this issue before this Court’s judgment.  This Court previously found that in his proposed findings

of fact and conclusions of law, “Garcia concurred in the twenty-fifth of Respondent’s proposed

findings, that ‘Trial counsel testified that they did not request any further ‘anti-parties’ charge

because Garcia was not entitled to any further charge.’” (Mem. Op. at 17 n.7 (quoting R’s FoF at 11;

P’s FoF at 5).)  

- 8 -
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The additional findings proposed in Section II of Garcia’s Motion differ from, and appear

in fact to partially contradict, Garcia’s briefing, evidence, statements and findings proposed prior to

the entry of judgment.  Garcia has not shown that the additional findings are needed to correct

manifest errors of law or fact nor that they are otherwise appropriate in light of the record before this

Court.  Therefore, the request for additional findings is DENIED.

V

In Section III of his Motion, Garcia complains that this Court improperly excluded his claims

of ineffective assistance of appellate counsel from those considered at the Martinez hearing.  He

argues that this exclusion was based on a “dubious” procedural conclusion that the Martinez

exception does not apply to claims of ineffective assistance of appellate counsel.  (Mot. at 9.)  He

requests that this Court reconsider that procedural ruling and reopen the evidence to allow him to

develop further evidence regarding his claims of ineffective assistance of appellate counsel.  “In the

alternative, he asks that the Court either (a) vacate any merits finding as to the [ineffective assistance

of appellate counsel] claims or (b) re-open the evidentiary hearing (or grant Petitioner a new

evidentiary hearing) to present evidence on these claims, which will ensure that even an alternative

merits ruling is based on a full evidentiary record.”  (Mot. at 10.)  Garcia also asks the Court to enter

additional findings and conclusions on the Martinez exception to procedural bar (Mot. at 11-12) and

on the performance of counsel in his direct appeal.  (Mot. at 15-16.)  

Respondent argues that binding Fifth Circuit precedent holds that the Martinez exception

does not apply to claims of ineffective assistance of appellate counsel.  (Resp. at 14 (citing Reed v.

Stephens, 739 F.3d 753, 778 n.16 (5th Cir. 2014)).)  Therefore, he argues that this Court’s

conclusions were correct and that Garcia is not entitled to any additional or amended findings or an

- 9 -
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evidentiary hearing on the issue.  (Resp. at 14-15.)  Respondent is correct.  (Mem. Op. at 22.)  

Therefore, Petitioner’s request to reconsider this procedural ruling and grant an evidentiary hearing

on a claim of ineffective assistance of appellate counsel is DENIED. 

VI

In Section IV of his Motion, Garcia requests that this Court enter findings, or alternate

findings, that the performance of his state habeas counsel was deficient.  (Mot. at 16-19.)  He argues

that this Court rejected the exception to procedural bar created in Martinez “for reasons completely

independent of state-writ counsel’s performance.”  (Mot. at 17.)  Respondent counters that Garcia

is not entitled to relief on his claim that state habeas counsel was ineffective (Resp. at 15), and

asserted this Court’s holding “that Garcia failed to establish cause and prejudice for the default of

his IATC claims is based on its finding that state habeas counsel’s performance could not have been

deficient because Garcia has not identified any substantial IATC claim that was not raised in his state

habeas application.”  (Resp. at 16 (citing Mem. Op. at 10, 11, 15, 17, and 22).)  Again, Respondent

is correct.  

In Martinez, the Supreme Court did not find that any arguable deficiency by state habeas

counsel would be sufficient to excuse a procedural bar.  Instead, it required that, to be relevant under

Martinez, the deficiency must have prevented the exhaustion of a claim that had some merit.  “To

overcome the default, a prisoner must also demonstrate that the underlying

ineffective-assistance-of-trial-counsel claim is a substantial one, which is to say that the prisoner

must demonstrate that the claim has some merit.”  Martinez, 132 S. Ct. at 1318.  The failure to raise

a meritless claim is not deficient.  See Clark v. Collins, 19 F.3d 959, 966 (5th Cir. 1994) (“ Failure

to raise meritless objections is not ineffective lawyering; it is the very opposite.”); Garza v. Stephens,
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738 F.3d 669, 676 (5th Cir. 2013) cert. denied, ___ U.S. ____, 134 S. Ct. 2876 (2014) (agreeing with

the district court that “there was no merit to Garza’s claim and that therefore habeas counsel was not

ineffective in failing to raise the claim at the first state proceeding.”).  Because Garcia has not

presented a substantial claim of ineffective assistance of trial counsel that state habeas counsel did

not present to the state court, state habeas counsel’s performance could not have been ineffective for

failing to assert such a claim under the standard of Strickland v. Washington, 466 U.S. 668 (1984). 

See Martinez, ___ U.S. ____, 132 S.Ct. at 1318 (applying the Strickland standard to the review of

state habeas counsel’s conduct). 

Because the requested findings would not correct a manifest error of law or fact,  prevent any

injustice, or rectify any mistake, Petitioner’s request is DENIED. 

VII

In Section V of his Motion, Garcia requests that this Court vacate its findings and enter new

findings on his claims that trial counsel was ineffective for failing to object to the exclusion of

venireperson Chmurzynski, and that appellate counsel was ineffective for failing to raise the same

issue on appeal.  (Mot. at 19-28.)  Specifically, Garcia requests that the Court 

clarify (or otherwise specify) that the findings do not result from a conclusion that:
(a) Petitioner has failed to show that his trial counsel lacked a reasonable strategic
motive, (see R&R at 20, n.7), or (b) that the venireperson’s demeanor reflected an
inability or impairment in discharging his duties as a juror.  

(Mot. at 19.)  Garcia then requests that amended or additional findings be made and renews his

request for a hearing.  (Mot. at 19-21.) 

As this Court has previously observed, the record is sufficient to resolve this claim.  At trial,

Chmurzynski voiced some support for the death penalty, but when asked whether he could
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participate as a juror in making a decision that would result in the imposition of a death penalty, he

wavered.  He answered, “I think it would be a difficult thing for me to do.”  (13 RR 248.)  Outside

of Chmurzynski’s presence, the trial court asked counsel whether there were any challenges. 

PROSECUTOR: We would challenge, Judge, based on his answer .

THE COURT: It will be granted.

DEFENSE COUNSEL: The defense will remain silent.

THE COURT: You may. It will be granted.

(13 RR 249.)  Having witnessed the venireperson’s testimony, Garcia’s counsel made a decision to

say nothing. 

The trial court then brought the venireperson back in and discharged him.  Later, the trial

court made the following findings:

THE COURT: For the record, the Court, sitting higher than the jurors, I have
had an opportunity to view the jurors. This juror was
extremely nervous. His hands were quivering. In response to
the question whether or not he could assess the death penalty,
his voice broke.

(13 RR 249.)  Upon this record, the Magistrate Judge alternatively found that the venireperson was

excused not because of conscientious scruples against the death penalty but because his “personal

difficulty would prevent or substantially impair the performance of his duties as a juror.”  (Rec. at

20.)  This Court agreed.  Garcia had not shown that trial counsel’s performance in connection with

the juror was deficient or that an objection would have prevailed or even preserved a potentially

meritorious claim for appeal.  (Mem. Op. at 10 (citing Order Limiting Hearing at 4-5).)  

Garcia argues that an additional reason this Court listed in its Memorandum Opinion for

excluding this claim from the hearing was inadequate.  
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As to prejudice: Mr. Garcia respectfully submits that the law does not support
the Court's conclusion that he must show a biased juror served on the jury in order
to show prejudice.  This Court cited two Fifth Circuit cases for this proposition:
Teague v. Scott, 60 F.3d 1167 (5th Cir. 1995); Clark v. Collins, 19 F.3d 959 (5th Cir.
1994).  But both of these authorities deal with trial counsel’s ineffective failure to
remove biased jurors from the pool.  See Teague, 60 F.3d at 1172–1173; Clark, 19
F.3d at 965.  The cases do not address trial counsel’s ineffective failure to protect
jurors from erroneous challenges for cause under Witherspoon [v. Illinois, 391 U.S.
510, 513 (1968)].

(Mot. at 26.)  Garcia is partially correct.  While the Court properly set forth the requirement that

Garcia show both deficient performance and prejudice, the Court’s reliance upon Teague and Clark

in its Order Limiting the Hearing was misplaced.  Although Garcia did not object to the Court’s

reliance on Teague and Clark prior to judgment, in the interest of justice the Court concludes it

should excise from its opinion that reason for excluding this claim from the Martinez hearing and

denying the claim on the merits.  The record is sufficient to show that the claim lacks merit.  

This Court’s review of the trial counsel’s performance “is ‘highly deferential’ and this Court

must apply a strong  presumption that counsel’s performance was reasonable or ‘might be considered

sound trial strategy.’” United States v. Juarez, 672 F.3d 381, 386 (5th Cir. 2012) (quoting Strickland,

466 U.S. at 689).  Even if trial counsel’s strategy was not clearly established, this Court need not

determine the strategy as to why trial counsel did not make a meritless objection.  Because Garcia

has not shown that his objection would have prevailed or preserved a potentially meritorious claim

for appeal, this argument is rejected.  

VIII

In Section VI of his Motion, Garcia again complains of this Court’s ruling that his ineffective

assistance of appellate counsel claim was procedurally barred and, in the alternative, lacked merit. 

Counsel presents no authority to counter the binding circuit precedent that the exception to
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procedural bar created in Martinez does not apply to claims that counsel on direct appeal was

ineffective.  There is no basis for this Court to have received evidence on such a claim in the

Martinez hearing without violating the limitations set out in § 2254(e)(2).

Further, Garcia presents a new version of this claim, arguing that appellate counsel was

ineffective for failing to raise the denial of suppression of evidence on the basis of rulings that the

trial court made in a prior case, a separate trial of one of Garcia’s co-actors “when neither he nor

his attorneys were present.”  (Mot. at 31.)  This rationale for the claim was not presented in Garcia’s

original petition, amended petition, or objections to the recommendation of the Magistrate Judge. 

Garcia has provided no reason why this assertion is being raised late and could not have been raised

prior to judgment.  The policy interest in finality wis not served by allowing a party to reopen on this

basis.  See Fontenot, 791 F.2d at 1219-20. 

Because Garcia has not identified any newly discovered evidence, intervening law or

injustice flowing from this Court’s consideration of the issue or any position that this Court’s prior

ruling on this claim was legally incorrect, this request is denied. 

IX

In Section VII of his Motion, Garcia complains of this Court’s determination that his

ineffective assistance of trial counsel claim was not substantial.  Specifically, Garcia asks the court

to amend its findings on the claim regarding trial counsel allegedly being ineffective for failing to

investigate and present mitigating evidence at his trial, or grant a new trial because he disagrees with

with the Court’s findings and claims trial counsel testified falsely at the Martinez hearing.  (Mot. at

32-39.)  
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Garcia complains of this Court’s finding that the qualifications of the experts whom trial

counsel obtained to assist in the mitigation investigation and evaluation favorably compared to those

upon whom Garcia now relies.  (Mot. at 33.)  In support of his motion to vacate this finding and add

additional findings, Garcia asserts the existence of a disagreement between experts.  (Mot. at 33-35.) 

Such a disagreement between experts does not demonstrate a violation of Strickland.  See, e.g.,

Fairbank v. Ayers, 650 F.3d 1243, 1252 (9th Cir. 2011).). 

Garcia alleges that trial counsel testified falsely at the Martinez hearing about the use of

mitigation specialists, but at the Martinez hearing does not explain why Petitioner did not cross

examine trial counsel about that subject or prove the point at the hearing.  (Tr. at 69.)  Further, even

if mitigation specialists were being used differently at the time of the Martinez hearing, Garcia has

not shown that the mitigation experts relied upon by trial counsel missed information or evidence

that would have made a difference at trial.  It is undisputed that Garcia did not reveal the most

significant information about mitigation to his attorneys or experts at trial.  (Mem. Op. at 19-20.) 

Garcia complains about the process that trial counsel utilized to investigate and present mitigating

evidence, but does not show how any missed evidence could have been presented to the jury.   

In sum, Garcia has not shown either deficient performance or prejudice, and both are required

under Strickland.  This request is nothing more than an attempt to redo the evidentiary hearing based

on new tardy arguments that fail to establish the claim has merit.

CONCLUSION

That portion of Garcia’s Motion under Federal Rules of Civil Procedure 52(b) requesting that

as to Garcia’s claim that trial counsel was ineffective for failing to object to the excusal of

Chmurzynski for cause, because Garcia had not shown “that a biased juror actually served on this
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jury” (doc. 103 at 10) is MODIFIED to excise that reason from the reasons given in the

Memorandum Opinion and Order.  For the reasons described, the remainder of Garcia’s motion

under Federal Rules of Civil Procedure 52(b), 59(a), and 59(e) is DENIED.    

SO ORDERED.

Date: October 29, 2015.

_________________________________
BARBARA M. G. LYNN
UNITED STATES DISTRICT JUDGE
NORTHERN DISTRICT OF TEXAS
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JOSEPH C. GARCIA, 
Petitioner, 

v. 

UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

Civil Action No. 3:06-CV-2185-M 

WILLIAM STEPHENS, Director, 
Texas Department of Criminal Justice 
Correctional Institutions Division, 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

(Death Penalty Case) 

Respondent. 

MEMORANDUM OPINION AND ORDER 
ACCEPTING AND MODIFYING FINDINGS, CONCLUSIONS, AND 

RECOMMENDATION OF THE UNITED STATES MAGISTRATE JUDGE, AND 
DENYING A CERTIFICATE OF APPEALABILITY 

Petitioner Joseph C. Garcia ("Petitioner" and "Garcia") has filed a petition for a writ of 

habeas corpus under 28 U.S.C. § 2254. (Pet., doc. 15; Am. Pet., doc. 20.) Respondent William 

Stephens has answered in opposition. (Ans., doc. 34.) In his Findings, Conclusions and 

Recommendation to deny relief ("Recommendation," doc. 42), the United States Magistrate Judge 

commented that, though finding that Garcia had failed to prove certain claims, Garcia may not have 

been afforded an opportunity to compel production of the evidence that was needed. (Rec. at 22-23, 

25-26.) Garcia made objections ("Objections," doc. 45) to the Recommendation and requested that 

this Court delay these proceedings to consider Supreme Comt cases that ultimately created a new 

exception to procedural bar. This Court granted Garcia the opportunity to prove that any of his 

claims came within the new exception, but he has not made the required showing. Therefore, 

following this Court's de nova review of those portions of the Recommendation to which objection 

was made, the Court OVERRULES Garcia's objections, ACCEPTS the Recommendation as 

modified by this Order, and DENIES Garcia's application for a writ of habeas corpus. 
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I 

Garcia is a Texas inmate convicted of capital murder and sentenced to death for the murder 

of police officer Aubrey Hawkins during the robbery of a sporting-goods store on Christmas Eve of 

2000 with six others who escaped from a Texas prison. 1 In accordance with the jury's answers to 

the special issues, Garcia was sentenced to death on February 13, 2003. State v. Garcia, No. FOl-

00325-T (283rd Dist. Ct., Dallas County, Texas). Garcia's conviction and sentence were affirmed 

on direct appeal. Garcia v. State, No. AP-74,692, 2005 WL 395433 (Tex. Crim. App. Feb. 6, 2005). 

While his direct appeal was pending, Garcia filed an application for habeas-corpus relief in the state 

trial court on December 14, 2004. (Vol. 1, State Habeas Record ("SHR"), at 2.) The state trial com1 

issued its findings of fact and conclusions oflaw on February 15, 2006, recommending that habeas 

relief be denied. (2 SHR 358-482.) Those findings were adopted by the Texas Court of Criminal 

Appeals ("CCA") on November 15, 2006. Ex parte Garcia, WR-64,582-01, 2006 WL 3308744. 

On November 13, 2007 (Pet., doc. 15), after federal habeas counsel was appointed, Garcia 

filed a petition for habeas relief, along with an agreed motion to abate these proceedings to allow him 

to return to state court to exhaust ce11ain claims (Mot., doc. 16). The motion was granted and these 

proceedings were abated from December 4, 2007 (Order, doc. 17), until April 2, 2008, when Garcia 

filed a motion to reopen (doc. 18) with his Amended Petition (Am. Pet., doc. 20). These proceedings 

were then reopened (Order, doc. 25) and referred to the United States Magistrate Judge, who made 

his Recommendation to deny relief on November I, 2011. (Rec., doc. 42.) After an extension was 

granted, Garcia filed his objections (Obj., doc. 45) to the Recommendation. 

'These details are agreed upon by the parties. Garcia concurred in the first two of Respondent's 
proposed findings of fact ("R's FoF," doc. 93, at 7) and included more detail. (Garcia's proposed Findings 
of Fact, "P's FoF," doc. 95, at 3.) 
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Following the Supreme Court's opinion in Martinez v. Ryan, 132 S. Ct. 1309 (2012), creating 

a new exception to procedural bar, these proceedings were suspended until the Supreme Court's 

decision in Trevino v. Thaler, 133 S. Ct. 1911 (2013), which applied the 1\Iartinez exception to Texas 

cases. This Court then conducted an evidentiary hearing to allow Garcia to prove that any of his 

potentially eligible claims would come within the newly created exception to procedural bar. Based 

on the supplemental briefing by the parties, and the evidence and arguments presented at the hearing, 

the Court finds that Garcia has not shown that any of his claims come within the exception to 

procedural bar created in A1artinez. 

II 

In his amended petition for federal habeas corpus relief, Garcia presents seven grounds for 

relief, some of which include multiple claims. The first four grounds for relief are based solely on 

the record and include complaints that (1) the mitigation special issue failed to place the burden of 

proof on the prosecutor, (2) the terms used in the special issues are unconstitutionally vague, (3) the 

requirement that ten jurors agree in order to answer the mitigation special issue "no" violates due 

process, and (4) the failure of the CCA to engage in a proportionality review violated due process. 

In his fifth ground for relief, Garcia complains that he was deprived of the constitutionally 

guaranteed effective assistance of counsel at trial in failing to: 

(I) object to the prosecutor's challenge of a qualified juror for cause, 

(2) object to a change in jury selection procedure that favored the prosecution, 

(3) object to the prosecutor's argument that the verdict on guilt need not be 
unanimous, 

(4) object to the prosecutor's mischaracterization of evidence at closing, 
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(5) request an anti-parties charge in punishment, 

(6) object to improper party conspiracy and inferred intent instructions at the 
guilt/innocence phase, and 

(7) properly investigate and present certain mitigating evidence. 

(Am. Pet. at 40-83.) In his sixth ground for relief, Garcia complains that appellate counsel was 

ineffective in failing to: 

( 1) raise the trial court's improper exclusion of a qualified juror, 

(2) complain that jmy selection was conducted in violation of a Texas statute, 

(3) properly brief an issue regarding extraneous offense evidence, 

(4) complain of improper jury instructions regarding intent at guilt/innocence phase, 

(5) raise as error the prosecutor's mischaracterization of evidence at closing, and 

(6) raise the denial ofa motion to suppress evidence obtained with invalid warrants. 

(Am. Pet. at 83-115.) In his final ground for relief, Garcia complains that his state habeas counsel 

was ineffective for failing to raise the deficiencies of trial and appellate counsel in the state habeas 

proceeding. (Am. Pet. at 116-127.) This was presented as an independent claim for relief, but is also 

argued to avoid a procedural bar to other claims. 

In his objections to the Recommendation of the Magistrate Judge, Garcia briefly reasserted 

the record claims in the first group to preserve them for appeal (Obj. at 13-14), but emphasized that 

the ineffective assistance of state habeas counsel should excuse any procedural bar to his claims of 

ineffective assistance of trial and appellate counsel, arguing that these proceedings should be stayed 

until the Supreme Court decided A1artinez v. Ryan. (Obj. at 1-13.) These allegations were 

subsequently considered by this Court in determining whether any of his claims of ineffective 
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assistance of trial counsel could fall within the exception to procedural bar created inf\1arlinez. Each 

of Garcia's objections are considered in this de nova review of his claims. 

III 

Federal habeas review of these claims is governed by 28 U.S.C. § 2254, as amended by the 

Antiterrorism and Effective Death Penalty Act of 1996 ("AEDP A"), setting forth preliminary 

requirements that must be satisfied before reaching the merits of a claim made in these proceedings. 

A. Exlumstion 

Under the AEDP A, a federal court may not grant habeas relief on any claim that the state 

prisoner has not exhausted in the state corrective process available to protect his rights. See 28 

U.S.C. § 2254(b )(I )(A); Harrington v. Richter, 131 S. Ct. 770, 787(2011 ). The federal court may, 

however, deny relief on the merits notwithstanding any failure to exhaust. See 28 U.S.C. § 

2254(b)(2); lvfiller v. Dretke, 431 F.3d 241, 245 (5th Cir. 2005). 

B. State-Court Procedural Determi11atio11s 

If the state court denies the claim on state procedural grounds, a federal court will not reach 

the merits of those claims if it determines that the state law grounds are independent of the federal 

claim and adequate to bar federal review. See Sawyer v. Whitley, 505 U.S. 333, 338 (1992). If, 

however, the state procedural determination is based on state grounds that were inadequate to bar 

federal habeas review, or if the habeas petitioner shows that an exception to the bar applies, the 

federal court must resolve the claim without the deference AEDPA otherwise requires. See Miller 

v. Johnson, 200 F.3d 274, 281 n.4 (5th Cir.2000) ("Review is de nova when there has been no clear 

adjudication on the merits.") (citing Nobles v. Johnson, 127 F.3d 409, 416 (5th Cir. 1997)); 

1'1ercadel v. Cain, 179 F.3d 271, 275 (5th Cir. 1999) ("the AEDPA deference scheme outlined in 28 
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U.S.C. § 2254(d) does not apply" to claims not adjudicated on the merits by the state court); 

Wood/ox v. Cain, 609 F.3d 774, 794 (5th Cir. 2010) (the AEDPA deferential standard would not 

apply to a procedural decision of the state court). 

C. State-Court Merits Determi11atio11s 

If the state court denies the claim on the merits, a federal court may not grant relief unless 

it first determines that the state court unreasonably adjudicated the claim, as defined in § 2254( d): 

An application for a writ of habeas corpus on behalf of a person in custody pursuant 
to the judgment of a State court shall not be granted with respect to any claim that 
was adjudicated on the merits in State court proceedings unless the adjudication of 
the claim--

(I) resulted in a decision that was contrary to, or involved an 
unreasonable application of, clearly established Federal law, as 
determined by the Supreme Court of the United States; or 

(2) resulted in a decision that was based on an unreasonable 
determination of the facts in light of the evidence presented in the 
State court proceeding. 

Id In the context of§ 2254(d) analysis, "adjudicated on the merits" is a term of art referring to a 

state court's disposition of a case on substantive rather than procedural grounds. Green v. Johnson, 

116 F Jd 1115, 1121 (5th Cir. 1997). This provision does not authorize habeas relief, but restricts 

this Court's power to grant relief to state prisoners by barring the relitigation of claims in federal 

court that were not unreasonably denied by the state courts. The AEDPA limits, rather than expands, 

the availability of habeas relief. See Fiyv. Pliler, 551 U.S. 112, 119 (2007); Williams v. Taylor, 529 

U.S. 362, 412 (2000). "By its terms§ 2254(d) bars relitigation of any claim 'adjudicated on the 

merits' in state court, subject only to the exceptions in §§ 2254( d)(l) and ( d)(2)." Richter, 131 S. 

Ct. at 784. "This is a 'difficult to meet,' and 'highly deferential standard for evaluating state-court 
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rulings, which demands that state-court rulings be given the benefit of the doubt."' Cullen v. 

Pinholster, 131 S. Ct. 1388, 1398 (2011) (internal citations omitted) (quoting Richter, 131 S. Ct. at 

786, and Woodford v. Visciotti, 537 U.S. 19, 24 (2002) (per curiam)). 

Under the "contrary to" clause, a federal court is not prohibited from granting federal habeas 

relief if the state court either anives at a conclusion contrary to that reached by the United States 

Supreme Court on a question oflaw or decides a case differently from the United States Supreme 

Court on a set of materially indistinguishable facts. See Williams v. Taylor, 529 U.S. at 412-13; 

Chambers v. Johnson, 218 F.3d 360, 363 (5th Cir. 2000). Under the "unreasonable application" 

clause, a federal habeas com1 may grant the writ if the state court identifies the conect governing 

legal principle from the Supreme Court's decisions but unreasonably applies that principle to the 

facts of the prisoner's case. Williams, 529 U.S. at 413. The Supreme Comt has repeatedly 

reaffirmed the high and difficult standard that must be met. 

"' [C]learly established Federal law"' for purposes of§ 2254( d)(l) includes only"'the 
holdings, as opposed to the dicta, of this Comt's decisions.'" And an "unreasonable 
application of' those holdings must be "'objectively unreasonable,"' not merely 
wrong; even "clear error" will not suffice. Rather, "[a]s a condition for obtaining 
habeas corpus from a federal com1, a state prisoner must show that the state court's 
ruling on the claim being presented in federal court was so lacking in justification 
that there was an error well understood and comprehended in existing law beyond 
any possibility for fairminded disagreement." 

While v. Woodall, 134 S. Ct. 1697, 1702 (Apr. 23, 2014) (citations omitted). 

Federal habeas relief is not available on a claim adjudicated on the merits by the state court, 

unless the record before the state court satisfies § 2254( d). "[E]vidence introduced in federal court 

has no bearing on§ 2254(d)(I) review. If a claim has been adjudicated on the merits bya state court, 

a federal habeas petitioner must overcome the limitation of§ 2254( d)(l) on the record that was 
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before that state court." Pinholster, 131 S. Ct. at 1400. The evidence required under§ 2254(d)(2) 

must show that the state-court adjudication "resulted in a decision that was based on an unreasonable 

determination of the facts in light of the evidence presented in the State comt proceeding." 

IV 

A. Record Claims 

In the first four grounds for relief in his Amended Petition for federal habeas corpus relief, 

Garcia presents claims based on the record before the state court. Three of these claims attack the 

trial court's instructions to the jmy in the punishment phase of his trial. In his first ground for relief, 

Garcia complains that the mitigation special issue failed to place the burden of proof on the state. 

(Am. Pet. at 24-28.) In his second ground for relief, Garcia complains that the terms used in the 

special issues are unconstitutionally vague. (Am. Pet. at 28-33.) In his third ground for relief, 

Garcia complains that the requirement that ten jurors agree in order to answer the mitigation special 

issue "no" violates due process. (Am. Pet. at 33-37.) In his fourth ground for relief, Garcia contends 

that the failure of the CCA to engage in a proportionality review violated due process. (Am. Pet. at 

38-40.) The Magistrate Judge found, and Garcia concedes, that these claims are foreclosed by Fifth 

Circuit precedent. (Rec. at 7-8; Obj. at 13-14.) The Court agrees and ACCEPTS the 

Recommendation as to these claims. Garcia's first four grounds for relief are DENIED for lack of 

merit. 

B. Ineffective Assistance of Co11stit11tio11ally Guaranteed Counsel 

In his fifth and sixth grounds for relief, Garcia complains that he was deprived of the 

constitutionally guaranteed effective assistance of counsel at his trial and in his direct appeal. The 

Recommendation correctly set fo1th the two-prong standard under Strickland v. Washington, 466 
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U.S. 668 (1984), for analysis ofa claim of ineffective assistance of counsel. (Rec. at 14-15.) The 

Magistrate Judge found that one of these claims had been denied on the merits by the state comi, and 

recommended that this claim be denied. (Rec. at 14-18.) The Magistrate Judge also found that the 

remaining claims in this group were procedurally barred and, because the procedural bar was not 

clearly asserted, followed the procedure for raising the procedural bar sua sponte. (Rec. at 12-14.) 

I. Complaints Against Trial Counsel 

Garcia's fifth ground for relief asserts that his trial counsel provided ineffective assistance. 

After the Recommendation was made, the Supreme Court created an equitable exception to 

procedural bar in Jvfartinez v. Ryan, 132 S. Ct. 1309 (2012), for substantial claims of ineffective 

assistance of trial counsel that were not presented to the state court due to the ineffective assistance 

of state habeas counsel. In Trevino v. Thaler, 133 S. Ct. 1911 (2013), the Supreme Court applied 

this new exception to Texas cases. Following these opinions, the Court scheduled an evidentiaiy 

hearing (the "Martinez hearing") to afford Garcia an opportunity to prove that any of his claims that 

trial counsel was ineffective would come within the new exception to bar. 

At the hearing, it was established that Garcia was represented at trial by three qualified 

attorneys, two of whom had extensive experience in capital and death penalty litigation, and who 

were assisted by a highly qualified investigator.2 Garcia was represented in his state habeas 

proceedings by an attorney with ample experience in prior death penalty cases, and who filed on 

Garcia's behalf a 125-page application for habeas relief with 46 claims for relief, including claims 

'Garcia concurred in the fourth through seventh, and almost all of the ninth, of Respondent's 
proposed findings of fact that confirmed these details. (R's FoF at 8; P's FoF at 3.) 
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of ineffective assistance of trial counsel.3 Based on the record before this Court and evidence 

presented at the hearing, the Court finds that none of Garcia's claims come within the exception to 

procedural bar created in lvlartinez. 

a. Failure to Object to Excus<t! o/Venireperson 

Garcia complains that trial counsel were ineffective for failing to object to the prosecutor's 

challenge of potential juror David Chmurzynski for cause. (Am. Pet. at 43-52.) The Magistrate 

Judge found that this claim had been dismissed by the state court on the independent and adequate 

state procedural ground of abuse-of-the-writ under Article 11.071 § 5 of the Texas Code of Criminal 

Procedure. (Rec. at I 0-14.) In the alternative, the Magistrate Judge found that Garcia had not shown 

that counsels' performance was deficient or that an objection would have prevailed. (Rec. at 18-21.) 

This Court granted the Respondent's motion to exclude this claim from the Martinez hearing in light 

of the record indicating that this venireperson expressed difficulties that would prevent or 

substantially impair his performance as a juror, and the absence of any specific factual allegations 

that a biased juror actually served on this jury, that an objection would have prevailed, or that an 

objection would have preserved a potentially meritorious claim for appeal. (Order Limiting Hearing, 

doc. 74, at 4-5.) Because the allegations of this claim could not support relief, it has no merit and 

is not "substantial" under Martinez. 132 S. Ct. at 1318. Because the claim lacks merit, state habeas 

counsel could not have been ineffective for failing to raise it. See Garza v. Stephens, 738 F.3d 669, 

676 (5th Cir. 2013) (agreeing with the district court that "habeas counsel was not ineffective in 

failing to raise [a] claim at the first state proceeding" because "there was no merit to [the 

3Garcia concurred in the eighth through twelfth of Respondent's proposed findings of fact that 
confirmed these details, except for changing the word "trials" to "cases." (R's FoF at 8-9; P's FoF at 3-4.) 
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petitioner's] claim"); Beatty v. Stephens, 759 F.3d 455, 466 (5th Cir. 2014). Therefore, neither of 

the elements of Jvfartinez could be satisfied, and the Recommendation to dismiss it is accepted, as 

modified by this Order. This claim is DISMISSED as procedurally barred and, in the alternative, 

is DENIED for lack of merit. 

b. Failure to Object to Clumge in Jury Selection Procedures 

Garcia complains that trial counsel was ineffective for failing to object to a change in the jmy 

selection procedures that favored only the prosecution. (Am. Pet at 52-61.) The Magistrate Judge 

found that this claim had been dismissed by the state comt on the independent and adequate state 

procedural ground of abuse-of-the-writ under Article 11.071 §5 of the Texas Code of Criminal 

Procedure. (Rec. at 10-14.) In the alternative, the Magistrate Judge found that trial counsel agreed 

to this change and that Garcia had not overcome the presumption ofreasonable trial strategy. (Rec. 

at 21-22.) This Court granted the Respondent's motion to exclude this claim from the Martinez 

hearing because it did not allege prejudice in that a biased venire member served on the jmy but, as 

with the prior claim, makes conclus01y assertions that are incapable of constituting prejudice under 

Strickland. (Order Limiting Hearing at 5-6.) Because the allegations of this claim could not support 

relief, it is not substantial under lvfartinez, 132 S. Ct. at 1318, and state habeas counsel could not 

have been ineffective for failing to raise it. See Garza, 738 F.3d at 676. Therefore, neither of the 

elements of Martinez could be satisfied, and the Recommendation to dismiss it is accepted, as 

modified by this Order and the Order Limiting Hearing. This claim is DISMISSED as procedurally 

barred and, in the alternative, is DENIED for lack of merit. 

c. Failure to Object to Prosecutor's Misstatement of Law 
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Garcia complains that trial counsel was ineffective for failing to object to the prosecutor's 

closing argument in the guilt/innocence stage that the jurors did not need to agree on the indicted 

the01y of capital murder in order to find Garcia guilty.4 (Am. Pet. at 61-66.) The Magistrate Judge 

found that this claim had been dismissed by the state court on the independent and adequate state 

procedural ground of abuse-of-the-writ under Atticle 11.07 l §5 of the Texas Code of Criminal 

Procedure. (Rec. at 10-14.) In the alternative, the Magistrate Judge found that this decision not to 

object to closing argument was a matter of trial strategy that was not shown to be deficient. (Rec. 

at 22.) The Comt granted Garcia the oppottunity at the }vfartinez hearing to prove this claim, but he 

did not show that the prosecutor's argument misstated the law and that an objection would have 

prevailed. 

State habeas counsel did not assert an ineffective-assistance-of-trial-counsel claim, but raised 

similar complaints against the lack of unanimity required by the jmy charge (1 SHR 63-78; Tr. at 

125-26), which were denied by the state court as procedurally barred and, alternatively, as lacking 

merit. (2 SHR 391-410.) The state court determined that Garcia'sjmy charge did not permit a non-

unanimous verdict, but that Garcia was charged and convicted of committing only one crime under 

state law-the capital murder of Aubrey Hawkins-even though different theories were provided for 

the jury regarding how that crime was committed. (2 SHR 392-97 .) The state comt noted that, 

under its precedent, "when an indictment charges different theories under which a defendant 

committed a single capital murder, the jmy need not agree on which theory has been proven." (2 

SHR 395 (citing Kitchens v. State, 823 S.W.2d 256, 258 (Tex. Crim. App. 1991).) This precedent 

4Garcia concurred in the nineteenth through twenty-first of Respondent's proposed findings of fact 
that confirmed the pertinent jury instructions and prosecutor's argument. (R's FoF at l O; P's FoF at 4.) 
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followed Schad v. Arizona, 501 U.S. 624, 630-31 (1991), in which the Supreme Court upheld a 

conviction based on a general verdict that did not require the jury to agree on whether the defendant 

had committed premeditated murder or felony murder because Arizona characterized first-degree 

murder "as a single crime as to which a verdict need not be limited to any one statutmy alternative." 

In the same way, Texas jury instructions charging alternate means of committing capital 

murder in the same application paragraph merely set forth differing methods of committing the same 

offense. "It is appropriate where the alternate theories of committing the same offense are submitted 

to the jury in the disjunctive for the jmy to return a general verdict if the evidence is sufficient to 

support a finding under any of the theories submitted." Kitchens, 823 S.W.2d at 258. 

Respondent argues that this matter of state law has been determined adversely to Garcia and 

is binding on the federal court. (Tr. at 163; R's FoF at 29.) This Court agrees. Federal courts in 

habeas proceedings do not sit in review of a state court's determination of its own laws. See 

Bradshaw v. Richey, 546 U.S. 74, 76 (2005) ("We have repeatedly held that a state court's 

interpretation of state law, including one announced on direct appeal of the challenged conviction, 

binds a federal comi sitting in habeas corpus."). Further, a counsel's failure to object to a matter of 

state law that has been determined adversely to the petitioner by the state court cannot suppmi an 

ineffective assistance of counsel claim in federal court. See Paredes v. Quarterman, 574 F.3d 281, 

291 (5th Cir. 2009). 

In his petition, Garcia argued that the opinion in United States v. Holley, 942 F.2d 916 (5th 

Cir. 1991), supports his position. (Am. Pet. at 64 n.177.) Holley is distinguishable in that it 

addressed whether a federal jury instruction required unanimity and was not addressing whether a 
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state may permissibly determine that its law provides multiple ways of committing a single offense. 

Even so, Garcia has not made the showing that would be necessmy to prevail under Holley. 

Holley was charged with multiple false statements and, to secure a conviction on the various 

themes, the government was required to prove different facts to show the knowing falsity of each 

statement. The United States Court of Appeals for the Fifth Circuit noted the rule in support of a 

general verdict when numerous factual bases for criminal liability are alleged, but held that this rule 

failed where "there exists a genuine risk that the jury is confused or that a conviction may occur as 

the result of different jurors concluding that a defendant committed different acts." Id. at 926. The 

Court of Appeals later observed, in an unpublished opinion, that a "unanimity-of-theory instruction 

is a constitutional right only when 'evidence to the contrary' undermines the expectation that a 

general unanimity instruction suffices," and that a "habeas petitioner claiming ineffective assistance 

of counsel, therefore, must allege more than a duplicitous indictment. He must identify facts and 

circumstances that raise 'a genuine risk' of juror confusion." United States v. Tucker, 434 F. App'x 

355, 360 (5th Cir. 2011). Garcia has not attempted to do so, despite the opportunities afforded in 

these proceedings. 

At the evidentimy hearing, trial and state habeas counsel testified that the prosecutor's 

closing argument was entirely consistent with state law.' (Tr. at 22-23, 32-33, 69-70, 124- 28.) 

Garcia's examination did not attempt to impeach that position, or suggest any risk of juror confusion, 

but focused on whether counsel should have made objections that the law does not yet require, in 

order to promote a change in the law on appeal. (Tr. at 24-25, 33-35.) During the evidentimy 

'Garcia concurred in the twenty-second of Respondent's proposed findings that "Garcia's trial 
counsel testified that they did not object to the prosecutor's closing argument because it was a correct 
statement of the law." (R's FoF at 10; P's FoF at 4.) 
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hearing, the Court specifically asked Garcia's counsel how the failure to object to the prosecutor's 

argument could be ineffective assistance under Strickland if it was not in conflict with state law, and 

counsel responded, "I would just reurge what we've briefed on the issue. I don't have anything to 

add to it." (Tr. at 151.) Even if Holley were to apply to this matter of state law, Garcia has not 

shown a genuine risk of juror confusion on the issue that mandates constitutional remediation. 

Garcia has not shown that the law at the time actually required or even supported the 

objection, but argues that an assiduous attorney would have attempted to change the law through an 

objection. Garcia has not shown that his ineffective assistance claim is substantial under Martinez. 

"Failure to raise meritless objections is not ineffective lawyering; it is the ve1y opposite." Clark v. 

Collins, 19 F.3d 959, 966 (5th Cir. 1994). Further, state habeas counsel would not have been 

ineffective for failing to raise a meritless claim in the state habeas proceedings. See Garza, 738 F.3d 

at 676. Neither of the elements of Martinez are satisfied and the Recommendation is thus accepted, 

as modified by this Order. This claim is DISMISSED as procedurally barred and, in the alternative, 

is DENIED for lack of merit. 

d. Failure to Object to Prosecutor's Misstatement of Evidence 

In his petition, Garcia complained that trial counsel was ineffective for failing to object to 

the prosecutor's statement that Garcia had threatened to kill, contending it was a mischaracterization 

of the testimony. (Am. Pet at 66-68.) The Magistrate Judge found that this claim had been 

dismissed by the state court on the independent and adequate state procedural ground of abuse-of­

the-writ under Article 11.071 §5 of the Texas Code of Criminal Procedure. (Rec. at 10-14.) In the 

alternative, the Magistrate Judge found that the decision to not object to closing argument was a 

matter of trial strategy that was not shown to be deficient. (Rec. at 22.) 
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At the Martinez hearing, Garcia withdrew this claim. Counsel explained that, in reviewing 

the claim in preparation for the hearing, they determined that the prosecutor's argument "was not a 

misstatement of the testimony." (Tr. at 3-4.) Because it is withdrawn, the Court will dismiss the 

claim; in the alternative, the Recommendation is accepted, as modified by this Order. This claim 

is DISMISSED as withdrawn, and alternatively as procedurally barred, or DENIED for lack of 

merit. 

e. Failure to Request an Anti-Parties Charge 

Garcia complains that trial counsel was ineffective for failing to object to the lack of an anti-

parties instruction to the jury in the punishment stage of his trial. (Am. Pet. at 68-71.) He argues 

that he would have been entitled to such an instruction if he had requested it, that the jmy consider 

only his individual moral culpability in determining punishment, because he had been found guilty 

under instructions that allowed for criminal liability as a party. (Am. Pet. at 68-69.) The Magistrate 

Judge found that this claim had been denied by the state court on the independent and adequate state 

procedural ground of abuse-of-the-writ under Article 11.071 §5 of the Texas Code of Criminal 

Procedure. (Rec. at 10-14.) In the alternative, the Magistrate Judge considered the language of 

Special Issue No. 2,6 and noted Circuit precedent that the Texas special issues focused the jury on 

'Garcia concurred in the twenty-third of Respondent's proposed finding that "Garcia's jury received 
the following charge at the punishment phase of trial: 

Special Issue No. 2 
Do you find from the evidence beyond a reasonable doubt that the defendant, JOSEPH C. 
GARCIA, actually caused the death of the deceased, Aubrey Hawkins, or did not actually 
cause the death of the deceased but intended to kill the deceased or anticipated that a human 
life would be taken? 

(R's FoF at 11; P's FoF at 5.) 
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the individual conduct of the defendant and that this structure made a separate anti-parties charge 

unnecessary. (Rec. at 22-23 (citing Westley v. Johnson, 83 F.3d 714, 723 (5th Cir. 1996)).) 

The Court granted Garcia the opportunity at the Jvfartinez hearing to prove this claim, but no 

factual or legal basis was presented at the hearing for requiring that the jury instructions include a 

separate anti-parties charge in addition to the special issues that were given. Trial and state habeas 

counsel testified that the existing law did not require any such separate instruction.7 (Tr. 45-4 7, 70-

71, 130-31, 141.) Garcia's examination of counsel did not attempt to impeach this position, but 

focused on the need to make an objection to promote a change in existing law. (Tr. at 47-48, 75-76, 

142-4 3.) During the evidentiaiy hearing, Garcia's counsel was specifically asked whether there was 

anything to suggest than an objection to the lack of a separate anti-patties instruction would have 

been proper, but no other support was provided. (Tr. at 151-52.) Garcia's counsel acknowledged 

Special Issue No. 2, and stated that Garcia's issue is "why would they not preserve something via 

an objection in the hopes of ... trying to change the case law on that." (Tr. at 152.) 

It does not appear to be disputed that the law as it existed did not require or support the 

objection. The failure to make a meritless objection is not ineffective assistance of counsel. See 

Clark, 19 F.3d at 966. Because the allegations of this claim could not support relief, it is not 

substantial under Martinez, 132 S. Ct. at 1318, and state habeas counsel could not have been 

ineffective for failing to raise a meritless claim. See Garza, 738 F.3d at 676. Therefore, neither of 

the elements of Martinez could be satisfied and the Recommendation is accepted, as modified by this 

'Garcia concurred in the twenty-fifth ofRespondent's proposed findings, that "Trial counsel testified 
that they did not request any fu1ther 'anti-parties' charge because Garcia was not entitled to any further 
charge." (R's FoF at 11; P's FoF at 5.) 
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Order. This claim is DISMISSED as procedurally barred and, in the alternative, is DENIED for 

lack of merit. 

f. Failure to Object to Party Co11spiracy and 111/erred I11te11t I11str11ctions 

Garcia complains that trial counsel was ineffective for failing to object to improper party 

conspiracy and inferred intent instructions at the guilt/innocence phase. (Am. Pet. at 71-77.) As the 

Magistrate Judge found, this claim had been denied by the state court on the merits.8 (Rec. at 17.) 

Therefore, to obtain federal habeas relief, Garcia must demonstrate that the state cou1t's decision on 

the ineffective assistance claim was contrary to, or an umeasonable application of, the standards set 

forth under Strickland. See Schaetzle v. Cockrell, 343 F.3d 440, 444 (5th Cir. 2003). This makes 

federal habeas review of a state court's denial of such a claim "doubly deferential." Pinholster, 131 

S. Ct. at 1403. 

Garcia's claim depends on a determination that the jmy instruction was legally improper and 

subject to objection. As noted by the Magistrate Judge (Rec. at 17) and set out above, see supra 

Section IV, B, I, c, this jmy charge was found to be proper by the state court. Garcia has not 

otherwise shown that this determination violated a federal constitutional requirement. And the fact 

that this matter of state law has been determined adversely to Garcia means it cannot suppot1 an 

ineffective-assistance-of-counsel claim in federal court. See Paredes, 574 F.3d 921. The state 

court's decision was not an unreasonable application of federal law as determined by the Supreme 

Court. See 28 U.S.C. § 2254(d)(I). The Recommendation to deny relief is thus accepted, and this 

claim is DENIED. 

'Garcia concurred in the twenty-eighth and twenty-ninth of Respondent's proposed findings that set 
fo1th the state court's rejection of the merits of this claim. (R's FoF at 12; P's FoF at 6.) 
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g. Failure to Investigate and Present Mitigating Evidence 

In his final complaint against trial counsel, Garcia complains that counsel were ineffective 

for failing to investigate and present certain mitigating evidence at the punishment stage of his trial. 

(Am. Pet. at 77-83.) The Magistrate Judge found that this claim had been denied by the state court 

on the independent and adequate state procedural ground of abuse-of-the-writ under Article 11.071 

§5 of the Texas Code of Criminal Procedure. (Rec. at 10-14.) In the altemative, the Magistrate 

Judge noted that Garcia frames the claim as a failure to obtain a mitigation specialist, but that the 

record before this Court shows that trial counsel obtained the services of experts with qualifications 

that favorably compare with the qualifications of the mitigation expert now presented. (Rec. at 23, 

25.) The Magistrate Judge also found that Garcia has not shown that any of the information 

uncovered by his current mitigation investigator was unknown to trial counsel at the time of trial or 

that the expert assistance trial counsel received was deficient, particularly in light of the record 

indicating that the critical information referenced in the petition was extensively placed before the 

jury at trial. (Rec. at 25-26.) 

The Magistrate Judge acknowledged, however, that Garcia had not been afforded the 

opportunity to discover what was known to trial counsel to prove the claim. (Rec. at 25-26.) 

Following Jvfartinez, this Court granted a hearing to allow Garcia the opportunity to prove that this 

claim is substantial and that state habeas counsel was ineffective for not presenting it to the state 

court. At the hearing, the mitigating evidence that was identified as not having been presented at 
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trial was that during the second time that Garcia was in New York, after his mother had abandoned 

him there, he had been sexually abused. 9 

It is undisputed that Garcia did not reveal any information concerning the sexual abuse to 

trial counsel or to either of the mental health experts that had been appointed to aid the defense by 

examining Garcia and offering expett testimony at his trial. (Tr. at 148-49.) It is also undisputed 

that the only ones that would have known of the abuse were Garcia and the perpetrator, and that the 

trial court would not have allowed Garcia's mental health experts to testify regarding such events 

unless they were corroborated. (Tr. at 153-57.) Even in the seven years since federal habeas counsel 

was appointed during which time they apparently received this information from Garcia, and with 

the opportunity to present it at the Jvfarlinez hearing, no corroboration has been presented to this 

Court or shown to have been available to trial counsel. Therefore, even if Garcia had disclosed the 

asserted sexual abuse to his mental health experts, they would not have been permitted to testify 

regarding such an uncorroborated event. In light of Garcia's decision to not testify at his trial, he has 

not shown how this evidence could have been presented to thejmy at his trial even if it occurred and 

had been disclosed to his counsel and experts. 

9 At the Martinez hearing, Garcia's counsel examined the trial counsel responsible for the mitigation 
case about the "one thing" that the federal habeas investigator found not to be in the evidence presented to 
the jury "and that concerned Mr. Garcia being sexually abused while he was in New York City." (Tr. at 39.) 
Garcia previously alleged that he had also witnessed violent acts including a murder during that time (Am. 
Pet. at 80) and included witnessing a murder in his proffer of testimony (Tr. at 149). No details have been 
provided about such murder, however, except that it occurred while he walked in a park. (Psychosocial 
History by Knox, at 10.) Garcia made no effort to examine trial counsel about the murder, and there is no 
indication that it had any impact on Garcia or that evidence of it would have enhanced the mitigation case 
presented at trial. In fact, neither of the parties' proposed findings of fact even mentioned it. Therefore, 
Garcia does not appear to rely upon evidence of this murder in his complaint against trial counsel's 
mitigation investigation and presentation. The Court's analysis focuses, instead, on the evidence that Garcia 
does appear to rely upon, that he was sexually abused during that same time period. 
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It is disputed, however, that the abuse actually occurred. Trial counsel Bradley Lollar 

testified that in the records of Child Protective Services, Garcia denied that he had suffered any 

sexual abuse. 10 (Tr. at 62.) Garcia's proffer of testimony included the statement that Garcia believed 

those CPS records were incorrect, but that even if they were not, he would have been 12 to 14 years 

old when he made the statement. (Tr. at 149.) Garcia provided no details concerning the alleged 

sexual assault except to identify the abuser as the younger brother of his mother's boyfriend Papa 

Calo, with whom he shared a room. (Psychosocial Histo1y by Knox at 10, 23; Tr. at 156.) 

The Comt finds that counsel reasonably investigated potential mitigating evidence and 

reasonably relied upon the information received, including Garcia's statements in the CPS records, 

in making decisions regarding the most fruitful places to focus the defense team's limited 

investigative resources. Therefore, Garcia has not shown how trial counsel's performance was 

deficient. Instead, as noted by the Magistrate Judge, much of Garcia's claim constitutes the type of 

second-guessing of investigative strategy that is precisely the inquhy this Court must avoid under 

Strickland. (Rec. at 26 (citing Granados v. Quarterman, 455 F.3d 529, 534 (5th Cir.2006)).) The 

Court also finds that, if such abuse occurred, Garcia has not shown how it would have been 

corroborated and come into evidence before the jmy. Further, no details regarding the alleged sexual 

abuse were presented to the Court, and there is no indication that the abuse was severe or would have 

added materially to the extensive mitigation case presented at trial. Therefore, Garcia has not shown 

how he could satisfy the prejudice prong of Strickland. 

'°Bradley Lollar testified that he was primarily responsible for the mitigation investigation and 
presentation at the punishment stage. (Tr. at 28, 35-36.) 

- 21 -

A. 53



Case 3:06-cv-02185-M   Document 103   Filed 05/28/15    Page 22 of 24   PageID 1376

Because the allegations of this claim could not support relief, it is not substantial under 

Martinez, 132 S. Ct. at 1318, and state habeas counsel could not have been ineffective for failing to 

raise it. See Garza, 738 F.3d at 676. Therefore, neither of the elements of A1artinez could be 

satisfied and the Recommendation is accepted, as modified by this Order. This claim 1s 

DISMISSED as procedurally barred and, in the alternative, is DENIED for lack of merit. 

2. Complaints Against Appellate Counsel 

In his sixth ground for relief, Garcia complains that appellate counsel provided ineffective 

assistance in six listed ways. (Am. Pet. at 83-115.) The Magistrate Judge found that these claims 

were denied by the state court on the independent and adequate state procedural ground of 

abuse-of-the-writ under Article 11.071 §5 of the Texas Code of Criminal Procedure. (Rec. at I 0-14.) 

The exception to procedural bar created in A1artinez is limited to claims of ineffective assistance of 

trial counsel and may not excuse a procedural bar of claims that appellate counsel was ineffective. 

See Reed v. Stephens, 739 F.3d 753, 778 n.16 (5th Cir. 2014); but see Ha Van Nguyen v. Cuny, 736 

F.3d 1287, 1296 (9th Cir. 2013) (holding that A1artinez extends to claims of ineffective assistance 

of appellate counsel). Therefore, none of these claims were included in the J\1artinez hearing, even 

though some of the same issues were presented. 

The Magistrate Judge correctly analyzed the merits of each of these claims, in the alternative. 

(Rec. at 26-31.) Regarding Garcia's claim that appellate counsel failed to raise points of error on 

appeal regarding the guilt phase jury instrnctions (Rec. at 29), the Recommendation is modified to 

add the discussion of the analysis above of Garcia's claims that trial counsel failed to object to the 

instrnctions at trial, see supra Section IV, B, I, c, and to an improper statement of the law by the 

prosecutor. See supra Section IV, B, I, f. Regarding the claim that appellate counsel failed to raise 
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as error the prosecutor's mischaracterization of evidence (Rec. at 29-30), the Recommendation is 

modified to note that the underlying complaint concerning trial counsel was withdrawn by Garcia 

at the lvfartinez hearing on the basis that the prosecutor's argument was not incorrect. (Tr. at 3-4.) 

The same failure to object, therefore, could not form the basis for a complaint against appellate 

counsel for failing to raise it. The findings and recommendations regarding the claims against 

appellate counsel are accepted as modified. Garcia's sixth ground for relief, including all of its 

claims, is DISMISSED as procedurally barred and, in the alternative, is DENIED for lack of merit. 

C. Ineffective Assistance of State Habeas Counsel 

In his seventh ground for relief, Garcia complains that state habeas counsel provided 

ineffective assistance. (Am. Pet. at 116-27.) The Magistrate Judge found that the ineffective 

assistance of state habeas counsel did not constitute an independent ground upon which federal 

habeas relief may be granted. (Rec. at 31-32.) The Magistrate Judge also found that it could not 

constitute cause to excuse a procedural default of other claims. (Rec. at 32.) To the extent that the 

equitable exception to procedural bar inlvfartinez and Trevino altered this rule, the Recommendation 

is modified by this Order to reflect those changes and to incorporate the discussions of the 

opportunity afforded Garcia at the Martinez hearing to prove his claims that trial counsel provided 

ineffective assistance. See supra Section IV, B, 1. The findings and recommendations regarding 

the claims against state habeas counsel are accepted, as modified by this Order. Garcia's seventh 

ground forreliefis DISMISSED as not cognizable as a separate claim in federal habeas proceedings, 

and his arguments in support of an exception to procedural bar are DENIED. 
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v 

The Objections (doc. 45) are OVERRULED, the Recommendation (doc. 42) is 

ACCEPTED AS MODIFIED in this Order, and the amended petition for a writ of habeas corpus 

(doc. 20) is DENIED. 

Considering the record in this case and pursuant to Federal Rule of Appellate Procedure 

22(b), Rule 1 l(a) of the Rules Governing§§ 2254 and 2255 proceedings, and 28 U.S.C. § 2253(c), 

the Court DENIES a certificate of appealability. The Court ADOPTS and INCORPORATES by 

reference the Magistrate Judge's Findings, Conclusions and Recommendation filed in this case, as 

MODIFIED in this Order, in support of its finding that the petitioner has failed to show(!) that 

reasonable jurists would find this Court's "assessment of the constitutional claims debatable or 

wrong," or (2) that reasonable jurists would find "it debatable whether the petition states a valid 

claim of the denial of a constitutional right" and "debatable whether [this Court] was correct in its 

procedural ruling." Slack v. McDaniel, 529 U.S. 473, 484 (2000). 

In the event he files a notice of appeal, Garcia will be allowed to proceed informa pauperis. 

SO ORDERED. 

Date: May .1:B".' 2015. 
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15-70039.3740

- ---- - . _ _,,..,._. ___ --· 

. I 

IN THE COURT OF CRIMINAL APPEALS 
OF TEXAS 

WR-64,582-01 

EX P ARTE JOSEPH C. GARCIA 

ON APPLICATION FOR WRIT OF HABEAS CORPUS 
IN CAUSE NO. WOl-00325-T(A) 

IN THE 283TH JUDICIAL DISTRICT COURT 
DALLAS COUNTY 

Per Curiam. Hervey, J., not participating. 

ORDER 

This is a post conviction application for writ of habeas corpus filed pursuant to the 

provisions of Article 11.071, TEX. CODE CRIM. PROC. 

In February 2003, applicant was convicted of the offense of capital murder. The 

jury answered the special issues submitted pursuant to Article 37.071, TEX. CODE CRIM. 

PROC., and the trial court, accordingly, set punishment at death. This Court affirmed 

applicant's conviction and sentence on direct appeal. Garcia v. State, No. AP-74,692 slip 

op. (Tex. Crim. App. Feb. 16, 2005)(not designated for publication). 
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15-70039.3741

- . ---- - ·-~-.- --

f. 

Garcia, WR-64,582-01 - 2 

Applicant }?resents forty-six allegations in his application in which he challenges 
. ' 

the validity ofhis-conviction and resulting sentence. The trialjudge entered findings of 

fact and conclusions of law and recommended relief be denied. 

This Court has reviewed the record with respect to the allegations made by 

applicant. We adopt the trial judge's findings and conclusions. Based upon the trial 

court's findings and conclusions and our own review, the relief sought is denied. 

IT IS SO ORDERED THIS THE 15th DAY OF NOVEMBER, 2006. 

Do Not Publish 

A True Copy 
Attest: 
Louise Pearson, Cieri< 
Court of Criminal Appeals of Texas 

By: ----oe-puty ___ _ 
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IN THE COURT OF CRIMINAL APP,EALS 
OF TEXAS 

NO. AP-74,692 

JOSEPH C. GARCIA, Appellant 

v. 

THE STATE OF TEXAS 

ON DIRECT APPEAL 
OF CAUSE NO. FOl-00325-T FROM THE 283RD JUDICIAL DISTRICT COURT 

DALLAS COUNTY 

MEYERS, J., delivered the opinion of the Court, in which Keller, P.J., and 
Price, Womack, Johnson, Keasler, Holcomb, and Cochran, JJ.joined. Hervey, J., 
did not participate. 

OPINION 

In February 2003, a jury convicted appellant of capital murder. TEX. PENAL CODE 

ANN.§ 19.03(a). Pursuant to the jury's answers to the special issues set forth in Texas 

Code of Criminal Procedure Article 3 7 .071, sections 2(b) and 2( e ), the trial judge 

sentenced appellant to death. Art. 3 7. 071, § 2(g). 1 Direct appeal to this Court is 

I Unless otherwise indicated all references to Articles refer to the Code of Criminal 
Procedure. 
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automatic. Art. 37.071, § 2(h). Appellant raises thirteen points of error. We affirm . . 
. I 

FACTS 

On December 13, 2000, seven inmates, including appellant, escaped from the 

Texas Department of Criminal Justice Connally Unit, taking with them a number of 

firearms stolen from the unit. On December 24th, the group committed a robbery at a 

sporting-goods store in Irving, killing Irving police officer Aubrey Hawkins as they fled. 

The escapees used the weapons they stole from the prison to commit the robbery and -

murder. The escapees then made their way to Colorado where they lived in an RV park 

until January 2001, when six were apprehended and one committed suicide. 

VOIRDIRE 

In points of error one through seven, appellant claims that the trial court erred in 

overruling his challenges for cause to seven veniremembers. In each point of error, 

appellant briefly sets out the subject matter of some of the questions he asked the 

prospective juror, and then generally paraphrases the answers he received. Thereafter, 

appellant's entire argument/discussion under each point reads as follows: 

Following the questioning of [the prospective juror], the appellant 
asserted a clear and specific challenge for cause. [The prospective juror] 
was challenged for [insert stated basis for challenge]. The appellant was 
entitled under law to a juror who [ repeat stated basis for challenge]. The 
Court erroneously denied the appellant's challenge for cause. Appellant's 
rights to an impartial jury under the Fifth, Sixth, and Fourteenth 
Amendments to the U.S .. Constitution were violated, as well as, his rights to 
a juror free of any bias or prejudice against any of the law applicable to the 
case upon which the defense is entitled to rely under Texas Code of 
Criminal Procedure, Article 35.16(c)(2). 
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Finally, appellant'Goncludes each point by stating that he preserved error on the point by 

using a peremptory challenge on the prospective juror, exhausting all of this challenges, 

asking for and being denied more, and identifying an objectionable juror. With the single 

exception of setting out what is required to preserve error on these points, appellant has 

not cited to any authority. However, we will, in the interest of justice, review the record 

and address the points on their merits. A review of the record shows that the points are 

otherwise preserved for review. See Feldman v. State, 71 S.W.3d 738, 743-45 (Tex. 

Crim. App. 2002); Greenv. State, 934·s.W.2d 92, 105 (Tex. Crim. App. 1996), cert. 

denied, 520 U.S. 1200 (1997). 

A defendant may properly challenge any prospective juror who has a bias or 

prejudice against him or against any phase of the law upon which he is entitled to rely. 

Art. 35.16(a)(9) and (c)(2). When reviewing a trial court's decision to grant or deny a 

challenge for cause, we look at the entire record to determine if there is sufficient 

evidence to support the trial court's ruling. Feldman, 71 S.W.3d at 743-45; Patrick v. 

State, 906 S.W.2d 481, 488 (Tex. Crim. App. 1995), cert. denied, 517 U.S. 1106 (1996). 

The test is whether the bias or prejudice would substantially impair the prospective juror's 

ability to carry out his oath and instructions in accordance with the law. Feldman, 71 

S.W.3d at 743-45. Before prospective jurors may be excused for cause on this basis, 

however, the law must be explained to them and they must be.asked whether they can 

follow that law regardless of their personal views. Id. Finally,.the proponent of a 
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challenge for cause has the burden of establishing that the challenge is proper. Id. at 747 . . 
. ' 

The proponent does not meet this burden until he or she has shown that the veniremember 

understood the requirements of the law and could not overcome his or her prejudice well 

enough to follow it. Id. When the record reflects that a venireperson vacillated or 

equivocated on his or her ability to follow the law, the reviewing court must defer to the 

trial court. Moore v. State, 999 S.W.2d 385, 400 (Tex. Crim. App. 1999), cert. denied, 

530 U.S. 1216 (2000); Brown v. State, 913 S.W.2d 577, 580 (Tex. Crim. App. 1996). 

In his first point of error, appellant complains that the trial court should have 

granted his challenge for cause to prospective juror Arna Helfenbein for two reasons. 

First, she was unable to consider the minimum punishment of five years for murder. 

Second, she opined that if any participant in a crime was armed, then she would always 

conclude that the State had met its burden to show that all participants should have 

anticipated that a life would be taken in the commission of the offense and answer the 

anti-parties issue "yes." See Art. 37.071 § 2(b)(2). 

When discussing lesser-included offenses, the prosecutor explained to Helfenbein 

that lesser offenses carry different punishment ranges than capital murder, and a 

defendant may be sentenced to as little as five years if convicted of one of these lesser-

included offenses. When asked whether she could keep her mind open to the full range of 

punishment, Helfenbein responded that she could. Appellant subsequently asked· 

Helfenbein whether, if the jury found him guilty only of murder, she could sentence him 
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to five years in the penitentiary. Helfenbein responded, "I doubt it." No further questions . 
. I 

were asked on the topic. Given this record, appellant has failed to carry his burden to 

show that Helfenbein' s views would substantially impair the prospective juror's ability to 

carry out her oath and instructions in accordance with the law. 

With regard to the law of parties, the record shows that the prosecutor generally 

explained the law of parties to Helfenbein. When asked whether a party to a crime should 

be held accountable for that crime, Helfenbein responded that it would depend on the 

evidence, case by case. When discussing the anti-parties issue that is presented in the 

punishment phase, the prosecutor told Helfenbein that the question always started out 

with a "no" answer, but explained nothing further. In response to appellant's questions, 

Helfenbein stated that, if more than one person was involved in a crime, and one of those 

persons were armed, then she felt that the other people involved would anticipate that a 

human life would be taken in the commission of the offense. Appellant then asked, "So if 

the State were able to prove that one or more of the participants in a conspiracy or a joint 

enterprise were armed, [the anti-parties issue] would be answered yes in your mind?" 

Helfenbein answered the question with a simple, "Yes." 

The record does not indicate that any distinction was made between the law of 

party liability in the guilt phase of trial and the law governing the anti-parties issue at 

punishment. In some cases; a jury's finding of guilt will be the functional equivalent of 

an affirmative answer to the anti-parties special issue; however, that is not always so. 
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Valle v. State, 109 S.W.3d 500, 503-04 (Tex. Crim. App. 2003). A defendant may be . 
. I 

found guilty of capital murder under a parties theory without meeting the requirements for 

an affirmative answer to the anti-parties punishment issue. Id. Without more, appellant 

has not met his burden to show that Helfenbein understood the requirements of the law 

but could not overcome her prejudice well enough to follow it. Nor has appellant shown 

that Helfenbein's views would have substantially impaired her ability to carry out her oath 

and instructions in accordance with the law. 

The trial court did not abuse its discretion in denying appellant's challenge for 

cause to Helfenbein. Appellant's first point of error is overruled. 

In his second point of error, appellant complains that the trial court should have 

granted his challenge for cause to prospective juror Thomas Tucker because Tucker 

believed that a person who had committed one murder would always be a continuing 

threat to society, thereby relieving the State of its burden to prove the future-

dangerousness issue beyond a reasonable doubt. During a discussion with the prosecutor 

on the future-dangerousness issue, Tucker commented that ifhe believed that the 

defendant was guilty of the.crime with which he was charged, he might be "predisposed" 

to believe that the person would be willing to commit another violent act. However, after 

the prosecutor further explained the law, Tucker stated that, .although he might find it 

difficult, he believed that he could follow the law. During questioning by appellant, 

Tucker confirmed that he would not automatically answer the future-dangerousness 
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question ''yes" jus_t because he had found the defendant guilty . 

. ' 
Given the record, we hold that appellant has failed to show that Tucker's views 

would have substantially impaired his ability to carry out his oath and instructions in 

accordance with the law. The trial court did not abuse its discretion in denying 

appellant's challenge for cause to Tucker. Appellant's second point of error is overruled. 

In his third, fourth, fifth, sixth, and seventh points of error, appellant complains 

that the trial court should have granted his challenges for cause to prospective jurors 

Larry Carroll, Gregory Babineau, Lillian Lyles, Alan Lucien, and Robin Tucker. In each 

point, appellant states that the prospective juror gave conflicting answers concerning the 

complained-of issues, but also concedes that the prospective juror ultimately told the 

court that he or she could follow the law. 

By appellant's own admission, each of these prospective jurors was at best a 

vacillating veniremember. When the record reflects that a venireperson vacillated or 

equivocated on his or her ability to follow the law, the reviewing court must defer to the 

trial court. Moore, 999 S.W.2d at 400; Brown, 913 S.W.2d at 580. 

Given appellant's arguments and a review of the record, we hold that appellant has 

failed to meet his burden to show that any of the prospective jurors were challengeable 

for cause. The trial court did not abuse its discretion in denying appellant's challenges. 

Appellant's third through seventh points of erroT are overruled. 

EXTRANEOUS OFFENSE EVIDENCE 
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In his eighth point of error, appellant complains that the trial court erred in . 
. \ 

admitting evidence during the guilt phase concerning two extraneous offenses: (1) 

appellant's escaping from prison, and (2) the escapees' taking of numerous firearms 

during the escape. Appellant asserts that the admission of this evidence violated Texas 

Rules of Evidence 401, 402, 403, and 404(b ). He also asserts that the trial court should 

have granted his request for a limiting instruction once the evidence was admitted. 

While Rule of Evidence 404(b) states, "Evidence of other crimes, wrongs, or acts 

is not admissible to prove the character of a person in order to show action in conformity 

therewith," the rule goes on to say, "It may, however, be admissible for other purposes, 

such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or 

absence of mistake or accident ... " See also Montgomery v. State, 810 S.W.2d 372, 

388-89 (Tex. Crim. App. 1990) (opinion on rehearing). Evidence of another crime, 

wrong, or act also may be admissible as same-transaction contextual evidence where 

"several crimes are intermixed, or blended with one another, or connected so that they 

form an indivisible criminal transaction, and full proof by testimony, ... of any one of 

them cannot be given without showing the others." Wyatt v: State, 23 S.W.3d 18, 25 

(Tex. Crim. App. 2000); Rogers v. State, 853 S.W.2d 29, 33 (Tex. Crim. App. 1993). The 

jury is entitled to know all relevant surrounding facts and circumstances of the charged 

offense. Wyatt, 23 S.W.3d at 25. However, under Rule 404(b), same-transaction 

contextual evidence is admissible only when the offense would make little or no sense 
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without also bring;ing in the same-transaction evidence, and it is admissible "only to the 
. I 

extent that it is necessary to the jury's understanding of the offense." Id. 

Because the weapons used in the instant offense were identified as those taken 

from the prison, and because the taking of the weapons was intricately intertwined with 

the prison escape, the trial court concluded that evidence of the escape and the stolen 

weapons was admissible as contextual evidence. Furthermore, the court noted that the 

evidence of the extraneous events was limited to only that necessary to explain the 

connection of the weapons to the instant offense and appellant's connection to the 

weapons. The trial court did not abuse its discretion in admitting this evidence. 

With regard to appellant's claims that the admission of the evidence was more 

prejudicial than probative or that he was entitled to a limiting instruction regarding the 

evidence, he has wholly failed to present anything more than conclusory statements. He 

has inadequately briefed these complaints, and we will not address them. TEX. R. APP. P. 

38.l(h). Point of error eight is overruled. 

CONSTITUTIONALITY OF STATUTE 

In his final four points of error, appellant challenges the constitutionality of the 

Texas death-penalty scheme. In his ninth point, he asserts that the mitigation question of 

Article 37.071, section 2(e) is unconstitutional because the State is not required to prove 

the absence of sufficient mitigating circumstances beyond a reasonable doubt, as dictated 

by the United States Supreme Court's opinions in Apprendi v. New Jersey, 530 U.S. 466 
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(2000), and its pr~geny. In his tenth point, appellant asserts that Article 37.071, section 
. \ 

2(b)(l), was unconstitutionally applied in his case because the court refused to define the 

term "probability" and the phrase "criminal acts of violence." In his eleventh point of 

error, appellant challenges the "10/12" rule of Article 37.071. In his twelfth point, 

appellant asserts that the scheme is unconstitutional "because of the impossibility of 

simultaneously restricting the jury's discretion to impose the death penalty while also 

allowing the jury unlimited discretion to consider all evidence militating against 

imposition of the death penalty." This Court has previously considered and rejected all of 

. . 
these claims, and appellant has given us no reason to reconsider them here. Escamilla v. 

State, 143 S.W.3d 814, 828 (Tex. Crim. App. 2004). Appellant's ninth through twelfth 

points of error are overruled. 

Appellant asserts in his thirteenth point of error that the cumulative effect of the 

above-enumerated constitutional violations denied him due process of law. Because 

appellant has not shown any constitutional violations, there can be no cumulative effect. 

Id. at 829. Point of error thirteen is overruled. 

We affirm the judgment ofthe trial court. 

Delivered: February 16, 2005 
Do Not Publish 
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.,,..,-···. CAUSE NUMBER F01-00325-T 

THE ST ATE OF TEXAS IN THE 283RD JUDICIAL. 

V. DISTRICT COURT OF 

JOSEPH C. GARCIA DALLAS COUNTY, TEXAS 

JURY CHARGE 

The defendant, Joseph C. Garcia., stands charged l?Y indictment with the 

offense of capital murder, alleged to have been committed on or about December 

24, 2000, in Dallas County, Texas. The defendant has pleaded not guilty. 

Our law provides that I submltthe following charge to you in this case. 

This charge contains all the law necessary to enable you to reach a verdict. If 

any evidence was presented to raise an issue, the law on that issue must be 

provided. 

PENAL OFFENSES IN TEXAS 

Our law provides that a person commits murder when he intentionally or 

knowingly causes the death of an individual. 

Such offense is, however, capital murder when committed upon a peace . 

officer who is acting in the lawful discharge of an official duty and whom the 

person knows is a peace officer .. 

Garcia Jury Charge - Capital Murder 
Page·1 of 14 Foreman's Initial~ 28L A. 197
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The offense of capital murder is also committed if the person commits _) 

murder, as defined above, and the person intentionally commits the murder in the· 

course of committing or attempting_ to: commit robbery. Robbery is a felony 

offense. 

A person commits the offerise of aggravated robbery, if he commits the 

offense of robb~ry. as defined below~ and he (1) causes serious bodily injury to · · 

another or (2) uses or exhibits a deadly weapon. 

A person commits robbery if, in the course of committing theft, 

as that term is herein defined, and with intent to obtain and 

maintain control of property of another, he intentlonally or 

knowingly (a) causes bodily injury to another or (b) threatens 

or places another in fear of.imminent bodily injury or death. 

"In the course of committirig theft" means conduct that occurs 

in an attempt to commit, during the commission, or in 

immediate flight after the attempt or commission of theft. 

A person commits "theft" ifhe unlawfully appropriates personal 

property with the intent to deprive the owner of said property. 

Garcia Jury Charge - Capital Murder ·. 
Page2 of 14 Foreman's Initials~ 
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DEFINITIONS 

"Attempt" to commit an offense occurs if, with specific intentto. commit an 
: : 

offense, a person does an act amounting to more than mere preparation that 

tends, but fails, to effect the commission of the offense intended. 

"Appropriation" and "appropriate• mean to acquire or otherwise exercise 

control over property other than real property. Appropriation of property is_· 

unlawful if it is without the ownets effective consent. 

"Bodily injury" means physical pain, illness, or any impairment of physical 

condition. 

A "deadly weapon" is (a) a firearm or anything manifestly designed, made, 

or adapted for the purpose ofinflicting death or serious bodily injury, or (b) . 

anything that in the manner of its use or intended use is capable of causing death 
.· . 

or serious bodily injury. 

"Deprive" means to withhold prop\:?rty from the owner permanently or for so 

extended a period of time that a major portion of the value or enjoyment of the 

property is lost to the owner. 

"Effective consent" means assent in fact, whether express or apparent, 

and includes consent by a person legally authorized to act for the owner. 

Ccinsent is not effective if induced by deception, coercion, threats, force, or fraud. 

Garcia Jury Charge - Capital Murder: 
Page 3 of 14 

~dL 284 
Foreman's Initial~ -
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A "firearm" means any device ·designed, made or adapted to expel a projectile 

through a barrel by using the energy generated by an explosion or burning substance or 

any device readily convertible to that use .. 

. An "indictment" is the charging instrument and is no evidence of guilt. Therefore, 

you shall not consider the indictment in this case as any evidence of guilt, if any. 

"Individual"· means a humanbeing who has been born and is alive. 

"Owner" means a person who has title to the property, possession of the 

property, or a greater right to possession of the property th~n the person charged. 

A "peace officer" means a person elected, employed, or appointed as a police 

officer. 

"Possession" means actual care, custody, control, or management of property. 

· "Property" means tangible or · intangible personal property including anything 

se~ered from the land, or a document; including money that represents or embodies 

anything of value. 

"Serious bodily injury" means bodily injury that creates a substantial risk of death 

or that causes death, serious permanent disfigurement, or protracted loss or impairment 

of the function of any bodily member or organ. 

Gar~ia Jury Charge - Capital Murder 
Page4 of14 · Foreman's lnitialsc:;:C]tlt 
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DEFINITIONS OF CULPABLE MENTAL STATES 

A person acts intentionally, or with intent, with respect to the nature of his 
.· '· 

conduct or to a result of his conduct when it is his conscious objective or desire 

to engage in the conduct or cause the result. 

A person acts knowingly, or with knowledge, with respect to the nature of 

his conduct or to circumstances surrounding his conduct when he is aware of the 

nature of his conduct or that the circumstances exist. A person acts knowingiyt 

or with knowledge, with respect to.a re~ult of his conduct when he is aware that 

his conduct is reasonably certain to cause the result. 

Intent may be inferred from the surrounding facts and circumstances · 

including but not limited to acts dor:,e and words spoken. 

Garcia Jury Charge - Capital Murder 
Page 5 o~~4 Foreman's initials~ ·· 
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CRIMINAL RESPONSIBILITY FOR CONDUCT OF ANOTHER 

A person is criminally responsible as a party to an offense if the offense is 

committed by his own conduct, by. the conduct of another for which he is 

criminally responsible, or both. 

A person is criminally respon~ible for an offense committed by the conduct 

of another if, acting with intent to promote or assist the commission of the 

offense, he solicits, encourages, directs, aids, or attempts to aid the other person­

to .commit the offense. Mere presenc«3 alone will not constitute one a party to an. 

offense. 

"Conspiracy" means an agreement between two or more persons, with 

intent that a felony .be committed, that they, or one or more of them, engage in 

conduct that would constitute the offense. An agreement constituting a 

conspiracy may be inferred from acts of the parties. 

If, in the attempt to carry out a conspiracy to commit one felony, another 

felony is committed by one of the conspirators, then all conspirators are guilty of 

the felony actually committed, though having no intent to commit it, if the offense 

was committed in furtherance of.the unlawful purpose and was one that should 

have been anticipated as a result of the carrying out of the conspiracy. Murder 

and robbery are felony offenses; 

Garcia Jury Charge - Capital Murder 
Page 6 of 14 · Foreman's Initials~ 
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CONSTITUTIONAL RIGHTS 

. . 

All persons are presumed to be lnno.cent, and no person may be convicted of an 

offense unless each element of the offense is proved beyond a reasonable doubt. The 

fact that he has been arrested, co~fiiled, or indicted for or otherwise charged with the 

offense gives rise to no Inference of guilt at his trial. The law does not require a 

defendant to prove his innocence or produ?e any evidence at all. The presumption of 

innocence alone is sufficient to acquit the defendant, unless you are satisfied beyond a 
. ··, 

reasonable doubt of the defendant's guiltafter careful and impartial consideration of all 

the evidence in the case. 

. ' 
The prosecution has the burden of proving the defendant· guilty and it must do so 

by proving each and every element of the offense charged beyond a reasonable doubt. 

This burden rests upon the State througho1.1t the trial and never shifts to the defendant. 

If the State fails to meet its burden, you must acquit the defendant. 

It is not required that the prosecution prove guilt beyond all possible doubt; it is. 

required that the prosecution's proof excludes all "reasonable doubt" concerning the 

defendant's guilt. 

In the event you have a reasonable doubt as to the defendant's guilt after 

considering all the evidence before you, .and these instructions, you will acquit him and 

say byyour verdict "Not guilty." 

You are instructed that the defendant may testify in his own behalf if he chooses 

to do so, but if he elects not to do so, thatfact cannot be taken by you as a 
. . .· 

circumstance against him or prejudice him in any way. The defendant has elected not 

to testify in this phase of the trial, and yol! are instructed that you cannot and must not 

refer to or allude to that fact throughout your deliberations or take it into consideration 

for any purpose whatsoever. 

Garcia Jury Charge - Capital Murder 
Page'7 of 14 Foreman's Initials~ 288 A. 203
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APPLICATION OF THE LAW AND FACTS 

CAPITAL MURDER 

Now bearing in mind the foregoing instructions, 

(1) If you believe from the evidence beyond a reasonable doubt, that on or 

about December 24, 2000, in Dallas County, Texas, the defendant, Joseph C. 

Garcia, intentionally or knowingly caused the death of Aubrey Hawkins, an 

individual, by shooting Aubrey Hawkins with a firearm, a deadly weapon, and that. 

Aubrey Hawkins was a peace officer,. namely: a City of Irving police officer, acting- · 

in the lawful discharge of an official duty, and the defendant knew Aubrey 

Hawkins to be a peace officer, then you will find the defendant, Joseph C. 

Garcia, guilty of capital murder; 

. OR 
. . 

(2) If you believe from the evidence beyond a reasonable doubt, that on or 

about December 24, 2000, in Dallas County, Texas, George Rivas, Donald Keith 

Newbury, Michael Anthony Rodriguez; Randy Halprin, Patrick Murphy, or Larry 

Harper, hereinafter referred to as "the others,n or any combination of the others, 

knowing Aubrey Hawkins was a peace officer, did intentionally or knowingly 

cause the death of Aubrey Hawkins, ·a~ individual and a peace officer, namely a 

City of Irving police officer, acting in the lawful discharge of an official duty, by. 

shooting him with a firearm; a deadly 'weapon, and if you further find from the 

evidence beyond a reasonable doubt that the defendant, Joseph C. Garcia, 

acting as a party, as that term is here in before defined, did, with the intent to 

promote or assist the commission of the offense of murder, solicit, encourage, 

direct, aid, or attempt to aid the others, or any one· or combination of the others, 

in intentionally or knowingly causi~g the death of Aubrey Hawkins, then you will 

find the defendant, Joseph C. Garcia, guilty of capital murder; 

Garcia Jury Charge - Capital Murder · 
Page 8 of 14 .·. Foreman's Initials~ 
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OR 

(3) If you believe from the evidence beyond a reasonable doubt, that on or 

about December 24, 2000, in Dallas County, Texas, the defendant, Joseph C. 

Garcia, entered into a conspiracy .with one or more of the following persons: 

George Rivas, Donald Keith Newbury, Michael Anthony Rodriguez, Randy· 

Halprin, Patrick Murphy, or Larry Harper, hereinafter referred to as "the others," 

to commit the felony offense of robbery, and that in the attempt to carry out this 

conspiracy, if any, one or more. of the others, knowing Aubrey Hawkins was a 

peace officer, did intentionally or knowingly cause the death of Aubrey Hawkins, 

an individual and a peace officer, n~unely a City of Irving police officer, acting in 

the lawful discharge of an official duty, by shooting him wjth a firearm, a deadly 

weapon, and if you further find thafintentionally or knowingly causing the death 
. . 

of Aubrey Hawkins was committed in furtherance of the unlawful purpose to 

commit robbery and should have been anticipated as a result of carrying out the 

conspiracy to commit robbery, whether or not the defendant, Joseph C. Garcia, 

had the intent to cause the death of .Aubrey Hawkins, then you will find the 

defendant, Joseph C. Garcia, guilty of ~pital murder; 

· .. OR 

(4) If you believe from the. evidence beyond a reasonable doubt, that on or 

about December 24, 2000, in Dallas County, Texas, the defendant, Joseph C. 

Garcia, intentionally caused the dec1th of Aubrey Hawkins, an individual, by 

shooting Aubrey Hawkins with a firearm, a deadly weapon, while in the course of 

committing or attempting to commit the offense of robbery of Wesley Ferris, then · 

you will find the defendant, Joseph C. Garcia, guilty of capital murder; 

Garcia Jury Charge - Capital Murder 
Page 9 of 14 Foreman's Initials ~ ·· 290 A. 205
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. OR 

(5) If you believe from the evidenc_e: beyond a reasonable doubt, that on or about 

December 24, 2000, in Dallas County, Texas, George Rivas, Donald Keith Newbury, 

Michael Anthony Rodriguez, Randy Halprin, Patrick Murphy, or Larry Harper, 

hereinafter referred to as "the others,• or. any combination of the others, did intentionally 

cause the death of Aubrey Hawkins, an individual, by shooting him with a firearm, a 

deadly weapon, while in the course of comr;nitting or attempting to commit the offense of 

robbery of Wesley Ferris, and if you further find from the evidence beyond a reasonable 

doubt that the defendant, Joseph C. Garcia, acting as a party, as that term is here ifl 

before defined, did, with the intent to promote or assist the commission of the offense of 

murder, solicit, encourage, direct, aid, or attempt to aid the. others, or any one or 

combination of the others, in intentionally causing the death of Aubrey Hawkins, in the 

course of the commission or attempted commission of the offense of robbery of Wesley 

Ferris, then you will find the defendant, Joseph C. Garcia, guilty of capital murder; 

OR 

(6) If you believe from the evidence beyond a reasonable doubt, that on or about 

December 2{ 2000, in Dallas County, Texas, the defendant, Joseph C. Garcia, 

entered into a conspiracy with or:1e of more of the following persons: George Rivas, 

Donald Keith Newbury, Michael Anthony Rodriguez, Randy Halprin, Patrick Murphy, or 

Larry Harper, hereinafter referred to as "the others," to commit the felony offense of 

robbery of Wesley Ferris, and thafin the attempt to carry out this conspiracy, if any, one 

or more of the others did intentional_ly cause the death of Aubrey Hawkins by shooting 

Aubrey Hawkins with a firearm,· a deadly weapon, and if you further find that 

intentionally causing the death of Aubrey Hawkins was committed in furtherance of the 

unlawful purpose to commit the robbery of Wesley Ferris, and that intentionally causing 

the death of Aubrey Hawkins was an offense that should have been anticipated as a 

result of carrying out the conspiracy to commit robbery, whether or not the defendant . 

had the intent to cause the death of Aubrey Hawkins, then you will find the defendant, 

Joseph C. Garcia, guilty of capital murder. 

Garcia Jury Charge - Capital Murder. 
Page 10 of 14 
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If you do not so believe, or if you have a reasonable doubt thereof, you will 

acquit · the defendant of capital murder and proceed to consider whether the 
. . 

defendant is guilty of the lesser included offense of aggravated robbery. 

AGGRAVATED ROBBERY 

(1) If you believe from the evidence beyond a reasonable doubt, that on or 

about December 24, 2000, in Dallas County, Texas, the defendant, Joseph c.­
Garcia, while in the course of committing theft of property and with intent to 

obtain or maintain control of the property of Wesley Ferris, namely, current 

money of the United States of America, guns, or ammunition, without the 

effective consent of Wesley Ferris and with intent to deprive Wesley Ferris of 

said property,. did intentionally or knowingly cause serious bodily injury to Aubrey 

Hawkins by shooting him with a. firearm, a deadly weapon, then you will find the 

defendant, Joseph C. Garcia, guilty ofaggravated robbery. 

·-OR 

(2) If you believe from the evide11ce beyond a reasonable doubt, that on or · 

about December 24, 2000, in Dallas County, Texas, the defendant, Joseph C. 

Garcia, while in the course of. committing theft of property and with intent to 

obtain or maintain control of the property of Wesley Ferris, namely, current 

money of the United States of America, guns, or ammunition, without the 

effective consent of Wesley Ferris ahd with intent to deprive Wesley Ferris of 

said property, did use or exhibit a .deadly weapon, namely, a firearm, then you 

will find the defendant, Joseph C. Garcia, guilty of aggravated robbery. 

Garcia Jury Charge - Capital Murder 
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If you do not so believe, or if you have a reasonable doubt thereof, you will 

acquit the defendant, and say by your verdict, "not guilty". 

If you should find from the evidence beyond a reasonable doubt that the 

defendant is either guilty of capital m.urder or aggravated robbery; but you have a· 

reasonable doubt as to which offense he is guilty of, then you should resolve that 

doubt in the defendant's favor and find the defendant guilty of the lesser included. 

offense. 

EVIDENTIARY RULINGS 

At times throughout the trial,. the Court has been called upon to pass on 

the question of whether or not certain offered evidence might properly be 

admitted. Do not be concerned With the reasons for such rulings and draw no 

inferences from · them. Whether offered evidence is admissible is purely a 

question of law. In admitting evidence to which an objection is made, the Court 

does not determine what weight should. be given such evidence; nor does it pass 

on the credibility of the witness. As · to any offer of evidence that has been 

rejected by the Court, you of course must not. consider the same. As to any 

question to which an objection was sustained, you must not conjecture as to 

what the answer might have been or as.to the reason for the objection. 

JURY GUIDELINES 

You are charged that it is only from the witness stand that the jury is 

permitted to receive evidence regarding the case, and no juror is permitted to 

communicate to any other juror, or consider during deliberations, anything he 

may have heard regarding the case from any source other than the witness · 
; . 

stand. 

Garcia Jury Charge - Capital Murder,· 
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In deliberating on this case, you are not to refer to or discuss any matter or 

issue not in evidence before you, and. you are not to talk about this case to 

anyone not of your jury. 

· Mere sentiment,· conjecture, sympathy, passion, prejudice, public opinion 

or public feeling. is to play no part in your deliberations. 

You are the exclusive judges of the facts proved, of the credibility of the 

witnesses, and of the weight to be given to the testimony. But you. are bound to­

receive and be governed by the law from the Court, which i~ herein given you. 

· After you have retired to consi~er the verdict, no one has any authority to · 

communicate with you except th~ officer who has you in charge. You may 

communicate with this Court in· writing, signed by your foreman, through the 

officer who has you in charge. Do rio attempt to talk to the officer, the attorneys, 

or the Court concerning any question you may have. 

After argu~ent of counsel, you will retire and select one of your members 

as your foreman. It is the duty of your foreman to preside at your deliberations 

and to vote with you in arriving at_ a verdict. Your verdict must be unanimous, 

and after you have . arrived at yourverdict, you may use one of the forms 

attached hereto by having your foremari sign the particular form that conforms to 

your verdict. 

Garcia Jury Charge - Capital Murder 
Page 13 of 14 
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VERDICT FORMS 

We, the jury, find the defendant guilty of capital murder, as charged in the 

indictment. 

c:::;::::::,~ ~ ~ 
Foreman .£>on Adel £ p--~ 

· We, the jury, find the defendant guilty of aggravated robbery, as included 

In the indictment. 

. Foreman 

We, the jury, find the defendant not guilty. 

Garcia Jury Charge - Capital Murder 
Page 14 of 14 
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CAUSE NUMBER F01-00325-T 

THE STATE OF TEXAS 

v. 

JOSEPH C. GARCIA 

MEMBERS OF THE JURY: 

"!: 
§ 

.§ 
§ 
§ 
§ 

PUNISHMENT CHARGE 

IN THE 283RD JUDICIAL , 

DISTRICT COURT OF 

DALLAS COUNTY, TEXAS 

By your verdict in this case you have found the defendant, Joseph C. Garcia, 

guilty of the offense of capital murder, alleged to have been committed on or about 

December 24, 2000, in Dallas County, Texas. It is now your duty to determine, from 

all the evidence in the case, answers to certain questions called special issues. 

You are instructed that t.he punishment for the offense of capital murder in· 

this State Is either death or confinement for life in the Institutional Division of the 

Texas Department of Criminal Justice, ·. 

Three special issues, numbered one, two, and three, are Included in this 

charge. You are instructed to answer the first two special issues either "Yes" or "No~ 

in accordance with the instructions given in this charge. Special Issue No. 3 should 

be answered only if you have answered "Yes" to both Special Issue No. 1 and · 

Special Issue No. 2. If you have not ans.wered "Yesn to both Special Issue No. 1 and· 

Special Issue No. 2, then you shall not proceed to answer Special Issue No. 3. 

Garcia Jury Punishment Charge 
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In deliberating on your answers to both Special Issue No. 1 and Special 

Issue No. 2, you are instructed that the ~tate has the burden of proving beyond a 

reasonable doubt that Special Issue No. 1 and Special Issue No. 2 should be 

answered "Yes: 

You shall consider all evidence admitted during the guilt or innocence stage 

and the punishment stage, including evidence of the defendant's background or 

character or the circumstances of the:offense that militates for or mitigates against 

the imposition of the death penalty. 

You may not answer eitherspecial Issue No. 1 or Special Issue No. 2 

"Yes" unless the jury agrees unanimously, and you may not answer either Special · 

Issue No. 1 or Special Issue No. 2 "No" unless 10 or more members of the jury 

agree. The members of the jury need not agree on what particular evidence 

supports a negative answer to either Special Issue No. 1 or Special Issue No. 2. 

If you do not find and believe from the evidence beyond a reasonable doubt 

that the answer to either Special issue No. 1 or Special Issue No. 2 should be "Yes,• 

or if you have a reasonable doubt thereof, then you shall answer that special issue 

"No." 

If you have answered either Special Issue No. 1 or Special Issue No. 2, or 

both, "No,• then you shan:cease your deliberations. If you have found beyond a 

reasonable doubt that the answers.to both Special Issue No. 1 and Special Issue 

No. 2 are "Yes,• then you shall next consider Special Issue No. 3. 

, .. 

Garcia Jury Punishment Charge 
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In deliberating on your answer to Special Issue No. 3, you are instructed 

that you may not answer Special Issue No. 3 "No• unless the jury agrees 

unanimously, and you may not answer Special Issue No. 3 "Yes" unless 10 or more 

members of the jury agree. The members of the jury need not agree on what. 

particular evidence supports an affirmative answer to Special Issue No., 3. In arriving 

at your answer, you shall consider mitigating evidence to be evidence that a juror 

might regard as reducing the defendant's moral blameworthiness . 

.You are further instructed that if the jury returns an affirmative finding on both 

Special Issue No. 1 and Special Issue No. 2 and a negative finding on Special Issue 

No. 3, the Court shall sentence the ~efendant to death. If the jury returns a negative 

finding on either Special Issue No. 1 or Special Issue No. 2 or an affirmative finding . 

on Special Issue No. 3, the Court shall sentence the_ defendant to confinement in the 

Institutional Division of the Texas Department of Criminal Justice for life. 

If the jury's answers are unanimous to the special issues answered, then the 

Foreman may sign each special fssue for the entire jury. If any answer or answers, 

are not unanimous, but agreed: to by aUeast 10 members of the jury; as set out 

above, then. the 1 O or more juror¢ :who agree shall individually sign the special issue. 

You are instructed that, if there. is any testimony before you in this case 

regarding the defendant having committed offenses or acts other than the offense 

alleged against him in the indictment, you cannot consider said testimony, unless 

you first find and believe beyond a reasonable doubt that the defendant committed 

such other offenses or acts, if any were committed; but if you do not so believe, or if 

you have a reasonable doubt thereof, you will not consider such testimony for any 

purpose. 

Garcia Jury Punishment Charge 
Page 3 of8 
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You are instructed that if the · jury answers that a circumstance or 

circumstances warrant that a sentence of life imprisonment ratherthan a death 

sentence be imposed, the court will sehtence the defendant to imprisonment in the 

institutional division of the Texas Department of Criminal Justice for life. 

Under the_ law applicable· in this case, if the defendant is sentenced to 

imprisonment In the Institutional Divisi?n of the Texas Department of Criminal 

Justice for life, the defendant will become eligible for release on parole, but not until 

the actual time served by the defendant equals 40 years, without consideration of 

any good conduct time. It cannot accurately be predicted how the parole laws might ... . . . 
be applied to this defendant if the defendant is sentenced to a term of imprisonment 

.. for life because(the aeP.llootlon·olthose laws will depend on decisions made by 

prison and parole authorities, buteligibjlity for parole does not guarantee that parole · 

will be granted. 

· You are instructed that the defendant may testify in his own behalf if he 

chooses to do so, but if he elects not to do so, that fact cannot be taken by you as a 

circumstance against him or prejudice him in any way. The defendant has elected. 

not to testify, and you are instructed that you cannot and must not refer to or allude · 

to that fact throughout your deliberations or take it into consideration for any purpose 

whatsoever. 

Mere sentiment, conjecture, sympathy, passion, prejudice, public opinion or 

public feeling should not play a part in your deliberations. 

Garcia Jury Punishment Charge 
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Your verdict must be by a unanimous vote of all members of the jury. In 

arriving at your verdict, it will not be proper to fix the same by lot, chance, or any 

other method than by a full, fair, and free exercise of the opinion of the individual 

jurors under the evidence admitted before you. 

You are the exclusive judges of the facts proved, of the credibility of the 

witnesses, and of the weight to be. given to the testimony, but you are bound to 

receive the law from the Court, which is givezyo/nd be governed thereby. 

~c· '-
Vickers ~m. S-r-. ----~ . 

Garcia Jury Punishment Charge 
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.. 

SPECIAL ISSUE NO. 1 

Do you find from the evidence 'beyond a reasonable doubt that there is a 

probability that the defendant, JOSEPH C. GARCIA, would commit criminal acts of· 

violence that would constitute a continuing threat to society? 

Answer: V.-r,S 
/ 

~~A:~ 
Donald Ray Fowler, Foreman 

If your answer to this special issue is "No," and is ~ot unanimous, then 

the 10 or more jurors who agree should sign individually below: 

Garcia Jury Punishment Charge 
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SPECIAL ISSUE NO. 2 

Do you find from the evidence beyond a reasonable doubt that the· 

defendant, JOSEPH C. GARCIA, actually caused the death of the deceased, Aubrey 

Hawkins, or did not actually cause the death of the deceased but intended to kill the 

deceased or another or anticipated thata human life would be taken? 

Answer: V~ 
/ 

~it-e-~ 
Donald Ray Fowler, Foreman 

If your answer to this special issue is "No," and is not unanimous, then 

the 10 or more jurors who agree should sign Individually below: 

Garcia Jury Punishment Charge 
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If your answers to both Specifll 'Issue No. 1 and Special Issue No. 2 are ) 

"Yes," you shall proceed to answer Special Issue No. 3. 

If either or both of your answers to Special Issue No. 1 and Special Issue 

No. 2 are "No; you shall cease your deliberations. 

SPECIAL ISSUE NO. 3 

Do you find, taking into consideration all of the. evidence, including the _. 

circumstances of the offense, the defendant's character and background, and the 

personal moral culpability of the defendant, that there is a sufficient mitigating 

circumstance or circumstances to warrant that a sentence of life imprisonment rather 

than a death sentence be imposed? 

Answer: No 

~JJ-1!.&~ 
Donald Ray Fowler, Foreman 

If your answer to this special issue is "Yes," and is not unanimous, then 

the 10 or more jurors who agree should sign individually below: 

Garcia Jury Punishment Charge 
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

JOSEPH C. GARCIA, §
PETITIONER, §

§
V. §

§ No.  3:06-CV-2185-M
RICK THALER, Director, § 
Texas Department of Criminal Justice §  (Death Penalty Case)
Correctional Institutions Division, §

RESPONDENT. §

FINDINGS, CONCLUSIONS AND RECOMMENDATION 
OF THE UNITED STATES MAGISTRATE JUDGE

Petitioner Joseph C. Garcia has filed an application for a writ of habeas corpus pursuant to

28 U.S.C. § 2254.  This cause of action was referred to the United States Magistrate Judge pursuant

to 28 U.S.C. § 636(b), implemented by automatic reference under Special Order 3-251.  The

Findings, Conclusions, and Recommendation of the United States Magistrate Judge follow:

I.  PROCEDURAL BACKGROUND. 

Petitioner was convicted of capital murder and sentenced to death.  His conviction and

sentence were affirmed on direct appeal. Garcia v. State, No. AP-74,692, 2005 WL 395433 (Tex.

Crim. App. Feb. 16, 2005).  Petitioner filed an application for a post-conviction writ of habeas

corpus which was denied by the Texas Court of Criminal Appeals. Ex parte Garcia, Writ No.

64,582-01, 2006 WL 3308744 (Tex. Crim. App. Nov. 15, 2006).  Petitioner then filed a petition for

writ of habeas corpus in this court.  An agreed motion to stay and abate these proceedings was

granted and this case was administratively closed on December 4, 2007, so that additional claims

could be exhausted in the state courts.  (Order, doc. 17.) 
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Petitioner filed a subsequent state application for a post-conviction writ of habeas corpus

which was denied under the state abuse-of-the-writ doctrine. Ex parte Garcia, No. WR-64,582-02,

2008 WL 650302 (Tex. Crim. App. 2008).  These federal proceedings were then reopened on April

2, 2008, along with the filing of an amended petition. (Order, doc. 20.)  

II.  GROUNDS FOR RELIEF.

Petitioner presents seven grounds and several subgrounds for relief in three groups.  The first

group of claims are record claims that have been repeatedly denied in this Circuit.  The second group

consists of ineffective assistance of trial and appellate counsel claims, all but one of which are

procedurally barred.  The third group consists of ineffective assistance of state habeas counsel claims

that are not cognizable on federal habeas review but are pleaded, at least in part, in an attempt to

avoid the imposition of a procedural bar to ineffective-assistance-of-counsel claims in the second

group.  For the reasons set out below, all claims should be denied. 

III.  FACTUAL BACKGROUND.

The following factual background is taken from the opinion of the Texas Court of Criminal

Appeals (“CCA”).

On December 13, 2000, seven inmates, including appellant, escaped from the Texas
Department of Criminal Justice Connally Unit, taking with them a number of
firearms stolen from the unit. On December 24th, the group committed a robbery at
a sporting-goods store in Irving, killing Irving police officer Aubrey Hawkins as they
fled. The escapees used the weapons they stole from the prison to commit the
robbery and murder. The escapees then made their way to Colorado where they lived
in an RV park until January 2001, when six were apprehended and one committed
suicide.

Garcia v. State, 2005 WL 395433 at *1.  
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IV.  STANDARD OF REVIEW.

Federal habeas review of these claims is governed by 28 U.S.C. § 2254, as amended by the

Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”).  This statute sets forth a number

of preliminary requirements that must be satisfied before reaching the merits of a claim made in a

federal habeas proceeding. 

a. Exhaustion. 

Under this statute, a federal court may not grant habeas relief on any claim that the state

prisoner has not first exhausted in the State corrective process available to protect his rights. See 28

U.S.C. § 2254(b)(1)(A); Harrington v. Richter, 562 U.S. ___, ____, 131 S.Ct. 770, 787, 178 L.Ed.2d

624 (2011).  However, the federal court may deny relief on the merits notwithstanding any failure

to exhaust. See 28 U.S.C. § 2254(b)(2); Miller v. Dretke, 431 F.3d 241, 245 (5th Cir. 2005).

b. State-Court Procedural Determinations. 

If the state court denies the claim on state procedural grounds, a federal court will not reach

the merits of those claims if it determines that the state-law grounds are independent of the federal

claim and adequate to bar federal review. See Sawyer v. Whitley, 505 U.S. 333, 338, 112 S.Ct. 2514,

2518, 120 L.Ed.2d 269 (1992); Coleman v. Thompson, 501 U.S. 722, 735, 111 S.Ct. 2546, 2557, 115

L.Ed.2d 640 (1991).  However, if the state procedural determination is based on state grounds that

were inadequate to bar federal habeas review, or if the habeas petitioner shows than an exception

to the bar applies, the federal court must resolve the claim without the deference AEDPA otherwise

requires. See Miller v. Johnson, 200 F.3d 274, 281 n.4 (5th Cir.2000) (“Review is de novo when

there has been no clear adjudication on the merits.” (citing Nobles v. Johnson, 127 F.3d 409, 416

(5th Cir.1997))); Mercadel v. Cain, 179 F.3d 271, 274-275 (5th Cir.1999) (“the AEDPA deference
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scheme outlined in 28 U.S.C. § 2254(d) does not apply” to claims not adjudicated on the merits by

the state court); Woodfox v. Cain, 609 F.3d 774, 794 (5th Cir. 2010) (the AEDPA deferential

standard of review would not apply to a procedural decision of the state court). 

c. State-Court Merits Determinations. 

If the state court denies the claim on the merits, a federal court may not grant relief unless

it first determines that the claim was unreasonably adjudicated by the state court, as defined in §

2254(d):

An application for a writ of habeas corpus on behalf of a person in custody pursuant
to the judgment of a State court shall not be granted with respect to any claim that
was adjudicated on the merits in State court proceedings unless the adjudication of
the claim——

(1) resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the
State court proceeding.

Id.  In the context of § 2254(d) analysis, “adjudicated on the merits” is a term of art referring to a

state court’s disposition of a case on substantive rather than procedural grounds. Green v. Johnson,

116 F.3d 1115, 1121 (5th Cir. 1997).  This provision does not authorize habeas relief, but restricts

this Court’s power to grant relief to state prisoners by barring claims in federal court that were not

first unreasonably denied by the state courts.  The AEDPA limits rather than expands the availability

of habeas relief. See Fry v. Pliler, 551 U.S. 112, 119 (2007); Williams v. Taylor, 529 U.S. 362, 412

(2000).  “By its terms § 2254(d) bars relitigation of any claim ‘adjudicated on the merits’ in state

court, subject only to the exceptions in §§ 2254(d)(1) and (d)(2).” Richter, 562 U.S. at ____, 131

S.Ct. at 784.  “This is a ‘difficult to meet,’ and ‘highly deferential standard for evaluating state-court
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rulings, which demands that state-court rulings be given the benefit of the doubt.’” Cullen v.

Pinholster, 563 U.S. ___, 131 S.Ct. 1388, 1398, 179 L.Ed.2d 557 (2011) (internal citations omitted)

(quoting Richter, 131 S.Ct. at 786, and Woodford v. Visciotti, 537 U.S. 19, 24, 123 S.Ct. 357, 360,

154 L.Ed.2d 279 (2002) (per curiam)). 

Under the “contrary to” clause, a federal court is not prohibited from granting federal habeas

relief if the state court either arrives at a conclusion opposite to that reached by the United States

Supreme Court on a question of law or decides a case differently from the United States Supreme

Court on a set of materially indistinguishable facts. See Williams v. Taylor, 529 U.S. at 412-13;

Chambers v. Johnson, 218 F.3d 360, 363 (5th Cir. 2000).  Under the “unreasonable application”

clause, a federal court may also reach the merits of a claim on federal habeas review if the state court

either unreasonably applies the correct legal rule to the facts of a particular case or unreasonably

extends a legal principle from Supreme Court precedent to a new context where it should not apply

or unreasonably refuses to extend that principle to a new context where it should apply. Williams,

529 U.S. at 407.  The standard for determining whether a state court’s application was unreasonable

is an objective one and applies to all federal habeas corpus petitions which, like the instant case,

were filed after April 24, 1996, provided that the claims were adjudicated on the merits in state

court. See Lindh v. Murphy, 521 U.S. 320, 327, 117 S.Ct. 2059, 2063, 138 L.Ed.2d 481 (1997). 

Federal habeas relief is not available on a claim adjudicated on the merits by the state court

unless the record before the state court first justifies a finding of unreasonableness under § 2254(d).

 “[E]vidence introduced in federal court has no bearing on § 2254(d)(1) review. If a claim has been

adjudicated on the merits by a state court, a federal habeas petitioner must overcome the limitation

of § 2254(d)(1) on the record that was before that state court.” Pinholster, __ U.S. at __, 131 S.Ct.
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at 1400.  The evidence required under § 2254(d)(2) must show that the state-court adjudication

“resulted in a decision that was based on an unreasonable determination of the facts in light of the

evidence presented in the State court proceeding.” 

d.  Independent Merits Determination. 

As stated above, § 2254(d) does not authorize federal habeas relief.  Therefore, relief is not

available merely because this high standard is met.  In the event the state-court adjudication is

deemed unreasonable, the federal court must still determine whether habeas relief would otherwise

be appropriate.  “When a state court's adjudication of a claim is dependent on an antecedent

unreasonable application of federal law, the requirement set forth in § 2254(d)(1) is satisfied.  A

federal court must then resolve the claim without the deference AEDPA otherwise requires.” Panetti

v. Quarterman, 551 U.S. 930, 953-954, 127 S.Ct. 2842, 2858-2859 (2007).  Therefore, in those rare

cases when a state prisoner makes the difficult showing required under § 2254(d), then the federal

court must make its own independent determination of whether habeas relief is appropriate, and

conduct whatever hearings and evidentiary development are necessary to properly make that

determination. See, e.g., Wiley v. Epps, 625 F.3d 199, 207 (5th Cir. 2010) (“when a petitioner makes

a prima facie showing of mental retardation, a state court's failure to provide him with an

opportunity to develop his claim deprives the state court decision of the deference ordinarily due

under the AEDPA”); Rivera v. Quarterman, 505 F.3d 349, 358 (5th Cir.2007) (“where a petitioner

has made a prima facie showing of retardation as Rivera did, the state court's failure to provide him

with the opportunity to develop his claim deprives the state court's decision of the deference

normally due”); Hayes v. Thaler, 361 Fed.Appx. 563, 566 (5th Cir. 2010) (applying Panetti standard

in review of a Batson jury selection habeas claim).  
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V.  RECORD CLAIMS.

Garcia first raises four claims derived entirely from the record available in the direct appeal

that he admits are foreclosed by Circuit precedent, but which are made to preserve them for further

review. (Am. Pet. at 25, 29, 34, & 38.)  

First, Garcia claims that the mitigation special issue violates due process in that it failed to

place the burden of proof on the State. (Am. Pet at 24-28.)  This claim has been repeatedly rejected

in this Circuit. See Rowell v. Dretke, 398 F.3d 370, 376-78 (5th Cir. 2005); Granados v.

Quarterman, 455 F.3d 529, 536 (5th Cir. 2006); Scheanette v. Quarterman, 482 F.3d at 828.  The

Sixth Amendment requirements set forth in Apprendi and Ring do not apply to mitigating factors.

See Ring, 536 U.S. at 597 n.4; Apprendi, 530 U.S. at 490, n.16 (noting “the distinction the Court has

often recognized between facts in aggravation of punishment and facts in mitigation” (internal

citation omitted)).  Therefore, no violation of the Sixth Amendment is shown. See also Avila v.

Quarterman, 560 F.3d 299, 314-15 (5th Cir.), cert. denied sub nom, Avila v. Thaler, __ U.S. __, 130

S.Ct. 536 (2009) (recognizing precedent foreclosing petitioner's complaint of the lack of a jury

finding of mitigating evidence beyond a reasonable doubt). 

Second, Garcia claims that the instructions to the jury in his case violated due process

because the terms used in the special issues are unconstitutionally vague. (Am. Pet. at 28-33.)  The

United States Court of Appeals for the Fifth Circuit has consistently rejected similar complaints

regarding the alleged vagueness of the same terms and also of similar terms. See James v. Collins,

987 F.2d 1116, 1120 (5th Cir.1993) (holding that the terms “deliberately,” “probability,” “criminal

acts of violence,” and “continuing threat to society” “have a common-sense core of meaning that

criminal juries should be capable of understanding”) (internal quotation omitted); see also Hughes
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v. Johnson, 191 F.3d 607, 615 (5th Cir.1999); Woods v. Johnson, 75 F.3d 1017, 1033-34 (5th

Cir.1996).  This ground for habeas relief is also foreclosed.

Third, Garcia claims that the requirement that ten jurors agree in order to answer the

mitigation special issue negatively violates his due process and jury trial guarantees. (Am. Pet. at

33-37.)  He refers to this as the Texas “12/10 Rule.” (Am. Pet. at 35, 36.)  Garcia relies upon an

extension of Mills v. Maryland, 486 U.S. 367, 108 S.Ct. 1860, 100 L.Ed.2d 384 (1988) that has also

been consistently rejected in this Circuit. See Miller v. Johnson, 200 F.3d 274, 288-89 (5th Cir.

2000) (quoting Jacobs v. Scott, 31 F.3d 1319, 1329 (5th Cir.1994)).  This ground for habeas relief

is also foreclosed.

Fourth, Garcia claims that the failure of the CCA to engage in a proportionality review

violated his due process rights. (Am. Pet. at 38-40.)  However, the Supreme Court has rejected  a

similar complaint against the Texas death penalty statute. See Pulley v. Harris, 465 U.S. 37, 50-51,

104 S.Ct. 871, 879, 79 L.Ed.2d 29, 40-41 (1984); see also Tuilaepa v. California, 512 U.S. 967, 974,

114 S.Ct. 2630, 2636, 129 L.Ed.2d 750, 761 (1994) (States may adopt capital sentencing processes

that rely upon the jury to exercise wide discretion); McCleskey v. Kemp, 481 U.S. 279, 306, 107

S.Ct. 1756, 1775, 95 L.Ed.2d 262, 288 (1987) (petitioner not entitled to proportionality review of

the death sentence).  This Circuit has consistently held that the Constitution does not require a

comparative proportionality review of a death sentence. See Hughes v. Johnson, 191 F.3d 607, 622-

23 (5th Cir.1999) (upholding the Texas statute); United States v. Webster, 162 F.3d 308, 354 (5th

Cir. 1998); United States  v. Jones, 132 F.3d 232, 240-41 (5th Cir. 1998).  

Garcia’s first four claims are all foreclosed by Circuit precedent and should be denied. 
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VI. INEFFECTIVE ASSISTANCE OF COUNSEL CLAIMS.

Petitioner also claims that his trial and appellate counsel failed to provide the effective

assistance guaranteed by the Sixth Amendment in multiple listed ways. (Am. Pet. at 40-115.)

Petitioner complains that trial counsel failed to (1) object to the trial court’s grant of the State’s

challenge to venireperson David Chmurzynski (Am. Pet. at 43-52), (2) object to the jury selection

process in violation of Texas law which violated his Sixth Amendment rights (Am. Pet at 52-61),

(3) object to the prosecutor’s misstatements of law in closing argument that the verdict on guilt did

not need to be unanimous (Am. Pet. at 61-66), (4) object to the State’s mischaracterization of

evidence and improper argument at closing (Am. Pet. at 66-68), (5) request an anti-parties charge

at the punishment phase of trial (Am. Pet. at 68-71), (6) object to improper party conspiracy and

inferred-intent instructions at the guilt/innocence phase (Am. Pet. at 71-77), and (7) investigate

possible mitigation evidence (Am. Pet. at 77-83).  Petitioner also complains that his counsel on

direct appeal failed to (1) raise the trial court’s improper grant of the State’s challenge to

venireperson David Chmurzynski (Am. Pet. at 86-87), (2) allege that jury selection was conducted

in violation of Texas statutes (Am. Pet. at 87-88), (3) properly brief issue regarding erroneous

admission of extraneous offense evidence (Am. Pet. at 89-92), (4) raise points of error on jury

instructions regarding intent at guilt/innocence phase of trial (Am. Pet. at 93-98), (5) raise as error

the State’s mischaracterization of evidence and improper argument at closing (Am. Pet. at 98-99),

(6) raise the denial of a motion to suppress evidence obtained under invalid search and arrest

warrants (Am. Pet. at 100-115).  All but one of these claims are procedurally barred, having been

raised in a subsequent habeas petition that was dismissed under the Texas abuse-of-the-writ doctrine.

The one reviewable claim--that trial counsel failed to object to improper party conspiracy and
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inferred-intent instructions at the guilt/innocence phase--is without merit. 

a.  Exhaustion and Procedural Bar.

Only one of the claims of ineffective assistance of trial and appellate counsel presented in

the amended petition before this court were presented in Garcia’s original state habeas petition: that

trial counsel failed to object to improper party conspiracy and inferred-intent instructions at the guilt

phase of trial.1 (Am. Pet. at 71-77; 1 SHR at 2-127.)  The remaining claims were presented in a

subsequent state habeas action. See Ex parte Garcia, 2008 WL 650302, at *1.  However, the CCA

found that the claims filed in this subsequent action did not comply with Article 11.071 § 5 of the

Texas Code of Criminal Procedure, and dismissed the action as an abuse of the writ. Id.

b.  Applicable Law. 

A federal court may not consider the merits of a habeas claim if a state court has denied relief

due to a procedural default. Sawyer v. Whitley, 505 U.S. 333, 338, 112 S.Ct. 2514, 2518, 120

L.Ed.2d 269 (1992).  The state court opinion must contain a “plain statement” that its decision rests

on adequate and independent state grounds. Harris v. Reed, 489 U.S. 255, 261-62, 109 S.Ct. 1038,

1042-43, 103 L.Ed.2d 308 (1989); Smith v. Collins, 977 F.2d 951, 955 (5th Cir. 1992).  To be an

adequate ground for denying relief, the state procedural rule must be strictly or regularly applied to
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similar claims. See Hathorn v. Lovorn, 457 U.S. 255, 262-63, 102 S.Ct. 2421, 2426, 72 L.Ed.2d 824

(1982); Johnson v. Puckett, 176 F.3d 809, 824 (5th Cir. 1999).  A petitioner can overcome a

procedural default only by showing: (1) cause for the default and actual prejudice; or (2) that the

application of the state procedural bar would result in a fundamental miscarriage of justice. See

Smith v. Johnson, 216 F.3d 521, 524 (5th Cir. 2000).

A prisoner must fully exhaust state remedies before seeking habeas relief in federal court.

See 28 U.S.C. § 2254(b)(1)(A).  This requires the prisoner to submit the factual and legal basis of

any claim to the highest available state court for review in a procedurally correct manner. See

Satterwhite v. Lynaugh, 886 F.2d 90, 92-93 (5th Cir.1989).  In Texas, the Texas Court of Criminal

Appeals is the highest criminal court, and a death-sentenced prisoner must present his claims to the

Texas Court of Criminal Appeals in the direct appeal or an application for writ of habeas corpus. See

Bautista v. McCotter, 793 F.2d 109, 110 (5th Cir.1986); Rosales v. Cockrell, 220 F.Supp.2d 593,

608 (N.D.Tex., 2001) (citing Tex.Code Crim.P. art. 37.071 § 2(h) (Vernon's Supp. 2001) (“The

judgment of conviction and sentence of death shall be subject to automatic review by the Court of

Criminal Appeals.”) and art. 11.071 (establishing the procedures for an applicant seeking habeas

relief from a judgment imposing the death penalty)).  

A federal court has limited discretion to stay a habeas petition and hold it in abeyance so a

prisoner can return to state court to exhaust previously unexhausted claims. See Rhines v. Weber,

544 U.S. 269, 275, 125 S.Ct. 1528, 1533-34, 161 L.Ed.2d 440 (2005).  However, Texas law

prohibits a death-sentenced prisoner from filing a second or successive application for

post-conviction relief if the grounds stated therein could have been, but were not, raised in a prior

state writ application. See TEX.CODE CRIM. PROC. ANN. art. 11.071, § 5(a) (Vernon 2007).
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Under this statute:

If a subsequent application for a writ of habeas corpus is filed after filing an initial
application, a court may not consider the merits of or grant relief based on the
subsequent application unless the application contains sufficient specific facts
establishing that:

(1) the current claims and issues have not been and could not have been presented
previously in a timely initial application or in a previously considered application
filed under this article or Article 11.07 because the factual or legal basis for the claim
was unavailable on the date the applicant filed the previous application;

(2) by a preponderance of the evidence, but for a violation of the United States
Constitution no rational juror could have found the applicant guilty beyond a
reasonable doubt; or

(3) by clear and convincing evidence, but for a violation of the United States
Constitution no rational juror would have answered in the state's favor one or more
of the special issues that were submitted to the jury in the applicant's trial under
Article 37.071, 37.0711, or 37.072.

Id.  This procedural bar also applies to unexhausted claims if the state court would likely dismiss

such claims if made in a successive habeas petition under article 11.071, § 5. See Coleman v.

Thompson, 501 U.S. 722, 735 n. 1, 111 S.Ct. 2546, 2557 n. 1, 115 L.Ed.2d 640 (1991) (procedural

default occurs when a prisoner fails to exhaust available state remedies and “the court to which the

petitioner would be required to present his claims in order to meet the exhaustion requirement would

now find the claims procedurally barred”).

c.  Analysis. 

Since only one of the ineffective-assistance-of-counsel claims was reached on its merits,

procedural bar will be addressed first. 

1.  Procedural Bar. 

Article 11.071 § 5 of the Texas Code of Criminal Procedure has consistently been found to

be an independent and adequate state law to bar federal habeas review. See Balentine v. Thaler, 626
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is under review by the Supreme Court in petitions for writs of certiorari.  See Martinez v. Schriro,
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3In fact, it appears that the respondent intended to raise all defenses that counsel believed
applicable, including procedural defenses. 
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F.3d 842, 856-57 (5th Cir. 2010), reh’g denied, 629 F.3d 470, cert. denied, __ U.S. ____,131 S.Ct.

2992, 180 L.Ed.2d 824 (2011); Hughes v. Quarterman, 530 F.3d 336, 342 (5th Cir. 2008).  In his

petition, Garcia recognizes this problem and anticipates the need to overcome this procedural bar.

(Pet. at 6-22.)  He argues that sufficient cause-and-prejudice exist to overcome this procedural bar

due to the ineffective assistance of state habeas counsel. (See id.)  However, he also recognizes that

this argument is foreclosed by Circuit precedent binding on this court, and makes the argument

merely to preserve it for appellate review.2 (Pet. at 6.)  These arguments appear adequately presented

to preserve them for further review.  

Respondent specifically identified these claims as having been denied by the state courts on

independent and adequate state grounds to bar federal habeas review, and does not indicate an intent

to waive this defense.3  However, the defense is not asserted clearly.  While not suggesting an intent

to waive an applicable defense, the answer argues that these claims may be denied on their merits

“even without the lens of AEDPA deference.” (Ans. at 52.)  To the extent that there may be any

confusion about this issue, this Court will follow the procedure for recognizing this procedural bar

sua sponte out of an abundance of caution. 

“In a proceeding involving a 28 U.S.C. § 2254 motion, [the United States Court of Appeals

for the Fifth Circuit] stated that ‘a federal district court may, in the exercise of its discretion, raise
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novo, only the Strickland presumption applies.  
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a habeas petitioner's procedural default sua sponte and then apply that default as a bar to further

litigation of petitioner's claims.’” United States v. Willis, 273 F.3d 592, 596 (5th Cir. 2001) (footnote

omitted) (citing Magouirk v. Phillips, 144 F.3d 348, 358 (5th Cir.1998), and Smith v. Johnson, 216

F.3d 521, 523-24 (5th Cir.2000) (raising the procedural bar in a § 2254 case sua sponte at the

appellate level)).  The relevant concerns are whether the petitioner has been given notice and an

opportunity to respond and whether the government has waived the defense intentionally. Smith, 216

F.3d at 524; Willis, 273 F.3d at 596.  Clearly, the petitioner has anticipated the defense, has

adequately pleaded his argument to preserve them for further review, and no intent to waive an

applicable defense is apparent from the pleadings.  This recommendation will provide the basis for

any further notice to the parties that may be needed to respond to the issue of procedural bar by way

of objection to this report and recommendation. See Prieto v. Quarterman, 456 F.3d 511, 518 & n.34

(5th Cir.2006); United States v. Willis, 273 F.3d at 597 (5th Cir.2001) (the magistrate judge's report

and recommendation to the district judge provides requisite notice to which the petitioner had ample

time to respond and address the procedural default defense); Magouirk, 144 F.3d at 350, 360.

2.  Ineffective Assistance of Trial Counsel for Failing to Object to Jury Instructions. 

i. Applicable Law. 

The Sixth Amendment guarantees a defendant the right to the effective assistance of counsel.

The two-pronged standard by which a claim of ineffective assistance of counsel is measured is set

forth in Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984).4  The first
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prong of Strickland requires the defendant to show that counsel's performance was deficient.

Strickland, 466 U.S. at 687, 104 S.Ct. 2064.  The second prong of this test requires the defendant

to show prejudice resulting from counsel's deficient performance. Id., 466 U.S. at 694, 104 S.Ct. at

2068.  The court need not address both prongs of the Strickland standard if the complainant has

made an insufficient showing on one. Strickland, 466 U.S. at 697, 700, 104 S.Ct. 2069, 2071.

In measuring whether counsel’s representation was deficient, a petitioner must show that

counsel’s representation fell below an objective standard of reasonableness. Strickland, 466 U.S. at

687-88; Lackey v. Johnson, 116 F.3d 149, 152 (5th Cir. 1997).  “It is well settled that effective

assistance is not equivalent to errorless counsel or counsel judged ineffectively by hindsight.”

Tijerina v. Estelle, 692 F.2d 3, 7 (5th Cir. 1982).  A court reviewing an ineffectiveness claim must

indulge a strong presumption that counsel’s conduct fell within the wide range of reasonable

professional competence or that, under the circumstances, the challenged action might be considered

sound trial strategy. Gray v. Lynn, 6 F.3d 265, 268 (5th Cir. 1993); Wilkerson v. Collins, 950 F.2d

1054, 1065 (5th Cir. 1992).

To satisfy the second prong of the Strickland test, the petitioner must show that counsel’s

errors were so egregious as to deprive the defendant of a fair trial whose result is reliable. Strickland,

466 U.S. at 687.  The test to establish whether there was prejudice is whether “there is a reasonable

probability that, but for the counsel’s unprofessional errors, the trial would have been different.” Id.

at 694.  A reasonable probability is “probability sufficient to undermine confidence in the outcome.”

Id.  It is not enough for a habeas petitioner to merely allege deficiencies on the part of counsel.  The

petitioner must affirmatively plead the resulting prejudice in the habeas petition. Hill v. Lockhart,

474 U.S. 52, 60 (1985); Bridge v. Lynaugh, 838 F.2d 770, 773 (5th Cir. 1988).
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To obtain federal habeas relief on an ineffective-assistance-of-counsel claim that was

adjudicated on the merits, a petitioner is required to demonstrate that the state court’s decision on

the ineffective assistance claim was contrary to, or an unreasonable application of, the standards set

forth under Strickland. See Schaetzle v. Cockrell, 343 F.3d 440, 443-44 (5th Cir. 2003).  Given the

presumption of competence required in Strickland, this makes federal habeas review of a state

court’s denial of such a claim “doubly deferential.” Pinholster, __ U.S. __, 131 S.Ct. at 1403 (citing

Knowles v. Mirzayance, 556 U.S. –––, 129 S.Ct. 1411, 1420 (2009), and Yarborough v. Gentry, 540

U.S. 1, 5–6 (2003) (per curiam)).  A state prisoner seeking federal habeas relief on such grounds

“must demonstrate that it was necessarily unreasonable for the [state court] to conclude: (1) that he

had not overcome the strong presumption of competence; and (2) that he had failed to undermine

confidence in the jury's sentence of death.” Id. 

ii. Analysis. 

Petitioner complains that trial counsel failed to object to improper party conspiracy and

inferred-intent instructions at the guilt/innocence phase because they would allow the jury to find

him guilty without unanimous agreement on the individual criminal acts (Am. Pet. at 71-77).

Petitioner argues that under Texas law the submission in his trial “was equivalent to a submission

of two offenses because two distinct ways of committing the capital murder of Hawkins existed,”

murder of a peace officer under Tex. Penal Code § 19.03(a)(1), and murder in the course of a listed

felony under § 19.03(a)(2). (Pet. at 75.)  Petitioner argues that this distinction is shown by the

different mens rea required. (Id.)  Respondent argues that Texas law requires a general verdict and
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suggested that in returning general verdicts in such cases [one or more acts or defendants] the jurors
should be required to agree upon a single means of commission, any more than the indictments were
required to specify one alone." (Ans. at 62, quoting Schad v. Arizona, 501 U.S. 624, 631-32, 111
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6The state findings appear to be correct.  Petitioner relies upon Ngo v. State, 175 S.W.3d 738
(Tex.Crim.App. 2005) to show that different offenses are alleged. (Am. Pet. at 61-62, 75.)  Ngo was
found trying to use his ex-wife credit cards, which had earlier been stolen. Id. at 741-42.  He was
charged with the theft of the cards, receiving the stolen cards, and with the fraudulent use of the
cards. Id. at 742.  In closing argument, the prosecutor admitted that "I don't know if I proved all
three or one or two or all—I have no idea." Id.  Under these facts, the Texas Court of Criminal
Appeals held that his conviction under this general verdict violated the right to a unanimous verdict
on the criminal act:  stealing credit card, receiving stolen credit card, or fraudulently using credit
card. Id. at 744-45.  

Garcia's case is distinguishable in that each of the different manner and means contained in
the indictment refer to the same criminal act: capital murder of Aubrey Hawkins.  This is what the
State Habeas Court found. (SHF Nos. 140-43; 2 SHR at 396-97.)  Further, the jury was instructed
in the guilt/innocence stage that their verdict must be unanimous. (2 CR at 294.) 
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that the instructions did not otherwise violate federal law.5  

The state court on habeas review determined in the alternative that the jury instructions did

not improperly allow for a non-unanimous verdict. (SHF 128-144; 2 SHR 392-97.)  These findings

were adopted by the Texas Court of Criminal Appeals. Ex parte Garcia, 2006 WL 3308744 at *1.

 Therefore, the underlying matter of state law has been determined adversely to petitioner.6  Federal

courts in post-conviction habeas corpus proceedings do not sit to review questions of state law. See

Engle v. Isaac, 456 U.S. 107, 118-121, 102 S.Ct. 1558, 71 L.Ed.2d 783 (1982); see also Johnson

v. Cain, 215 F.3d 489, 494 (5th Cir.2000) (referring to this “long-standing principle”); Dickerson

v. Guste, 932 F.2d 1142, 1145 (5th Cir.1991) (“We will not review a state court's interpretation of

its own law in a federal habeas corpus proceeding”).

Petitioner has not shown that the charge was in fact subject to an objection under state or

federal law or that the absence of an objection was deficient.  Trial counsel cannot be faulted for
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failing to make a meritless objection. See Turner v. Quarterman, 481 F.3d 292, 298 (5th Cir. 2007);

Green v. Johnson, 160 F.3d 1029, 1037 (1998).  Even if the challenged conduct were deficient, no

prejudice is shown.  Therefore, this claim should be denied on the merits. 

d.  Alternative Analysis of Procedurally-Barred Claims. 

In the alternative to the finding of procedural bar to all but one of the ineffective-assistance-

of-counsel claims listed above, Petitioner has failed to make the required showing to obtain relief

on the merits of these claims.  Since these claims were not adjudicated on the merits, the deference

required by 28 U.S.C. § 2254(d) would not apply.  Therefore, if the claims are not procedurally

barred they must be considered de novo. See Miller, 200 F.3d 274, 281 n.4.  However, since the state

court has refused to consider these claims due to Petitioner’s failure to develop the factual basis for

these claims in his original state habeas proceeding when his claims of ineffective assistance of trial

and appellate counsel could first be considered, further evidentiary development in this Court is now

prohibited by § 2254(e)(2).  At this point, this Court must refuse to allow the evidentiary

development that Petitioner may need to effectively challenge trial counsel’s conduct by compelling

the evidence he does not already have, such as testimony from trial counsel to show whether any of

his challenged conduct was deficient or other evidence to show what prejudice may have resulted.

Accordingly, the failure of Petitioner to meet his burden of proof will now require this Court to deny

a claim on the merits if it is not otherwise procedurally barred.

1. Trial Counsel.

i. Venireperson.

Petitioner complains that trial counsel failed to object to the trial court’s grant of the State’s

challenge to venireperson David Chmurzynski. (Am. Pet. at 43-52.)  He specifically contends that
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his trial counsel should have objected, pursuant to Witherspoon v. Illinois, 391 U.S. 510, 512-23,

88 S.Ct. 1770, 1772-78, 20 L.Ed.2d 776 (1968), that Mr. Chmurzyski was not disqualified.

However, he has not shown that counsel’s performance was deficient or that such an objection

would have prevailed.  

The Sixth Amendment protects the right to a fair trial before an impartial jury.  In

Witherspoon v. Illinois, the Supreme Court held that the prosecution's use of an Illinois statute that

excluded for cause any prospective juror with “conscientious scruples” against capital punishment

to eliminate nearly half of the venire did not result in a jury that reflected the “conscience of the

community,” but rather “stacked the deck” in favor of the prosecution in violation of the Sixth

Amendment. 391 U.S. at 521-23.  Later, the Supreme Court clarified that “the proper standard for

determining when a prospective juror may be excluded for cause because of his or her views on

capital punishment” is “whether the juror's views would ‘prevent or substantially impair the

performance of his duties as a juror in accordance with his instructions and his oath.’” Wainwright

v. Witt, 469 U.S. 412, 424, 105 S.Ct. 844, 852, 83 L.Ed.2d 841 (1985) (quoting Adams v. Texas, 448

U.S. 38, 45, 100 S.Ct. 2521, 2526, 65 L.Ed.2d 581 (1980)); Drew v. Collins, 964 F.2d 411, 416-17

(5th Cir. 1992).  Even an expressed willingness to follow the law does not necessarily overcome

other indications of bias. See Morgan v. Illinois, 504 U.S. 719, 735, 112 S.Ct. 2222, 119 L.Ed.2d

492 (1992).  A prospective juror may believe she can follow the law and yet will actually be so

biased in one direction or another that her inclusion would infect a trial with fundamental unfairness.

See Morgan, 504 U.S. at 735; Varga v. Quarterman, 321 Fed. Appx. 390, 395 (5th Cir.), cert.

denied, __ U.S. ___, 130 S.Ct. 797, 175 L.Ed.2d 562 (2009). 

In applying this standard, Witt also explained that a presumption of correctness applies to
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the trial court’s determination of a challenge for bias. 469 U.S. at 430-31, 105 S.Ct. at 855-56.

“[S]uch a finding is based upon determinations of demeanor and credibility that are peculiarly within

a trial judge's province.” Id., 469 U.S. at 428, 105 S.Ct. at 854 (footnote omitted).  The trial court

need not detail its reasoning or explicitly conclude that a prospective juror is biased, so long as it

is evident from the record. See id., 469 U.S. at 430, 105 S.Ct. at 855.  In this case, the trial judge

included specific observations of the demeanor of the potential juror to support the decision to

excuse such juror. 

The examination of this prospective juror does not indicate that he had conscientious

scruples against the death penalty, save only its imposition upon mentally retarded persons which

was entirely consistent with Texas law. (13 RR at 244.)  Otherwise, the prospective juror voiced

support for the death penalty in appropriate cases. (13 RR 244-46.)  His views on the death penalty

do not appear to be the reason for excusing this juror, but instead his apparent personal discomfort

with participating in the process, about which he testified that “it would be a difficult thing for me

to do.” (13 RR at 248.)  In explaining the excusal for cause, the trial court specifically noted

problems with this venireperson’s demeanor: “This juror was extremely nervous. His hands were

quivering. In response to the question whether or not he could assess the death penalty, his voice

broke.” (13 RR at 249.)  The record before this court suggests that this venireperson’s personal

difficulty would prevent or substantially impair the performance of his duties as a juror.  Petitioner

has not shown that an objection by trial counsel would have prevailed, or that making it would have

preserved  a meritorious claim for appeal.7  Since the record is inadequate to show merit, this Court
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cannot fault trial counsel for failing to make a meritless objection. See Turner, 481 F.3d at 298;

Green, 160 F.3d at 1037. 

ii. Jury Selection Process.

Petitioner next complains that trial counsel failed to object to the jury selection process in

violation of his Sixth Amendment rights. (Am. Pet at 52-61.)  He asserts that the jury selection

procedure violated state law in a way that favored the prosecution.  Specifically, he complains that

after he exercised his 15th and final peremptory challenge, the trial court changed the procedure to

allow a pool of potential jurors to accumulate before the prosecution was required to exercise its

peremptory challenges.  This allowed the prosecution to examine each of those jurors and compare

the jurors in making use of their peremptory challenges more effectively than the defense had been

allowed. (Am. Pet. at 61.)  

The record reflects that trial counsel did not object, but in fact agreed to allow this change

in procedure to reserve peremptory strikes until a number of potential jurors had qualified.  

MR. SHOOK:  The State and defense can agree on the next several jurors to
qualify them, but reserve our preemptory (sic) strikes until after several have
qualified.  In other words, we’ve been doing peremptories with every juror.  We will
go through whether they qualify for cause and then we’ll reserve to exercise those
peremptories after we qualify several of them. 

MR. LUCAS:  That’s correct, Your Honor.  Your Honor, just so the record
will be clear, we anticipate we may be asking for additional preemptory (sic) strikes
in the future.  I know the Court would rule on that at the appropriate time, but we’d
just like to make the Court aware that we may well be asking for additional strikes.

THE COURT:  Yes, sir.  Okay.  Ready, Brian, please.  The Court certainly
approves that agreement.

(37 RR at 31.)  The record does not reflect the reasons for trial counsel’s agreement nor what benefit
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to the petitioner may have resulted from such agreement.  The evidence is not sufficient to show

ineffective assistance.  Petitioner has not overcome the presumption that this was a reasonable trial

strategy. See, e.g., Miller v. Johnson, 200 F.3d 274, 284 (5th Cir. 2000) (trial counsel’s agreement

with prosecution presumed reasonable).  Since further evidentiary development is prohibited at this

point, this ground should be denied. 

iii. Prosecutor’s Closing Argument.

Petitioner also complains that trial counsel failed to object to the prosecutor’s misstatements

of law in closing argument that the verdict on guilt did not need to be unanimous (Am. Pet. at 61-

66),8 and that trial counsel failed to object to the State’s mischaracterization of evidence and

improper argument at closing (Am. Pet. at 66-68).  “A decision not to object to a closing argument

is a matter of trial strategy.” Drew v. Collins, 964 F.2d 411, 423 (5th Cir.1992).  Petitioner has not

overcome this presumption by showing that this trial strategy was deficient  Since further

evidentiary development is prohibited at this point, and based on the record before this Court, this

ground should also be denied. 

iv. Jury Instructions in Punishment Phase.

Petitioner also complains that trial counsel failed to request an anti-parties charge at the

punishment phase of trial. (Am. Pet. at 68-71.)  Since he was found guilty under instructions that

allowed for criminal liability as a party, Petitioner would have been entitled to an anti-parties charge

in the punishment phase if he had requested it. See Nichols v. State, 754 S.W.2d 185 (Tex.Crim.App.

1988).  Petitioner also notes that the prosecutors argued that Petitioner was a future danger based
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on what the group did, rather than on what he did individually. (Pet. at 69-70, citing 56 RR at 79.)

Respondent argues that even if it was deficient to not request the charge, prejudice could not be

shown in light of Circuit precedent that “with the three special issues Texas law focuses the jury on

the individual conduct of the defendant” and that “this structure of the punishment phase reasonably

led the jury to assume the law of the parties was not applicable during this phase.” Westley v.

Johnson, 83 F.3d 714, 723 (5th Cir. 1996) (citing Nichols v. Scott, 69 F.3d 1255, 1268 (5th Cir.

1995).  

This structure is reflected in the following special issue that was given to the jury in the

instant case: 

Do you find from the evidence beyond a reasonable doubt that the defendant,
JOSEPH C. GARCIA, actually caused the death of the deceased, Aubrey Hawkins,
or did not actually cause the death of the deceased but intended to kill the deceased
or another or anticipated that a human life would be taken?

(2 CR at 302.)  A similar instruction was considered in Belyeu v. Scott, 67 F.3d 535, 543 (5th

Cir.1995), to direct the jury to consider only the defendant's personal culpability, and resulted in a

finding of no harm from the overruling of an objection to the absence of an anti-parties charge.

Further, any failure to object or to request an anti-parties instruction is presumed to be a reasonable

trial strategy.  The Petitioner has not shown otherwise and further evidentiary development is now

prohibited.  Therefore, this claim should be denied. 

v. Mitigation Investigation. 

Petitioner also complains that trial counsel failed to investigate possible mitigation evidence.

(Am. Pet. at 77-83.)  He frames this as a failure to obtain a mitigation specialist, but the record

before this Court shows that trial counsel obtained the services of an expert with qualifications that

favorably compare with the qualifications of the mitigation expert now relied upon.  Further, the
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proper focus of this analysis is not whether trial counsel obtained a particular expert or investigator,

or even whether he failed to discover and present potentially mitigating evidence.  Instead, it is

whether trial counsel’s decision regarding his investigation was reasonable and informed by

adequate information. See Wiggins v. Smith, 539 U.S. 510, 522-523, 123 S.Ct. 2527, 2536, 156

L.Ed.2d 471 (2003) (citing Strickland, 466 U.S. at 691, 104 S.Ct. at 2066).  

A review of the merits of this claim requires the Court to look to the “norms of adequate

investigation in preparing for the sentencing phase of a capital trial, when the defense counsel's job

is to counter the State's evidence of aggravated culpability with evidence in mitigation.” Rompilla

v. Beard, 545 U.S. 374, 380-81, 125 S.Ct. 2456, 2462, 162 L.Ed.2d 360 (2005).  Mitigating evidence

can be critically important in a death penalty case. See Moore v. Johnson, 194 F.3d 586, 612 (5th

Cir. 1999)(citing Woodson v. North Carolina, 428 U.S. 280, 96 S.Ct. 2978, 2991, 49 L.Ed.2d 944

(1976), and Eddings v. Oklahoma, 455 U.S. 104, 102 S.Ct. 869, 875, 71 L.Ed.2d 1 (1982)).  Trial

counsel defending a death penalty case has an “obligation to conduct a thorough investigation of the

defendant's background,” [Terry] Williams v. Taylor, 529 U.S. at 396, 120 S.Ct. at 1515 (citing

ABA Standards for Criminal Justice 4-4.1, commentary, p. 4-55 (2d ed.1980)), which “should

comprise efforts to discover all reasonably available mitigating evidence and evidence to rebut any

aggravating evidence that may be introduced by the prosecutor.” Wiggins, 539 U.S. at 524, 123 S.Ct.

at 2537 (quoting Guidelines 11.4.1(C), p. 93 (1989) (emphasis omitted).   

However, a “failure to develop or present mitigating background evidence is not per se

deficient performance.” Moore, 194 F.3d at 615. 

[S]trategic choices made after thorough investigation of law and facts relevant to
plausible options are virtually unchallengeable; and strategic choices made after less
than complete investigation are reasonable precisely to the extent that reasonable
professional judgments support the limitations on investigation.  In other words,
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counsel has a duty to make reasonable investigations or to make a reasonable
decision that makes particular investigations unnecessary.  In any ineffectiveness
case, a particular decision not to investigate must be directly assessed for
reasonableness in all the circumstances, applying a heavy measure of deference to
counsel's judgments. 

Strickland, 466 U.S. at 690-91. 

Trial counsel obtained the services of two mental health experts that testified at trial, Dr.

Judy Stonedale and Dr. Gilda Kessner, Psy.D.  Dr. Stonedale is described as a forensic psychiatrist

on the faculty of UT Southwestern as the Assistant Director of the Forensic Fellowship with

experience in the federal and state prison systems. (55 RR at 59-61.)  She is also listed as a defense

expert in another capital case. Battaglia v. State, 2005 WL 1208949 at *3 (Tex.Cr.App., 2005).  Dr.

Kessner is a clinical psychologist who is also listed in numerous capital cases as a defense expert,

doing “forensic psychological evaluations in capital cases for risk assessment, mitigation and mental

retardation.” Doyle v. Thaler, Slip Copy, 2009 WL 3028574 at *4 (N.D.Tex., 2009).  At Garcia’s

trial, she testified to her qualifications as a licensed clinical psychologist with a specialty in forensic

psychology and criminal matters. (56 RR 10.)  She testified about risk assessment and mitigation

issues, specifically including his childhood background, upbringing and development. (56 RR 52.)

Her qualifications would appear to favorably compare to those of Toni Knox, the investigator now

relied upon by Petitioner’s appointed counsel, and the petitioner has not shown otherwise.

Therefore, the asserted failure to obtain the assistance of a mitigation investigator appears to lack

merit.  

More importantly, however, Petitioner has not shown that any of the information uncovered

by investigator Knox was unknown to trial counsel at the time of trial or that the expert assistance

trial counsel received was deficient.  Admittedly, the petitioner may not have been able to discover
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what was known to trial counsel, but the record before this court also suggests that the critical

information referenced in the petition was extensively placed before the jury at Petitioner’s trial

through family members, friends, Petitioner’s CPS caseworker (with 1,145 pages of CPS records),

and his defense expert psychiatrist and psychologist. (See 53 RR at 204-256; 54 RR at 3-63; 55 RR

at  16-18, 65-68, 71, 80, 90-92, 97-100, 137-155, 168-170; 56 RR 15-37, 54-55, 65-67; Def. Ex. No.

15.)  Petitioner’s current complaint appears to be a disagreement over trial strategy, which is

precisely the type of inquiry that this Court should avoid.  “Strickland does not allow second

guessing of trial strategy and must be applied with keen awareness that this is an after-the-fact

inquiry.” Granados v. Quarterman, 455 F.3d 529, 534 (5th Cir.2006).  If this claim is not

procedurally barred, it should also be denied on the merits. 

2. Appellate Counsel.

In reviewing a claim alleging ineffective assistance of appellate counsel, the traditional

Strickland standard described in Subsection (c)(2)(i), supra, applies. See Blanton v. Quarterman,

543 F.3d 230, 240 (5th Cir. 2008); Busby v. Dretke, 359 F.3d at 714.  Appellate counsel’s failure

to pursue relief on a ground that would not have prevailed on appeal will not constitute ineffective

assistance. See Styron v. Johnson, 262 F.3d 438, 450 (5th Cir. 2001); see also, Penson v. Ohio, 488

U.S. 75, 83-84 (1988) (appointed appellate counsel need not make frivolous arguments); Medellin

v. Dretke, 371 F.3d 270, 279 (5th Cir. 2004) (where omitted claim lacks merit, ineffective assistance

of counsel claim based on failure to raise claim on appeal also lacks merit); Clark v. Collins, 19 F.3d

at 965-66 (failure to raise objection that was meritless at the time not ineffective assistance of

counsel); Williams v. Collins, 16 F.3d 626, 635 (5th Cir. 1994) (where issue lacks merit, failure to

raise issue on appeal cannot satisfy prejudice prong of Strickland ). 
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i. Venireperson.

Petitioner complains that his counsel on direct appeal failed to raise the trial court’s improper

grant of the State’s challenge to venireperson David Chmurzynski. (Am. Pet. at 86-87.)  However,

the trial counsel did not object, choosing instead to remain silent. (13 RR at 249.)  Therefore, any

potential error was not preserved. See Salinas v. State, 166 S.W.3d 368, 372 (Tex.App.–Fort Worth,

2005) citing TEX. R. APP. P. 33.1(a)(1)(A); Heidelberg v. State, 144 S.W.3d 535, 538

(Tex.Crim.App. 2004); Mosley v. State, 983 S.W.2d 249, 265 (Tex.Crim.App., 1998); Bell v. State,

938 S.W.2d 35, 54 (Tex.Crim.App.1996); Rezac v. State, 782 S.W.2d 869, 870 (Tex.Crim.App.

1990)).  It could not have been ineffective to fail to raise a point of error that was not available.

Therefore, if this claim is not procedurally barred, it should be denied on the merits. 

ii. Jury Selection Process.

Petitioner also complains that his counsel on direct appeal failed to  allege that jury selection

was conducted in violation of Texas statutes. (Am. Pet. at 87-88.)  Again, trial counsel agreed to the

complained-of change in the jury selection procedure. (37 RR at 31.)  No error was preserved for

appeal and it was not ineffective to fail to raise an unavailable claim.  Therefore, if this claim is not

procedurally barred, it should also be denied on the merits. 

iii. Extraneous Offense Evidence.

Petitioner also complains that his counsel on direct appeal failed to properly brief an issue

regarding erroneous admission of extraneous offense evidence. (Am. Pet. at 89-92.)  Petitioner

claims that deficient performance is shown in that the CCA refused to review the point on appeal

because it found that appellate counsel failed to adequately brief the issue. (Am. Pet. at 89.)

Petitioner also contends that the issue was preserved and no limiting instructions was given by the
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9The CCA opinion found that “[w]ith regard to appellant's claims that the admission of the
evidence was more prejudicial than probative or that he was entitled to a limiting instruction
regarding the evidence, he has wholly failed to present anything more than conclusory statements.”
Garcia, 2005 WL 395433 at *4.  To the extent that appellate counsel failed to argue the absence of
a limiting instruction, apparently there was no objection to such absence either and therefore that
complaint was not preserved for appeal.   

10The trial court stated:

Any time the Court is called upon to make the 403 balancing test regarding
extraneous offenses, I have to include the following factors and weigh the evidence
accordingly. 
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trial court. (Id.)  However, Petitioner’s claim appears to make the wrong complaint.  

Petitioner claims that appellate counsel failed to properly raise a point of error regarding the

admission of the evidence of his escape from prison under Rule 404(b) of the Texas Rules of

Evidence.  Petitioner asserts that “[w]hile appellate counsel did address the balancing test necessary

under Rule 403 of the Texas Rules of Evidence, he failed to argue that the escape evidence

prejudiced Mr. Garcia by painting him as a criminal generally.” (Am. Pet. at 92.)  However, the

opposite appears to be the case.  As Respondent points out, the CCA did address the extraneous

offense complaint and found that its admission was not improper.

Because the weapons used in the instant offense were identified as those taken from
the prison, and because the taking of the weapons was intricately intertwined with
the prison escape, the trial court concluded that evidence of the escape and the stolen
weapons was admissible as contextual evidence. Furthermore, the court noted that
the evidence of the extraneous events was limited to only that necessary to explain
the connection of the weapons to the instant offense and appellant's connection to the
weapons. The trial court did not abuse its discretion in admitting this evidence.

Garcia v. State, 2005 WL 395433 at *4.  In contrast it was essentially the complaint under Rule 403

that the CCA refused to consider.9  Therefore, Petitioner has not shown that appellate counsel was

ineffective.  Further, The trial court appeared to make the correct balancing test under Rule 403.10
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Number one, the inherent probative value of the evidence; two, the similarly of the
conduct of the offense on trial; number three, the strength of the evidence [of]
extraneous offenses; number four, the nature of the extraneous conduct and its
potential for impressing the jury in irrational, but indelible ways; number five, the
time necessary to develop evidence giving consideration to whether the jury’s
attention will be diverted from the offense on trial and the State’s need for the
evidence including, (a) the availability of other evidence which tends to accomplish
the same purpose; (b) the strength of that other evidence; (c) whether the purpose
served by the extraneous conduct relates to an issue that is in dispute. 

The nature of the dispute in this case is regarding the weapons that were used during
the robbery and the parties conducting the robbery and murder in Irving, Texas. 

Specifically, the defense position is that this is an extraneous offense. It’s not part of
the same criminal transaction or episode. The State’s position is that this is all one
contextural (sic) pattern of events. 

 * * * 

I’ve heard arguments from both sides. The Court has made the appropriate balancing
test. I find that the escape from the penitentiary some 11 days prior to the 24th of
December is contextural (sic), will not overburden the jury, and [for] the limited
purpose of admitting the testimony from [State’s witness] Garcia to prove up the
ownership of the weapons and the parties involved in obtaining that property.

(48 RR at 3-5).
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iv. Jury Instructions in Guilt Phase.

Petitioner also complains that his counsel on direct appeal failed to raise points of error on

jury instructions regarding intent at guilt/innocence phase of trial. (Am. Pet. at 93-97.)  However,

as noted above, it was not error for trial counsel to not make those objections to the charge.

Therefore, an appellate point would not have prevailed. 

v. Prosecutor’s Argument.

Petitioner also complains that his counsel on direct appeal failed to raise as error the State’s

mischaracterization of evidence and improper argument at closing. (Am. Pet. at 98-99.)  However,
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no objection was made at the time of the prosecutor’s argument.  Therefore, no error was preserved

for appeal. See Threadgill v. State, 146 S.W.3d 654, 670 (Tex.Crim.App.2004) (failure to object to

prosecutor's argument during punishment phase forfeits right to complain about argument on

appeal); Cockrell v. State, 933 S.W.2d 73, 89 (Tex.Crim.App.1996) (“Before a defendant will be

permitted to complain on appeal about an erroneous jury argument . . ., he will have to show he

objected and pursued his objection to an adverse ruling.”).  The state courts have overruled “any

prior cases to the contrary.” Cockrell, 933 S.W .2d at 89; Lewis v. State, 2010 WL 2998749, at *3

(Tex.App.--Tyler, 2010, no pet.) (noting elimination of fundamental error exception to a defendant's

failure to object to improper prosecutorial argument); Price v. State, 2011 WL 3618088 at *1

(Tex.App.--Tyler, 2011) (same).

vi. Invalid Search and Arrest.

Petitioner also complains that his appellate counsel failed to raise the denial of a motion to

suppress evidence obtained under invalid search and arrest warrants. (Am. Pet. at 100-115).

Respondent incorrectly asserts that this claim is not cognizable on federal habeas review due

to the limitations imposed by the Supreme Court in Stone v. Powell, 428 U.S. 465, 96 S.Ct. 3037,

49 L.Ed.2d 1067 (1976).  This is not a claim of an illegal search brought under the Fourth

Amendment, but a claim of ineffective assistance of counsel brought under the Sixth Amendment.

Therefore, the limitations of Stone v. Powell do not apply, and the Supreme Court has expressly

refused to extend these restrictions to the federal habeas review of Sixth Amendment claims of

ineffective assistance of counsel for failing to protect rights to the exclusion of evidence allegedly

obtained in violation of the Fourth Amendment. See Kimmelman v. Morrison, 477 U.S. 365, 379,

382-83, 106 S.Ct. 2574, 91 L.Ed.2d 305 (1986).
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Petitioner asserts that the search was illegal because of technical defects in the search and

arrest warrants. (Am. Pet. at 109-114.)  However, the trial court did not rely on the validity of the

warrants, but determined that the evidence was legally obtained in a valid search incident to a

warrantless arrest under Colorado law. (49 RR at 24-25.)  Petitioner also noted that “[t]he validity

of the warrants had been an issue in the three trials of other Texas Seven defendants that preceded

Mr. Garcia’s trial.” (Am. Pet. at 100.)  However, he has not shown that any different result obtained

from any of the other “Texas Seven” trials or appeals, and in at least one of them the appellate

claims of erroneous admission of this evidence in violation of the Fourth Amendment failed. See

e.g,. Rodriguez v. State, 2006 WL 827833 at *1-*4 (Tex.Crim.App. 2006).  Since Petitioner has not

shown that any different outcome would have occurred if the claim has been raised in his appeal,

this claim also fails on the merits. 

Therefore, if these claims are not procedurally barred, it is recommended that they all be

denied on their merits.   

VII.  STATE HABEAS COUNSEL. 

Garcia also claims that his original state habeas counsel denied him the competent and

effective assistance of counsel guaranteed by the Sixth and Fourteenth Amendments to the United

States Constitution. (Am. Pet. at 116-127.)  However, there is no constitutional right to state habeas

counsel, so there can be no constitutional violation for not providing it.  Coleman v. Thompson, 501

U.S. 722, 752, 111 S.Ct. 2546, 2546, 115 L.Ed.2d 640 (1991); but see supra, at 13, n.2 (referencing

current challenges before Supreme Court).  To the extent that this is raised as an independent ground

for habeas corpus relief, it is precluded by statute: “The ineffectiveness or incompetence of counsel

during Federal or State collateral post-conviction proceedings shall not be a ground for relief in a
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proceeding arising under section 2254.” 28 U.S.C. § 2254(i)); see also Martinez v. Johnson, 255

F.3d 229, 245 & n.22 (2001) (upholding bar to relief in § 2254(i)); Beazley v. Johnson, 242 F.3d

248, 271 (5th Cir. 2001).  To the extent that this is raised as a cause to excuse any procedural default

arising from state habeas counsel’s failure to raise these in the original state habeas application, this

argument is precluded by case authority.  Since there is no constitutional right to counsel in state

post-conviction habeas corpus proceedings, Garcia cannot rely on constitutionally ineffective

assistance of counsel in such proceedings in order to establish cause and prejudice. See Coleman,

501 U.S. at 752; Martinez v. Johnson, 255 F.3d 229, 240-41 (5th Cir. 2001); Beazley, 242 F.3d at

271.  Accordingly, these claims should be denied.  

VIII.  CONCLUSION.

Garcia has not shown that any of the claims presented in this case warrant federal habeas

corpus relief from his state conviction and death sentence.  Accordingly, relief should be denied.

RECOMMENDATION

This Court recommends that the petition for writ of habeas corpus filed in this case pursuant

to 28 U.S.C. § 2254 be DENIED.

DATED November 1, 2011.

_____________________________________
PAUL D. STICKNEY
UNITED STATES MAGISTRATE JUDGE
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INSTRUCTIONS FOR SERVICE AND
NOTICE OF RIGHT TO OBJECT

A copy of this report and recommendation shall be served on all parties in the manner

provided by law. Any party who objects to any part of this report and recommendation must file

specific written objections within 14 days after being served with a copy. See 28 U.S.C. § 636(b)(1);

Fed. R. Civ. P. 72(b).  In order to be specific, an objection must identify the specific finding or

recommendation to which objection is made, state the basis for the objection, and specify the place

in the magistrate judge's report and recommendation where the disputed determination is found.  An

objection that merely incorporates by reference or refers to the briefing before the magistrate judge

is not specific.  Failure to file specific written objections will bar the aggrieved party from appealing

the factual findings and legal conclusions of the magistrate judge that are accepted or adopted by

the district court, except upon grounds of plain error. See Douglass v. United Services Automobile

Ass'n, 79 F.3d 1415, 1417 (5th Cir.1996).
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