No.

IN THE SUPREME COURT OF THE UNITED STATES
OCTOBER TERM, 2017

GERQUAN BELTON, PETITIONER

V.

STATE OF OHIO, RESPONDENT

ON PETITION FOR A WRIT OF CERTIORARI TO THE SUPREME COURT OF QHIO

APPENDIX TO
PETITION FOR A WRIT OF CERTIORARI




. Appendix A

[Untid t]ﬁs‘ opinion appears in the Ohio Official Reports advance sheets, it may be cited as.Srare
- % Belton, Slip Opinion No. 2017-Ohie-7827.] ‘

NOTICE

This slip opinion is subject to formal revision before it is published in an

advance sheet of the Ohio Ofﬁciaereport's. Readers are requested to
prompily notify the Reporter of Decisions, Supreme Court of Ohio, 65
South Front Street, Columbus, Ohio 43215, of any typographical or other
formal errors in the opinion, in order that corrections mdy be made before

the opinion is published.

SLiP OPINION No. 2017-OHIO-7827
TaE STATE OF OHIO, APPELLEE, v. BELTON, APPELLANT.
[Until this opinion appears in the Ohio Official Reporis advance sheets, it
may be cited as State v. Belton, Slip Opinion No. 2017-Ohio-7827.]
Court of appeals’ judgnent affirmed on the authority of State v. Aalim.
(No. 2016- 1270—Submited April 4, 2017—Decided September 27, 2017.)
APPEAL from the Court of Appeals for Hamilton County, No, C-150358.

1 The Judgment of the court of appeals is affirmed on the authority of
State v. Aalim, __ Ohio St3d'__, 2017-Ohio-2956, N.E3d .
' O’CONNOR, C.J., and O’DONNELL, KENNEDY, FRENCH, and DEWINE, JT.,
COLCUT. _ | -

O’NEILL, ]., dissents for the reasons stated in his dissenting opinion in State
v. Aalim, . Ohio St3d __, 2017-Ohio-2956, _ N.E3d __, would reverse the
judgment of the court of appeals pursuant to State v. Aalim, ___ Obio St3d __
2016-Ohio-8278, _ N.E.3d __ , and would remand the cause to the juvenile court
for an amenability determination consistent with R.C. 2152.12(13).
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- FISCHER, J., not participating.

Timothy Young, Ohio Public Defender, and Charlyn Bohland, Assistant
Public Defender, for appellant.
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IN THE COURT OF APPEALS. - WG
FIRST APPELLATE DISTRICT OF OHIO,
HAMILTON COUNTY, OHIO D1505%

STATE QF OHIO, B APPEAL NO. C-150358

- TRIALNO{K
Plaintiff-Appellee, . L 6
. e JUDGMENT ENTRY.
vs. : :

GERQUIN BERNARD BELTON, B . .
| ‘ Defendant-Appellant. : . _' 'ENTERED
S -3 416

' Wé consider this appeal on the accelerated calendar, and this judgment entry
is not an opinion of the court. See $.Ct.R.Rep.Op. 2; App.R. 11.1(E'j; LocR.11.11.

- Following a jury trial, defendant—appél]ﬁnt ‘Gerquin Bernard Belton was
cori';'ii:ted of one count of aggravated murder under R.C. 2903.01(B) and ﬁvo counts
of aggra;vateé rqbﬁery under R.C. 2911.01(A)(1), all with accompanying firearm
spmﬁcaﬁom. Beltoﬁ was 16 ﬁgrs old at the time of the'-o'ffevnses. He was originally
cﬁarged as a juvenile, but the Hamilten County Juvenile Court transferred

. Junsdmtmn 1o the Hamiltor County Court of Common Pleas under the statutes
govermng mandatory bmdovers ‘We find no ment in Beltons six asmgnments of
BITor, an& we affirm his convictions.

In his first assignment of error, Belion contends that the Juvemle court erred _
in transferring jurmdlcnon of his case to the court of common pleas, Bmdover was

manﬂatory under R.C. 2152.10(A)(1) as long as there was probable cause to believe
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that Belton had commltted the act charged R C 2152.12(A). To mect thxs standard

the state had to produce ewdence that raised more than a mere suspicion “of guilt, but

" it did not have to produce evidence proving guilt beyond a reasonable doubt. See In

‘re_A-..'I-.S.-,--uo-tho_St...3d—185,-2908=0h-i0'=53 o;'-;-897—N..E 2d.629,9.62;-In-re-Moore,

15t Digt. Hamilton Nos. C-050576, C-090577 and G-000578, 2910—0hia—3§91, 922 '

In this case, the state presented su:fﬁéient evidence to establish probable
cause that Belton had purpoself engaged in conduct that would have constituted

aggravated murder if commxtted by an adult. Therefore, the tnal court did not errin

 binding him over to the common pleas court

Belton contends that one of the state’s witnesses was not eredible. But even

- though we review the probable-cause determination de novo, we still defer to the
) j}xvg;aile court’s determination regarding the credibility of witnesses. Inre AJ:S, at {

. 51; In re Moore at 1 21. He also argues that no physical evidence linked him to the -

crimes. _-But, even in a trial, no rule of law exists that a witne§é’s testimony must be

corroborated by physical evidence. State v. Thomas, 1st Dist. Hamilton No. C-

.120561, 2013-01::10-5386 145.

Belton further argues that R.C, 215210 and 2152.12 violated his consutunonal
rights to due process, equal protection and the prohibition against cruel and ur.msual _
punishment. This court rejected all-of these ar'guments in State v. MaKin.ﬁey, 1st".
Dist. Hamilton Nos. C-140743 and C—140744, 2015-0h10-4398 Consequenﬁy, we
overrule Belton's first ass1gnment of error. ‘

~ In'his second' assignment of error, Belton contends that the trial doint érred
by fmhng to remove a juror that had been sleeping during dlosing arguments and the

Jury instructions. The trial court has “considerable discretion in deciding how to
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handle a sleeping juror.” ‘,Szate v. McKnight, 107 Ohio 5t.3d 101, 2005-0}116-6046,
837N.E.2d 31,5, §184; State v, Tapke, 1st Dist. Hamilton Né. C-060494, 2007-Chio-
5124, 137.

The record shows that Belton informed the court that a deputy sheriff had

seen a juror sleeping during closing .arguments and the jary instructions. The trial
court quesﬁdned the juror, and she stated that she did not belies}e that she had fallen
asleep and that she had listened to everytlﬁng as best she could. The pmsec'utof
stated that he had been suttlng close to the ) Jumr and had not seen her sleepmg The

trial court also stated that the court had not seen any jllI‘OI‘S sleeping, 'The court

- denied a motxon to have the Juror excused bécause there was “no svidence to suggest

that she did fa].l asleep

Under the clrcumstances, we cannot hold that the tnal court’s failure to

excuse !:he juror was &o arbitrary, unreasonable or unconscmnable #s to connote an

. abuse of dlscretmn See Mcnght at 1{ 186-187; Tapke at 1 40. The. trial judge is in

the best position to deterxmne the nature of alleged jury mmconduct and the
appropnate remeches. Mcnght at Y 184; Tapke at { 37. Censequently, we overrule

Belton s second ass:gnment of error.,

In h13 third assignment of error, Belton contends that the trial court erved in

_giving a jury instruc’aen under Statz v. Howard, 42 Chio .St.gd 18, 537 N.E.2d 188

(1989), when the jﬁry indicated they were deadlocked after only a few hours. of

. deliberation. The Howard charge is a supplemental ins&ucﬁon for the court fo gi{re

a deadlocked jury to encourage them to reach a verdict. State v. MeCoy, 1st Dist.

Hamilton No. C-690599, 2010»0hil_5—581o, % 57. .The-determinaﬁon'of whether a

jury. is irveconcilably deadlocked Hes within the trial court’s discretion, State v,
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Gapen, 104 6hio_St.3‘d 358, 2004-0hio-6548, 819 N.E.2d 1047, 1127 McC‘oy at g
59. ' |

The record shows that the j jury had been dehberatlng nine hours when it

- mformed the court that it was at ah impasse. This case mvolved multiple counts and

specmﬁcatmns. After the court gave the Howard charge, the jury asked to review the -
testimony ofﬁvo mﬁtnesses, indicating ﬁat jt was not satisfied with its recollection of
the testimony and that it was not truly deadlocked. See McCoy at §59. Nothing in
the record shows any potential for coercion ereated by the court's instructidn, and we
find 10 abuse of diseretion by the court in giving the Howard charge. See Gapen at ¥
128-130; McCoy at | 60; State v. Carson, 1st Dist. Hamilton No, C-o40042, 2005-
Ohio-g02, ¥ 48-57. We, therefore, overrule Belton’s third asagnrnent of Error.

" In his fourth asmgnment of error, Belton eontends that the state’s evrdence

was not suffictent tq support his convictions. In dE(:ld.mg if the evidence was

sufficient, we neither resolve evidentiary. conilicts nor assess the credibility of
wimésses._ I’hémas, st Dist. Hamikton No C-120563, 2013—Ohid-538_6, at 145. Qur
review of the record shows that a rational trier of fact, after viewiﬁg the evi&ence ina
light most favotable to the prosecution, could have found that the state proved
‘beyond a reasonable doubt all of the eleuiénts of aggravafgd murder and two cﬁunt-s
of aégravated robbery, as well as the accompanying specifications. Therefore, the

evidence was sufficient to support the convictions. See State v. Jenks, 61 Ohio St,3d

| 259, 574 N.E.2d 492 (1991), paragraph two of the syllabus; Sfa;e v. Qfile, 18t Dist,

Hamilton Nos, C—no 677 and C-110678, 2012-Ohio-6015, 1 48.
Belton also argues that his convictions were against the manifest weight of the

evidence. After reviewing the record, we canmot say that the trier of fact logt its way
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and created such a manifést miscarriage of justice that we must reverse Belton’s
convictions and order a new trial. Therefore, the convictions were not against the

manifest weight of the evidencé. See State v, Thompkins, 78 Ohio St.3d 380, 387,

678 N.E.2d 541 (199;/); Thomas, 1st Dist. Hamilton No. (-120561, 2013-Ohio-5386,
at 148, B ' ' - | _

Belton'primarily argues that the statg’s witnesses were ﬁOt.crediBle, but
matters as to the credibility of evidence are fof the trier of fact to decide. State v.
Bryan, 101 Ohio St.3d 27'4'2, 2004-tho-971; 804 N.E.2d 433, 1 1i6; Thomas at 1 48.
Consequently, we overrule Belton’s foirth assi-gnlénent of error.

-In his fifth assignnient of error, Belton argues‘lthat the trial court erred in
overruling h!S motion for a new trial. He sought a new tnal under CnmR.. 33(A)(2),
which allows for a new trial for * “rregularity in the pmceedmgs, or in any order or
ruling -of the courl:, or abuse of discretion by the court, @ecause of which the
defendant was prevented froml having a fair trial.”> He argued‘ that t‘ne trial court
abused its discretion by rot remowng the sleeping juror, an argument we haver
already found to be w:thout merit. He also_ sought a new trial under Crim.R.
33(A)(4) which allows for a new trial if the verdict is not sustained by sufficient
evidence, also an argument that we have found to be without merit.

 The decision whether to grant a new trial liss vithin the trial court’s
discretion, State . Schiebell, 55 phio St.3d 71, 564 N.E.2d 54 (1990}, paragraph’one
of the syllabus; State v. Ritze, 154 Ohio App.3d 133, 2003-01113:-4:580, 796 N.E.aci'
566, 16 (18t Dist.}, “New-trial mdtions are not to be grg'nte@ Iig-htly,” State v. Baker,
1st Dist, Hamilton Noé. C-080157 and C-080159, 2009-Ohio-4188, ¥ 69." The trial

cburt_held a hearing on Belion’s motion and fully considered it. He has }10t
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demonstrated that the trial court’s decision tg overrule ‘the rmotion was so arbm'ary,

) unreasonable, ot unconscionable as to connote an abuse of discretion, See State v.

Hancack, 108 Ohia 5t.3d 57, 2006—0hm-—160, 840 N.E.2d 1032, § 130; Thomas at |

31. Therefore, we overrule Belton’s fifth assignment of erroz.

[URTyro

In his sixth assignment of error, Belton contends that the trial cou.rt erred in

_ sentencing him because it failed to prowde him with various notifications. First, he-

argues that the court failed to nothy him jthat he should not ingest or be injected with
a drug of abuse and that he would be required to submit to random drug testing in

prisdn as required by R.C, 2920.19(B)(2)(f). But this conrt has held that R.C.

2920.19(B)(2)(f) does not confer any substantive rights on the defendant. Therefore,

the court’s failure to comply with the requirements of that section did not prejudice

Belton and was harmlesy error, See State v, Fz‘nneH 1st Dist 'Hami]tcin Nos. C-

140547 and C-140548, 2015-Ohio-4842, 1 60; Statev Haywood, 15t Dist. Hamllton

~ No, C-130525, 2014—0}110-2801, 118.

Next, Belton argues that the trial cour.t erred i.n fajliﬁg to infofm him of his -
right to earn prison—l_imé credit under RC. 2967.193 for his p;arﬁcipation in various
pl;isnln programs. But the version of the statute i effect at the ﬁme of Belton's
sentencing did not require the court to do so. See Finnell at § 61; Haywood at §17.
| _ Finally, Belton contends that the tnal court erred in | falling to notify him that |
he would be required to submit to DNA testmg and of the consequences of failing to
provide that sample under. R.C. 2901.07(B). Again, this coupt has held.ﬂ;at the
statute does not confer any substantive rights on the defendant. Therefore, -the
court’s failure to notify Belton about DNA testing was harmless and did not prej;udice

him, See State v. Taylor, 15t Dist. Hamilton No. C-150488, 2016-Ohio-4548, 1 5-6, °
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-

Consequenﬂy, the trial court did not err in sentencing Bélton. We overrule his sixth

assignment of error and affirm his convictions.

A certified copy of this judgment entry constitutes the mandate, whichi shall

be sent to the trial court under App.R. 27. Co;a'_’chsha]l betayed under App.R. o4 :

Ctmmamm, P.J.,, MOCK and STAUTBERG, JJ.

" Tothe clerk:

Enter upon the journal of the court on J uly 13, 2016

per order of the COUT, _ Q




