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No. 17-7232

In  th e

SUP REME COURT OF THE UNITED STATES OF AMERICA

October Te rm , 2017
______________________________________________________________________________

SHAUN MICHAEL BOSSE

P et i t ion er ,

-vs-

THE STATE OF OKLAHOMA

R esp on d en t .
______________________________________________________________________________

On  P e tit ion  for Writ  of Ce rtiorari to  th e
Oklah om a Cou rt of Crim in al Appe als

______________________________________________________________________________

BRIEF IN OP P OSITION TO P ETITION
FOR WRIT OF CERTIORARI

Respondent  respect fu lly urges th is Cour t  to deny the pet it ion  for  wr it  of

cer t iora r i to review the Opin ion  of the Oklahoma Cour t  of Cr imina l Appea ls en tered

May 25, 2017. S ee Bosse v. S tate, 400 P .3d 834 (Okla . Cr im. App. 2017).

STATEMENT OF THE CASE

Pet it ioner  is curren t ly incarcera ted pursuant  to a  J udgment  and Sentence

entered in the Dist r ict  Cour t  of McCla in  County, Case No. CF-2010-213, convict ing h im

of three counts of fir st  degree murder  and one count  of first  degree a rson .  Pet it ioner’s

convict ions a re the resu lt  of a  ju ry t r ia l in  which he was found guilty beyond a



reasonable doubt  of murder ing Ka t r ina  Gr iffin  and her  two children , eight -yea r-old

Chr ist ian  Gr iffin , and six-year-old Chasity Hammer , in  Ms. Gr iffin’s home, and then

set t ing the home on  fire.  The jury found the existence of th ree aggrava t ing

circumsta nces for  each murder  count , namely: (1) dur ing the commission  of each

murder , the defendant  knowingly crea ted a  grea t  r isk of dea th  to more than  one

person; (2) each murder  was especia lly heinous, a t rocious or  cruel; and (3) each murder

was commit ted for  the purpose of avoiding or  prevent ing a  lawful a r rest  or  prosecut ion.

S ee Okla . Sta t . t it . 21, § 701.12 (2011).  At  the conclusion  of Pet it ioner’s t r ia l, the jury

recommended sentences of dea th  for  the murders, and th ir ty-five yea rs imprisonment

for  the a rson .  The t r ia l cour t  sen tenced Pet it ioner  accordingly on  December  18, 2012.

From his convict ions, Pet it ioner  filed a  direct  appea l with  the Oklahoma Cour t

of Cr imina l Appea ls (OCCA).  On October  16, 2015, the OCCA affirmed Pet it ioner’s

convict ions and sen tences. S ee Bosse v. S tate, 360 P .3d 1203, 1236 (Okla . Cr im. App.

2015) (Bosse I).  Relevant  here, the OCCA addressed and rejected Pet it ioner’s

a rgument  tha t  Oklahoma’s especia lly heinous, a t rocious or  cruel a ggrava t ing

circumstance, a s well a s the two other  aggrava t ing circumstances found in  h is case, is

facia lly vague and overbroad:

In  Proposit ion  XIII, Bosse cla ims tha t  the
aggrava t ing circumsta nces found by the jury fa iled to
perform the na rrowing funct ion  required by the Eighth  and
Four teenth  Amendments to the United Sta tes Const itu t ion
and Art icle II, §§ 7, 9 and 20 of the Oklahoma Const itu t ion . 
He a rgues tha t  none of the aggrava t ing circumsta nces, a s
presented to the jury through inst ruct ions, adequa tely serve
the na rrowing funct ion  necessary for  const itu t iona l

2



applica t ion  of the dea th  pena lty.  We have repea tedly
rejected these a rguments.  Specifica lly, we have found tha t
the aggrava t ing circumstance tha t  the defendant  crea ted a
grea t  r isk of dea th  to more than  one person  is
const itu t iona l.  Wood v. S tate, 2007 OK CR 17, ¶  26, 158
P.3d 467, 477.  We have found the aggrava t ing circumstance
tha t  the murder  was commit ted to avoid a r rest  or
prosecut ion  is sufficien t ly narrow as to be const itu t iona l. 
Hanson v. S tate, 2009 OK CR 13, ¶  48, 206 P .3d 1020, 1034. 
We have found the aggrava t ing circumsta nce tha t  the
murder  was heinous, a t rocious or  cruel is na rrow enough to
be const itu t iona l.  S m ith , 2013 OK CR 14, ¶  61, 306 P .3d a t
577; Postelle, 2011 OK CR 30, ¶  84, 267 P .3d a t  144.  As the
Sta te notes, Bosse admits th is but  a rgues tha t  the
narrowing limita t ions for  each  circumstance a re insufficien t
because, he a lleges, they have been  inconsisten t ly applied. 
We have rejected th is a rgument , sta t ing, “a n  aggrava t ing
circumstance does not  become ‘overbroad’ based upon the
manner  it  is applied to par t icula r  cases.”  Mitchell v. S tate,
2006 OK CR 20, ¶  104, 136 P .3d 671, 711 (quot ing DeRosa
v. S tate, 2004 OK CR 19, ¶  91, 89 P .3d 1124, 1155).

In  th is proposit ion  Bosse a lso compla ins about  two
inst ruct ions.  He notes tha t  there is no uniform jury
inst ruct ion  for  the aggrava t ing circumstance tha t  the
defendant  crea ted a  grea t  r isk of dea th  to more than  one
person .  Bosse neither  objected to the absence of such  a n
inst ruct ion , nor  requested such an  inst ruct ion , and has
waived a ll bu t  pla in  er ror .  Postelle, 2011 OK CR 30, ¶  86,
267 P .3d a t  144-45. We have held tha t  no separa te uniform
inst ruct ion  defin ing th is aggrava t ing circumstance is
necessa ry, finding tha t  use of the sta tu tory language
expla in ing th is aggrava t ing circumstance sufficient ly
informs jurors wha t  is necessa ry to suppor t  a  finding tha t  it
is present .  Eizem ber v. S tate, 2007 OK CR 29, ¶ ¶  137-139,
164 P .3d 208, 241. Bosse a lso compla ins the uniform
inst ruct ion  on  the aggrava t ing circumstance tha t  t he
murders were heinous, a t rocious or  cruel fa ils to na r row the
sentencer’s discret ion . Bosse objected to th is inst ruct ion ,
and h is request  for  a  differen t  inst ruct ion  on  th is
circumstance was den ied by the t r ia l cour t . As Bosse
a dmits, th is Cour t  has rejected th is cla im.  Postelle, 2011

3



OK CR 30, ¶  84, 267 P .3d a t  144.  This proposit ion  is
denied.

Bosse I , 360 P .3d a t  1229.  In  per t inent  pa r t , the OCCA a lso held tha t  there was no

error  in  the admission  of vict im impact  t est imony tha t  included sen tencing

recommenda t ions.  Id . a t  1226-27.  Pet it ioner  sought  a  rehear ing in  the OCCA which

was denied on  December  1, 2015. S ee 12/01/2015 Order , OCCA Case No. D-2012-1128

(unpublished).  Pet it ioner’s applica t ion  for  post -convict ion  relief was denied by the

OCCA in  an  unpublished order  on  December  16, 2015.  S ee Bosse v. S tate, OCCA Case

No. PCD-2013-360, slip op. (Okla . Cr im. App. December  16, 2015) (unpublished).

Pet it ioner  sought  cer t iora r i review from this Court  a lleging er ror  in  the

admission  of cer ta in  vict im impact  evidence.  This Cour t  granted cer t iora r i, vaca ted

Pet it ioner’s sen tence, and remanded the case back to the OCCA in  Bosse v. Ok lahom a,

580 U.S. __, 137 S. Ct . 1, 196 L. Ed. 2d 1 (2016).  This Cour t ’s opin ion  in  Bosse was

limited to review of the OCCA’s holding tha t  the sentencing recommenda t ions in  the

vict im impact  test imony were proper ly a llowed.  Id . a t  ___, 137 S. Ct . a t  2.  This Cour t

held tha t  the OCCA remained bound by th is Court 's holding in  Booth  v. Maryland , 482

U.S. 496, 107 S. Ct . 2529, 96 L. Ed. 2d 440 (1987), tha t  the admission  of a  vict im’s

fa mily members’ opin ions about  the appropr ia te sen tence viola tes the Eighth

Amendment , such tha t  the OCCA erred in  concluding otherwise.  Id . a t  ___, 137 S. Ct .

a t  1-2.  This Cour t  remanded th is case to t he OCCA for  fur ther  proceedings not

inconsisten t  with  it s opin ion .  Id . a t  ___, 137 S. Ct . a t  3.  On November  16, 2016, the
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OCCA withdrew the manda te issued in  Bosse I.  Order  Withdrawing Manda te, Bosse

v. S tate, OCCA Case No. D-2012-1128 (Okla . Cr im. App. Nov. 16, 2016) (unpublished).

Following fur ther  br iefing from both  pa r t ies on  the issue, on  May 25, 2017, the

OCCA aga in  a ffirmed Pet it ioner’s convict ions and sen tences. S ee Bosse v. S tate, 400

P.3d 834 (Okla . Cr im. App. 2017) (Bosse II).  The opin ion  in  Bosse II served to replace

the opin ion  in  Bosse I and discussed a ll of the issues or igina lly ra ised in  Pet it ioner’s

direct  appea l.  S ee Id . a t  840.  However , the only change in  the OCCA’s ana lysis of the

issues was as to the Booth  issue.  Com pare Bosse I , 360 P .3d a t  1214-36, with  Bosse II ,

400 P .3d a t  843-67.  With  regard to the Booth  issue, the OCCA held tha t  the admission

of the sen tencing recommenda t ions was er ror , bu t  the er ror  was ha rmless beyond a

rea sona ble doubt .  Bosse II , 400 P .3d a t  855-57.  As to Pet it ioner’s cla im tha t  the

aggrava t ing circumstances in  h is case a re facia lly vague and overbroad, the OCCA

repea ted verba t im it s ana lysis and reject ion  of th is issue in  Bosse I:

In  Proposit ion  XIII, Bosse cla ims tha t  the
a ggrava t ing circumstances found by the jury fa iled t o
perform the na rrowing funct ion  required by the Eighth  and
Four teenth  Amendments to the United Sta tes Const itu t ion
and Art icle II, §§ 7, 9 and 20 of the Oklahoma Const itu t ion . 
He a rgues tha t  none of t he aggrava t ing circumstances, a s
presented to the jury through inst ruct ions, adequa tely serve
the na rrowing funct ion  necessary for  const itu t iona l
applica t ion  of the dea th  pena lty.  We have repea tedly
rejected these a rguments.  Specifica lly, we have found tha t
the aggrava t ing circumstance tha t  the defendant  crea ted a
grea t  r isk of dea th  t o more than  one person  is
const itu t iona l.  Wood v. S tate, 2007 OK CR 17, ¶  26, 158
P.3d 467, 477.  We have found the aggrava t ing circumstance
tha t  the murder  was commit ted to avoid a r rest  or
prosecut ion  is sufficien t ly na rrow as to be const itu t iona l. 
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Hanson v. S tate, 2009 OK CR 13, ¶  48, 206 P .3d 1020, 1034. 
We have found the aggrava t ing cir cumstance tha t  the
murder  was heinous, a t rocious or  cruel is na rrow enough to
be const itu t iona l.  S m ith , 2013 OK CR 14, ¶  61, 306 P .3d a t
577; Postelle, 2011 OK CR 30, ¶  84, 267 P .3d a t  144.  As the
Sta te notes, Bosse admits th is bu t  a rgues tha t  the
narrowing limita t ions for  each circumstance a re insufficien t
because, he a lleges, they have been inconsisten t ly applied. 
We have rejected th is a rgument , sta t ing, “an  aggrava t ing
circumstance does not  become ‘overbroad’ based upon the
manner  it  is applied to pa r t icula r  cases.”  Mitchell v. S tate,
2006 OK CR 20, ¶  104, 136 P .3d 671, 711 (quot ing DeRosa
v. S tate, 2004 OK CR 19, ¶  91, 89 P .3d 1124, 1155).

In  th is proposit ion  Bosse a lso compla ins about  two
inst ruct ions.  He notes tha t  there is no uniform jury
inst ruct ion  for  the aggrava t ing cir cumstance tha t  the
defendant  crea ted a  grea t  r isk of dea th  to more than  one
person .  Bosse neither  objected to the absence of such an
inst ruct ion , nor  requested such an  in st ruct ion , and has
waived a ll bu t  pla in  er ror .  Postelle, 2011 OK CR 30, ¶  86,
267 P .3d a t  144-45.  We have held tha t  no separa te uniform
inst ruct ion  defin ing th is aggrava t ing circumstance is
necessa ry, finding tha t  use of the sta tu tory language
expla in ing th is aggrava t ing circumstance sufficient ly
informs jurors wha t  is necessa ry to support  a  finding tha t  it
is present .  Eizem ber v. S tate, 2007 OK CR 29, ¶ ¶  137-139,
164 P .3d 208, 241.  Bosse a lso compla ins the uniform
inst ruct ion  on  the aggrava t ing circumstance tha t  the
murders were heinous, a t rocious or  cruel fa ils to na r row the
sentencer 's discret ion .  Bosse objected to th is inst ruct ion ,
and h is request  for  a  differen t  inst ruct ion  on  th is
circumstance was denied by the t r ia l cour t .  As Bosse
admits, th is Cour t  has r eject ed th is cla im.  Postelle, 2011
OK CR 30, ¶  84, 267 P .3d a t  144.  This proposit ion  is
denied.

Id . a t  859-60.  Pet it ioner  sought  a  rehear ing in  the OCCA which  was granted on  J u ly

24, 2017, bu t  no relief was given . S ee Bosse v. S tate, 406 P .3d 26 (Okla . Cr im. App.
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2017).  The OCCA’s opinion  on  rehear ing effected a  change only to it s ana lysis of

Pet it ioner’s cumula t ive er ror  cla im.  S ee Id . a t  26.

STATEMENT OF THE FACTS 1

Katr ina  Griffin  lived with  her  two ch ildren , Chr ist ian  Griffin  and Chasity

Hammer, in  a  mobile home loca ted on  her  fa ther’s rura l McCla in  County proper ty nea r

Dibble, Oklahoma (1 Tr . 30-34).  For  the most  pa r t , Ka t r ina  stayed home because she

suffered seizures tha t  prevented her  either  from dr iving or  working (1 Tr . 35-36, 49). 

In  ear ly J u ly 2010, Ka t r ina  met  Pet it ioner  on  the in ternet  and the two sta r ted da t ing

(1 Tr . 38-41, 44; 2 Tr . 88-89, 121).  Pet it ioner  qu ickly became par t  of Kat r ina ’s wor ld. 

On the evening of J u ly 17, 2010, Pet it ioner  hung out  with  Kat r ina , her  cousin  Hea ther

Molloy and Molloy’s boyfr iend Henry Pr ice, a t  Ka t r ina ’s t ra iler .  They played video

games, drank beer  and listened to music (2 Tr . 88-91,127-130).

On J u ly 22, 2010, a round 6:00 p.m., Pet it ioner  a r r ived for  a  visit  a t  Ka t r ina ’s

t ra iler  (1 Tr . 45-46).  Ginger  Griffin , Ka t r ina ’s step-mother , br iefly en tered Ka t r ina ’s

t ra iler  tha t  n ight  when she dropped Chasity and Chr ist ian  off a fter  a  visit  next  door

to her  home.  Pet it ioner  and Ka t r ina  were sit t ing on  the love sea t  in  the living room,

using the laptop (1 Tr . 47-48, 58-59).  La ter  tha t  evening, Mrs. Griffin  received a  phone

ca ll from Christ ian  asking if he had left  any of h is video games a t  her  house (1 Tr . 59). 

When Mrs. Gr iffin  responded tha t  Chr ist ian  had not  left  any of h is video games behind

1  References to the Tria l Transcr ipt s will be designa ted as “(Vol. No.) Tr .” followed by
the pa ge number .  References to the Or igina l Record will be designa ted as “O.R.”
followed by the page number .
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but , instead, took them home, Ka t r ina  got  on  the line and asked the same quest ion  (1

Tr . 59).  At  some point  dur ing th is conversa t ion , Kat r ina  sa id she was get t ing another

ca ll from her  biologica l mother , Rebecca  Allen , and needed to take it  (1 Tr . 59; 2 Tr .

112).  

Ms. Allen spoke with  Ka t r ina  severa l t imes tha t  evening about  the missing video

games.  Ka t r ina  was upset  because Chr ist ian’s video games were missing from the

t ra iler .  Dur ing the fir st  conversa t ion , which occurred a round 10:00 p.m., Ka t r ina  sa id

Pet it ioner  and the children  were present  a t  the t ra iler  with  her .  Ka t r ina  expressed her

in tent  to t ry and find the missing video games tha t  n igh t  (2 Tr . 117-18).  Ka t r ina

believed Henry Pr ice was responsible for  their  theft  and told her  mother  tha t  Pet it ioner

was going to dr ive her  to Hea ther  Molloy’s home in  search  of the missing video games

(2 Tr . 124).  Ka t r ina  left  severa l t ext  and phone messages for  Molloy a fter  10:00 p.m.

tha t  n ight .  Molloy was asleep, however , and did not  see these messages unt il the next

morning (2 Tr . 92-93, 96).  Malloy descr ibed Ka t r ina ’s messages as sounding “upset  .

. . because her  son’s video games were missing” and tha t  Ka t r ina  sounded “a  lit t le

mad” (2 Tr . 96-97).  In  one message, Ka t r ina  told Molloy “she knew where I lived and

tha t  they [were] going to come by.” (2 Tr . 97).  In  another , Ka t r ina  wrote tha t  she went

to Molloy’s house and banged on  the door  (2 Tr . 98).

Unsuccessfu l in  finding the missing video games, Ka t r ina  ca lled t he McCla in

County Sher iff’s Office to make a  repor t .  At  11:39 p.m., Deputy Kent  Cunningham was

dispa tched to Ka t r ina’s mobile home.  Deputy Cunningham a rr ived a round 11:52 p.m.

8



on J u ly 22nd and found Ka t r ina , her  two children  and an  adult  white male a t  the

t ra iler .  Ka t r ina  expla ined to the deputy tha t  approximately fifteen  (15) video games

from her  children’s collect ion  went  missing a fter  Malloy and Pr ice visit ed her  t ra iler

the previous Sa turday, J u ly 17th  (2 Tr . 100-105).  Ka t r ina  spoke with  her  mother  for

the la st  t ime by phone somet ime between 12:30 and 1:00 a .m. (2 Tr . 117).  She told

Allen  tha t  the deputy had just  left , she was get t ing t ired and was going to bed (2 Tr .

119).  Ka t r ina ’s mother  believed everything had “ca lmed down” and Ka t r ina  told her

mother  she would see her  tomorrow (2 Tr . 119).  Allen , who lived in  Enid, Oklahoma,

planned to dr ive to Dibble the next  day and take Chasity back to Enid for  a  shor t  visit

(2 Tr . 119-121).

Ginger  Gr iffin  left  for  work a round 7:00 a .m., J u ly 23, 2010 (1 Tr . 62).  Mrs.

Gr iffin  looked a t  Ka t r ina ’s t ra iler  tha t  morning a s she drove past  bu t  saw noth ing

unusua l (1 Tr . 63).  Gr iffin  did not  see Pet it ioner’s t ruck; nor  did she not ice any smoke

(1 Tr . 63).  Daryl Dobbs lived in  the Gr iffins’ rura l neighborhood (1 Tr . 87-89).  At  8:55

a .m., Dobbs left  home (1 Tr . 90).  While dr iving out  of the neighborhood, he saw smoke

coming from the top of Kat r ina ’s mobile home on  the west  side of the t ra iler  (1 Tr . 91-

92).  Dobbs backed up and drove towards Ka t r ina ’s t ra iler  while honking h is horn  in

a  fur ious a t tempt  to get  the a t ten t ion  of anyone nearby (1 Tr . 91-92).  Dobbs ca lled 911

and repor ted the fire (1 Tr . 94-95).

At  9:02 a .m., Walt  Thompson, the Dibble police chief, responded to the fire based

on Dobbs’s 911 ca ll (1 Tr . 125, 127).  Chief Thompson a rr ived a t  the scene with in
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minutes (1 Tr . 107, 132).  Bill Scot t  and Mark Pa lmore, volunteer  firemen from Dibble,

soon  a r r ived with  the town’s 1,100-ga llon  fire engine (1 Tr . 144-145, 177-178).  Clad in

their  self-conta ined brea th ing appara tuses, the Dibble firemen made an  immedia te

assault  on  the fire with  wa ter  suppression  a t  the front  door .  They fought  back smoke

and flames coming from the living room and din ing room areas a djacent  to the front

door  so they could enter  (1 Tr . 178-180, 186).  Dur ing their  search , the smoke inside

was in tense as the hea t  cont inued to r ise; visibility “was next  to noth ing” as the Dibble

firemen sea rched and clea red the two bedrooms and one ba throom on the nor th  end of

the t ra iler .  They eventua lly ret rea ted outside when their  oxygen  tanks sta r ted to run

low (1 Tr . 180-182).

Volunteer  firemen from nearby Washington, Oklahoma, responding to a  mutua l

a id request , relieved Scot t  and Pa lmore and made their  way inside through the front

door , towards the south  side of the t ra iler , in  sea rch  of vict ims (2 Tr . 12-19).  F iremen

Derek Cheek and Gary Bolster  were crouching very low to naviga te through the th ick,

black smoke (2 Tr . 19).  The Washington  firemen sea rched the living room, kitchen  and

ut ility room area  but  found only a  few small flames which they quickly ext inguished

(2 Tr . 19-21, 42-43).  The door  sepa ra t ing the master  bedroom from the rest  of the

t ra iler  was closed and was warm to the touch.  With  no visible signs of fla mes,

Cheek—with  some effor t—opened the door .  Inside, they found the bodies of Ka t r ina

and Chr ist ian  laying on  the floor  (2 Tr . 21-25).  
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Because of a  problem with  their  hose, the Washington  firemen ret rea ted back

outside in  the middle of their  sea rch  of the master  bedroom (2 Tr . 25-27).  When the

fire was fina lly ext inguished and firemen returned inside, they discovered a  much

differen t  scene compared to their  in it ia l en t ry.  The bodies of Ka t r ina  and Chr ist ian

had extensive burn ing and were covered in  debr is not  present  when the Washington

firemen first  found them (2 Tr . 39-41, 43).  Worse yet , the severely charred body of

Chasity Hammer was discovered inside wha t  wa s left  of the master  bedroom closet ,

covered in  charred debr is (2 Tr . 34; 4 Tr . 98-100; 6 Tr . 31, 34; Sta te’s Exhibit s 36-37). 

Addit iona lly, invest iga tors discovered wha t  appeared to be blood spa t ter  from cast  off

and a r ter ia l blood spur t s on  the lower  bedroom walls nea r  Chr ist ian’s body.  Notably,

Chr ist ian’s head was pa r t ia lly wrapped in  a  blanket  and he was clothed only in  a  pa ir

of unbut toned, unzipped jean  shor t s and underwear .  Chr ist ian  had five (5) stab

wounds to the neck and chest .  A stab wound to h is r igh t  forea rm was consisten t  with

being a  defensive wound.  Blunt  force t rauma over  Chr ist ian’s r igh t  eyebrow was a lso

evident  (4 Tr . 113-115, 141-143, 148-155; 6 Tr . 13, 18-20; Sta te’s Exhibit s. 43, 45, 81,

87).

Ka t r ina ’s body—clothed in  a  t -sh ir t , shor ts and underwear—was badly burned

and had eight  (8) stab wounds to the neck and abdomen (4 Tr . 156; 5 Tr . 223).  Blunt

force t rauma to the r igh t  side of her  head was a lso observed (5 Tr . 225).  Ka t r ina ’s face

was charred and the eyeglasses she normally wore, and many t imes fell asleep in , were

st ill a t t ached to her  burned ha ir  (1 Tr . 57-58; 5 Tr . 223).  Incised wounds on  the pa lm
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of Katr ina ’s r igh t  hand were classified as defensive wounds by the medica l examiner

(5 Tr . 229, 237-238).  Ka t r ina ’s legs were found laying over  Chr ist ian’s legs and her

body was covered in  debr is from the fire (4 Tr . 115-116; Sta te’s Exhibit  47).  Ka t r ina ’s

sh ir t  was bunched up over  head, her  hands and a rms were crossed and her  body was

st retched out  on  it s side (4 Tr . 116-117, 124; Sta te’s Exhibit  48).  This was consisten t

with  Ka t r ina ’s body having been  drug with  her  a rms over  her  head (4 Tr . 117).  In

Kat r ina ’s r igh t  hand wa s a  knife (4 Tr . 118; Sta te’s Exhibit  49).  This was unusua l

because Ka t r ina  was left -handed and the knife blade was found facing her  body (3 Tr .

94; 4 Tr . 118).  The knife was completely backwards in  her  hand—the opposite of how

someone using a  knife would hold it  (3 Tr . 95).  Addit iona lly, a  knife with  a  broken-off

blade belonging to Christ ian  was found undernea th  Kat r ina ’s body (4 Tr . 121-122;

Sta te’s Exhibit  52).

The medica l examiner  determined the ca use of dea th  for  both  Ka tr ina  and

Chr ist ian  was mult iple st a b wounds (5 Tr . 247; 6 Tr . 30).  Neither  Ka t r ina  nor

Chr ist ian  had soot  in  their  noses or  mouths, suggest ing they were murdered pr ior  to

the home being set  on  fire (5 Tr . 223; 6 Tr . 13-14).  The medica l examiner  observed no

stab wounds on  Chasity’s remains but  did observe blunt  force t rauma to the r igh t  side

of her  head which resu lted in  a  bru ise (6 Tr . 31-32).  Chasity’s legs were charred to the

muscle and bone was exposed (6 Tr . 33).  Chasity’s cause of dea th  wa s smoke

inha la t ion  and thermal in jury (6 Tr . 83).  “[T]ha t  is, she burned to dea th .” Bosse, 360

P.3d a t  1227.
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Forensic t est ing of sta ins found on  Pet it ioner’s tennis shoes, a s well a s a  pa ir  of

blue jeans rolled in to a  ba ll and placed inside the back of Pet it ioner’s bedroom closet ,

t ested posit ive for  blood (2 Tr . 233-236; 4 Tr . 185-186, 189, 193-194; 7 Tr . 67-72).  DNA

test ing of the bloodsta in  on  Pet it ioner’s jeans revea led the presence of both  Chasity’s

and Pet it ioner’s genet ic profiles (7 Tr . 102-107).  DNA test ing of Pet it ioner’s t ennis

shoes revea led the presence of Chasity’s and Ka tr ina ’s genet ic profiles (7 Tr . 108-110). 

Police discovered tha t  Pet it ioner  pawned numerous movies, t elevisions and other

electronic equipment  belonging to Ka t r ina  Gr iffin  a t  seven  (7) differen t  Oklahoma City

pawnshops the morn ing of J u ly 23, 2010 (3 Tr . 57-63, 119-237, 267-75; 4 Tr . 31-64). 

Severa l of the DVD movies Pet it ioner  pawned (or , in  some cases, a t t empted to pawn)

had the handwrit t en  let ters “KRG” which police discovered were handwrit t en  in it ia ls

placed by Ka t r ina  on  a ll the movies she owned (1 Tr . 53-54; 3 Tr . 57-63, 126, 160-161,

214-215).  Severa l DVD movies recovered from a  stack found on  top of Pet it ioner’s bed

a lso ha d Katr ina ’s in it ia ls (4 Tr . 191-192; Sta te’s Exhibit  193).  A television  remote

cont rol found in  Pet it ioner’s t ruck likewise matched one of Ka t r ina ’s t elevisions tha t

Pet it ioner  had pawned (4 Tr . 206).  Addit iona l facts may be presented below as they

become relevant .
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REASONS FOR DENYING THE WRIT

THIS COURT SHOULD DENY CERTIORARI REVIEW TO
CONSIDER AN ISSUE THAT IS  UNTIMELY AND WAIVED
AND/OR BARRED FOR FAILURE TO EARLIER RAISE, AND
WHERE THE OKLAHOMA COURT OF CRIMINAL AP P EALS
FOLLOWED THIS COURT’S ESTABLISHED P RECEDENT.

A. Tim e lin e ss  an d Waive r/R es J u d ica t a .

Cert iora r i review should be denied on  th is issue fir st  because it  is un t imely

ra ised.  As discussed above, the OCCA considered and denied relief on  Pet it ioner’s

facia l vagueness cha llenge to the especia lly heinous, a t rocious, and cruel aggrava t ing

circumstance in  it s or igina l decision .  S ee Bosse I , 360 P .3d a t  1229.  While Pet it ioner

filed a  cer t iora r i pet it ion  to seek review of tha t  decision , he did not  ra ise tha t  issue in

h is pet it ion .  Under  the Rules of th is Cour t , a  pet it ion  for  a  writ  of cer t iora r i “is t imely

when it  is filed with  the Clerk of th is Cour t  with in  90 days a fter  ent ry of the

judgment .”  Rule 13.1, Rules of the S uprem e Court of the United  S tates.  “The t ime to

file a  pet it ion  for  a  wr it  of cer t iora r i runs from the da te of en t ry of the judgment  or

order  sought  to be reviewed, and not  from the issuance da te of t he manda te (or  it s

equiva len t  under  loca l pract ice).”  Rule 13.3, R ules of the S uprem e Court of the United

S tates; see also Mkt. S t. R y. Co. v. R .R . Com m ’n of S tate of Cal., 324 U.S. 548, 550-52,

65 S. Ct . 770, 772-73, 89 L. Ed. 1171 (1945) (holding tha t  the Ca liforn ia  appella te ru le

delaying the issuance of the remit t itur  (i.e., the manda te) for  30 days a fter  the issuance

of a  fina l judgment  does not  a ffect  the fina lity of the judgment  for  purposes of the t ime

for  filing a  pet it ion  for  cer t iora r i review).  In  Mkt. S t. R y. Co., th is Cour t  expla ined:
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We have held tha t  fina lit y of a  judgment  of a  sta te
cour t  for  determining the t ime with in  which our  jur isdict ion
to review may be invoked is not  con t rolled by the
designa t ion  applied in  sta te pract ice.  The judgment  for  our
purposes is fina l when the issues a re adjudged. . . .  Our  test
is a  pract ica l one.  When the case is decided, the t ime to
seek our  review begins to run .  A t imely pet it ion  for
rehear ing defers fina lity for  our  purposes unt il it  is acted
upon or  un t il power  to a ct  upon it  has expired as here it
would appear  to do a t  the end of the 30-day per iod.  If
rehear ing is gran ted, the judgment  is opened, and does not
become fina l a s a  prerequisite to applica t ion  for  review by
us unt il decision  is rendered upon rehear ing.

Mkt. S t. Ry. Co., 324 U.S. a t  551-52, 65 S. Ct . a t  773 (cita t ions and footnote omit ted).

Here, the OCCA adjudged the issue of whether  Oklahoma’s especia lly heinous,

a t rocious and cruel aggrava t ing circumstance is facia lly overbroad and vague in  Bosse

I , decided in  October  2015, a fter  which rehear ing was denied in  December  2015.  Thus,

Pet it ioner’s a t tempt  to seek cer t iora r i review of th is issue is pla in ly unt imely.  This is

so regardless of the fact  tha t  the OCCA subsequent ly withdrew the manda te in  Bosse

I–the t ime for  seeking review of th is issue began , under  th is Cour t ’s “pract ica l” ru le,

when th is issue was or igina lly decided, regardless of the issuance or  withdraw of the

mandate under  sta te law.  S ee Mkt. S t. R y. Co., 324 U.S. a t  551-52, 65 S. Ct . a t  773.

Nor  is it  of any consequence tha t  the OCCA repea ted it s reject ion  of Pet it ioner’s

facia l vagueness cha llenge to the especia lly heinous, a t rocious and cruel aggrava t ing

circumstance in  Bosse II .  This Cour t  examined a  simila r  issue in  Fed. T rade Com m ’n

v. Minneapolis-Honeywell R egulator Co., 344 U.S. 206, 73 S. Ct . 245, 97 L. Ed. 245

(1952), in  which it  held tha t  the t ime for  filing a  pet it ion  for  cer t iora r i review ran  from
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the or igina l judgment  en tered by the Court  of Appea ls on  J u ly 5, 1951, and not  from

a  second judgment  tha t  was en tered on  September  18, 1951, a fter  the expira t ion  of the

t ime to file a  pet it ion  for  rehear ing and tha t  did not  have any effect  on  the merit s of the

or igina l decision:

While it  may be t rue tha t  t he Cour t  of Appea ls had
the power  to supersede the judgment  of J u ly 5 with  a  new
one, it  is a lso t rue, a s tha t  cour t  it self has recognized, tha t
the t ime with in  which a  losing pa r ty must  seek review
cannot  be en la rged just  because the lower  cour t  in  it s
discret ion  th inks it  should be en la rged.  Thus, the mere fact
tha t  a  judgment  previously entered has been  reentered or
revised in  an  immater ia l way does not  toll the t ime with in
which  review must  be sought .  Only when the lower  cour t
changes mat ters of substance, or  resolves a  genuine
ambiguity, in  a  judgment  previously rendered should the
per iod with in  which an  appea l must  be taken  or  a  pet it ion
for  cer t iora r i filed begin  to run  anew.  The test  is a  pract ica l
one.  The quest ion  is whether  the lower  court , in  it s second
order , has disturbed or  revised lega l r igh ts and obliga t ions
which, by it s pr ior  judgment , had been  pla in ly and proper ly
set t led with  fina lity.

The judgment  of September  18, which pet it ioner  now
seeks to have us review, does not  meet  th is t est .  I t
reitera ted, without  change, everyth ing which had been
decided on  J u ly 5.  Since the one cont roversy between the
par t ies r ela t ed only to the mat ters which had been
adjudica ted on J uly 5, we cannot  a scr ibe any significance, a s
fa r  a s t imeliness is concerned, to the la ter  judgment .

Fed. T rade Com m ’n , 344 U.S. a t  211-12, 73 S. Ct . a t  248-49.

Here, too, with  regard to Pet it ioner’s facia l vagueness challenge to the especia lly

heinous, a t rocious and cruel aggrava t ing cir cumstance, Bosse II reitera ted, without

change, it s decision  on  th is issue in  Bosse I .  It  did not  change any mat ter  of substance
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with  regard to th is issue.  Pet it ioner  not es tha t  the OCCA sta ted in  Bosse II , “This

Opin ion  reflects our  considera t ion  of those br iefs, a s well a s the other  appella te br iefs

filed in  the case, and replaces our  or igina l Opin ion .”  Bosse II , 400 P .3d a t  840; see

Pet it ion  a t  1 n .1.  However , Bosse II r eflected considera t ion  of the or igina l appella te

br iefs on ly in  the sense tha t  the opin ion repea ted it s ana lyses on  a ll of Pet it ioner’s

cla ims, minus the Booth  issue, from Bosse I .  This was necessa ry because th is Cour t

vaca ted Bosse I and the OCCA wrote Bosse II to “replace[] [it s] or igina l Opin ion .”  Id . 

Thus, in  sum, the fa cia l vagueness issue was adjudged and decided in  Bosse I , Bosse

II made no change to the resolu t ion  of th is issue, and the t ime for  seeking cer t iora r i

review of t h is issue ran  from the issuance of Bosse I , such tha t  Pet it ioner’s curren t

a t tempt  to seek review of th is issue is unt imely.

Rela tedly, th is Cour t  should fur ther  deny cer t iora r i review because Pet it ioner

could have, bu t  fa iled to, ra ise th is issue in  h is pr ior  pet it ion  for  cer t iora r i review to

this Cour t , resu lt ing in  wa iver  and/or  res jud icata ba r  of th is issue.  It  is a  basic and

fundamenta l ru le of lit iga t ion  tha t  a  pa r ty should ra ise an  issue when he is fir st  able

to do so.  S ee Massaro v. United  S tates, 538 U.S. 500, 508, 123 S. Ct . 1690, 1695, 155

L. Ed. 2d 714 (2003) (not ing the benefit s of “ru les requir ing cla ims to be ra ised a t  the

ea r liest  oppor tunity”); see also Y akus v. United  S tates, 321 U.S. 414, 471, 64 S. Ct . 660,

689, 88 L. Ed. 834 (1944) (Rut ledge, J ., dissen t ing) (“It  is t rue tha t  in  a  va r iety of

situa t ions and for  a  va r iety of reasons a  per son  is foreclosed from ra ising issues,

including some const itu t iona l ones, where he has fa iled to exercise an  ea r lier
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oppor tunity.”).  Pet it ioner’s fa ilure to ra ise th is issue a t  h is fir st  oppor tunity–i.e., in  h is

or igina l cer t iora r i pet it ion–should resu lt  in  waiver  of th is issue. 

Fur ther , “[u]nder  res jud icata, a  fina l judgment  on  the mer it s of an  act ion

precludes the pa r t ies or  their  pr ivies from relit iga t ing issues tha t  were or  could have

been  ra ised in  tha t  act ion .”  Krem er v. Chem . Const. Corp., 456 U.S. 461, 467 n .6, 102

S. Ct . 1883, 1890 n .6, 72 L. Ed. 2d 262 (1982).  “While the technica l ru les of preclusion

are not  st r ict ly applica ble in  t he context  of a  single ongoing or igina l act ion , the

pr inciples upon which  these ru les a re founded should inform our  decision .”  Arizona v.

Californ ia, 530 U.S. 392, 410, 120 S. Ct . 2304, 2316, 147 L. Ed. 2d 374 (2000)

(quota t ion  ma rks omit ted, a lt era t ions adopted).  R es jud icata is one such ru le of

preclusion .  S ee Id .  Here, a s discussed above, in  Bosse I , the OCCA considered and

denied relief on  Pet it ioner’s vagueness cha llenge to the especia lly heinous, a t rocious,

and cruel aggravat ing circumstance, bu t  Pet it ioner  fa iled to seek review of tha t  holding

in  h is fir st  pet it ion  for  cer t iora r i review.  Indeed, Pet it ioner’s fa ilure to seek review of

th is issue then , while now seeking review a t  th is juncture, st r ikes a t  the hea r t  of the

reasons behind the doct r ine of res jud icata: 

[I]nvoca t ion  of res judica ta  relieves pa r t ies of the cost  and
vexat ion  of mult iple lawsuit s, conserves judicia l resources,
and, by prevent ing inconsisten t  decisions, encourages
reliance on  adjudica t ion .  When a  sta te cour t  has
adjudica ted a  cla im or  issue, these doct r ines a lso serve to
promote the comity between st a te and federa l cour t s tha t
has been  recognized as a  bu lwark of the federa l system.
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Krem er, 456 U.S. a t  467 n . 6, 102 S. Ct . a t  1890 n .6.  Through Pet it ioner’s fa ilure to

ea r lier  seek review of th is issue, th is Cour t  is now forced to consider , and Respondent

is forced to respond to, a  second cer t iora r i pet it ion  ra ising a  single issue tha t  could

have, and should have, been  ra ised in  Pet it ioner’s ea r lier  pet it ion , resu lt ing in  grea t

cost  in  t ime and resources.  Accordingly, Pet it ioner’s curren t  a t tempt  to seek review of

th is issue should be ba rred by res jud icata.

B. Th e  OCCA h as  fo llow e d th is  Cou rt’s  pre ce de n t.

The mer it s of Pet it ioner’s cla im advances no compelling reason  to gran t

cer t iora r i.  Pet it ioner  presents no conflict  in  federa l const itu t iona l precedent

warran t ing resolu t ion , nor  does Pet it ioner  develop a  compelling federa l const itu t iona l

issue a r ising from the OCCA’s opin ion  warran t ing cer t iora r i.  Pet it ioner  believes the

OCCA has refused to either  consisten t ly apply it s own  limit ing const ruct ion  to the

especia lly heinous, a t rocious, or  cruel aggrava t ing circumstance, or  to require jur ies

to be so informed.  To be const itu t iona l, an  aggrava t ing circumstance “may not  be

vague,” and “may not  apply to every defendan t  convict ed of a  murder ; it  must  apply

only to a  subclass of defendants convicted of murder .” T uilaepa v. Californ ia, 512 U.S.

967, 972, 114 S. Ct . 2630, 2635, 129 L. Ed. 2d 750 (1994).  “If the sen tencer  fa ir ly could

conclude tha t  an  aggrava t ing circumstance applies to e ve ry  defendant  eligible for  the

dea th  pena lty, the circumstance is const itu t iona lly infirm.” Arave v. Creech , 507 U.S.

463, 474, 113 S. Ct . 1534, 1542, 123 L. Ed. 2d 188 (1993) (emphasis in  or igina l) (cit ing

Maynard  v. Cartwright, 486 U.S. 356, 364, 108 S. Ct . 1853, 1859, 100 L. Ed 2d 372
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(1988) (inva lida t ing aggravat ing circumstance tha t  “an  ordina ry person  could honest ly

believe” descr ibed every murder)).  However ,

[I]f a  Sta te has adopted a  const itu t iona lly na rrow
const ruct ion  of a  facia lly vague aggrava t ing circumstance,
and if the Sta te has applied tha t  const ruct ion  to the facts of
the pa r t icu la r  ca se, then  the “fundamenta l const itu t iona l
requirement” of “channeling and limit ing . . . the sen tencer’s
discret ion  in  imposing the dea th  pena lty,” Cartwright, 486
U.S., a t  362, 108 S. Ct ., a t  1858, has been  sa t isfied.

Lewis v. J effers, 497 U.S. 764, 779, 110 S. Ct . 3092, 3101, 111 L. Ed. 2d 606 (1990). 

The OCCA has adopted a  const itu t iona lly narrow const ruct ion  of the especia lly

heinous, a t rocious, or  cruel aggrava t ing circumstance and applied tha t  const ruct ion  to

Pet it ioner’s ca se.  Thus, the especia lly heinous, a t rocious, or  cruel aggrava t ing

circumstance is not  vague and overbroad, and the OCCA has not  “decided an  impor tan t

federa l quest ion  in  a  way tha t  conflict s with  relevant  decisions of th is Cour t .” Rule 10,

R ules of the S uprem e Court of the United  S tates.  This Cour t  should not  gran t  cer t iora r i

to review th is pa r t icula r  case.

Pet it ioner  cla ims the especia lly heinous, a t rocious, or  cruel aggrava t ing

circumstance is vague and overbroad, and tha t  the OCCA does not  rou t inely apply a

limit ing const ruct ion , nor  require jur ies be informed of the limit ing const ruct ion. 

However , a s shown below, Pet it ioner’s cla im is without  mer it .

Pet it ioner’s ju ry was inst ructed:

The Sta te has a lleged tha t  the murder  was “especia lly
heinous, a trocious, or  cruel.”  This aggrava t ing circumstance
is not  established unless the Sta te proves beyond a
reasonable doubt :
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First , tha t  the murder  was preceded by either  tor ture of the
vict im or  ser ious physica l abuse of the vict im; and

Second, tha t  the fact s and circumstances of th is case
establish  tha t  the murder  was heinous, a t rocious, or  cruel.

You are inst ructed tha t  the term “tor ture” means the
inflict ion  of either  grea t  physica l anguish  or  ext reme menta l
cruelty.  You a re fur ther  in st ructed tha t  you  cannot  find
tha t  “ser ious physica l abuse” or  “grea t  physica l anguish”
occurred unless you  a lso find tha t  the vict im  exper ienced
conscious physica l suffer ing pr ior  to h is/her  dea th .

In  addit ion , you  a re inst ructed tha t  the term “heinous”
means ext remely wicked or  shockingly evil; the term
“a t rocious” means out rageously wicked and vile; and the
term “cruel” means pit iless, designed to inflict  a  h igh  degree
of pa in , or  u t ter  indifference to or  en joyment  of the suffer ing
of others.

(O.R. 1060; Inst ruct ion  No. 4-73 (OUJ I-CR(2d)).  Pet it ioner’s ju ry found the existence

of the first  t h ree aggrava t ing circumstances and sen tenced the defendant  to dea th

(O.R. 1090-1095).  The OCCA held:

We have found the aggrava t ing cir cumstance tha t  the
murder  was heinous, a t rocious or  cruel is na r row enough to
be const itu t iona l.  S m ith , 2013 OK CR 14,  61, 306 P .3d a t
577; Postelle, 2011 OK CR 30,  84, 267 P .3d a t  144.  As the
Sta te notes, Bosse admits th is bu t  a rgues tha t  the
narrowing limita t ions for  each circumstance are insufficien t
because, he a lleges, they have been  inconsisten t ly applied. 
We have rejected th is a rgument , sta t ing, “an  a ggrava t ing
circumstance does not  become ‘overbroad’ based upon  the
manner  it  is applied to pa r t icula r  cases.”  Mitchell v. S tate,
2006 OK CR 20,  104, 136 P .3d 671, 711 (quot ing DeR osa v.
S tate, 2004 OK CR 19,  91, 89 P .3d 1124, 1155).

Bosse II . a t  860.
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Where, as here, the OCCA applied an  in terpreta t ion  of th is aggrava tor  tha t  has

previously been  found const itu t iona l, Pet it ioner ’s const itu t iona l cha llenge to tha t

aggrava tor  is a t  an  end. J effers, 497 U.S. a t  779.  S ee Walton  v. Arizona, 497 U.S. 639,

654-655, 110 S. Ct . 3047, 3058, 111 L. Ed. 2d 511 (1990) (overru led on  other  grounds

by R ing v. Arizona, 536 U.S. 584, 589, 122 S. Ct . 2428, 2432, 153 L. Ed. 2d 556 (2002))

(“In  Maynard v. Cartwright, we expressed approva l of a  defin it ion  tha t  would limit

Oklahoma’s ‘especia lly heinous, a t rocious, or  cruel’ aggrava t ing circumstance to

murders involving ‘some kind of tor ture or  physica l abuse,’ 486 U.S., a t  364-365, 108

S. Ct ., a t  1859-1860.”).  The crux of Pet it ioner’s a rgumen t  is tha t  in  Oklahoma, the

aggrava t ing circumstance does not  require the jury t o find tha t  a  vict im must  suffer

for  an  appreciable amount  of t ime pr ior  to dea th .  However , th is Cour t  has never

mandated a  specific length  of t ime tha t  a  vict im must  suffer .

The curren t  version  of the const itu t iona lly na rrow defin it ion  and limit ing

inst ruct ion  was fir st  espoused by the OCCA in  DeRosa v. S tate, 89 P .3d 1124, 1156

(Okla . Cr im. App. 2004).  However :

This inst ruct ion  does not  change any of the lega l
requirements of the “heinous, a t rocious, or  cruel”
aggrava t ing circumstance as it  has existed up unt il th is
t ime.  Ra ther , it  is in tended to more fu lly inform the jury
regarding the findings tha t  must  be made in  order  to
proper ly apply the aggrava tor  and to ensure tha t  a  ju ry
determina t ion  is made regarding each of these findings.

Id .  The OCCA manda ted tha t  the inst ruct ion  sha ll be used in  a ll fu ture capita l murder

t r ia ls in  which the Sta te a lleges the especia lly heinous, a t rocious, or  cruel aggrava t ing
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circumsta nce. Id .  Accordingly, Pet it ioner’s cla im tha t  the OCCA does not  require

Oklahoma jur ies to be informed of the limit ing inst ruct ion  is without  merit .

Fur ther , a s in  the Pet it ioner’s case, t he OCCA has even  handedly applied the

limit ing const ruct ion  of the aggrava tor  on  direct  review of capita l cases.  Pet it ioner’s

a llega t ion  tha t  the OCCA has not  rou t inely applied the limit ing const ruct ion  is simply

conclusory as Pet it ioner  fa ils to cite even  one OCCA case in  which the limit ing

const ruct ion  was not  applied.  The OCCA has:

[C]onstrued the aggrava t ing circumstance narrowly and had
followed tha t  precedent  numerous t imes; absent  an
a ffirmat ive indica t ion  to the cont ra ry, we must  presume
tha t  it  did the same th ing here.  Tha t  is especia lly t rue in  a
case such as th is one, where the sta te cour t  has recognized
tha t  it s narrowing construct ion is const itu t iona lly compelled
and has a ffirmat ively assumed the responsibility to ensure
t h a t  t h e a ggr a va t in g cir cu m s t a n ce is  a pp lied
const itu t iona lly in  each case.

Bell v. Cone, 543 U.S. 447, 456, 125 S. Ct . 847, 853, 160 L. Ed. 2d 881 (2005). 

Pet it ioner  cites severa l Tenth  Circuit  cases tha t  a re cr it ica l of the OCCA’s applica t ion

of the aggrava tor .  However , “there is no in t r in sic reason  why the fact  tha t  a  man is

a  federa l judge should make h im more competent , or  conscien t ious, or  lea rned . . . than

his neighbor  in  the sta te cour thouse.” Burt v. T itlow , __U.S.__, 134 S. Ct . 10, 15, 187

L. Ed. 2d 348 (2013) (quot ing S tone v. Powell, 428 U.S. 465, 494 n .35, 96 S. Ct . 3037,

49 L. Ed. 2d 1067 (1976) (in terna l quota t ion  marks omit ted).
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CONCLUSION

Pet it ioner  has ra ised an  issue tha t  could have been  ra ised in  h is pr ior  pet it ion

for  wr it  of cer t iora r i.  Thus, th is pet it ion  is un t imely and should be denied.  Fur ther ,

Pet it ioner  presents no conflict  in  federa l const itu t iona l precedent  warran t ing

resolut ion , nor  does Pet it ioner  develop a  compelling federa l const itu t iona l issue a r ising

from the OCCA’s opin ion  warran t ing cer t iora r i.  Thus, the OCCA has not  “decided an

impor tant  federa l quest ion  in  a  way tha t  conflict s with  relevant  decisions of th is

Cour t .” Rule 10, R ules of the S uprem e Court of the United  S tates.  Accordingly, for  the

reasons sta ted above, Respondent  respect fu lly request s th is Cour t  deny the pet it ion  for

writ  of cer t iora r i.

Respect fu lly submit ted,
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