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SECOND SUPPLEMENTAL BRIEF

Petitioner Keishan Herbert Enix, pursuant to Supreme Court Rule 15.8, brings to this

Court's attention the following decisions issued after this Court's recent decision in Sessions v.

Dimaya, 138 S. Ct. 1204 (2018):

In United States v. Salas, the Tenth Circuit held that Dimaya compelled the conclusion that

18 U.S.C. § 924(c)'s residual clause is unconstitutionally vague. --- F.3d ---, 2018 WL 2074547,

at *4 (10th Cir. May 4, 2018) ("Dimaya's reasoning for invalidating § 16(b) applies equally to

§ 924(c)(3)(B).").

In United States v. Wiles, on the other hand, the Eleventh Circuit further entrenched itself

in its view that Dimaya does not affect § 924(c). --- F. App'x ---, 2018 WL 2017905, at *1 (11th

Cir. Apr. 30, 2018) ("Wiles's contention that the risk-of-force clause in § 924(c)(3)(B) is

unconstitutionally vague is foreclosed by OvaIles, notwithstanding Dimaya."); see also Myrthil v.

United States, --- F. App'x ---, 2018 WL 2068558, at *2-3 (11th Cir. May 3, 2018) (holding post-

Dimaya that OvaIles remains binding precedent on whether Johnson applies to § 924(c)'s residual

clause).

With Salas, the Tenth Circuit has now joined the Seventh Circuit in holding that § 924(c)'s

residual clause is unconstitutionally vague, deepening a circuit split on the issue. What's more,

the Eleventh Circuit continues to rely on Ovalles even though Dimaya rejected almost all of its

reasoning. See Salas, 2018 WL 2074547, at *4 ("There is ostensibly a circuit split on the issue of

§ 924(c)(3)(B)'s constitutionality   [b]ut Dimaya has since abrogated the reasoning of those

cases."). Thus, even after Dimaya, the circuits are, and will remain, split. This Court's

intervention is needed.
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Mr. Enix therefore respectfully requests that this Court grant his petition and schedule

briefmg and oral argument.

Respectfully submitted,

Donna Lee Elm
Federal Defender

Conrad Kahn
Research and Writing Attorney
Federal Defender's Office
201 South Orange Avenue, Suite 300
Orlando, Florida 32801
Telephone: (407) 648-6338
Facsimile- (407) 648-6765
E-mail: Conrad_Kahn@fd.org
Counsel of Record for Petitioner
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Footnotes

1 A Molotov cocktail qualifies as a “destructive device” for the purposes of § 924(c)(1)(B)(ii) and as an “explosive” for the

purposes of § 844(i). E.g., United States v. Gillespie, 452 F.3d 1183, 1185 (10th Cir. 2006).

2 For the sake of comparison, § 16 provides:

The term “crime of violence” means ... (b) any other offense that is a felony and that, by its nature, involves a substantial

risk that physical force against the person or property of another may be used in the course of committing the offense.

And § 924(c)(3) provides:

For purposes of this subsection the term “crime of violence” means an offense that is a felony and ... (B) that by its

nature, involves a substantial risk that physical force against the person or property of another may be used in the

course of committing the offense.
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Footnotes

1 Wiles also argues that the sentence-appeal waiver in his plea agreement does not bar his appeal, but the government

does not seek to enforce the waiver or otherwise contest our authority to decide the issue raised.
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