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REPLY TO OPPOSITION TO PETITION FOR WRIT OF CERTIORARI

This is a capital case involving the extreme and unusual factual circumstances

of a defénse attorney switching sides in the same case to represent the State in the
instant habeas corpus proceeding. The State disputes this characterization of the
record but acknowledges the essential facts: Joseph Plater, a former defense attorney,
was sent into the jail before trial and obtained privileged information from Middleton
about the case. BIO at i, 2-5. Later, Plater was assigned by a supervisor from the
Washoe District Attorney’s Office (‘WCDA”) to represent the State in this habeas
'proceeding, despite his revelation of his prior contact with Middleton as a defense
attorney. BIO at 6. The State does not mention the pleadings filed by Plater in the
trial court (App. 668-675) or Middleton’s argument that they covered privileged
matters that he discussed with Plater, but it acknowledges Plater’s authorship of the
findings of fact and conclusions of law that were entered by the state court in the
current habeas corpus proceeding. BIO at 6.

The State argues this case does not warrant this Court’s plenary review
because Middleton “asserts that the state court made erroneous factual findings
‘and/or misapplied state law in finding that Middleton was not entitled to relief.” BIO
at 13. To the contrary, Middleton does not challenge the state court’s factual findings
or the Nevada Supreme Court’s application of state ethical law to his case as the
latter issue is not cognizable before this Court. He does argue that the state court
.failed to address his federal constitutional claims based upon Plater’s substantial

participation in this case, including his authorship of the judicial findings of the court.

1



The State entirely fails to address Middleton’s argument that his right to the
assistance of counsel was violated, potentially because Plater was not ultimately
appointed to represent Middleton at trial. However, this Court’s precedents require
‘the states to affirmatively honor and protect Middleton’s choice to seek the assistance
of counsel. See, e.g., Maine v. Moulton, 474 U.S. 159, 170-71 (1985). The State also
does not address the federal due process violations resulting from Plater’s
involvement other than citing the Nevada Supreme Court’s finding, under state
‘ethical law, rejecting Middleton’s argument “that Plater’s conflict renders it unlikely
that appellant will receive a fair appeal absent disqualification of the entire WCDA'’s
office.” BIO at 14.

This Court’s plenary review is warranted because the Nevada Supreme
Court’s failure to address Middleton’s federal constitutional arguments led to a
decision that was contrary to a uniform consensus reached by every state and federal
court faced with the (rare) circumstances of a defense attorney switching sides to the
prosecution in the same case. Middleton acknowledged that most of these decisions
were based upon state ethical law, but argued that the uniformity of these authorities
established an outer boundary where constitutional lines could be identified. The
State does not address the egregious facts of this case or the Nevada Supreme Court’s

"decision by reference to this uniform body of contrary authority.

The State does not address Middleton’s arguments that this case is appropriate

for summary disposition by this Court. Summary reversal is appropriate whether the

Nevada Supreme Court failed to address the arguments raised by Middleton, see,
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e.g., Youngblood v. West Virginia, 547 U.S. 867, 869-70 (2006) (per curiam) (granting
petition and summarily reversing when the state court affirmed the conviction
“without examining the specific constitutional claims” raised by the defendant), cf
Beer v. United States, 564 U.S. 1050, 1050 (2011) (per curiam), or whether it did
address them but arrived at a conclusion so far outside the mainstream of judicial
decision making that summary reversal is appropriate. See, e.g., Rippo v. Baker, 137
S. Ct. 905, 907 (2017) (per curiam). Neither the State nor the state court has
addressed the federal constitutional violations that occurred in this habeas
proceeding due to Plater’s involvement. Summary reversal is therefore appropriate
even if the State is correct that the issues here do not fit within the traditional class
of cases described in Supreme Court Rule 10.

The State suggests that Middleton’s federal constitutional claims were not
properly raised in state court for this Court’s review, although it does not say so
directly, and it argues elsewhere that the Nevada Supreme Court actually decided
the issues in this case. BIO at 14. The State argues Middleton “did not request any
remedy other than disqualification, which is perhaps why Middleton chose to omit
from his own appendix the very motion he claims was wrongly decided and merits
-review.” BIO at 2. Middleton’s initial motion to disqualify the WCDA argued that
Plater’s failure to remove himself from the case violated Middleton’s federal
constitutional rights to due process and the assistance of counsel. RA 7. Middleton’s
supplemental brief, filed with leave of the Nevada Supreme Court, reiterated the

federal constitutional arguments previously raised and argued the Nevada Supreme
3



Court was obligated to adopt a remedy to address the prejudice resulting from
Plater’s involvement, including reversal of the case for the re-initiation of the habeas
proceedings before a special prosecutor. RA 64-65 (arguing an effective ethical screen
could not be created “because the harm has already occurred, as Plater authored the
judicial findings of the court below that are the subject of the instant appeal,” RA 64).
bMiddleton’s briefing was therefore not limited to a request for disqualification, as the
State asserts.
The State’s suggestion that Middleton did not preserve the issue for which he
_seeks review is also inconsistent with the position that it took before the Nevada
Supreme Court. In his petition for rehearing, Middleton reiterated the arguments he
made throughout the proceedings that the Nevada Supreme Court erred in failing to
address his federal constitutional claims relating to Plater’s involvement in the case.
Supp. App. 044-046. In response, the State argued that Middleton’s claims were
barred under Nevada Rule of Appellate Procedure 40(c)(1) as they had been

previously raised and rejected by the court:

The petition for rehearing rehashes the arguments
concerning the involvement of Deputy District Attorney
Joe Plater. This was thoroughly argued and rejected before
the briefing in this case and the petition for rehearing
raises nothing new. NRAP 40 does not allow the repeated
presentation of the same argument.

Supp. App. 054-55. As explained above, the State took the position in state court that
the briefing it has included in respondent’s appendix was sufficient to raise the
federal constitutional issues argued by Middleton. Those same arguments were also

reiterated at lengthAin Middleton’s reply brief, filed September 2, 2015, Pet. Reply
| 4



Brief at 4-14, Supp. App. 014-024, and in a motion for limited remand, filed on
September 15, 2015, Pet. Motion for Remand at 1, Supp. App. 028. The procedural
history above shows that Middleton adequately raised the federal constitutional

issues for review for which he seeks certiorari.

CONCLUSION

For the foregoing reasons, Middleton respectfully requests that this Court
grant his petition for writ of certiorari and reverse the judgment of the Nevada
Supreme Court. In the alternative, he requests that this Court grant the petition and
summarily reverse the judgment of the Nevada Supreme Court.

DATED this 27th day of November, 2017.
Respectfully submitted,

Rene Valladares
Federal Public Defender of Nevada

DAVID ANTHONY <
Counsel of Record

Assistant Federal Public Defender

411 E. Bonneville, Ste. 250

Las Vegas, Nevada 89101

(702) 388-6577

Dave_Anthony@fd.org

Counsel for Petitioner
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L Infmducﬂon

Until now, this Court has been deprived of the. opéortunity to fashion an
appropriate temedy for the State’s pervasive, continuing misconduct which has
violated Midd}eﬂm's constimtio:ial rights, From the time of Middleton’s arrest until
now, the Staté ims interfered with Middleton’s right to counsel, has presented false
eﬁdencc at tnafand has made factually inconsistent statements to this Court to
minimize the pfejudicial eﬂ'ec? of its presentation of false testimony. Yet because
of the failures of first state post-conviction counsel, this Court has not considered

the overall pattern of misconduct and so has not been given an opportunity to fashion

an appropriate ;xgmedy. This, coupled with the related harm Middleton suffered by .

being represeniéd by conflicted trial and appellate counsel— a conflict abetted by the
State—requires.this Court to fashion an appropriate remedy for this pervasive State
misconductwwl;ich amounts to a due process violation. Rochin v. California, 342
U.S. 165, 169-72 (1§52).

Middleton requests that his convictions and sentences be reversed. In the
alternative, the death sentences must be permanently stricken and the State must be
prevented from seeking the death penalty in any future proceedings. A special
' prosecutor must also be appointed because of the continuing, troubling conflict of
interest held by the Washoe County District Attorney’s Office (WCDA). At the very

least, Middleton must be allowed to return to the district court and begin his state

1

Supp. App.011
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habeas process anew. This proceeding should be merged with the petition that

Middieton filed in August 18, 2014, as the issues asserted therein regardmg ‘

prosecutorial misconduct and actual innocence are interrelated.

The State accuses Middleton of falsely representing the record o this Court
regarding Dora Valverde’s trial testimony concerning hér sister Davila’s ownership
* of a pink plaid blanket, testimony which in fact falsely implicated Middleton. AB
at 14! As shown below, the State misrepresents the record. The State’s allegationl
is especially egregious because it relied on this false testimony (as did this Court in

its analysis on appeal) to convict Middleton and affirm the judgment. Yet the State

has now disavowed its position at tral and in these proceedings that the blanks was

| owned -by Ba\nla. Iﬁ;f'acvt,’the State ‘has,_nqw: moved: for héw“ﬁiblégibal testmg o.i'?a

_evidence in the court evidence vault in the hopes tbat it will tie Middleton to other,

unrelated crimes.

The State’s Answering Brief also does little to assist this Court in deciding the

issues involved in the instant appeal. Over the course of amere 20 pages, the brief

meanders in & breezy fashion between alleged procedural bars and purported
substantive deficiencies in Middleton’s constitutional claims. Consequently, the

State fails to address most of the material issues that Middleton raises in his Opening

! In this Reply, Respondent’s Answering Brief is denoted as “AB” and Appellant’s

Opening Brief as “OB.”

Supp. App.012
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Brief. The falhn'e of the State to contest Middleton’s arguments is treated as an

admission by this Court. Polk;r State, 126 Nev. 180, 233 P.3d 357,.361 (2010) -

(citing NRAP 31(d)). Instead ofa thorough response, the State picks “an example
ortwo” (AB at 11), to illustrate how Middleton has supposedly not pleaded sufficient

facts to show how prior state post-conviction counsel were ineffective.

Finally, the State also complains that Middleton failed to attach to.the current
| Opening Brieflprior post-conviction counsels’ supplefnental petition filed August 2,
2005. (AB at 2, fn.2.) The State is incorrect. 'II;at supplemental petition was
previously included in Middleton’s appendix. 41AA10156-10232, 42AA10233-
10380. Furthermore, nothing prevented the Stafe from aétachiné anything it believed

to be relevant to this appeal. See NRAP, 30(b)(4). The State accuses Middleton of .

omitting other documents from the appendix, AB at 3, fu.3; AB at 8, f.5, but it
never bothers ;o explain the relevance of the omitted documents, and it does not
include them in an appendix.

This reply brief will begin by addressing the ongoing statutory, ethical, and
constitutional violations that infect the instant habeas proceeding, which require a

reversal and remand for the re-initiation of the habeas proceeding. Middleton will

then address the State’s procedural arguments that were relied upon by the district

court to preclude consideration of Middleton’s claims of ineffective assistance of

first state post-conviction counsel.

Supp. App.013
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Middleton will also briefly identify material points that are not addressed by
the State and respond to portions of the Answering Brief where additional comment
is likely to be helpful to the Court in deciding this case. To the extent possible aﬁd
consistent with that objective, repetition of earlier briefing will be avoided. The
absence of additional comment on ail aspects of the Opening Brief in this reply

should not be taken as a concession of any nature regarding the merits of the matters

not addressed. .

II. Argument

A. The State Does Not Address the Constitutional Vielations that
Infect the Instant Ha Proceeding or the Continuing Ethical

nd Cnnstng_mog! Viglations Resnltmg t‘rom the Wghg

Before addressing the State’s arguments, it is important to point out that
neither the State nor this Court has addressed Middleton’s argument that the order

being reviewed in this appeal is fatally defective because it was drafied by an

attorney for the State who has been disqualified from this case. Aﬁertheﬁlmgof -

Maddletons Opening Brief, this Court remanded the case to the trial court to
determine whether counsel for the State, Joseph Plater, formed an implied attomey-

client relationship with Middleton and/or received confidential information from

Supp. App.014
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Middleton when they met to discuss the case in January of 1996. In its subsequent

order, this Court ordered Plater disqualified from the appesl because be received - *

prmleged mfonnanon from Middleton concerning the issues presented in the instant

petition:

the district court found that there was a reasonable probability that
Plater and appellant exchanged privileged information, as appellant .
‘presented unrefuted evidence that he conveyed certain information,

which, by its very nature, is of the type that is not intended to be.  *

disclosed to third persons.” That finding is supported by the evidence-
developed at the evidentiary hearing. . . . [M]atters discussed at the
meeting included such topics as appellant’s- criminal history, his
conversations with the police and the prosecution, his thoughts about
the case, results of his mental health evaluations, and potential
investigations and issues that could be raised in the case.

Order Granting in Part and Denying in Part Motion to Disqualify, at 3-4 (filed

February 27, 2015).

While this Court dnsquahﬁed Plater ﬁ'om the appeal, it failed to acknowledge

Middleton’s claim that the ﬁndmgs of fact and conclusions of law that were drafted

for the trial court’s signature and signed verbatim in pertinent part by the court were

authored by Plater. The Court also did not acknowledge the testimony of Plater at

the evidentiary hearing that he was the author of the order, and that he was the first

individual for the State who addressed certain topics that were also discussed in -
confidence with Middléton, such as the confidential mental health evaluations. |

IISA263-66, 271. This Court did not address Middleton’s argument that the

Supp. App.015
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. privileged information received by Plater could be. significantly harmful to
Middleton’s legal interests. NRPC 1.18(c). |

Plater’s authorship of the order that is currently being reviewed by this Court

renders it fundamentally defective and requires reversal and reconsideration bya

different district comt_mdge2 This Court has sammarily reversed orders of the

district court where the court “refused to provude an explan@on for its decxénon, .

State v. Greene, 129 Nev. _, 307 P.3d 322, 322 (2013), and where “the State,

without obtaining a new ruling and thhout advising [the petitioner] or his counsel .

 submitted to the district court a new proposed order, which the dxstnct-com-t signed
ing [the petitioner].” Byford

z___!gg, 123 ch 67 69 156 P3d 691 692 (2007) The order before this Court in

* the instant case is even more problematic than the orders in Greene and-Byford ‘
because it was authored by an attorney for-the State who received privileged .

information from Middleton on the very same topics that were covered by the order.
Cf, Ex parte Ingram, 51 So.3d 1119, 1123-25 (Ala. 2010) (order invalid when it

relied upon personal knowledge of different judge than the one who signed the )_

order). That crucial fact was unknown to the judge who signed the order involved

8

2 The order being reviewed by this Court was issued in Department 10" whereas
Middleton’s case is currently assigned to Department 9. This appeal therefore need
not be assigned to a different district judge on remand.

- . J‘G
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in this appeal. Federal courts are in accord that “orders” by a state court that are
produced in similar, but not nearly as egregious, circumstances are defective and
should receive.no deference on federal habeas corpué review. See Jefferson v.

Upton, 560 U.S; 284, 292-94 (2010) (per curiam).

Just as important, the State does not address Middleton’s arguments from the -
motion to disqualify based upon the grounds that Plater’s actions in this case violated
state and federal rights to due process and the right to counsel. CE, e.g, United - -

States v. Schell, 775 F.2d 559, 566 (4th Cir. 1985) (*due process is violated when - .

an attorney represents a client and then participates in the prosecution of that client

with respect to the same ma&er.”). The disqualification of Plater from the instant -

appeal does not address the constitutional errors that infect the entirety of the instant
post-convictiog proceeding. This error is particularly prejudicial in light of the facts
of Middleton’ s' case, where the State has interfered with his right to counsel in every
prior state proceeding to obtain a tactical litigation advantage. Reversal of the

district court’s decision and a remand for the re-initiation of new habeas proceedings

is required on this basis alone.
111
11
i
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2. This Court’s Dmnahﬁutwn Order Fails to Acknowledg '
. the Seriouns O - Violation of Mi and

Federal Constitutional Rights Resulting from the Washo
County District Attornev’s Continued Involvement in_this
Case and in any Future Potential Criminal Prosecutions.

In his motion to disqualify the WCDA, Middleton argued that the eatire -
prosecutor’s office must be disqualified from representing the State in the instant

appeal and from prosecuﬁng him for any other criminal offenses due to the complete

and repeated institutional breakdown in the office regarding the handling of Plater’s

conflict of i mterest the failure to create a timely ethical screen; and the fact mat the

office sought to exploit its own misconduct by attempting to breach the attorney- :

client relahonshlp at the evxdentxary hem'mg in order to ehclt tesumony ﬁ'om

oy

Middleton megardmg lmssmg pers cases that:are cm'remly bemg mvestlgmd by

the WCDA and law enforcement entities in other states. ISA109-10; see ISA33-94,
Middleton a:gued that the WCDA’s continued involvement in this case or in any
other potet;ﬁal ‘prosecution of him in the firture would make it unlikely that he would
receive a fair adjudication under State v. Eighth Judicial District Court (Zogheib),

130 Nev. _, 321 P.3d 882, 883 (2014). Middleton further argued that continued-

involvement of the WCDA in this case violated (and continues to violate) his state

and federal constitntional rights to due process and to counsel. See; e.g., Coleman

v. State, 109 Nev. 1, 3-4, 846 P.2d 276, 277-78 (1993); United States v. Schell. 775 -

Supp. App.018
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F.2d 559, 565 (4th Cir. 1985) (defense attomey s subsequent prosecution of former

clients in same matter “was per se prejudicial™).

This Court’s order denying Middleton’s motion for imputed dxsquahﬁcatxon

b
completely ignores the WCDA's repeated mstltutlonal breakdown, its exploxtatlon -

of its misconduct in the proceedings below, the plain language of the ethical rules of
this state, and: this Comf;s publisheci decisions interpreting them. In denying
Middleton’s mi)ﬁon for imputed disqualification of the WCDA, this Court found
that | i

Nothing in the record indicates that Plater disclosed any pnvxleged
information to any other members of the WCDA’s office. Plater’s
testimony that at some point in time before he was assigned to this
appeal he told his supervising attorney that he had spoken to appellant
and that he was not screened from this appeal is insufficient to justify
disqualifying the entire office in the absence of any evidence of
disclosure of confidential information.

Order at 4. This Court cited no authority justifying its refusal to order imputed-

disqualification on the theory that Middleton could not prove that the conflicted

attorney actually shared privileged information, and there is no such authority. On -

the contrary, this Court’s own ethical rules apply when confidential information is
“received” by the conflicted attorney. NRPC 1.18. In iﬁterpreting its ethical rules,
this Court has clearly held that there is a presumption of shared confidences. See,

Ryan’s Express T erv. v or Stage Lines, Inc., 128 Nev. __, 279

P.3d 166, 170 n.2 (2012). Federal courts interpreting this state’s ethical rules have

9
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also clearly rejected the “ forgot the conversation™ defense as one capable of
defeating imputed disqualification. See, e.g., Coles v. Arizona Charlie’s, 973 F.
Supp. 971, 973 (D. Nev. 1997). The issue of whether Middleton can prove that

Plater specifically remembers the conversation or told anyone in the office about the

disqualifying facts also does not alter the fact that Middleton’s right to due process
and to the assistance bf counsel have been violated.® The evidentiary burdenthat
this Court concocted out of whole cloth has no basis in the ethical rules and is
contrary to this Court’s own published case law, and such a standard eﬂ‘ecﬁﬁely
exempts the WCDA from ever having to comply with any ethical standards
whaxsoever regardmg the handlmg of conflicts of interest. This Court s:mply failed

'E'ddleton 'S case ﬁonr

Express, which reqmres the WCDA’S disqﬁﬂiﬁcation and reversal a_nd a remand for
the re-initiation of the habeas proceedings with a special prosscutor.

Equally problematic is the fact that this Court has taken no measures
whatsoever to ensure that an effective ethical screen could be (or has been)

established in the instant case by the WCDA. This Court ordered that the WCDA

* See Schell, 775 F.2d at 563 (finding federal constitutional violations where
disqualified attorney with the prosecutor’s office testified “that he did not know of
any incriminating evidence against” his former clients and “asserted that he was not
aware of the evidence to be presented against them nor the acts which comprised the
charges in the indictment™).

10
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“must screen Plater from any further exposure to this case.” Order at 5. However,,

this Court did not acknowledge the testimony at the evidentiary hearing that Plater
had at that point been involved in the case for a substantial period of time; that his
work product bad not been segregated from other work produ& in the office; that the

files are not locked; and that there was no ethical screen in existence. IISA251-54.

This Court dld not acknowledge that the crucial facts showing the mstmmonal | .
failure of the WCDA in this case was not disclosed by Plater to this Court i in hls* '

sworn affidavit, IISA316, -and it was also not disclosed to the tribunal until+

Middleton’s counsel elicited those facts from Plater on cross-exammanom Contra

NRPC 3.3(a)(3) (candor to the tribunal). The WCDA previously argued the patently

absurd position to this Court that Plater had screened others from the office away
from the case IISA314-18 (arguing that “Middleton has not challenged the
sufficiency of the screening measures put in place by the district attorney’s office to
preciude this c;.)unsel’s direct or indirect participation in this case”), Plater was the

author of this pleading and counsel of record for the State when he made this

representation to this Court, In such circumstances, it should go without saying that -

it was impossible for the WCDA to comply with this Court’s order to create an
effective ethical screen.

In such circumstances, Middleton is entitled to a remand for an evidentiary

. hearing to deterrnine whether an effective ethical screen has been (or even could be)

11
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created. As explamed above, ‘effective screemng “'may be used to rebut the ‘
presumption of shared confidences.” xggmress, 279 P.3dat 170. Aecordmg to

this Court, an evidentiary hearing is required in such circomstances to allow the State .

to rebut the pre;mﬁ'nption that the Court incorrectly placed upon Middleton:

When presented with a dispute over whether a lawyer has been properly
screened, Nevada courts should conduct an evidentiary hearing to
determine the adequacy and timeliness of the screening measures ona ',
case-by-case basis. The burden of proof is on the party seeking to cure:
an nnpmed dxsquahﬁcauon with screening to demonstrate that the use

of screening is appropriate for the situation and that the disqualified
attorney:is timely and properly screened.

Id. at 172. Given the complete and repeated institutional failure of the WCDA to

recognize and pmperly handle the conflict; to understand what an ethical screen =

means; andtotakeanyremedralmeasuresonxtsown,mdlcatesevenmomofa

reason in the mstant case for Middleton to receive an evidentiary h&nng on whether -

the WCDA has created an effective ethical screen. In Ryan Egp;gg , this Court{

found sworn affidavits from counsel to be insufficient to obviate the need for an

evidentiary hearing. Id. at 172. This Court accordingly exercised its “inherent

authority [to] remand the matter to the district court for an evidentiary hearing to

demonstrate the sufficiency of the screening measures adopted b)} [the oﬂice].’; Id.

at 173.

In this case, however, this Court has required no proof whatsoever from the
WCDA, not even sworn representations, that an effective ethical sqréen has been (or

12
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could be) created and no evidentiary hearing was ordered. The Court failed to
acknowledge Middleton’s position in his prior briefing, where he argued that it was
impossible to create an ethical screen at such a late time when so much damage has
already been done and where the institutional failures of the WCDA are so
pronounced and egregious. This Court is required to afford Middleton, a capitall} N
conviciéd habeas petitioner, the same rights as a-civil litigant to a remand for an
evidentiary hearing on the adequacy of the screening measures taken by the WC]SA. o
There is certainly no rational basis for the difference in treatment of Middleton
versus every other litigant in this state. C£ Myers v. Ylst, 897 F.2d 417, 421-22 (9thi
Cir. 1990) (equal protection requnes similar treatment of similarly situated litigants

by state courts.applying state law).

Just as above, Middleton’s constitutional rights to due process and to counsel
were violated] due to the WCDA’s misconduct in the instant case. ‘[Tjhe
govemnment’s misconduct in this case was designed to and would give the
prosecution an unfair advantage” during this habess proceeding, during the
evidentiary hearing, and in any future potential prosecutions. See United States v.
Marshank, 777 F. Supp. 1507, 1521 (N.D. Cal. 1991), The WCDA gained an unfair
advantage when the supervisor of the criminal appeals unit placed Plater on
Middleton’s case rather than timely screening him after leafﬁing of the disqualifying
facts. [ISA251-54, 266. The WCDA gained an unfair advantage at the evidentiary

13
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hearing because it had every intention of further breaching the aubmey.cﬁem .
privilege and-attempting to elicit incriminating information from Middleton
regarding the other missing persons investigations that it is presently mnducﬁng. ht
- ISA109-10; see ISA33-94. As in Marshank, the remedy that is necessary to_ad&rqss
this continuing violation of Middleton’s constitutional rights is the imput;d
disqualificatios of the WCDA, the re-iitiation of the habeas proceeding, and the |
permanentsett:ngmdeofthedeathpenaltymthlscase(andabarmanyﬁmne i

capital prosecutions) to prevent the State from continuing to profit from lts
misconduct. See id, at 1522, 1525 (“As with a Fiﬁl; Amendment wolapon, a
 violation' of the Sixth Amendment requires & remedy tailored to the injury

B: Middleton’s Petition is Not Barred Under Laches.

1. NRS 34.8 Does Not Bar Middleton From Vindies
His Right to the Effective Assistance of First State P

Conviction Counsel.
In his Opening Brief, Middleton argued that the district court erred in dénying

him the ability to vindicate his right to the effective assistance of first state post-

conviction counsel by holdmg that he was barred from doing so under. NRS

34.800(2). OB at 21-22," As applied to Middleton, this purportedly meant that his.

ability to challenge post-conviction counsel’s ineffectiveness expired in 2003, which

was years before post-conviction counsel whose performance is being challenged

i4
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was even appointed to represent him, and was six years before this Court affirmed
the denial of habeas éorpus relief, in 2009. The Staie’s Answering Brief simply

repeéts the district court holding. AB at 47. However, the State makes no attempt

to address the authorities cited by Middleton which repel the district court’s

procedural ruling.

The State appears to acknowledge that the claims in Middleton’s. mstant

petition are appropriately before this Court as allegations of cause-and-prejudice.

According to the State, Middleton’s “various claims [were] suitable for direct appeal

or the first post-conviction action but they have no relationship to the order giving
rise to this appeal.” AB at 20-21. Middleton agrees with the State that the claims in
his current petition should have been raised by effective state post-conviction

counsel in the prior habeas proceeding, including claims of ineffective assistance of

counsel on direct appeal for failing to raise meritorious constitutional issues. -

Contrary to the State’s arguments, Middleton was obligated to plead those facts in

his Opening Brief in order to demonstrate prejudice under NRS 34.726{1)(b), and

34.810(3)(b), to overcome the procedural bars that have been raised by the State.

The State acknowledges that “Middleton was indeed entitled to the effective
assistance of post-conviction counsel but that does not address the issue.” AB at 9.
However, the State fails to advanc_e a credible argument as to when Middleton
supposedly should have filed a second state petition in order to vindicate that right.

15
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Appellant David Stephen Middleton hereby moves this Court for an order
remanding this appeal to the district court for further proceedings. This motion is
brought pursuant to NRAP 27(a)(1) and SCR 250(8)(b), and is made and based on

the following points and authorities and the entire file herein.
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Nevada Bar No. 7978

411 E. Bonneville Avenue, Suite 250
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(Phone) (702) 388-6577
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I.  Introduction

Briefing in this appeal was completed with the filing of Middleton’s reply brief
on September 1, 2015. In the reply, Middleton argued that his constitutional rights
were violated and further that the order being reviei;ved in this appeal is defective
because it was drafted by an attorney from the Washoe County District Attorney’s
Office (“WCDA") who has been disqualified by this Court due to his receipt of
privileged information from Middleton. Reply Br. at 4-7. Middleton further argued
that the continued involvement of the WCDA in this case violated his constitutional
rights as well as the ethical rules. Id. at 8-14. Middleton argued that he was entitled

to a remand to the trial court to determine whether the WCDA has created an

effective ethical screen pursuant to' Ryan’s Expres
Lines, Inc., 279 P.3d 166, 172 (Nev. 2012). Thc circumstances described above
arose after the filing of Middleton’s opening brief with this Court, and Middleton is
entitled to a limited remand in order for the district court to address these issues.
Middleton also seeks a remand from this Court to address other constitutional
issues whose factual bases only became available to him after the district court’s
dismissal of his petition. Cf. Lisle v. State, 351 P.3d 725, 729 (Nev. 2015) (requiring
petitioner to “demonstrate that his Brady claims were raised within a reasonable
period of time after discovery of the withheld evidence™). Middleton filed a petition

in the district court on August 18, 2014, raising these issues. See Exs. 1-50.

Supp. App.028



Middleton argued that the claims raised in the petition were not procedurally
defaulted as they were raised within one-year of the date that the factual bases of the
claims became available, and also that he could obtain review of those issues based
on his argument that he is factually innocent bf the murder of Thelma Davila. Id. at
2-4, 13. However, Middleton has been unabie to proceed on this petition due to the
pendency of this appeal with the Court. Ex. SI.

For the reasons stated in the reply brief, Middleton seeks an order of remand from
the Court to determine whether an adequate ethical screen has been created by the
WCDA pursuant to Ryan’s Express.! For the reasons stated below, Middleton also
seeks an order from the Court remanding his case to the district court to consider the
procedural issues pertaining to this appeal and the August 2014 state petition
together, so that the district court can properly consider Middleton’s allegations of |
prosecutorial misconduct, cumulative érror, and actual innocence.

H. Argument

Middleton seeks a remand from this Court because events that have occurred
subsequent to the district court’s dismissal of the petition make it appropriate to
decide the issues contained in this appeal together with the issues contained in the

petition that was filed on August 18, 2014. As explained in the opening brief, a pink

1 Middleton also sought an order from the Court disqualifying the WCDA from this
case and from any potential criminal prosecutions in the future, and an order
remanding the case for the re-initiation of the proceedings in Department 9.

2
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(Death Penalty Habeas Corpus
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PETITION FOR REHEARING

Appellant David Middleton hereby petitions this Court for

rehearing from its order affirming the denial of post-conviction relief on

December 21, 2016.! Rehearing is required because this Court’s decision

overlooked the United States Supreme Court’s recent decision in Hurst

v. Florida, 136 S. Ct. 616 (2016), which directly controls the disposition

! On January 17, 2017, this Court granted Middleton’s motion
requesting an extension of time to January 30, 2017, in which to file a

timely petition for rehearing.

Docket 62869 Document 2017-03279
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of the Sixth Amendment claim raised in Middleton’s habeas petition.
NRAP 40(c)(2)(B). Rehearing is also required because the Court
overlooked material facts in the record and material questions of law in
this case. NRAP 402c)(2)(A).

A. Rehearing is Required to Address Middieton’s Sixth

Amendment Claim in Light of Hurst v. Florida, 136 S. Ct.
616 (2016)

In its decision, this Court rejected Middleton’s procedural and
substantive arguments challenging the penalty instruction given in his
case (Slip Op. at 25 (Nev. December 21, 2016)) for failing to instruct the
jury that the State had the burden of provmg beyond a reasonable doubt
that mltlgatlon was not outwelghed by statutory aggravating
circumstances. The Court relied upon its decision in Nunnerv v, State,
127 Nev. 749, 772, 263 P.3d 235, 253 (2011), to hold “that the weighing
of aggravating and mitigating circumstances is not a factual
determination and thus it is not subject to the beyond-a-reasonable-doubt
standard[.]” Slip Op. at 25. The Court also cited Kangas v, Carr, 136 S.
Ct. 633, 642 (2016), to reiterate “that the weighing of aggravating and

mitigating circumstances is not subject to the beyond-a-reasonable-doubt

Supp. App.032



standard.” Id. Finally, the Court held that “Middleton’s claim regarding
the weighing instruction is not an appropriate basis for an actual
innocence claim[}” Id. |
In Hurgf t v. Florida, 136 S. Ct. 616 (2016), the Court held that the
weighing of mitigation against statutory aggravating circumstances in

the Florida éaﬁital sentencing scheme must be made by the jury to

comport with the Sixth Amendment. Hurst requires the jury to make the
“findings” that “sufficient aggravating circumstances exist’ and ‘[tJhat
there are insufficient mitigating circumstances to outweigh the
aggravating circumstances.” Id. at 622. The Court invalidated the
sentencing scheme because “Florida does not require the jury to make the
critical findings necessary to impose the death penalty.” Id.2 The Court -
also acknowledged the jury trial “right, in conjunction with the Due
Process Clause, requires that each element of a crime be proved to a jury

beyond a reasonable doubt.” Id. at 621.

2 See also Woodward v. Alabama, 134 S. Ct. 405, 410-12 (2013)
(Sotomayor, J., dissenting from the denial of certiorari, joined by Breyer,
d.) (trial court’s rejection of “the jury's finding that the mitigating
circumstances outweighed the aggravating circumstances” violates the
Sixth Amendment). 5
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Hurst is controlling authority that requires the Court to reconsider
its decision rejecting Middleton's Sixth Amendment claim and to overrule
its deéision in Nunnery. Nunnery is predicated upon the fact that it
remair’fxed an open question after Ring v. Arizona, 536 U.S. 584 (2002),
whether the jury trial right applied to the outweighing of mitigation
agains;;ﬁtutox"y aggr;a\vatiﬁg circﬁmstances. Nuel_ag. ery, 127 Nev. at 772
n.9, 263 P.3d at 251 n.9 (noting “the Court expressly did not address the
finding of mitigating circumstances or the weighing of aggravating
circumstances and mitigating circumstances”). Given Nunnery's
acknowledgment: that “the result of the weighing .determination .
increases the maximum sentence for first-degree mﬁrder beyo‘ndh the
prescribed statutory maximum,” id. at 772, 263 P.3d at 250, this Court
must now hold, in light of Hurst, that the jury trial right extends to the
outweighing finding. Middleton notes that the Florida Supreme Court on

remand in Hurst and the Delaware Supreme Court have both recognized

that the outweighing finding of mitigation over statutory aggravating

circumstances must now be made by a jury. Hurst v. State, 202 So.3d 40,

Supp. App.034



53, 61 n.17 (Fla. 2016); Rauf v, State, 145 A.3d 430, 434 (Del. 2016). This
Court must do so as well.

The High Court’s decision in Kansas v. Carr, 136 S. Ct. 633 (2016),

does not alter this result. Carr was an Eighth Amendment case where

the Court addressed and rejected the defendant’s clﬁim that his death
féeﬁtence was invalid because the jury was not expressly instructed thatf
it did not need to find that a mitigating circumstance existed beyond a
reasor;a'.ble douBt beforé it could be éonsidered. E‘ at 642-44. Carr had no
occasion to address the weighing of mitigating and aggravating
circumstances because the Eighth Amendment does not require states to
have statutory schemes where the jury must “balance aggravating
against mitigating circumstances pursuant to any special standard.”

Zant v. Stephens, 462 U.S. 862, 873-74 (1983). Carr also had no occasion

to address the penalty instructions as “the Kansas statute requires the
State to bear the burden of proving to the jury, beyond a reasonable
doubt, that aggravators are not outweighed by.mitigators and that a

sentence of death is therefore appropriatel.]” Kansas v. Marsh, 548 U.S.

163, 173 (2008). This Court erred in relying upon Carr as authority for

5
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what the Sixth Amendment requires, particularly when the statutory
scheme in Kansas already required the outweighing determination be
made by a jury beyond a reasonable doubt.

Carr is also inapposite because the weighing determjnaﬁon in
Kansas is part of the selection phase of a capital sentencing hearing.
Carr, 136 S. Ct. at 642; Marsh, 548 U.S. at 174. As a consequence, a
Kansas jury considers intangible factors such as mercy when conducting
its weighing determination in order to select the appropriate sentence.
Id. Unlike Kansas, the weighing determination in Nevada is part of the
death: eligibility phase of the-sentencing proceeding. NRS 175.55443); .
NRS 260.030(4);.. Oniy ;aﬁ:er the jur;r finds a defen;iant déafh eligible is ii:
permitted to consider other matter evidence pertaining to his/her
character and to make a moral judgment regarding the appropriafe
sentence. NRS 175.552(3). The intangible factors cited in Carr that
comprise the moral judgment of the sentencer ~ and that make weighing
less of a factual determination — do not exist when a Nevada jury
conducts its eligibility weighing determination. The féctualvdiﬁ'erences

between the death penalty statute in Kansas and the Nevada capital

6

Supp. App.036



sentencing scheme show both why Carr is inapposite and also why this
Court erred in Nunnery in embracing the holdings of other state supreme
courts with different statutory schemes. See Nunnery, 127 Nev. at 774-
76 & n.11, 263 P.3d at 25253 & n.11. ’

For over two decades, this Court has treated the death eligibility
weighing phase of a capital sentencing as a factual determination. In
Canape v. State, 109 Nev. 864, 859 P.2d 1023 (1993), this Court
acknowledged the weighing of aggravating and mitigating circumstances
was a “factual determination.” Id. at 881-82, 859 P.2d at 1034-35 (citing
Clemons v. Mississippi, 494 U.S. 738, 748-49 (1990)). Since Canape, this
Court has never shirked from deciding for itself whether a capital
defendant was death eligible under Clemons. And not once during that
time has this Court ever suggested that it considers intangible factors
such as mercy as capital juries can and do when they select the
appropriate sentence in a capital case. In light of Hurst, this Court can
no longer ignore the glaring inconsistency between Canape and Nunnery.
See Nunnery, 127 Nev. at 776 n.13, 263 P.3d at 253 n.13 (noting tension

between the two positions). In short, if this Court intends to continue to
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perform harmless error analysis in capital cases then it must also hold
that the weighing process in Nevada is a factual determination to which
the right to a jury trial applies.

There is nothing else to justify this Court’s failure to apply Hurst

correctly to Nevada’s capital sentencing scheme and to overrule Nunnery.
In Nunnery, this Court side'steppgd the issue byﬁenjgaging in a tortured
deconstruction of its own decision in Johnson v. State, 118 Nev. 787, 59
P.3d 450 (2002), in order to find that Johnson did not mean what it
plainly said, i.e., (1) that a jury must find that mitigation does not
outweigh - statutory aggravating circumstances, .and . (2). that  the
aforementioned finding must be made l;‘eyond a reasonable doubt.
Compare Johnson, 118 Nev, at 802-03, 59 P.3d at 460, m_t_b_ Nunnery, 127
Nev. at 772-73, 263 P.3d at 251. Moreover, Nunnerv's discussion of
legislative intent is also misplaced because the Sixth Amendment can
apply in situations where the Legislature does not intend for it to apply.
Compare Apprendi v. New dJersey, 530 U.S. 466, 482-83 (2000), with
Nunnery, 127 Nev. at 774, 263 P.3d at 252. Finally, as explained above,

this Court cannot rely upon other state capital sentencing schemes where

8
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the weighing determination is part of the selection phase of a capital
sentencing proceeding rather than part of the eligibility phase as it is in
Nevada.

The High Court’s intervening decision in Hurst also requires

reconsideration of this Court’s ruling that Middleton's claim is
procedurally defaulted. The legal unavailability of Middleton’s claim at
the time he filed the instant petition combined with the recent decision
of the United States Supreme Court inlml_ggt_; .estab]ishes cause-and-
prejudice to overcome the procedural default rules that this Court

imposed. See, e.g., Evans v. State, 117 Nev. 609, 643, 28 P.3d 498, 521

(2001) (cause to overcome state procedural defaults exists when federal
courts have ruled “contrary to this court’s earlier decision”); Lozada V.
State, 110 Nev. 349, 357, 871 P.2d 944, 949 (1994); cf. Reed v. Ross, 468
U.S. 1, 15-19 (1984) (novelty of constitutional issue affecting the
allocation of the burden of proof at petitioner’s trial established cause to
overcome state procedural default). Middleton can therefore show cause

under Lozada and Evans to overcome any procedural default of his Sixth

Amendment claim due to its legal unavailability in prior proceedings.
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See, e.g., Bejarano v. State, 122 Nev. 1066, 1071, 146 P.3d 265, 269 (2006)
(petitioner “demonstrated good cause for failing to raise [] claim earlier”
when “decision was not reasonably available”).

Finally, Hurst must be retroactivély applied to Middleton because
the constitutional standard of proof beyond a reasonable doubt is a
substantive accuracy-enhancing rule that is critical to making a reliable
determination of death eligibility. The High Court has long recognized
- that the reasonable doubt standard of proof must be applied retroactively

as a matter of federal law. Ivan V. v. New York, 407 U.S. 203, 204-05

(1972); H 432 US 233 243- 44 (197D

kerson v.- N rth oar hn
Consistent with this position, the Delaware Supreme Court has held that
Hurst's burden of proof requirement relating to the weighing
determination must be applied retroactively to all habeas petitioners

regardless of when their cases were final. Powell v. Delaware, . A.3d__,

2016 WL 7243546, at *5 (Del. December 15, 2016). This Court must apply
Hurst to Middleton, because Nevada purportedly has a more favorable

retroactivity standard than the one that exists under federal law which

was applied in Powell. Colwell v. State, 118 Nev. 807, 818-20, 59 P.3d
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463, 471-72 (2002). The reasonable doubt standard is substantive in
nature because it excludes certain individuals from a guilty verdict who
would otherwise be found guilty based on a lesser standard of proof. Cf.
Beiarano, 122 Nev. at i076, 146 P3d at 272-73 (nl)ting substantive rules
are “an exception to the nonretroactivity of procedural rules”).3 Even if it
were only considered procedural in nature, the reasonable doubt
standard would still have to be applied retroactively because “accuracy is
seriously diminished without the rule.” Colwell, 118 Nev. at 1076-7 7, 59
P.3d at 472-73.

This Court must therefore grant rehearing and vacate Middleton’s

death sentences in light of Hurst.

B. Rehearing is Required Because the Court Overlooked
Material Facts and Controlling Legal Authority
Precluding the State from Relying on the Laches Bar of
NRS 34.800(1)(b)

Rehearing is required because this Court overlooked Middleton’s

arguments that the laches bar of NRS 34.800 could not be applied to him

3 Substantive rules must be applied retroactively under the
Supremacy Clause of Article VI of the United States Constitution.

Montgomery v. Louisiana, 136 S. Ct. 718, 728-29 (2016).
11
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to bar consideration of his claims of ineffective assistance of first state
post-conviction counsel. In its decisior;, this Court simply applied the
laches bar to Middleton without addressing any of his arguments. Slip.
Op. at 24 n.13. :

This Court overlooked material issues of law and fact preventing it
from barring Middleton’s claims under laches. As a matter of law,
intervening authority from this Court holds that Middleton has one year
from the finality of the first state post-conviction proceeding in which to
file a successive petition challenging first state post-conviction counsel’s
ineffectiveness. Rippo v. State, 132 Nev. ;368 P.3d 729, 739-40 (201_6).
In Rippo, this Court .reject.ed the State’s request to create a shorter time
period because “it would only add to the already endless litigation over
the application of the procedural default rules, rules that are supposed to
discourage the perpetual filing of habeas petitions.” Id. at 739. In light of
the State’s failure to plead specific allegations of prejudice under NRS
34.800(1)(b), it was improper for this Court to impose the laches bar, as
there must be “[e]specially strong circumstances [] to sustain the defense

of laches when the statute of limitations has not run.” Langir v. Arden,
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82 Nev. 28, 36, 409 P.2d 891, 895 (1966). Reconsideration of this Court’s
decision is therefore required under Rippo.

As a factual matter, this Court overlooked the fact that the laches
bar was triggered before the state post-conviction attorneys who
ultimately represented Middleton were even appointed to represent him.
In light of the State’s acknowledgment that “Middleton was indeed
entitled to the effective assistance of post-conviction counsel,” Answering
Brief at 9, it follows that this Court erred in appiying laches to bar him
from vindicating that right, as “the law does not require a person to do
an impossible thing.” First Nat. Bank v. Mevers, 40 Nev. 284, 292, 161
P. 929, 931 (1916) (citation omitted). This Court failed to acknowledge
that the delay in Middleton’s first state post-conviction proceeding was a
result of actions by the State, this Court, and his own counsel — whose
performance was so poor that it caused the Court to remove counsel from
the case and remand for the re-initiation of the habeas proceedings.
Middleton v. Warden, 120 Nev. 664, 98 P.3d 694 (2004). In similar
circumstances, this Court has held that the State cannot invoke laches

because “[tlhe record indicates [the petitioner] has not inappropriately
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delayed this case.” State v. Powell, 122 Nev. 751, 758-59, 138 P.3d 453,
457 (2006). This Court’s arbitrary failure to -apply this controlling
authority to Middleton demands reconsideration.
C. Réhearing is Required to Address the Constitutional
Violations Caused by the Washoe County District

Attorney’s Office’s Involvement in the Instant Habeas
Corpus Proceeding and in any Future Proceedings

Finally, rehearing is required because this Court overlooked
Middleton’s arguments that the Washoe County District Attorney’s
Office’s (“WCDA”) involvement in the instant habeas proceeding and in

any potential future prosecutions violated (and violates) his federal

 constitutional rights to counsel and to due. process. In its order, dated |

FeBri;ary 27, '2015; tlﬁs Coﬁrt disqualiﬁéd DDA Joseﬁi: )lv:;laiv;e‘r from
representing the State in this appeal due to his receipt of privileged
information from Middleton as a defense attorney. Slip. Op. at 4.
However, this Court refused to disqualify the WCDA from the case
because Middleton could not prove that Plater shared privileged

information with other people in the office. Id. at 4-5. Contra NRPC

1.18(c); .Ryag’s Express Transp. Serv. v. Amador Stage Lines. Inc., 128

1
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Nev. __, 279 P.3d 166, 170 n.2 (2012) (party seeking to resist imputed
disqualification must overcome presumption of shared confidences).
Middleton argued in his supplemental brief requesting
disqualification, in his reply brief, and in his motion for remand, that
imputed disqualification of the WCDA was constitutionally-required due
to the violation of his rights to counsel and to due process. See United
States v. Schell, 775 F.2d 559, 565-66 (4th Cir. 1985); United States v.
Marshank, 777 S. Supp. 1507, 1521 (N.D. Cal. 1991).4 He also argued
that the order under review by the Court was fatally defective because it
was authored in material part by Plater. Cf. Jefferson v. Upton, 560 U.S.
284, 292-94 (2010) (per curiam). Middleton argued he was entitled to an
evidentiary hearing to determine whethe1; an adec!uate ethical screen had
been created. See Ryan's Express Transp. Serv., 279 P.3& at 171-72. He
also argued that disqualification of the WCDA from the case, the re-

initiation of the habeas proceedings with a special prosecutor, and an

1 To the extent this Court denied Middleton’s motion for remand
because he sought to “enlarge the record,” slip. op. at 26 nl4, Middleton
notes that a remand for an evidentiary hearing to determine whether the
WCDA has created a sufficient ethical screen is expressly permitted by
Ryan’s Express. See 279 P.3d at 172.5

1
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order enjoining the WCDA from further any involvement in any future
proceedings involving Middleton was a remedy properly tailored to
address the constitutional violations that have occurred (and continue to
:occur) in this case. Rehearing is required for this Court to address theése
issues.

DATED this 30th day of January, 2017.

Respectfully submitted,

RENE L. VALLADARES
Federal Public Defender

- fof Pavid Antheny:- - -
~Assistant Federal Public Defender
Nevada Bar No. 007978
411 E. Bonneville Ave., Suite 250
Las Vegas, Nevada 89101
702-388-6577
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SUPPLEMENTAL APPENDIX D
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IN THE SUPREME COURT OF THE STATE OF NEVADA

: Electronically Filed
DAVID STEPHEN MIDDLETON, Apr 05 2017 02:45 p.m.

: Elizabeth A. Brown
Appellant, Case. No. 62869 Gjerk of Supreme Court

v.
TIMOTHY FILSON, Warden; and (Death Penalty Habeas Corpus
ADAM PAUL LAXALT, Attorney Case)-
General for the State of Nevada,
Respondents.
/
RESPONSE TO PETITION FOR REHEARING

This cause is before the Court upon a petition for rehearing. This is

an appeal from an order denying a post-conviction petition for writ of
habeas corpus. The petition was dismissed in the district court as untimely,
abusive and successive. Middleton appealed and this Court affirmed the
order dismissing. The Court ruled that the petition was not time-barred,
but that dismissal was still appropriate. Middleton v. Warden, 2016 WL
7407431 (2016). Middleton later petitioned for rehgaring and this Court

has ordered a response to that petition.

/117
/17
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A. Hursthas no application in Nevada.

The petition for rehearing is based on the proposition that Hurst v.
Florida, 136 S.Ct. 616 (2016) has some bearing on this case. It does not.
The primary reason is that there has béen:no litigation in the district court
based on that decision, and therefore ﬁo ruling in the district court or in
this Court. There is, however, no reason to let it go until the next petition,
because there is no merit to the argument.

Hurst v. Florida, supra, concerned a Florida procedure by which a
jury in a death penalty case merely made a sentencing recommendation but
the trial court judge was free to reject that recommendation and impose the
death sentence. The Supremé Court held only that prior decisions, such as
Ring v. Arizona, 536 U.S. 584, 122 8. Ct. 2428 (2002), require that factnal
findings that change the range of sentences available to the sentencing
body, be made by a jury. To the extent that Middleton claims that the High
Court ruled that the weighing process, the subjective determination of
whether to impose the death sentence, must be decided by some objective
standard, there was no such ruling in the Hurst decision. It just ain't there.

As this Court ruled in Nunnery v. State, 127 Nev. 749, 771, 263 P.3d
235, 250 (2011), the weighing of aggravating and mitigating circamstances

is a moral decision, not susceptible to proof (or being disproved). Thereis

Supp. App.051



no evaluation, for example, of the sufficiency of the evidence supporting the
relative weight of the two because no evidence is necessary beyond the
evidence showing the existence of the aggravating and mitigating
circumstances. Surely Nevada law requires that the aggravating
circumstances must be proved beyond a reasonable doubt, as it was in this
case, and surely Nevada law requires that the jury must decide whether the
aggravators have been proved bythat standard, as they did in this case, but
the suggestion that there must Be some further finding of fact is
unsupported by Hurst, or Nunnery, or any other decision by any
authoritative court.

~..To.put.it more si;pplyzwtl;e decision in Hurst came about because the.
jury’s role was simply advisory and the judge made the ﬁecessary factual
determinations. That need not interest this Court becau;e in Nevada, the
jury’s role is not advisory and the judge has no authority to impose a
sentence greater than that imposed by the jury.

Hurst does not stray beyond a mere application of Ring and as such
says nothing about the selection phase or the burden of proof applicable to
the selection phase. Hurst set out the statutory prerequisites for imposing
a sentence of death and noted that Florida law required that those findings

be made by a judge. Hurst, 577 U.S.at__,136 S.Ct. at 622. The Court
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pointed out that the role of the jury under Florida law was advisory only.
Id. Hurst ruled that “[t]he analysis the Ring Court applied to Arizona’s
sentencing scheme applies equally to Florida’s,” Hurst, 577 U.S. at ___, 136
S.Ct. at 621-22. The entirety of the United States Supreme Court’s
discussion in Hurst focused on applying Ring to the case before it. Id. The
Court ended by concluding:

As with Timothy Ring, the maximum punishment

Timothy Hurst could have received without any judge-made

findings was life in prison without parole. As with Ring, a judge

increased Hurst's authorized punishment based on her own
factfinding. In light of Ring, we hold that Hurst’s sentence

violates the Sixth Amendment.

Id. at__. ;136 S.Ct. at 622.

Hurst simply does not stand for the propositions Petitioner attributes
to it. Indeed, the Court specifically limited the scope of Hurst to
aggravating circumstances when setting out the actual holding:

The Sixth Amendment protects a defendant’s right to an
impartial jury. This right required Florida to base Timothy

Hurst’s death sentence on a jury's verdict, not a judge’s

factfinding. Florida’s sentencing scheme, which required the

Judge alone to find the existence of an aggravating

circumstance, is therefore unconstitutional.

Id. at.__,136 S.Ct. at 624 (emphasis added). Even the order allowing the

review limited the issue to the application of Ring. See 135 S.Ct. 1531.
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Because Nevada procedure is grossly different than that of Florida,
this Court should determine that Hurst, supra, has no application in
Nevada beyond that already acknowledged in Nunnery, supra.

B. Laches. ' |

The petition Ifor rehearing goes on at some length about laches and
the assertion that the petition was timely filed. This Court agreed, twice, in
Middleton v. Warééﬁ, supra. The Court ruled that the petition was filed in
a timely manner both under NRS 34.'726 and in conéidering laches. If the
Court wishes to reconsider and rule that the petition was not timely, the
State has no objection.

C. The Conflict

| Thepetmon for reheéring rehashes the Argﬁnients concerning the
involvement of Deputy District Attomey Joe Plater. This was thoroughly
argued and rejected before the briefing in this case and the petition for
rehearing raises nothing new. NRAP 40 does not allow the repeated
presentation of the same argument. To the extent that Middleton claims
that he should be allowed remand to try to prove th;\t MTr. Plater received
and transmitted confidential information, we already had that hearing and

there was a failure of proof. This Court disqualified Mr. Plater, but not the
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entire office of the Washoe County District Attorney. There is no need for a

further hearing.
CONCLUSION

The decision by this Court was correct and complete and the
intervening decision of Hurst v. Florida has no application in Nevada.
Accordingly, the petition for rehearing should be denied.

| DATED: April 5, 2017.

CHRISTOPHER J. HICKS
DISTRICT ATTORNEY

By: TERRENCE P. McCARTHY
Chief Appellate Deputy
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