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May 3, 2013

Hon. Barry Ted Moskowitz

U.S. District Court for the So. Dist. of California
Courtroom 15B (Annex)

333 West Broadway

San Diego, CA 92101

Dear Chief Judge:

We write at your request to express our position upon the United States Marshals
Services' ("USMS") proposal to commence arm, leg, and belly shackling of every
arrestee brought into every magistrate and district court in the Southern District of
California.! The USMS apparently relies upon its own internal policies requiring
more deputies than it wishes to allot per arrestee if individuals are not shackled to
each other and United States v. Howard, 480 F.3d 1005 (9th Cir. 2007), a case where
shackling at initial appearances was necessary due to the "large courtroom on the
third floor of the Roybal Courthouse, in the presence of multiple defendants, where
the risks of conflict, violence, or escape are heightened." Id. at 1013. Federal
Defenders of San Diego, Inc. strongly opposes the routine use of extreme shackling
measures at many more hearings than initial appearances absent any individualized
showing of danger and absent any historical showing of the need for these measures.
Our reasons follow:

. A successful history of no shackling should not be lightly abandoned. -
For well over forty years, this Court has not routinely shackled criminal
defendants. This "no-shackling" policy has never threatened courtroom or
public safety. There is no new evidence or information necessitating or even
suggesting that our present system, which has worked for the Court, the
public, and criminal defendants, need be changed;

. Unlike the Central District of California, this District's courtrooms do
not necessitate shackling. - In contrast to Howard, 480 F.3d at 1013, where
routine shackling only occurs at initial appearances after a showing was made
that it was necessary due to the "large courtroom on the third floor of the
Roybal Courthouse, in the presence of multiple defendants, where the risks
of conflict, violence, or escape are heightened," this District primarily
continues to use the same physical facilities it has since the 1970's without

! "We understand the USMS plans to make an exception for defendants brought out

at their jury trials.
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incident. Additionally, the USMS here proposes a far more degrading and
intrusive shackling procedure than that used in the Central District and in far
more instances than just initial appearances. Finally, the Central District sees
many cases involving allegations of serious violence and gang activity and
has many more arrestees with allegations of violent gang-related activities
than we see in this District;

Shackling undermines the decorum of this Court's proceedings. - The
Ninth Circuit has acknowledged that "[t]he conditions of [a criminal
defendant's initial] appearance establish for him the foundation for his future
relationship with the court system, and inform him of the kind of treatment
he may anticipate, as well as the level of dignity and fairness that he may
expect." United States v. Brandau, 578 F.3d 1064, 1065 (9th Cir. 2009).
This Court is considering the routine use of shackles not only at initial
appearances -- as discussed in Howard and Brandau -- but at all Court
proceedings outside the presence of a jury. The routine use of shackling in
this District would unconditionally signal to criminal defendants -- and to the
public -- that while they may be presumed innocent, they are nevertheless
uniformly dangerous and in need of restraint. It would diminish the dignity --
not only of those charged -- but of all participants in the Southern District's
criminal justice system; and

A failure to make particularized determinations signals that criminal
defendants will not be treated as individuals. - Criminal defendants
brought before this Court are entitled to individualized determinations of the
necessity of heightened security measures. A blanket shackling policy would
deny criminal defendants their right to be treated as individuals.

I The Southern District of California Has Never Required Criminal Defendants to
Appear Before the Court in Shackles and Has Never Suffered Adverse Consequences
as a Result of this Policy.

For well over forty years, this District has not shackled criminal defendants during proceedings
before the Court. This policy has worked successfully since the creation of this District.> It has
never infringed upon the safety of the Court or of the public. On the contrary, the administration of
justice in this District has proceeded efficiently and tranquilly without the use of restraints. The
absence of a "problem" to be solved here weighs strongly in favor of keeping the current practice of
allowing criminal defendants to appear before the Court without any restraints.

2 The USMS Policy Directive 9.18.E.3.b regarding Restraining Devices (effective April 26, 2011)
would allow this Court to continue its present practice of not restraining any individuals absent a
showing of individualized necessity. Id. ("Courtroom: All prisoners produced for court, with the
exception of a jury trial, are to be fully restrained unless otherwise directed by a United States
District Judge or United States Magistrate Judge.") (emphasis added).
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II. This District Continues Primarily to Use the Same Physical Facilities it Has Used since
1974 Without Incident.

In Howard, 480 F.3d 1005, the Ninth Circuit considered a new policy in the Central District of
California to place leg shackles upon criminal defendants at their initial appearances. The Court
upheld the Central District's policy noting that: (1) the physical facilities of the third floor courtroom
in the Roybal Courthouse used for initial appearances in that district necessitated the use of leg
restraints (id. at 1013); and that (2) the policy of the use of leg restraints was actually less restrictive
than the previous policy requiring the use of full restraints (id. at 1014). Neither of these
circumstances is present here.

The vast majority of judicial proceedings in this District occur in the Edward J. Schwartz Courthouse
as they have since 1974. The Schwartz Courthouse has never presented the problems of the
courtroom in the Roybal Courthouse where criminal defendants are presented en masse. So long as
this District continues to afford its criminal defendants the individualized hearings and
considerations to which they are entitled, the routine use of shackling is unnecessary.

Additionally, in contrast to the situation presented in Howard, the use of any shackles in this District
would be a dramatic increase in the restraints experienced by criminal defendants here. This
increase in the use of restraints -- in the absence of any new concern regarding the facilities used for
pretrial proceedings or preexisting policies regarding the use of restraints -- would be unjustifiable.

III.  "[J]udges must seek to maintain a judicial process that is a dignified process." Deck
v. Missouri, 544 U.S. 622, 631 (2005).

The Supreme Court has addressed the constitutional issues surrounding use of restraints at a jury
trial. But the fundamental legal principles the Court identified as being implicated by shackling exist
here: the need to respect the dignity of the criminal defendant and maintain the decorum of the
judicial process. Deck, 544 U.S. at 631.

In Brandau, the Ninth Circuit criticized shackling at initial appearances:

A criminal defendant's first and sometimes only exposure to a court of law occurs at
his initial appearance. The conditions of that appearance establish for him the
foundation for his future relationship with the court system, and inform him of the
kind of treatment he may anticipate, as well as the level of dignity and fairness that
he may expect. We have recognized that shackling defendants at such time

3 Howard is not a blank check allowing courts to place full shackling restraints upon criminal
defendants at any and all non-jury proceedings. In Brandau, issued two years after Howard, the
Ninth Circuit stated that it had not "fully defined the parameters of a pretrial detainee's liberty
interest in being free from shackles at his initial appearance, or the precise circumstances under
which courts may legitimately infringe upon that interest in order to achieve other aims, such as
courtroom safety." United States v. Brandau, 578 F.3d 1064, 1065 (9th Cir. 2009). This area of the
law -- absent the extenuating circumstances present in Howard -- remains unsettled.
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kind of treatment he may anticipate, as well as the level of dignity and fairness that
he may expect. We have recognized that shackling defendants at such time
"effectuates some diminution of the liberty of pretrial detainees and detracts to some
extent from the dignity and the decorum of a critical stage of a criminal prosecution."
United States v. Howard, 480 F.3d 1005, 1008 (9th Cir. 2007).

578 F.3d at 1065. Shackling at all court proceedings short of jury trials would signal to criminal
defendants and the public that the criminal justice system is inherently skeptical of their ability to
control themselves in court. It would inform them from the moment that they first see the judge, that
they will be treated as dangerous criminals -- not based on any individualized characteristics or
showing -- but by virtue of being charged.

While the Court may tell criminal defendants that they are presumed innocent and have the right to
have the Government prove its case against them, the shackles would emphatically send the opposite
message. To members of the public and to families present in court, they may be informed the
charges are only accusations and that all persons are presumed innocent but the shackling would send
an entirely different and contrary message. To enact such a drastic "solution" to an inchoate problem
is unnecessary.

IV.  Criminal Defendants Are Entitled to Be Treated as Individuals -- Shackling Should
Continue to Be an Individualized Determination as it Has Been in the Past.

The USMS' proposal is a serious and unnecessary infringement on personal liberty and dignity. It
denigrates courtroom decorum. It creates the risk of public misperception about individuals
purportedly presumed innocent. This is why shackling -- especially full restraints at all court
appearances -- should be an individualized inquiry as it has been in the past not a blanket policy
applicable to all criminal defendants in all non-jury proceedings. Even in districts where shackling
is permitted at non-jury proceedings, the determination is individualized. See E.D. Cal. Crim. R.
401.

In Brandau, the Court ultimately did not pass on the merits of the Eastern District's policy on
shackling but instead remanded to an out-of-district judge for an evidentiary hearing to determine
the constitutionality of any policy of shackling. Brandau, 578 F.3d at 1070. The Court required that
three issues be considered: (1) whether there was an on-going policy of shackling; (2) whether it was
full shackling without individualized determinations; and (3) whether the shackling would apply to
in-custody and out-of-custody defendants. /d. This Court should be extremely wary -- for all of the
reasons set forth above -- of instituting a blanket policy applicable to on all criminal defendants in
all non-jury proceedings with no individualized determinations made whatsoever.

Federal Defenders of San Diego, Inc. urges this Court to not abandon its current policy of not
shackling criminal defendants at all non-jury proceedings. This District's long, successful history
of holding criminal proceedings without shackling criminal defendants should not be lightly
discarded. The dignity of all criminal defendants, all of us participating in the Southern District's

4a



Hon. Barry Ted Moskowitz, Chief Judge
May 3, 2013
Page 5

administration of justice, and the public who have the right to and do attend these proceedings lies
in the balance.

Sincerely,

Reuben Camper Cahn
Executive Director

Enclosures:  United States v. Brandau, 578 F.3d 1064, 1065 (9th Cir. 2009).
E.D. Cal. Crim. R. 401
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May 5, 2013
Via E-Mail
Hon. Barry Ted Moskowitz, Chief Judge
U.S. District Court, S.D. California
Courtroom 15B (Annex)
333 West Broadway
San Diego, California 92101

Re:  View of the Criminal Justice Act Panel for the U.S. District
Court, Southern District of California (*“CJA Panel”) on
Shackling Our Clients

Dear Chief Judge Moskowitz:

I am writing you as the representative of the CJA Panel to address the concerns of
the CJA Panel related to the proposed policy of shackling our clients by the U.S. Marshal
Service.

I first join in the well put together letter of Reuben Cahn related to these issues.
However, | wish to add some observations to Mr. Chan’s letter and to emphasize certain
facts of particular concern to the CJA Panel.!

I am sure that this Court recognizes that the shackling proposed by the U.S.
Marshal Service (belly chains along with hand and wrist restraints at every hearing) will
have a profound effect on the inmates as well as their families. As Mr. Cahn noted in his
letter, such shackling will have a deleterious effect on inmates who have not been
convicted of the crime for which they have been charged.

I would add that shackling each defendant without cause will chill every
defendant's right to a public hearing, in that s/he might ask family and community to stay
away rather than to see them shackled. This would in turn impact sentencing decisions,
since family and community support is often a factor considered by sentencing judges.
Certainly nobody with children would want their children present to see them chained
like a wild animal. Those defendants will, therefore, be prejudiced at sentencing merely
because of the proposed U.S. Marshal policy.

Likewise, at bail hearings a potential surety, whether friend or family member,
would probably be less likely to post bond after seeing that this Court believes that the
defendant cannot be controlled without being chained. Presumably that is among the
reasons why the Ninth Circuit noted, "[T]he use of [shackling and restraints] is itself
something of an affront to the very dignity and decorum of judicial proceedings that the
judge is seeking to uphold." United States v. Howard, 463 F.3d 999 (9" Cir. 2006), citing
Ilinois v. Allen, 397 U.S. 337, 344 (1970); see also Deck v. Missouri, 544 U.S. 622, 631
(2005).

Federal courts have recognized the concerns of the CJA Panel to the proposed
shackling policy. That recognition may be found in the recitation of a defendant’s Sixth

I am a lawyer, of course, and | suppose that is why | cannot stand to not have the last word. However, |
do not intend to in any way contradict Mr. Cahn’s letter to the Court on this issue.
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Amendment right to effectively communicate with counsel. The imposition of physical
restraints can impair a defendant’s mental faculties by confusing or embarrassing him, or
by causing him physical and emotional pain. United States v. Howard, 463 F.3d 999; see
also llinois v. Allen, 397 U.S. 337; Duckett v. Godinez, 67 F.3d 734 (9" Cir. 1995);
Spain v. Rushen, 883 F.2d at 720-721; Rhoden v. Rowland, 172 F.3d 633 (9" Cir. 1999).
A defendant who is in pain or who is humiliated is likely to communicate less effectively
with counsel, directly impacting the defendant’s Sixth Amendment rights.

In Spain, the court effectively summarized a list of problems that should be
considered in any decision to impose physical restraints:

1. Physical restraints can cause jury prejudice, reversing the presumption of
innocence;

2. Physical restraints can impair a defendant’s mental faculties;

3. Physical restraints can impede communication between the defendant and
counsel;

4. Physical restraints can detract from the dignity and decorum of the judicial

proceedings, and;
5. Physical restraints can be painful to the defendant. Spain, 883 F.2d at 721.

It is precisely for these reasons that before a court may order the use of physical
restraints on a defendant the court must be persuaded by “compelling circumstances” that
such restraint is needed to maintain the security of the courtroom, and that "the court
must pursue less restrictive alternatives before imposing physical restraints.” Gonzalez v.
Pliler, 341 F.3d 897 (9" Cir. 2003), citing Morgan v. Bunnell, 24 F.3d 49, 51 (9th Cir.
1994) (citations and internal quotation marks omitted).

Finally, restraining a criminal defendant in the courtroom should be undertaken
only as a last resort, after the court has been persuaded by compelling circumstances that
some measures [are] needed to maintain security. Illinois v. Allen, 397 U.S. 337, 344,
Castillo v. Stainer, 983 F.2d 145, 147 (9th Cir. 1992), as amended in 997 F.2d 669 (9th
Cir. 1993).

I would like to add to this recitation of the harms of blanket shackling. I have
discussed this issue with inmates who have suffered the type of shackling proposed by
the U.S. Marshal. They have confirmed the above and also advised me that the incidence
of falling and being hurt (sometimes badly) is very high for shackled prisoners. A
defendant who is in fear of being hurt by transport to and from court is also a defendant
whose Sixth Amendment rights have been violated.

As Mr. Cahn put so well and as I have discussed above, the decision about
whether or not to implement the proposed U.S. Marshal policy is up to this Court, not the
U.S. Marshal. This Court should, and undoubtedly will, consider the view of the U.S.
Marshal on shackling. United States v. Howard, 480 F.3d 1005, 1013 (9th Cir. 2007); see
also United States v. Baker, 10 F.3d 1374, 1401 (9th Cir. 1993) (noting the trial court
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“agreed with the Marshall that all nine incustody defendants should be shackled during
trial”)

As the Howard court noted, however, the “general rule is that a court may not
order a defendant to be physically restrained unless the court is persuaded by compelling
circumstances that some measure is needed to maintain security of the courtroom, and the
court must pursue less restrictive alternatives before imposing physical restraints.”
Howard, 480 F.3d at 1012 (internal quotation marks omitted). A blanket policy that in all
cases prisoners are shackled by waist, hands, and feet at all court proceedings would
violate that rule.

As Mr. Cahn said, this Court has kept defendant’s shackle free (except in unusual
cases) for over forty years. Undoubtedly, that policy has kept the Court running more
effectively over the years. | cannot speak for the U.S. Marshal, but it seems apparent that
the proposed policy will require more Deputy Marshals, more time in court to shackle
and unshackle each defendant, and slower movement of shackled inmates. All that for a
policy, as Mr. Cahn notes, that expressly notes that this Court may override it.
Anecdotally, the CJA Panel is unaware of rising escape attempts in this district that might
justify a new policy. It is, therefore, the hope of the CJA Panel that this Court will
continue to require an individualized assessment in all cases before allowing the U.S.
Marshal to shackle prisoners as they propose to do.

Sincerely,
/s/ Knut S. Johnson
Knut S. Johnson

Copies to: CJA Panel
Marshal Steven Stafford
Federal Defenders of San Diego, Inc.
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sanierd Conever,

John H. Surrall was armigned to-day before the Crim-
inal Court of the District of Columbin, presided over by
Judge Lyunch. The court reom was densely throoged.
slembers of the legal profession and many of the leading
citizens of Washington, including the Mayor, occupied
the entire frout portion of the room, while outside the
common enelosure there was & oHnpact mass of persons
of almont every class,

The court was opeced shortly aRer twelve o'clock,
and the case of Bauford Comover was provoeded
with. In this case, the particulars of which have
alroady been reported, a motien for & mnew irial

couusel on bebalf of the prisuners, Judge Lander
and Mr. Gooding. The molon was overruled, and then

and argued, upon which Judge Lyuch gave a decision
this morning, overruling that alsa. Judge Lander then
apolied 10 the court to suspend senience in the case
until the motions far & new trial and arrest of judgment
be argued before the Court in Banco Judge Lynch re-
marked that be undersiood the rule of the old court to
be, In cases of this surt, where a motion lor arrest of
Judgment was made and overruled that the sentence
should be pronounced, Lat that after the sentence was
pronounced it eoull then be suspended. He then or-
dered that the prsoner, SanfordjConover, should be
brought o court lo recoive sentonce,

(| Av the juncture John H. Burratt was brought into
y | sourtin irons and placed in the dock, or on whe bench
i | reserved for prisoners, Thers was copsiderable exeie-

. | the mwurmuring of the spectators slmost complelely
v | drowned the Crier's repoated calls for rilence, togetlier
with e usual *Stand back” of the policemen. Surratt

ved and was pliced upon the

i | exchamged the slichtest lovk of recogunition. [L was
i | vonsidered strange indeed thot both theso men, formerly
| well known to cach other, wh
i | rewt and yet convected, and whose pames are associnted
with the darkest evenls in the history of the United

| Siates, should meet to-duy upon the prisoner's beuch, |

linked In the same fatal chain of circums ances. one Lo
" | to be urraigned and the other to be sentenced. Afwr a
few moments consultation between the judges and coan.
" | #el for Conover the passing of semtence was deferred.
r The District Attoruey, Mr. Carnngton, then called the
- | attention of the Court to the indictment of Joun H. Sur-
" | it by the Grand Jury, and thought thal il was proper
" weat he should be arraigned so na 0 give him an oppor-
" | tunity of selecting his counsel and for the Court to ap-
point & time for his trial

Arcalgument of Jobn II. Surratt— The Case of |

was argued before Judge Lynch yesteriay by ||

& further motion in arrest of judgment was submited | | 2

; | ment in the court from ihe momens of his arrival, and |

os¢ histories are so diffo- _
|| 10 ix some day for the hearing of tho case. Nothing | !

/| eanbe done Ul then, sir. i
Mr. Currington—I would ask your Homor to remand
| the prironer.

Mr. Merrick, of counsel for the prisoner, said—I would
suggest to the Court that it would be scarcely consistent
with the anthority and dignity of this tnbunal that the
prisoner should be arraigued in manacles, and therefore
ask that your Honor will have the manacles removed,

indictment.

Judge Lynch—The next term of the court beginson | !
| Monday week.
Mr. Bradley, Sr.—It would be impossible to make any ;

Judge Lynch—Well, let the prisoner be remanded.

Judge Lynch—Certaiuly., let ithe manacies be re- | |
moved, apd let the prisoner come forward and bear Lbe |

The manacles were thon romoved, and the prisonor |

Surrstt was then taken from the cours rogm and coe- |
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CAPY. E, B. WARD.

ow One of the Swindlers' of This
Gentlemnn Escoped from Captivity
in Chicago, 7 )
Last Baturday Sergt. A. . Britton, of De-

troit, wns bofora Justico C. . Daggeit, in this,
city, on tho charga of kidvapping Jehn M. Whit='
noy, ono of the Eurcka, Mine ,swindlers, nt Salt .
Lako City.. It appoars that Sergh. DBritton was

sent to Bnalt Lake City to arrost Whitney by
Capt. E, I. Ward,. of Datrolt, who was ono of
the heaviest losors by this ewindle, which bins

been mentioned In Tue Trinvse. Britton ar-
cd. in Salk Lake Suwdey  morolig, the.
Tth  insinot, sod. got., Lhe, proper, papers..
from, tho (overnor of. the Terrilory.. during

rived. In

tho day.. Mondn{ evenlug ho recoived o dispateh
from Capt. Wurd directiog bim to make thio ar-
rest, aud, there bowng no. tram oud of. Balt' Leye

unti] € o'clock Tuesday morning, ho laid his plans |

80 a8 to toke Whiiney as. quietl
Monday. Ho iﬂpt the liclp..of
Biates Morsbal A, K. Bmith for tho
sorving the wacrant arid making the arrest, and

a5 pousible
puty Uunited

tho two oflicors ensily sgeured their ‘man aboud |
onday night. Tho otlicers_|

hinlf-past 11 o'clock
auid thewr prisoner left Salt Laxo at ¢ o'clock the
voxt morning, Whitnoy being haudoufTad.

It was the duty of Deputy-Marahal 8miith fogo
with the prisouerto the limits of Utal 'Lerritdry,
and this he did. Sorgt. Dritton.’ got him.

o shill further aud watch tho prisouer Wednes-
dny might, so as_tg allow Britton to get somo
Bleop.  Thursday Bmith laft them nbout five or

six miles weat of Choyenno, whore the trains

moot. Before they sppacatod DBritton askerl
Sinith for the papers, but Bmith réfused to givo
them up, on,the ground that he must returu

| them oy sorved..” ‘Lhe Sorgeaot saw tlnt he wne.

" linblo to get into tronble if Lie did not bave them,
and used bis best offorts geb them, but Smith
refused. Just as Smith was nbout to Jeave the
lrain- lie whispered something to Wlili
soon after the latter ashed Britton if o had any
ﬂapm,m bpld \him, "~ After leaviog Cheycune,

ritton consulted with a Mr. Packard, who s in-

tovestod with Mr. Ward, nod suggested that thoy ..

slop at somo muall station on the Elllillli and tel-
egraph for the pupers.. Ir. Packard  thouglht
thoy would be able. to got through.all right.
When they arrived at Burlington, thay decided to
tnko.n route, homa, by, which they would avoid
Chicago, where thoy fenred troubls. By an ao.
cidout thelr plavs were frustrated, and they were
compelled to tnke s train to Chicago. ~ ™

purposcs of .

tney, and .

At Galesburg, Fridny,.n ﬂhinngl,rln Iawyer. meb
the party on the train, nnd deked Britton if.be,
had auy papors, and the Sorgoeaut gove tho eame
apswer ho bad proviously given Whitoey. When
about 10 miles from this eity Britton handoniTed -
Whitney to himself, whoroat the prisoner and
tho mw;,'nr‘nbjnctml'.‘ The lawyer by his bluator-
ing talk atiractpd the, attontion of .ovorybedy in
the edr, and mﬂn o groat comimotion there. '
Polica Constovle (Goorge A. Hartman had been

* ordered by rome of Whitney's friends to board

the train and arrest Britton., When the train
wna nbout threo miles from this eity, last Friday
ovoujng, Inrtnen, with about o dozen of tbo

- Erinn_nur'u {ricnds,.entored the car and arrnated

ritlon on o warrant charging him with Lkidoap-
ping Whitney, Co

Boan alter the parly arrived in this city,
Britton nud Whitney, still handenfféd togctier,
wera taken to.lbo office of Justice Churles B3,
Daggett. A swaria ‘of [awyors appoared for Whits
ney, nnd domauded that DBritton should take.off
the bandeufs thet lulied bim to tho prisaner,
some viggesting that they be filed off, Justice
Daggatt ordored e hinndonffa taken off, na he
coultd not aljlow s man to bo arraigned . befora
him wiih #backles on. DBritton demnpudéd that’

| his privoner be hold ‘under hieavy bonds to ap-
. pear against bim as a witnesa,

but the . Justico
enid he lind no authority over Whitnay, and or-
idered 1hu_Hu:ignuut to talke off the haudeuffs.
o gonseuted, wlhien Whituey was beld under
bonds of £,000 to’ sppear a8 a witness, whilo
Britton wae held to. appear lasl  Baturday,
aud  give. bail -
frionde gave bail, aond- he was - disch

I took the 9 o'clock _t.mir.un tho Michigau Con-
tral Road” for Toronto that evening (Xriday),
and is now suppoeed to bo in Windsor, Ontnrio,

Last Saturdey afternoon Britton appeared bo-
fore Justice Daggett with connsel, and demaud-
¢d an immediate examination. L'be cose was ad-
journed,. however, until Thursday, Dritton
furnishing the required bnil,

Tho Detroit peaple interested in. Whitney's ar-
rest’ are u:unuﬂiug:i« irritated by thiy specimen
of Chicago law, and charge.in the Detroit R?.-
pora that the Justico, when Whitney and Dritton
wera brought bofore him, was in.up condition to
adwiuvistor the lnyw undomstaodipgly.
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WASHINGTON, D. C., FRIDAY, OCTOBER 14, 1881,

TWO CENTS.

GUITEAU IN COURT.

ARRAIGNMENT OF THE PRISONER.

HE PLEADS “NOT GUILTY.”

—_———

HIS TRIAL FIXED FOR NOV. 7TH

After the proceedings in the star route case In
the Criminal Court room this mormning were over
Judge Cox retained his seat, and as a number of
membeérs of the bar and others remalned in the
rogm it was thought by those present that other
procecdings of no ordinary character were to fol-
low. It was soon known that Da%ur.y Marshal
Willlams was absent from_ the bullding and then
there was a whisper around the room that Gulteau
would be called in for A ent. This was
made certaln to outeiders posting of police-
men at the doors of thecourt room. At a few min-
utes past 11 o'clock Mr. Scoville, Guiteau's attor-
ney, came into the room, and passing through the
withess' room, proceeded o & ToOn up stalms,
where the prisoner had been taken. HRev. Dr. J. P.
Newman, of New York, Rev, George V. Leech and
Hev. Mr. Hartsock were among t\hﬁlﬁpmtmm

Captain Yernon, Lieut. Ecklofl others of the
Iwnm were stitioned about the room. While wail-
ng for the appearanee of the prisoner & numnber of
spectators entersd Lhe Foom, among othiers a col-
ared man of herculean frame and not %rgpuwm!n;'
countetance, who was thought to & *Jersey
AVeIger.™”

AFFEARANCE OF THE FRIRDNER.

At 11:15 o'clock, preceded by Marshal Heory and
Deputy Williams, and fAanked by Bailiff Tall and o
detective, the prisoner came Into court and was
shown o a seat in tront of the clerk's desk. He
witlked with @ qulte nervous step, and his restless
eyes seemed o Indlcate thal bhe was somewhal
frightensd,. He was attired in & black sult with
striped calleo shirte He was handeulfed when
brought in.  Guitean looked broken in health and
uneared orin person. WIS Rale s closely cropped,
bt s cheek and chin whiskers are worn Ll
bt ot long, His dark clothes were rusty and

shabby, and his whole person prescntao a Temari-

ably neglected a qimmu:.w. Ie stood nervously
betare the bar, Wit hi8 left wrst tahtly elaspet
by hls richt hand, and with eyes nearly closed, the
Hils trembling constantly.

Col. Corkhill remarked: “Masy it please the
rourty the grand jury have Imiicted Chas. J. Gul-
tean for the murder of James A, Garfleld, and the
prisoncr belog in court, T ask his arralgniment.”

THE ARRAIGNMENT.

The court acquiegeed, and the prisoner was di-
rected to stamd.  His handenfs bad in the mean-
time been removed, i

Mr. Frank Willlams, the clerk, rising, sald;—*Is
your name Charles J, Gulleau?™

Tl prisoper, — 1L j=."

Mr. Willtans proceeded w0 read the (ndictinent,
the prisoner standing up, With his head most of
e time inclined to the right shoulder, his eyes
half closed or wholly so, his hands crossed over his
stomach @8 i they stlll wore the handeufTs, and
his general ajr that of slekly Indiference. The
redading oecupled nearly balf an hour, and durlog
all ihat time Gmiean hardly once changed his
attivicle or bearing, and rarcly ned hils eyes
He did not manifest the slightest degree of ntercst
im the scene In whilch he was the chief actor; amd
bt for an oceasional slight movement, mlght be
supposed to be asleep in a standing attitude.
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GUITEAU FLEADS “NOT GUILTY™ AND WANTS TO MAKE
A HTATEMENT.

Mr. Willlams concluded reading the indictment
(during which there was almost perfect silence) in
about twenty-five minutes, and asked : “What say
you to this Iodictment? Are you gullty or not
gulltyes

The prisoner took from his pocket o paper.

tml. CorkhllL—Enter your pleaof gullty or not
Euilty.

The prisoner.—Well,your honor, I enter a plea of
guilty, and (dealire to make & statement.

Judge Cox.—You can make i some other time,

The prisoner ook his seat
COL. CORENILL ASKS TO G0 T0 TRIAL NEXT MONDAY.

Col. Corkiilll.—I now deslre this case to be sel for
trial Mondsy morning next, peremptorily.

ETATEMENTS OF GUITEAU AND WIS COUNSEL.

Mr. Scoville nasked to read A statement, And pro-
ceeded to read one by the deéfendant, to the effect
that he has no money or means, and thatin his des
fense it 18 necessary (or him to have wilnesses
from a distance. Alsn, one made by himselr, to the
effect that he was not rendy for trial, having been
In the case only abont ten days; that the defense
would be the Insanity of the prisoner, and that the
Wourkl Was not necessa mortal, and was not the
cause of the President’s death. Also, that Lie has
falledd ©0 et the names of cartaln withesses fromm
the prisoner, and that he eXpects o show hir wit-
nes=es |0 New York and Chieago hereditiary insan-
1ty In the family; that L. 'W. Gulteau, the father of
the accus=ad, was o onomamiac on subject of
religion. He also expected to show that death was
the result of malpractice on the part of the princl-
pal physician. e asked an onder for the wit-

44 In number.
Mr. Scoville said, acting the Instructions
of hisclient, he had endea to et him sulta-

bie cuuusel-helnq}ai‘fn&!u not familiarwith crini-
nal proctlee—and applied 1o Mr. Emory Storrs,
of Chicago, who had limedd; also to Mr. R. T.
Merrick, who feared that he could not atténd. He
had written to Gen. Butler, but had not ¥er heand
from him, It was Imporlrmt that the prisoner
should be properly defended, and he asked, If Gen.
Butler should dec that the prisoner be allowed
Lo select counsel,
M BOOVILLE PLEADE FOR TIME.

Mr. Beovllle sald that, as he understood it, under
the statute the prisoner was entitled to as many
counsel as should be necessary in the discretion of
the court, to be pald by the United States. As far
as he was concerned there Is no desire to delay the
trial a single day, but the witnesses could not be
procurad In a day or a week, Hedesired the court to
ald him to procure these witnesses and to give him
alittle time o prepare, while he was willing to

have It dis of n8 Boon a8 possinle, with
view of glving the prisoner a fair anulle'lmparr.uﬁ

THE DIFTRICT ATTOENEY AGATNET DELAY.
Col. Corkhill sald that the povernment was ready,

and he opposcd a postponement to any length of
time. While it was trua L Mr. 8. had been fu
the case but ten days he conversant with the
case, for he visited Lhe er shortly arter the
shooting. He mhmllﬂd position also of a rela-
tive, and be probably koew months ago the wit-
nesses who would be required. There were three
m&nm—jurlsdiﬁmn, insanity and malpractice—in
»defence, but the law does not go as far as the
ntleman Ehlnl;a,m pay for any wi bat the
A, Do gve Uih by (ke Sy oy
ought T Ve time (] ny by
dfpnaﬂtlum had no The n of
i%rladlcuau he asked to be sct for trial at once and
disposad of.
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JUDGE COX FIXES THE
FOR JURIS

30TH INST. FOR THE QUESTION
DICTION AND NOVEMBER TTH THE TRIAL.

R e R

THE WITNESRES
referred toin the afidavits are as follows: John M.
Quiteaun, N. Y.; Guitean, A. Parzer, Chilcago; W. J.
Magynard, Chicago; F. M. Prawley, Chicago; Or=son
w. Chicago; F. M. Seoville, Chicago, as to
aereditary insanity; that a brother of the pris-
0er was In an Insane asylum; that seme relatives
ﬁr‘n‘ ron&ﬂ% ;‘n an Inm..lnfh I'I.“FE:III..\‘ & (T;m .

UTTONE “hicago;  Jobn Noyes, Nlarzacs
Valls; John H. Rice, of Merton, Wis, and Jim-s
B. Brodwell, as to the oo tial insanity of the de
ferdant. K. 0. Foss, of Dover, N. H., Who saw the
shooting; that the acts of the prisoner werse Choes
of an insane man. A. E MeDonald and Allen
Fitch, of Ward's Island, the fnsanity of prisoner at
the time of shooting. N, Hoe Brandper, of Penn-
sylvania Hospital, and J. C. Spray, of Cook eounty,
Mnots; Dr. W, A, Hammond, of New York; Moses
Gunn, of Chicago, and Edmund Andrews, of Chi-
Ag0, that the wound wWias not Decessarily fatal atnl
was not the cause of death, but that death wis
Lhe result of malpractice of the principal physiclan
in eharge of the wonnded man.

GUITHAU TAKEN BACE TO JATL,

After leaving the court room Giuitean was taken
up stalrs, and a large crowd gathered about the
#ast portice.  The prison van belng drawn to the
248t door of the building, the crowd made a rush to
that point, but about 121 o'clock the prisoner was
juletly walked throwsh the ba=cment and thronsin
Lhe center of the pew bulliing. whers a carrvigge
was In walting, and accompanlei by Wiiliams and
Tall be was taken back to juil

COUNEEL FEOM CHICAGO.

Mr. Wm. Stevenson Johnson, of Chicago, law
partner of Emory Storrs, has arrived in the ity for
%he purpose of taking part in the defenee of O ol.
0.

B R AT NS WARRIRCTLIEL s et s m—— i - 5 e -
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A MAN WHO INTENDED TO £000T GUITEAU BUT COULD
KOT GET A PISTOL.

Whila Guitean was belng arraizned a large slecd
middle-aged white man approacle<d several men
and asked for the loan of 4 pistol.  He approashed
Perry Carson, one of the bailis, apd said to him
[t e notiosd e had 3 meser bodee on aned
asked him 52 a hrother mason o confer a fivor
alm.  Mr, Carson told him that e was an ot
of the court, and had no time 0 talk Lo Lim,
thien approached Detective Coomes—nol knowing
that he was a detective—and pointng 1w s
Ma=onic badge on his witchcliait said: “As a |
brotiwer Mason, T would ke you to Wan me a litle i
muske®  (Meaning a4 pistol) Mre Coomes
upon  sald: “Just walic this way @
furnish you with seme  ‘msic
led Lim down 4% steect to pollee headogus riers
when ey were about to enter e 3
ST guess we eant wet any plstol e tead |
o leave, bt Mr. Coomes fnsi-ted o bils goips i |'
Al he Was riven a seat in the recepbion P i :..i
watehed, amd the physictans who nsusly examine |
“cranks” were summonsd to appear at  hieads [
quarters. Mr. Coomes intrsluce! THE STAR fuan to |
Iim as i friend of his € prisoner said Lis name |
wiis Geo, H, Bethand: ghat he v
showed a diploma wilch was
the 230 daoy of June, in Columbus, Ohio,
He sald that he toaghit In Gen, Gartield™s reginent,
and showed Uwo gun-shiot wonnds fn bis lees and a
bayonet woutd on the shde of = ead, woleh e
sald he received at the battle of Sillsh,  He sald
that hie 18 85 years obl, and studivd aned  practiced
law in Ohio and Iiinols, and come here last Moy
and has Deen dolng law and cleries | work fora |
lawyer In thls city., He heard from Col, Fond st
the Le Droit butidin that Guitedu was to e
arflgned at 4 o'clock This arternoom, and intended
U et a “Imil-dog™ aml o down to the City Hall
Al ghoot bim while he was Delng  arraigned,
but thought he would go down tirst and see
It there was any certadoly  of his beine
arralened before he purchased s pistol,  On go-
Ling 1o the City Hall, he found that Gaitean was
there,  He said e took hiis diplowa with Bim, so0
as to be sure of getting In as a incinber of the bar.
He aleo stated that if he only had been foriunate
[ﬂ)fﬂ!l.;plﬁ[ﬂ., he intended to walk aroand heslds
Gulteau’s counsel, and pretend to be taking o chew
of toleeo out of LS pocket, and Lastead pall out
ihe pistol and blow him ino etermity.  The only
thing he regretted wias that e made amlseralile
failure of 1f, but If he had Enown encuss not o
“peak to the deteetive he coubd ha them o s
101, but the deteetive teok it in, thinking he was
acrank or drunk. He had evidenty beon drink-

Ing.

Eﬂfﬂ'.—nl'. MeKim, one of the police surgpeons
told the STaw reparter lute this aiternoon et
he had viewed Bethard, and (roa his e tion,
came o the concle=ion that he was inebrinted and |
drank a great deal oF whiskey 1o give Lim norve to 1
do the shooting, although he nay be u litte olf on
e subject
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 BLACK WHITE,

The Murderer of Sheriff Beatile, of Crit-
tenden County, Safely Lodged in !
Crittenden County Jail. 1

) |

The Feople Determined that He Shall |
Have a Fair bat Speedy Trial— i LY XCHING,

No Doubt of His Doom. | and whon nssared that he would bo safe, he would

manras mrn

2
A aEain e free In spoech and aloest el ne
D criases swaem nok AT, At Mound ity & whees |1
1 s Crines were nol real. AT yu nuin-
ber of persons camo ot boand to look st ghe prle- | 3
)| oner, bat seon retited. AT Marion o larze crowd | 3
At §:45 o'clack yestend morning Hays of both sexes and colors Lad sssembled, aud as a
White, the murderer d.ﬁnm‘ Beattie, of || the bont approscbed the orowd swelled, wnd
Crittenden county, escorted by the officers (751 ¢ sppeamboe  that (he pre § 70
brin him from Linle Hock and Deputy- Tirt! of Iynoh-inw would prevall. Hot on
Shﬂfﬂ' of this county, was conveved | | Iandlig, and mllt!.iw order of lﬁln Imrili.lg offboer of 1
hack ferry Lrans Al i el away,” Lthe ceowid pave Wy
ién.;.lci‘nn u‘& “:url.hnm at e ‘E:: wmlud by, Illffllk"lﬂlﬂ of curses, thrvats | ¢
Lis trial will take place for the criminal And jovrs, wildest curiosity wok pluce. To fact, |
deeds charged against him. On arrival at thero was nob the first inkingof & riot wmole Toe |
the in our city a large crowd, com- gy Landed. thie ofivers of the nw on the bodt | 3
i ¥ and vl b olnmd the .«ﬂlnﬂ on larkd, and  furmeda clreleof | L
R petoary L5 wa fhe, stivasticer o tha hoat | | lemoF twalvemion wall it aronncl White, wh, | |
Thie i ik ¥ releyed on secing no attony)it
| mm Wgt tof and others to sympa- o brsak bis neck, aud suware ol hie heough the
h';m‘ h « The prisoner as de- | | Srpntp the courihouse, followed by the crowd
seribed is five feqt ten inches high, about | | pytnel him st the laudiue,  The gumnd wis mel

sl e o, of dark-brown color, | | gt the door by the scting shegdl and condieted o
qu “ufmw welghs aboui 150 pounds, | | {he eourt-room; the eourt being in sesson . Tl wis | ]
muscular and quick inepeech, Awaltin but & few seconds Lefore the foom was filled to
the arrival of the John Overton  he I“_g."l ovetilowing, all snxious 10 hear the prelimiagres,
from the carrisge and was conducted to the | | The prisoter was introduced, or rather surrcuder-

and given a seat there, in order Lo ed,and hisshaciies and ourls koo off, and s chalr
avoid the crowd then ng on him and to given him.  On bolng armedgned before the har
;Ijtnﬂ’nl any #ﬁmp J‘le ﬂm;c-lﬂmuld bo uny, TUHE PRISONER
resciie. te while seated gave answers 4 : . T ¥ Ap
toall questions t to him, and scemed 0 e Bad B el D meke.  Colimal= Lyle

* il e Phelan were gppoloted]  attoruey
plem“whllh'dm!mkmﬂluquun- Py mn&';ﬁt the cise  In lﬂn [itisaners de. |1

fense, On it being suigesiod by 1he nttorneys that | |
What He Mnd to Say. vivlemoe wollld take place, the eeurt reminded |

- | thvem thist the communily n which the prisoner |
ﬂgﬂﬂ‘ mmm:ﬁtmm“m'w"uh{! o | would be iried was a |‘.h’lf1nﬂl onie, and that §6 did | |
bye,” sl : “TImya, 1 e nedghiy sorry o m‘}'m:l in nol Belleve thisl then: wore present Lo theeournt o |
this alwt got but ane thig to do. and [! | (b4 surronydings uuy citleon who would so far fu-

o God aud ask Him o fve yau.'" % ¥ T —~——

i M NE PAER T | | mOboplieine s be ikt mub o | Nete-
ing, the officers tonk White on Boarid and inio the | < y | M. Willlams, the gentleinas v o i tnoked White
cabit, where hiote b wns agals seatod unul bis | | anked, and the conrt folt the e wonld reeidve | 1o sy eneta, and Mr. toattie, brother of the de
arrivalat Marlon. The couwd on the banks theu it. Anartorney sagpested thatl (he “chamciel’ of | | caiiod sherlit, wors on boaspl Lo bosl and alse in
dispersed, Lut 8 few rustied into the cabiln and re. the community should be aken, and he wasinter- ik votit-roon

wod witi] the lust stroke o the bout-bell wamned | | by oty the eonrt, which satd 10aid not know | | ae Beatiie o
them off. Just as the boat woa casidng off lnes e Ly the ot L ity Ipw Mr. Hemttie socgiod msch distresed ot U mian-
Captnin Jackson, in whose cuiploy the or hod the “chamcter,”” ot it knew this to be a cleilized | | per of death of bis h".ihw' and oxprosssd himeself

0 in lﬁ:|ﬂmmrwusl- nd hanis, | | commnnity  Epeslal oflcors were appolutod to | | s perfectly willing to et the law  ake s coure
saying: i bt e In a bud fix. How came || eyiand the lontenesis of the prisoner, and & pro- | | with the prisouer.
¥ T "““{::“!.“u T:D :Fum © | timinary trial set for Toesday soming pext. The || Every man, woman awd child tumed ont tosee
+ Agensing me of what 1 did not da (reforring to the I woner wis then taken to the Jall, stll followed | | e murderer Whito.

breaking open of store). 1 was not deaik; haven't ¥ 1 arge part of the crowd, wherne he was given The stores were closed aml court sdjouried for

toticlion 1 for two this: thie lust was whon o y the time being in onder thot thix curiosity nbghi e
o qﬁm’*_ vy Iﬁ;!‘ﬁlhnpln-hw rd i e eell, shackled and chained, and noe ETalLive

M = il
wifie, anul 1 slpelared thiss that 1 wouhd not drink nbt White  heaved s long  sigh when Thoe jail In which While s incarcenited is the
B0 mare,  The capiain then baske him good-hye, (¢ ﬂg feit. the fron  bars {'Ii‘m in  on ltizjﬂ hotse i Muron, the eourthotse with its
The officers 1o ehane theh gave ki hiswornfog |- | him, omnly to be opened at  his  trial freed Walls not excopted
toebely, breakinst AR St W u.llm sreme |- | wad the diy of denth. "The crowd had dlspersed into To the right of the sourtreom  ebtranss was
2..1'”"'.,,",“",4""”._,,"{;,. o e b fruu;u\ and the sulject for the day wus the de- | | written on & soeoll * A Merry Chitlstmes,” std
’ by . o a - | r LY '
e e sl 10 eonvormtion with all who ﬂ&ln,-fr t Ivery of White sud the statement In the Arvica. above the ind ‘p.l_xml:ln Pesce on earth Inr[ o~
and tiime repeated his Astement as puatsiistied s | The indlestions whem our reporter left were that will 10 mankind.” Woonder what Whize thought
ha the ALrEal of yetwsder, laylug partenlet , | Wihite will be given & trinl, and thal, while there | | when he vead these inscriptl
e Afer ToRvit Forret "City. "in talkiag he o | are to hopes for lils ceeupet frow the Taw, althongh AN boloped _pisii, [Witin, who huphaopll
wotild repiat Lis Wi nghess o miflor Lhe juesalty o tardy, yelfoaris entertiined that be may make White at Farrest F!F- Is i lail m
0F the: Vst as lie felt thery was to fatire dor b, o | bl esape from Juil, It ds plensiog to wiite that 1'-':":'1““]- PRI S NSNS o SO L A
St oty ook Al St { e spleh of mioh o i mod el ey ever the | | e L et e e, i el
T T AL .'.-"L,",:.‘.,....m feur. ) T"'UL' - of Marion ou arrival of the boat, snd i | | agy fo his colored Daethrens | He ermm..-a -
Also ie would axk of the officers [ they fole they 3 | suCh Were the vase there wore cuoigh adicess de- || fare the eotrt yesterdny, ndicted and sent to Jail,
wery g enough 10 reslst may sttt st N‘“i termingd o do thils duties i malnialiolng peace | | for compHelty in barboring White.
e iRl t | and onder and the dignity of the Tnw.

-—r
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them is aeaucy looking colored lad not

- ~ HELENA WEEKLY HERALD. 7
E = CRIMINALS ARRAIGNED An amusing feature of the grave pro-
THE DAY IN COURT ‘ About 11 o’clock Sherfl’ Hathaway en- ce_edln;;s Win Wien chs (hrse baps, o
» il:.-:wl the conrt room with the prisoners WAER. Jongery, wars SR wgon. €N 4

Against the Motor Line,

and the Other Indicted

| Bryson
' Prisoners Brought in for

; Arraignment.

To-day was an interesting one in the
District Court, and when the hour for
opening, at 10 o'clock this morning, came
around the court room was well filled by
members of the bar, parties litigant, repre-
#entatives of the press and spectators.
Judge McConnell opened  proceedings
by giving his decision in the matter of the
motor line injunction, which he delivered
orally. lle sustained the motion to dis-
solve the injonction, and held that if the
plaintifis felt themselves aggricved by the
copstruction and operation of the motor
railroand they had recourse against the
company ; but until the road had been
built and the injury to the plaintifls
demonstrated, the court could see no cause
for continning the injunction. The Judge
thought the defendants ought to go ahead
and build their line, and then, if the plain-
tifty sustained any injury, they could

seek  redress, The claim  of the
complainant that hecause private
parties had  donated ground  for

Hixth avenue, they had a right to dictate
whether a road should be built thereon,
was pronounced groundless. The only
rights citizens had on strests were to prop-
crly earry on business, aud unless it could
he shown that the building of o street rail-
road wounld obstract traflie or endanger
life, noobjection against such un enterprise
could stand, Lawyer Toole, counsel for
the p]lliufiﬂ', at the conclusion of the deci-
tion, asked leave to amead the complamt.
The court granted him ten days in which
to file the amendment,

Judge McConnell Dissolves the Injunction ||

under indictment by the grand jury.  T'he
| firee bateh of jail birds incladed some of
the lighter offenders and were guickly dis-

posed of. The =econd mstallment was
| headed Ly Gieorge  Bryson, the
man under indictient  for the

1
| murder of Auna Lundstrom. He marched

at the head of the shackled eolumn, with
| gyves joining him to his companion in the
rian ks, In this solemn procession the
criminnls went from the jal to the counrt
house, gnarded on all mides by armed offi-
cers,  In the anteroom of the district
court chamber the shackles were removed,
and they were marshaled into the presence
of the Court. A mormurol curiosity went
up from the spectators as Bryson, with hat
in hand and unilinching bearing, walked
inte the jury bex aud took his seal in the
far end, near the Judge, His carringe was

erect, mnd his attire that of a gentle-
man, He was perfectly composed,
and fat  with one leg crossed over

the other, eyeing alternately the Judge and
the lobby. His bright eyes gleamed with
an unusual Justre, and their incessant
twinkling and uncertain, darted glances
were the only things in his whole de-
meanor that betrayed any nervousness or
trepidity. When the prisoners were seated
Judge McConnell addressed DBryson as fol-
lows:

“Is your true name George Duncan
Dryson?”

The prisoner, without rising or speaking,
simply nodded aesent.

“You nre charged with murder in the
first degree,” went on the Judge., “Have
you a lawyer?"

Bryson again noedded.
asked the Judge.

“Mr. BEalliet,” responded Bryson in tones
acarcely aundible,

Mr. Balliet then arcse and waived
pleading for Bryson until to-morrow,
when he will enter a plea for the prisoncr.
The arraignment of the others was then
gone through with and Bryson and his
fellows were shackled and marched back

“Who is he?”

to juil again by the Sherifl.

14a

more than 12 or 13 years of age, who
grinoed incessantly at the Judge, who in-
talged in a little levity by asking him
how he liked his lawyer, etc.

The pames of the prisoners and the
crimes for which they were arraigned are:

George Duncan Bryson, murder in first
degree; to plead to-morrow, S. A. Balliet,
attorney.

John Carrier, burglary and grand lar-
ceny; plead to-morrow; 5. A. Balliet, at-
torney.

George Johnson, colored, grand larceny
and forgery; D). F. Carpenter assigned to
defend ; to plead to-morrow.

Lewis Johpson, forgery; to plead to-
| morrow ; W, F. Shelton, attorney.

Edward Irving, forgery ; plead to-rior-
row; D. I. Carpenter sssigned to defend.

Michael Finnegan, grand larceny ; plead
to-morrow; J. J. Willisms assigned to de-

fend,

John Sterling, murder in second degree;
pleads not gnilty per attorney F. N. Mec-
Intire.

Leon Cohen, forgery; plead to-morrow;
J.J. Willinms assigned to defend.

J. W, 1LY (two cases), forgery ; plead
to-morrow; Edward I, Crosby assigned to
defend.

Edward Riley (two cases), forgery;
plead to-morrow; J. W. Kinsley assigned
to defend,

John L. Bonds, assanlt with intent to
rob; I, F. Croshy assigned to defend; pleads
to-morrow.

Walter Smith, burglary in night time
and petit larceny; pleads w-morrew; F. N.
Melntire assigned to defend.

Martin Brown, burglary; pleads 1o mor-
row; had no lawyer, but wanted Mr. Casey;
paid if he could not get Casey he would
defend his own case, whereupon the Judge
told him to make his own plea.

John MeCarthy and John Murphy; as-
sault with intent to commit robbery;

plead to-morrow; J. J. Williams assigned
ro defend.

R
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MONTANA NEWS. I
]

At Butte Saturday Deeney, Kelly and
Hickey were arraigned before Judge Me-
Murphy, charged with the murder of
Editor Penrose. The arraignment was
kept quiet to avoid they curious crowd.
T'he prisoners were taken to the court
by Sheriff Lloyd and two deputies. They
were free from handcuffs or irons and |'
each man's face wore a cheerful expres- |
sion on entering the court room, and be- |/
fore taking seats behind the railing they |
shook hands and passed a few words |
with friends in the corridor. Thompson |/
Campbell appeared for the defendants
ulnd enteretr a plea of not gui}t.y. nmilto |
the question, “What's your plea, gentle-
men?" Hickey promptly resﬂod, ‘E;hnt'n
my plea,” ;m{ and Kelly both
said, “Not gulty.” By consent of the
counsel on both sides the preliminary
hearing was fixed for next Monday
morning, August 10th, in Judge Pem-
berton's court room. The preliminaries
over, the prisoners were escorted back to
Jail. It is understood the line of defense
will be to prove an alibi, while the pros-
ecution claims to be prepared to dis
prove an alibi. :

' w a & * - a - . e - - ‘L
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JAMES M. SHOCKL
ARRAIGNED TODAY.

Self-Confessed Murderer of Gleason

And Brighton Took Statutory
Time to Plead.

WAS IN VERY JOVIAL MOOD,

lle Laughed and Cracked Jokes with
The Officers and the Newspaper-
Men in the Courtroom.

|| time to plead.
| Tuesday morning at 16 o'clock as the
time for defendant to enter hig plea to |

There were about 20 spectators pres-
ent in Judge Morse's court room In the
district court this morning when Jumes
M. Bhockley was formally arraigned
upon two charges of murder in the
first degree for the killing of Amasa L.
(ileason and Thomas B. Brighton, two
Ktreet car men, on the night of Jan. 8,
19004,

BROUGHT IN A CARRIAGE
Shockley was brought to the bullding

in a carriage by Sherif Emery and |

Deputy Bheriffs Steels and Butler and
arrived In the courtroom about 940
o'clock, He seemed to be In a Jovial
mood and laughed and chatted with
the deputies and newspaper men until

court was convened, While walting

he took ocaslon to roll and smoke a |

clgarette and seemed to enjoy it very |
much, ;

T wE e b - m— ———
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JOKED ABOUT RUBBERS.
When he left the clty court yesteriday
afternoon after his arralgnment there
he forgot his rubbers and left them in
the court room. Two newspaper men

afterwards took the rubbers into the
sheriff's office and left them. This
morning In Judge Morse's courtroom
Bhockley jokingly charged the report -
ersa with having stolen his rubbers and
stated that he would have to swear
out a complaint agalnst them. Lat-
er Bheriff Emery brought the rubbers
into the room #o the joke wos ended,

DID NOT ENTER PLEA,

Bhockley did not enter his plea this
morning  but  took the statutory
Judge Morse fixed next

both Informations,  When court was
convened, District  Attorney Elchnor
stated that two Informations had hesn
filed by him charging Shockley with
murder In the firat degree and he agked
that defendant be arralgned. Judge
Morse then  instructed  Shockley to
stand up and listen to the reading of
the Informatione, Bhockley rose and
stood very erect and gazed Into the
face of Deputy Clerk Buckwalter while
both (nformations were read to him,

BEFORE THE COURT,

“"James M. Bhockiey, 18 that your
true name?" Inquired the clerk,

“It 18" angwered Shockley,

The Information charging him with
the murder of Amasa L, Gleason waa
read Arst, and then the one charglng
him with the murder of Thomas B
Brighton,

"Are you ready to enter your plea to
the [nformationa?" assed Judge Morse,

“No, sir."

WILL PLEAD TUESDAY,

Attorney H, A, Bmith then addresaed
the court and asked for time for de-
fondant to plead to both Informations.
The request was granted and Tuesday,
Jan, 16, was set ag the date for enters
Ing the pleas.  Bhockley then resumed
hig seat by the side of his attorney,
where he  remalned  untll court ads«
Journed.  He was then handeuffed and
led out by Bherlff Emery and Deputles
Hieele and Butler, What few specta-
torg there were (n the court room fol-
lawed hin closely to the elevator where
they wery left behind while the pris-
oner was taken down to the sheriff's
oMles,  Bhortly  afterwarde he was
tiken out the east entrance through
the erowd walting to get another look
vat him, and then placed in a earriage
Iu.mi driven back to ths county jail.

2
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~ MURDER OF POLICEMEN
|

Trial of Walker Begins in Fayetfeville-Details ‘of the
Crime--Delay In Securing Counsel For Prisoner
--Protest of Bar Canses Sensation,

On the nisht af Saturdar  Mareh B~ L

| (Special to The Messenger.)

|  Fayetteville, N. C. March 25.—Supe-
Ir:im' court convened this morning,
Judge Webb on the bench, N. A. Sin- }i
clair Solicitor. The judge's chargg on | e
{ tvnch law was very forcible and able
{At 1115 the grand jury came into
court with a true bill against Tom
Walker for the murder of Chief of Po-
:liue Chason and Lockamy. It was
generally belisved all over the cliy

to another court. Judge Webb rulid
out ex-Judge Sutton's plea of pot
| guilty of murder but of manslaughter,
i | deciding that he must plead oot guilty.
Court reconvened at 2.30 o'clock the
‘lerowd, having largely incroased until

Maj, McKethan, clerk of the superfor |
court, made a statement as to money

that Walker had Dbeen brought here |!|there was po seating room. A small | | " hlr.-a hands $36, belonging to the pris-
late Saturday night. He came on the | |cac. intervemed to save time, when S, Mr. H. L. Cook addressed the |1
|Raleigh and Southport railread at|'| ey jyige Sutton arose, saying that he {::. 'i'l'rl‘*"[:{ﬁil*l”;«" 1"; ]1 “:‘1 h'-’-r;;“::f Tl'FD:? of |1
|nwh' fn abarge of She_”F Wiiisge anil desimsd to make a starement cntirely .! I r-' :-111- \-: H-I;l-lll..i. TI;- t UI jln.- "Fn_. I
| deputies. The train was run up to a -. personal to himself, speaking of know- J. ;. Sha State 1t he was in

| point opposite the court house and formed by Bolicitor Sinelair that the

|ing the prisoner at the bar for years

| Walker was carried straight into the
Imm-t room and arraigned at the bar.
| The eourt room, only half filled be-
"| fore, became almost instantly crowded,
‘|about half whites and hall eolorsd.
| Walker's shackles were removed and
i a guard placed over him. Judge Webb
assigned to his defense ex-Judge
Thomas H. Suiton and Mr. J. W. Bol-
|ton, The prisoner answered to the
¢ hill of indictment through Judge Sut-

, |ton, mot guilty of murder but of
manslaughter. “Are vou ready to pro=-

, | ceed"” asked Judge Webb. The state
*| was ready. Counsel for the defemse
[ |asked for consulimation with the pris-
| ! oner, whose irons were ;ag:l.;in pirt on
i |and he was led into a side room, the

'Lsher:iﬂ.' guarding the door and an arm-

'ed force on the ground beneath the

| window. After an hour’s eonference
| | caunsel and prisoner returmed to the
' | court hoom, when Judge Sution staged
| that counsel ought to have time in a
matter of life an® deaih to a client
and that he did oot think that in the

present state of the public mind this
case ought 0 be iried at this term
of court. Finalls he asked that coun-
sl be not required to plead or answer
until 230 o'clock at the afternoon Bes-
sion. The judga granted that delay,
but intimated strongly that thers
would be mo contintmnoe of this case

iand had always had kindly feelings
for him on aceount of this feeling the
| prizoner expectsd him o defend him;
| that not
;Thl' wife of this prisoner and an offee:
inI' 1 Ten, i very inadequate compen=a-
of this magnitude, and
|]n~ find askes] 107 be a:lﬁiﬁ]n-d #s coun-
el In consideration of a paper which
he learned had been circulated among
members of tie bar he asked to with-
|draw from rthe The
| counsel, Mr. 1. W. Bolton, arose and
‘dw-lm-u-l that he had not received a
jcent in this case and knew nothing
|of being employed except an oral mes-
sage.  He declared that if the court
|insisted on it he would go through
with the case, doing all his duty by
{ Tom Walker. but under the circum-
| stances he asked the judge to excuse

| tion in a case

Case.

|him. Hom. G. M. Rose, the oldest
| member of the bar, present, spoke
in explanation of the paper. Juidge

Sution spoke further feelingly in de-
| fense on his position, which threw oo
| blat on his eredit as a lawyver. He
|again asked to be relieved and also
|asked that the paper assigning him
| officiallv as counsel be destroysd ; that
it wis an attaek on him, that it was
a vharge that he was acting under
false pretense.

18a

hefore vesterday had he seen ;

agsscCc.oate

laiter while at Southport, had receivs

el o letter from Judge Sutton asking
that the case of Walker be not tried
at this term of the eourt

Judge Webb spoke of the high duty
of a lawyer to obey the order of the
coutrt when assigned. He refused 1o
excuse Mr. Bolton and urgently re-
quested Judge Sutton to remain and
after further remarks Judge Webb
again directid Judge Sutton amd Mr
Bolton to proceed in the case. Judge
Sotton then asked that time be allow-
ed o prepare an affidavit asking for
removal of the case to another county,
The affidavit being presented Judge
granted the solicitor time to reply.
Mr. Sutton then sprung a surprise on
the court when, instead of reading the
affidavic, he stated that in consequence
of what had happened in the morning
and at the dinner recess he and Mr.
Bolton asked to be excused from serv-
ing on the case. Judge Wehb, with-
out further words, exeysed them and
assigned Messrs C. G. Rose and J.
Sprunt Newton as the prisoners coun-
sel, Mr, Rose then laid the unread
affidavit aside, statdng that the pris-
oner could get a fair trial in this
county, Judge Webb ordered the

eriff to snmmons & special venire
of 100 men by 11 o'clock to-morrow
maorning.




F‘i:-llu;rring is the bar protest which
created the sensation this morning

when Mr. Sutron first asked to he ex-
Cused.

To Honorable James 8. Webb, Judge

“We the undersigned members of
the Bar of Cumberland ecounty,
hereby respectfully protest against
the appearing of record that
Thomas H. Sution, Esq., Was as-
gigned as counsel in the case of
State against Thomas Walker, as
we are informed by the =solicitor
that ha had been previously em-
ploved as counsel for said Walker,
and had requested the solicitor not
to try the case at thiz term of the
COUrt.
“Respecifully,

“J. G. Shaw,

“Rose & Rose,

“4. 8. Hall,

“¥. C. Bullard,

“H. & Autritt,

“D. J. Cashwell,

"R. H Dye,

“H. L. Brothers,

“H. L. Cook,

“H, McD. Robinson.™

This morning Governor Glenn tele
graphed to Maj. C. C. Vann, ocom-
manding the Independent Light In-
faniry batalion to bold his commend
in readiness for any possible trouble.
There is no danger of any trouble.

19a
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SULLIVAN ARRAIGNED
N DISTRICT GOURT

Heavily Troned and Guarded by |
Four Deputy Sherifis; Takes
Time to Plead.

]

Joo Sullivan, the alleged murderer of |
Faolies Officer © 8. Ford, was aresigend |
b fare Juslge armistrong, in the riimas |
nal division of the thind distriet eourt,
shortly after B o felock. Satorday momi- |
ingg, o an  tiformation elarging 1.|J||r||
with murdor in the first degrec,

Aullivan was heavily ironed. I'nood
dition to a puir of handesiTs, e al- |
g lhod om leg irong, and lia l]l-.ﬁ“il
were drawn Liek by a strap ustil ho
cotihldl not clasp bhis Fands ogether. e |
algn was wory enrefnlly loakield alter |1_l|
foir heavily-armed s puh' gheriffs. As
the law docg nol permit o rl-*fi-.-ul.'mll
t L mrdaagned while an aroms, SHulli
van. wias freed bw $he aficers before
being ordored to voter lips plen.  After
the rons hipd been removed, Sullivan
was ordersd to stamd np dad Deputy |
Shorill Howard A, King reml the infor
mation charging him with murder x|
the Nrest degEroe

At the conclusion of fThe reanding,
Judye Armstronr nskeidl BEallivan if Tl
wis ready (o coter liin plen.  Sullivan
replied . tkat he wishod farther time,
pited the dourt then promted bime amtil
pext Mon«dny morning.

Instriel Attormey  Loofbourow  then
askodl The vourt to set the ease for trial
hogimoing wext  Mopday Fhis was
a.qu | |---|"|r whij n-'l:r-.l. o, hy  Attorney

Vickery, ulm-u~ firmn represest Sullivan,
uponm the groind llun‘ thie dhsn wis n
most Amportant enoe nod that Sullivan
and his pflornevs shonld be given nm-
F||1' LT Loy pre o for trial, .|||.ulu|-
Armstrong 1hen remarked that he hail
g pumber of epses nlready set down
for trial aml that be would piss upan
tiwe matter next Mandny, when Sallivan
If BXpae 1l o onler his e,

AL that time, [Hstriclk Att armey Laval:
hourssw will ask that the trial ba ~|r

}"--r hearing oo Mopduy, Marell 2,
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ALLEGED BANDITS IN IRONS
ARRAIGNED ON NEW BILL

Five Men Actused of Robbing Over-
tand Limilted Plead Not Gailty
io Relndietment,

- m—

The five alleged Overland Limited train
robbars were takeh into federal court
Mondey morning 1o plead to the new in-
dlctnient returned againat them last weelk.
The prisoners were handcuffed 1o their
guards, D, W, Woods to Deputy United
States Marshal John Sides; Grigware, to
Special Deputy Marshal Baird, Shelton.
to Special Officer Deverses; Torgenson, to
Deputy Marshal George McCallum and
Bl Matthaws to Deputy Marshal J. A.
Froctor,

The handcuffs were removed when the
prisoners stood up for pleading. The In-
dictment of three counts was resd to
them and each pleaded not gulity to s¢ach
eount.

Bl Matthews (s still carrying his arm
in & uling from his recent encountsr In
the patrol wagon with Officer Walker. !

The attorneys for the accused men gave
notice of & mutlon to quash the Indlotment
against their clients. This motlon will be
heard Dbefore Judge T. C. Munger,
Wednesdny

The trial of the alleged bDandits has |

been sei for Monday, Oclober 2, by mutual |

agreement hetwean the attorneys for the ||

government and sttorneys for the accused.

e ——— e me -

21a

|



SRTISING is the coe

fhat wonmects with

Che Salt Lake Tribune, ==

" LXXXIL, Wo. 170. SsTaSiisken armmw s am

SALT LAKE CITY, UTAH, SUNDAY MOENING, AFRIL 2, 1911

WEATHER TODAYT—TFilr

48 PAGES—FIVE CENTS:

annATP

]

=| A FF 4 aTmwiees

InTinnmma wrew i

1| Mg InArA

’ 12 ] THE BALT LAKE TRIBUNE, EUNDAY MORN ING, APRIL 2 1011

TRY GONVIGT
A5 MURDERES

Frank Conners Accused of Kill-
ing Prove Policeman Twelve
Years Ago.

Repeated Attempts tfo Break
Out of Prison Make Ofli-
cers Careful.

Bpeclal to The Tribune.

PROVO, April 1.—Frank Counners
was bronght to Provo from the state
prison this morning and arraigned in
the district court on an indictment, dat-
od June 12, 1902, charging murder in
the first degree for the killing of Wil-
Ham Btrong, a police officer of this
eity, June 27, 1808,  After the read
ing of the indictment the defendant
stated to the court that he bad not had

an opportunity to consult with his at-
torney, J. H. Parks of Salt Lake, awl

ho was given until next Saturday at 10
o'elock a. m. to plead.

Conpers, in charge of Guard W. D.
Davis of the state prison and Sheridl
George Judd of Utalh ecounty was
brought down on Denver & Rio Gramde
train No. 6, which arrived here al
9:35, and was &t once taken to the
court Toom, where a large erowd of
people had congregated in anticipation

of secing tha prisoner. The same offi- |
cers took Conners back to Salt Lake
At noGn. /!

Mo PRI, . [Fe—— e S e ——

Copner’s term of imprisonment
will expire in  October, 1015
he baving lost all eredits by repeated
attemptes ut cscape awd assisting other
prisopers to escape from the state pris-
un. The ofhcers mt the state prison =ay
Conners hag had a bad record whtle
ha hus boen there, and on bis trip from
the prison to Prove and return today
e wag closely goarded. with his hanids
seeurely  shackled te his side; the
shackles being removed only while the
Erisnner was being arrnigned ami while

g was eatingr his dinner,

A. D. Lisonbee eutered a plea of pot
guilty to an information charging him
with polygamy by his marriage to Mary
Jensen of this city, September 6, 1010
while le already had a wife living an
undivoreed. The defendunt stated that
the published reports of his havieg two
¢htldren by hig Hrst wife wers errone-
oud, as they have no children

J. E. Mackey, the voung man who
is alleged to have signed Uncle Jesse
Knight's name fo a #500 check and
exshing the same at the Prove Com-
mercial and Saviogs bank in thim ety
August 30, 1910, appeared before Judge
Booth in the distriet court here today
aud entered n plen of guilty to **swind-
bog."' and was sentenced (o pay a fiue
of 150, The fine wns paid and the
young man released.
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MEMORANDUM

TO: All Court Personnel, United States District Court — District of Arizona
Federal Defender, District of Arizona
United States Attorney, District of Arizona

United States Marshal, District of Arizona

FROM: Hon. Raner C. Collins, Chief Judge — District of Arizona
DATE: August 4, 2017
RE: District-Wide Procedure for Determining Restraint Status for All In-

Custody Criminal Defendants

As a result of the Ninth Circuit en banc decision in United States v. Sanchez-Gomez,
859 F.3d 649 (9t Cir. 2017), this Court was required to revise its process for deciding
whether in-custody defendants appear for criminal proceedings unrestrained or
restrained, and if restrained, at what level. The Court created an ad hoc committee with
representation of all stakeholders in the issue to study it and make recommendations to
the Court on a policy or procedure that would comply with the requirement of Sanchez-
Gomez: that before an in-custody criminal defendant enters a federal courtroom for a
criminal proceeding, the Court must make an individualized determination based on the
information before it 1) whether or not any restraint is necessary, and 2) if so, what level
is the minimal amount required to address the risks or dangers found to exist for that
defendant. Based on the recommendations of that committee, which were made over
the course eighteen monthst, as well as direct input from stakeholders, the Court adopts
the following procedures, effective August 4, 2017:

1. The judge presiding over the hearing at which an in-custody criminal defendant
will make his or her first appearance in the district will make an individualized
determination as to 1) whether that defendant shall be restrained in the courtroom or
not, and 2) if so, what level of restraint is necessary based on the information before the
court (if the defendant has already made her or his first appearance before the effective
date of this policy and has had no such determination made, the determination shall be

1 The Committee began meeting in September of 2015 after the original panel decision
issued in Sanchez-Gomez, 798 F.3d 1204 (9th Cir. 2015). It issued its first detailed study
of and recommendations on the issue in March 2016, and continued to meet
intermittently thereafter as necessary, and particularly after issuance of the en banc
opinion.
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made at the defendant'’s first appearance thereafter). The default determination, absent
information showing a need for restraint, is no restraint. The judge may review and
consider all information about the individual defendant available to that judge at the
time, including but not limited to affidavits in support of complaint, charging
documents, Pre-Trial Services reports, Rule 5 documentation, criminal history and
notations from the USMS detainee database known as JDIS. The judge may initiate this
review either in response to a request for restraint from a party or sua sponte, in light of
the Court’s inherent responsibility to manage its proceedings.

2. The judge shall review the available information as set forth above and make an
individualized determination as to each defendant to be produced, in advance of the
hearing at which the defendant will first appear. Chambers staff or the courtroom
deputy shall convey the judge's determination of restraint status and restraint level for
each scheduled defendant to the USMS in advance of the hearing as well.

3. USMS personnel will input the judge's determination of restraint level for the
defendant (no restraint, 2-point legs, 2-point arms, 5-point, etc.) into JDIS in the
"comments" section of that defendant's data file. USMS will produce the defendant to
court for the appointed hearing in the restraint status and level ordered by the court.
The restraint level ordered by the court applies only while the defendant is in the
courtroom. This procedure does not impact in-custody defendant security practices and
processes of the USMS in the cellblock, in defendant transport elevators, in other secure
areas outside of the courtroom or in transport.

4. At the beginning of the first hearing occurring after the judge has made an initial
determination of restraint status and level, the judge shall note on the record what
determination the judge has made, i.e., no restraint, 2-point legs, etc. Either party may
request review of the decision at that point in the hearing. The judge may address the
request to revisit the determination at that point or may order the defendant removed
and re-presented at a later time in the calendar for reconsideration of the restraint issue,
at that judge's discretion to efficiently manage the calendar. At no time will restrained
and unrestrained defendants be produced in any court proceeding simultaneously. For
matters where multiple defendants are present at a hearing (e.g., 8 1326 changes of plea
or IA hearings), the magistrate judge may consider conducting the multiple defendant
non-objector hearing first to clear as many defendants out of the assigned deputy United
States Marshal’s zone of responsibility as expeditiously as possible.

5. If the judge upon reconsideration modifies the decision on restraint status or
level, the USMS will adjust restraint levels accordingly and shall note the new restraint
status and level in JDIS.

25a
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6. The minute entry from the hearing shall reflect the decision the judge ultimately
makes at the defendant's first appearance regarding restraint status and level for that
defendant. The Clerk of Court has developed a system to capture the determined
restraint level and automatically populate that information to the docket sheet for the
defendant at all subsequent hearings. To ensure common reference across the District of
Arizona, and to ensure judicial determinations on the restraint status and level of each
defendant are accurately and clearly recorded and tracked in the docketing system, each
judge’s restraint decisions will be noted in minute entries and communicated to USMS
as follows:

Judicial Determination Notation in Minute entry
No restraint “Restraint Level 0”
Ankle restraint only “Restraint Level 2L.”
Arm restraint only “Restraint Level 2A”
One arm free “Restraint Level 3”

Full restraint “Restraint Level 5”

7. At all subsequent hearings for that defendant, USMS will produce the defendant
to court according to the restraint status and level previously determined at the
defendant's first hearing. To determine that individualized restraint status and level,
USMS shall consult the JDIS entry for that defendant in the comments section or the
docket sheet. If necessary, USMS shall review the minute entries from the defendant'’s
case docket to confirm. If counsel for either party believes circumstances have changed
in a way that merits reconsideration of the restraint level previously determined for a
defendant, counsel may raise the issue at any subsequent hearing, at which time the
judge presiding at the hearing, whether the same or a different judge than the judge who
made the initial determination, may review the individualized determination in light of
the new information and alter it if appropriate. If the judge alters the restraint level, the
clerk shall note the change in the minute entry for the hearing using the notation
scheme in Paragraph 6 above. That status update will flow through to populate the
defendant’s docket sheets for subsequent hearings. The USMS shall also note the new
restraint level in the JDIS comments section for the defendant.

8. Courtroom interpreters shall utilize the courtroom headsets for all defendants
who are in less than 5-point restraints. When the headsets are in use, the interpreter
shall remain no closer to the defendant than the nearest Deputy United States Marshal.
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9. For multi-defendant hearings of any type, USMS personnel shall produce only as
many defendants at one time as can be safely produced under USMS guidelines and
staffing formulas.

The above process depends on each judge making a determination of restraint status or
level—whether it is the initial determination for a defendant or a subsequent revisiting
of the issue—to place on the record, at a minimum, the restraint level the judge has
determined appropriate. This includes when the decision is “Restraint Level 0” — no
restraint. Without this information, tracking of prior decisions will be hampered,
making it difficult for the Marshal Service to produce defendants at the appropriate
restraint level, and for the Court to confirm that no defendants are being brought to
court over-restrained or under-restrained. Such failures will result in a needless
expenditure of time conducting additional restraint level reviews that have not been
requested by a party at subsequent hearings.
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Local Rules of the
United States District Court

EASTERN DISTRICT OF
CALIFORNIA

Effective April 1, 2017
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RULE 401 (Fed. R. Crim. P. 43)

SHACKLING OF IN-CUSTODY DEFENDANTS

(@) Applicability. This Rule is applicable to the shackling, when advisable, of
in custody defendants during criminal court proceedings convened in the Sacramento
and the Fresno Courthouses.

(b)  Definitions.
(1)  “Crime of Violence” means:

(A) an offense that has as an element of the offense the use,
attempted use, or threatened use of physical force against the person or property of
another;

(B) any other offense that is a felony and that, by its nature,
involves a substantial risk that physical force against the person or property of another
may be used in the course of committing the offense.

(2)  “Fully Shackled” means leg restraints (including waist chains), and
handcuffs.

(3) “Long Cause Proceeding” means a proceeding that is expected to
last at least 30 minutes, such as an evidentiary hearing.

(c) Shackling at Initial Appearance.
(1) Single Defendant Actions.

(A) Prior to the commencement of initial appearances, the
Marshal shall make an individualized shackling recommendation for each prisoner. In
connection with this recommendation, the Marshal shall complete a written form (Prisoner
Restraint Level Form) giving the recommendation regarding the level of restraint
necessary, if any.

(B)  Once the Prisoner Restraint Level Form is completed by the
Marshal, and as soon as practicable, it shall be given to the Judge or Magistrate Judge
presiding over the initial proceeding. The Court may review the information on the Form,
a Pre-Trial Service report, and any other information pertinent to shackling. The Court
shall then annotate on the form its determination regarding the appropriate restraint level.
Unless it is not feasible, the Form shall be distributed to the defendant’s attorney and the
Assistant United States Attorney prior to hearing.
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(C) The attorney for either party may request that the Court modify
its restraint level determination for the initial proceeding. At the end of the initial
proceeding, the deputy courtroom clerk shall annotate the Court’s final restraint level
determination in the minutes.

(D)  When making a determination on restraints, the Court shall,
where information is reasonably available, consider the following as it may weigh in favor
of, or against, imposition of restraints:

0] The nature and circumstances of the offense charged,
including whether the offense is a crime of violence, a federal crime of terrorism, or
involves a firearm, explosive, or destructive device;

(i) The weight of the evidence against the in custody
defendant;

(i)  The history and characteristics of the in custody
defendant, including: the in custody defendant’s character, physical and mental condition,
past conduct, history relating to drug or alcohol abuse, criminal history, and record
concerning appearance at court proceedings; and whether, at the time of the current
offense or arrest, the in custody defendant was on probation, on parole, or on other
release pending trial, sentencing, appeal, or completion of sentence for an offense under
federal, state, or local law;

(iv)  Circumstances of the defendant’s arrest, including but
not limited to, voluntary surrender, or flight to avoid apprehension, resistance upon arrest,
other indicia of possible flight.

(2) Multiple Defendant Actions. In an action where multiple
defendants are charged, and it is likely that the action will require an appearance by
multiple defendants at any proceeding, the Court shall consider the following in
determining restraint levels:

(A)  Those factors described in (c)(1)(D) above;

(B) The number of defendants in the action;

(C) The Marshal staffing actually available to counteract any
disruption or other untoward behavior;

(D) The logistical disruption which might entail in having
numerous defendants with varied restraint levels.

The Prisoner Restraint Form procedure set forth in (¢)(1)(A)-(C) above shall be employed
in a multiple defendant action. A determination shall be made for each defendant.
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(d) Subsequent Proceedings. The Court’s determination of shackling status
made at the initial appearance shall continue in effect unless changed circumstances
warrant a different restraint level, or a Judge determines on de novo review that a different
restraint level is appropriate, giving the affected parties an opportunity to be heard. Any
party may request that the court change the restraint level. Nothing herein alters the
inherent power of the Judge to order up to full and immediate shackling if such an order
is necessary, in the discretion of the Judge, to ensure the safety of all people in the
courtroom. After the implementation of such an order, the affected parties will be afforded
the opportunity to be heard within a time reasonably proximate to the shackling.

(e) Multiple Actions Proceedings. Notwithstanding any other provision of this
Rule, in a proceeding in which multiple defendants in different actions are present in the
courtroom at the same time, a Judge may direct, prior to the commencement of the
proceeding, that all in custody defendants be restrained at the level the Judge believes
appropriate. Any party may be heard to argue a different restraint level at the time that
party’s case is heard.

()] Unshackling of Writing Hand. When an in custody defendant is fully
shackled:

(1) AtRule 11 proceedings, the in custody defendant shall be permitted
the unshackled use of the defendant’s writing hand, unless the Marshal recommends full
shackling for particularized reasons, and the Court adopts the recommendation.

(2) In long cause proceedings, the in custody defendant shall be
permitted the unshackled use of the defendant’s writing hand, unless the Marshal
recommends full shackling for particularized reasons, and the Court adopts the
recommendation. The in custody defendant shall remain seated at the defense table,
except when giving testimony.

() Jury Proceedings. This Rule does not apply to trial proceedings at which
a jury is being chosen or has been impaneled.
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UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA
TO: Federal Public Defender, U.S. Attorney, CJA Panel, U.S. Pretrial Services, and
U.S. Probation
FROM: Chief Judge Gloria M. Navarro
Debra Kempi, Clerk of Court
DATE: June 14, 2017
RE: United States v. Sanchez-Gomez

The Ninth Circuit en banc opinion in Sanchez-Gomez recently held that a defendant has a
presumptive right pursuant to the Fifth Amendment to be free of restraints during a court
proceeding to ensure the “dignity and decorum” of the “judicial process and courtroom.” The
opinion explained that both the defendant and the public have a right to a dignified court process.
The opinion determined that a court cannot have a policy that shackles everyone, nor can a judge
simply defer to the U.S. Marshal to determine when shackles are necessary. This presumption
expressly applies “whether the proceeding is pretrial, trial, and sentencing, with a jury or without.”
However, the presumption does not appear to apply to probation revocation or supervised release
revocation hearings, as the Ninth Circuit clearly specified only “pretrial, trial, and sentencing.”

The purpose of this memo is to clarify that there is no district-wide plan to automatically schedule
routine hearings before a judge issues a Restraint Order, nor to automatically bring defendants into
the courtroom without shackles for the purpose of discussing whether shackling is necessary.
Sanchez-Gomez does not require that an adversarial hearing must occur prior to a defendant
appearing in restraints before the judge and the public. Furthermore, the opinion creates no
requirement that an adversarial hearing must occur with a defendant appearing in court, without
shackles, before the judge makes a decision whether a defendant should be restrained in a
courtroom. The appellate court merely held that the decision must be made by a judge applying
the appropriate legal standard and the decision cannot be delegated to the U.S. Marshal
Furthermore, such automatically routine hearings could create extremely dangerous and
unreasonable risks to the public and courtroom professionals. Therefore, each presiding judge will
exercise his or her discretion in determining whether to schedule hearings.

The presiding judge will first make an individualized decision/specific determination using the
applicable standard - whether a “compelling government purpose” such as danger of escape or
injury - exists that justifies shackling the defendant. In doing so, the presiding judge will review
all information provided by the U.S. Marshal, Pretrial Services, the U.S. Attorney, and any other
sources. If the judge decides restraints are necessary, the judge will then choose the “least
restrictive means” between full restraints or leg shackles and will issue a Restraint Order. This
Restraint Order may be issued as a written signed order, a docket text minute order, or an oral
pronouncement.
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The defendant will be brought into the courtroom for a hearing only AFTER the judge has made
his or her individualized decision/specific determination regarding the need for restraints. The
presiding judge must allow the defendant an opportunity to place objections on the record;
however, the circuit opinion does not require the court to endanger the public or courtroom
professionals by bringing a potentially dangerous defendant into a courtroom without shackles
before the judge makes its decision.

Further, the current practice of using the courtroom as a meeting room for defendants and attorneys
will not be affected. If the courtroom is used as a meeting room - as opposed to a hearing room -
then defendants can be in restraints, so long as neither the judge nor the public is present. This
will preserve the right of the defendant and the public to a dignified court process.

The first Restraint Order issued in a case will apply to all other hearings in that case unless a
different presiding judge enters a different order. Indeed, the appellate court decision held that a
judge may never simply defer to the U.S. Marshal; however, it appears that courts may defer to
and rely on other judges’ orders because “courts have the inherent authority to manage their . . .
courtrooms,” Dietz v. Bouldin, 136 S. Ct. 1885, 1892 (2016). Accordingly, if there are conflicting
orders, the restraint required will be governed by the presiding judge. This means it is possible
that a defendant may appear in restraints for some hearings and without restraints in other hearings.

If you have any questions, please contact Deb Kempi at_or by email at
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