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UNITED STATES DISTRICT COURT  
WESTERN DISTRICT OF WASHINGTON 

IN SEATTLE 
UNITED STATES OF 
AMERICA, et al,  

Plaintiffs, 
v. 
STATE OF 
WASHINGTON, et al., 

Defendants. 

 
 
 
No. C70-9213 
Subproceeding 01-10 
 

 
TRANSCRIPTS OF PROCEEDINGS 

BEFORE THE HONORABLE  
RICARDO S. MARTINEZ 

 
October 14, 2009 
[Original Page 33] 
couple of questions of this witness.  
 Mr. McHenry, understanding that I’ve not yet had 
a chance to review your declaration, you’ve testified 
that habitat restoration is a very complex thing. Prior 
to this litigation beginning, the Lower Elwha Clallam 
Tribe realized that it needed to do something to 
address these restoration efforts, correct? 
 THE WITNESS: Yes, sir. 
 THE COURT: As you have testified, and as the 
cross-examination showed, there are many specific 
areas that could have been addressed as part of that 
ongoing effort. 
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 THE WITNESS: Yes, sir. 
 THE COURT: Given the obvious limitation that 
there are insufficient funds to do everything 
necessary, your tribe decided to go ahead and fix or 
address -- try to fix 17 barriers out of the 31 that have 
been identified in this area? 
 THE WITNESS: In the Salt Creek watershed, 
that’s correct. 
 THE COURT: Out of all the things that could have 
been done, why did they decide to try to fix the 
barriers as one of their highest priorities? 
 THE WITNESS: Because when we did the 
watershed assessment, we found that there were 50 
miles of historically active stream that salmon could 
access in this watershed, and fully half that mileage 
was blocked by culverts of various ownerships. So to 
us, we applied our scientific knowledge, 
[Original Page 34 ] 
recommendations from the literature which indicated 
that when you’re going to restore a place like this, you 
need to go after the barriers first. 
 THE COURT: In your expert opinion, that was the 
biggest bang for your buck? 
 THE WITNESS: Yes. 
 THE COURT: Thank you. 
 THE WITNESS: Thank you. 
 THE COURT: Ms. Foster. 
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 MR. FOSTER: Thank you, your Honor. Yesterday, 
your Honor, the Court reserved ruling on AT-004 with 
regard to the last section of that particular report. 
 THE COURT: It was actually Pages 12 and 13, the 
culvert correction success, that the State had objected 
to. 
 MS. FOSTER: Yes, that’s correct. 
 THE COURT: After listening to the testimony, 
Counsel, the Court will overrule the objection and will 
admit those portions. 
 MS. FOSTER: Thank you very much, your Honor. 
I also neglected to move for AT-084, which is a 
hydraulic permit approval, during Mr. Wasserman’s 
testimony, and would so move now. 
 THE COURT: Is that AT-008-4? 
 MS. FOSTER: No. It’s AT-084. 
 THE COURT: The Red Cabin Creek? 
October 15, 2009 
[Original Page 86] 

THE COURT: You may inquire, Counsel. 
DIRECT EXAMINATION 

By Mr. Nielsen: 
Q Mr. Johnstone, where do you live? 
A I live at Tahola, Washington, on the Quinault 
Indian Reservation. 
Q Where is the Quinault Indian Reservation located? 
A It is just north of Grays Harbor in the mid 
Washington coast. 
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Q Are you an enrolled member of the Quinault? 
A I am an enrolled member. 
Q How old are you? 
A I’m 56. 
Q Are you a descendent of any of the signers of the 
treaties? 
A Yes. My grandmother was from Hoh River, and our 
family on the Hoh River side were the treaty signers. 
Q And Mr. Johnstone, what do you do for a living? 
A I’m a fisheries policy spokesperson for the Quinault 
Indian Nation. 
Q And can you briefly describe in general terms what 
that means. What is your job? What do you do? 
A Well, it generally means that anything that has to 
do with policy in the fisheries arena, that’s what I do. 
I work directly with the fisheries division and handle 
any of the policy issues. 
Q When you say you work directly with the fisheries 
division, what is the fisheries division? 
[Original Page 95] 
A Yes. When I talk about my Hoh River family, it’s 
exclusive, the only income that my brother-in-law has 
ever known, and he’s 73 years old. It was his entire 
life. 
Q Are there tribal members now who rely on salmon 
fishing to support themselves economically? 
A In the Quinault Tribe, there are several. 
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Q And does your family still rely on salmon as a source 
of economics? 
A Very much so. I have nephews that fish full-time 
and work, I guess seasonal work when it’s available. 
Q Now, in Quinault practices -- well, first off, are you 
familiar with the role salmon has played in the 
Quinault culture and tradition? 
A Well, in our language, the word for “salmon” is the 
equal word for “food.” It’s very much a part of us as 
Indian people. The salmon were the buffalo of the 
great plains when there were 60 billion. You know, 
salmon are our buffalo. It is intertwined within our 
culture. Our songs, our ceremonies, our subsistence 
coincide with the salmon. When salmon are not 
plentiful, we suffer. When salmon are plentiful, we 
basically are rejoicing, we’re happier, but we’re also 
mindful of what that means to us. It means that when 
they’re plentiful, that you take care of your harvest, 
you take care of your needs, your smoke and your can 
and your freezing, all of those things. And always, we 
take care of our elders. We take care of 
[Original Page 96] 
those that can’t provide for their selves first and 
foremost: our babies, our grandmothers, our 
grandfathers and our children, and our elders. That’s 
just the way Indian people are. 
Q And salmon is an important part of taking care of 
the children and the elders? 
A Yes, it is. 
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Q And you mentioned ceremonies. How in Quinault 
culture is salmon used ceremonially? Can you give us 
a brief description of that? 
A Well, salmon are used in all events as well as all of 
our foods. Salmon is the center pin, for instance, of our 
culture. If you look at Quinaults, we have a particular 
stock of salmon called the Quinault Blue Back, or the 
Sockeye. It’s a Sockeye salmon. It is known actually 
throughout the world.  
 It is basically the foundation of who we are. We’re 
talking about a run of fish that once numbered into a 
million. In the last century, there were runs of a 
million fish. In the last seven years, we had the lowest 
run ever recorded, at like 7,200 fish. So our connection 
is deep. The relationship to the salmon is ever present. 
 And we use salmon for name givings. We use 
salmon for deaths, for burials, for recognitions, for 
birthdays. Ceremonial events, we would use 
particularly the Quinault Sockeye. 
Q When you testified that -- I think you said Blue 
Back; is that correct? 
[Original Page 114] 
these projects, about $280,000, that’s certainly an 
order of magnitude below what these DOT projects 
are costing today. 
Q You mentioned prioritization and the development 
of the prioritization process and the manual.  
 Why is it important to prioritize culverts for 
correction? 
A Well, we felt it was important so that -- front load 
benefits. We knew that some projects, you would gain 
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more fish or access for more fish, so that would be one 
aspect of prioritization.  
 There are other aspects of how much it would cost 
to correct a project, the status of the stocks that were 
effected, the mobility of those stocks when you were 
dealing with anadromous fish or only resident fish. So 
these are all factors that we felt needed to be in the 
prioritization process.  
 It basically was a surrogate for a cost benefit, but 
we felt it did a better job of prioritization than a formal 
cost benefit analysis. 
Q You testified a bit this morning about the Fish 
Passage Priority Index, and you described a little bit 
about your role in developing that. I would like to go 
into a little bit more detail.  
 What is the Fish Passage Priority Index? 
A Well, it is a unique number that is calculated for 
each barrier culvert. And what that lends itself to is a 
comparison of numbers from other barriers. The range 
that is expected with  
[Original Page 115] 
utilization of priority index is 1 to 100. The higher the 
number, the higher the priority. There are six factors 
within the priority index. I think I alluded to some of 
those in general terms.  
 Basically there are three modifiers within the 
priority index for each species. That is the cost 
stratification of the project, to correct it; the status of 
the stocks, whether they are depressed or not; again, 
whether they are anadromous or not.  
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 And then critical pieces of the priority index are 
the first three factors. I used the BPH. The BPH 
represents B, being the passability of the culvert, a 
rough approximation of that; P, the productivity 
capability of the species that is being calculated, those 
being different for each species; and then the habitat 
that a species would utilize after the correction is 
made.  
 Those factors are multiplied together. There’s a 
quadratic root calculated for those factors for each 
species. And then once those are calculated for each 
species within a drainage, then those are added 
together to give you the final PI number for that 
crossing. 
Q How does the Washington Department of Fish and 
Wildlife collect the information necessary to collect to 
compute a priority index number for a culvert? 
A Well, we’ve had inventory crews. And those that 
were inventorying DOT roadways, we receive money 
from the Department of Transportation to do that 
work. And basically what starts out  
[Original Page 116] 
as a driving roads, looking where those crossings are, 
looking at the site, taking measurements, assessing 
whether the facility is a barrier or not.  
 If it’s determined that it’s a barrier, secondly, then 
determine if there’s a significant amount of habitat 
that the barrier’s affecting that is 200 meters 
upstream and downstream.  
 Once that threshold is met, then an in-depth 
habitat survey is done where various measurements 
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are made of the habitat to determine the habitat that 
is unique to each species being affected. 
Q Once you’ve assembled all that information, what 
do you do with it? 
A Well, through the help of my staff, we developed a 
database to compile all that information and do the 
calculations of the priority index. It resides in what is 
called the Fish Passage and Diversion Screening 
Inventory Database. That’s undergone several names. 
At one time, it was called SHEAR base.  
 But all the data for the inventory crews in Fish and 
Wildlife are compiled there. All of the inventories that 
we did for counties, the data resides there. And also if 
we provide technical assistance to grant groups that 
secure money through the SRF Board, those data also 
reside there. 
Q When you calculate a priority index number for a 
culvert, do you account for the presence of other fish 
passage barriers in a watershed? 
[Original Page 117] 
A We account for it only insofar as it’s recorded as 
reach breaks in our habitat surveys. When the 
priority index is calculated, it treats those other 
barriers as transparent. The reason we do that, we 
don’t know when those other barriers are being 
corrected. So by treating them as transparent, you do 
a priority index that looks at potential habitat gain as 
if all those barriers would be corrected at some point 
in time. 
Q And by “transparent,” what do you mean?  
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A What that means is if you’re walking the watershed, 
and perhaps there may be ten barriers, to look at the 
total potential, you walk the whole stream past every 
one of those barriers measuring the habitat, and those 
become an integral part of the priority index. If you 
didn’t do that, you would only calculate a priority 
index up to the next barrier, and then you would stop 
your survey. That wasn’t our intent, because that’s 
drawing a conclusion that that next barrier and the 
eight after that would never be fixed. 
Q Optimistic way of looking at things.  
 If we fix a fish passage barrier culvert in a 
watershed that has other barriers upstream, will the 
potential benefit of fixing that barrier be immediately 
realized? 
A Generally no. 
Q Why not? 
A Well, if you open the habitat and the fish start 
utilizing or passing the previous barrier, they’re going 
to butt up against, 
[Original Page 118] 
in some magnitude, to the next barrier. And of course 
the amount of that decline in potential production 
depends on the degree of passability of subsequent 
facilities. 
Q I think you testified you worked for the Washington 
Department of Fish and Wildlife a little over 25 years? 
A That’s correct. 
Q Why did you stay so long? 
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A I knew you were going to ask that. I guess the short 
answer is I just really enjoyed working with people 
and supervising people that were extremely dedicated 
to protecting and enhancing the resources of the state. 
It would have been a very difficult job had you not had 
good staff working for you to implement good ideas, I 
guess act as you in your own ideas. It made it real 
easy. 
Q Are some of your staff in the courtroom today? 
A Yes, they are. 
 MS. WOODS: Thank you. 
 THE COURT: Counsel, before you start, let me ask 
him one question that may help you also in your cross-
examination.  
 Dr. Sekulich, I haven’t read your direct testimony 
as of yet. But in all the years and all the work that you 
did, in looking at how to address this very complex 
problem that everybody wants to fix, if Mr. Monson’s 
client over there came up with a pot of stimulus 
money, a big pot, would you do anything different 
than the way you’ve set it out? 
[Original Page 119] 
 THE WITNESS: In terms of the prioritization? 
 THE COURT: I don’t want to make you nervous 
over there. 
 Yes. 
 THE WITNESS: No, not in terms of the 
prioritization method. 
 THE COURT: Thank you. 
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 You may cross-examine. 
 MR. SLEDD: Thank you, your Honor. 

CROSS-EXAMINATION 
By Mr. Sledd: 
Q Good afternoon, Dr. Sekulich. 
A Good afternoon. 
Q I’m John Sledd. You’ll probably remember we first 
met underneath the conference table during the 
earthquake at your first deposition? 
A I think Mr. Hallowed was taking pictures. 
Q The infamous cellphone pictures. 
 When you were employed at WDFW, you 
supervised a unit that goes by the acronym of SHEAR; 
is that correct? 
A Yes. That was a name I coined when I first took the 
job in habitat management. 
Q Can you spell it and tell us what it stands for? 
A It started as S-H-E-A-R, which was Salmon Habitat 
Enhancement and Restoration. That’s when we were 
then the Department of Fisheries and our 
responsibility was only for salmon. 
[Original Page 120] 
Q And then in your last year or two with the State, 
there was some reorganization of the SHEAR 
program. It sort of morphed into the habitat and 
passage project section of the technical applications 
division; is that correct? 
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A It did. There were some intermediate steps before 
then. 
Q And the SHEAR program, when you were directing 
it, you produced an annual report, did you not, to 
describe the activities of the program? 
A We didn’t start the annual reports until probably 
the mid ‘90s, but there were other reports that we 
jointly did with the Department of Transportation. 
Q But there those annual SHEAR reports, for 
example, in 1997 to 2001 or so -- 
A That sounds right. 
Q And then after the name change, when that became 
part of the technical applications division, the habitat 
and passage project section, did that annual reporting 
continue until you left the department? 
A Yes. 
Q And you supervised the preparation and did a good 
bit of work on each of those annual reports? 
A Yes. Most of the work was outlined, directing staff 
to complete portions of the report. That’s correct. 
Q Now, you started doing habitat work at DFW, I 
believe you testified, in 1990? 
[Original Page 121] 
A Actually, it was 1991. 
Q And it’s your opinion, is it not, that prior to your 
starting your tenure with the DFW, or the 
Department of Fisheries, a significant portion or most 
of the culvert structures that were installed in the 
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state were barriers from the minute they were 
installed; is that not correct? 
A I believe there was a significant number that were. 
Q And that opinion’s based on your personal 
observation of culverts as well as input from your staff 
while you were with DFW? 
A That’s correct. 
Q The 1990 MOU, Exhibit W-087-B that you were 
asked about, that didn’t enable DFW to do anything 
that it couldn’t have done before, did it? 
A No, it didn’t. 
Q Because, as I believe you say in your declaration, 
there have been fish passage laws on the books in the 
state of Washington since the late 1800s. 
A That’s correct. 
Q The 1990 MOU just profiled the need and raised 
people’s awareness of those laws; is that correct? 
A That’s correct. 
Q If you could take a look at Exhibit 87-B. If you could 
look down at the bottom of the first page. You should 
see there about four or five lines below the word 
“purpose,” it says, “ In order  
[Original Page 122] 
to accomplish this purpose, the respective 
participating agencies hereby agree as follows:”  
 And then after that for several pages there’s 
descriptions of responsibilities. And to the left of each, 
there’s an agency acronym; is that correct? 
A That’s correct. 
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Q And if we turn to the eighth page, in the lower right, 
there is a long number, T10 etcetera 40. It is the 
eighth page in.  
 There’s a heading you should see in the middle of 
the page that says “Fish Passage Barrier Removal and 
Maintenance Program.” 
A I see it. 
Q The first item under that heading states, “The 
Department of Transportation was to be responsible 
to,” quote, “maintain culverts and fish passage 
facilities in a manner which provides continued fish 
passage for the life of the installation.”  
 Do you see that? 
A I do. 
Q The Department of Transportation did not in fact 
maintain all its culverts and fish passage facilities to 
provide continued passage after this MOU, did it? 
A Despite its best efforts, no. 
Q As I understand the testimony -- you’ve been in the 
courtroom pretty much the whole trial, haven’t you? 
A I have. 
Q There’s been some discussions about DOT funding 
for  
[Original Page 123] 
corrections in reference to the I-4 program? 
A Yes. 
Q That’s funding that is appropriated by the state 
legislature to the Department of Transportation 
specifically for fish passage barrier corrections, right? 
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A That’s correct. 
Q Now, the PI, or prioritization process that you just 
spoke about a moment ago, is used for prioritizing 
DOT corrections that are going to be funded with that 
I-4 funding, correct? 
A That’s correct. 
Q It is not used for prioritizing corrections that are 
going to be done as part of a road project that happens 
to have a barrier in the project area? 
A That’s generally true, yes. 
Q In that prioritization process for the I-4 funded 
corrections, is a culvert with less than 200 meters of 
upstream habitat treated differently than one that 
has more than 200 meters? 
A In the inventory process? 
Q In the prioritization process. 
A Yes. 
Q And the culvert with less than 200 is assessed, the 
data’s kept in the data base, but it’s not prioritized for 
correction with those I-4 funds? 
A In general, that’s true. 
[Original Page 124] 
Q But do you just write off that barrier and say, we’re 
not going to fix it? 
A No, we do not. It’s kept on the databases of barriers 
with the presumption that when there is road work 
safety mobility projects, for example, that the fish 
passage barrier will be corrected concurrent with that 
work. 
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Q And the reason you do that is because biologically, 
even though it’s a short amount, there’s still going to 
be benefit from correcting that? 
A That’s correct. 
Q In your declaration -- you’ve still got it up there with 
you, don’t you? 
A Yes. 
Q Can we look at Paragraph 48? I’m sorry. You 
probably don’t have it.  
 You state in Paragraph 48 that when DFW 
formulated its current fish passage regulations for 
culverts back in the 1990s, there was not much 
information available on the swimming abilities of 
juvenile salmon? 
A I think I’m in the wrong place there. Is it 48? 
Q Excuse me for a second. Sorry about that.  
 It states, “As of ‘94, little information was available 
about the swimming abilities of juvenile salmon, so we 
used a six-inch trout as the closest surrogate,” correct? 
A That’s correct. 
[Original Page 130] 
barrier again, correct? 
A Yes. You would want a monitoring program. 
 I might add to that, though, that the type of 
correction that you make would determine the, I 
guess, frequency that you would have to reinspect 
those facilities to see if they were still passing fish. 
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Q So if you used correction designs that minimize the 
chance for hydraulic changes to create an impassable 
condition, it could lower your monitoring burden? 
A That’s correct. 
Q When I was asking you about the 1997 legislative 
task force report - or it may have been when I was 
asking you about the SHEAR reports - you mentioned 
a number of other reports done jointly with DOT. I 
want to ask you about one of those. 
 MR. SLEDD: Madam Clerk, if you could hand the 
witness Exhibit AT-54, please. 
 THE WITNESS: What was the number again? 
By Mr. Sledd: 
Q This is AT-54. It’s a Fish Passage Program 
Department of Transportation Inventory Final 
Report. 
A Can I just look at the screen? 
Q That’s absolutely fine. Whatever is easier for you. 
 Did your fish passage program work with DOT and 
prepare a series of not quite annual, but as time went 
on became more close to annual progress performance 
reports regarding the joint work 
[Original Page 131] 
between DFW and DOT regarding DOT culverts? 
A Yes, we did. 
Q And this is one in that series of reports? 
A Yes. 
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Q And if I am correct, it has already been admitted in 
evidence.  
 You approved the content of these reports when 
this were prepared by staff under your supervision? 
A That’s correct. 
Q If we could turn to Page 3 in the final report, the 
first paragraph. Four lines down there, it states, “One 
habitat-related cause for weakening of salmonid 
production, which can be easily resolved, is human-
made barriers to fish migrations caused by improper 
placement of road culverts.”  
 Do you see that? 
A Yes, I do. 
Q By that statement that it is easily resolved, what 
you and your staff meant was that fish passage 
barriers were easier to fix than those habitat problems 
described in the previous paragraphs, such as 
hydropower, habitat degradation, easier to deal with 
than oceanic events; is that correct? 
A That’s correct. 
Q If we could look to Page 2, please, in Exhibit AT-54. 
In the third paragraph on that page, the next-to-the-
last sentence -- are you with me? 
[Original Page 132] 
A I think so. On my screen here -- is it the last full 
paragraph? 
Q Yes, it is. 
A Okay. 
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Q The next-to-last sentence in that last full paragraph 
on your screen states, “A total potential spawning and 
rearing area of 1.6 million meters squared,” and some 
change, “is currently blocked by WSDOT culverts on 
the 177 surveyed streams requiring barrier 
resolution. This is enough wetted stream area to 
produce 200,000 adult salmonids annually.”  
 Now, you were the major player in preparing that 
statement and doing those calculations, were you not? 
A Yes, I was. 
Q And those calculations are based on the percent 
passability, or B factor, the P or production factors, 
and production coefficients, and the H, or habitat 
values, that are described in the priority index? 
A With the understanding it is all under the umbrella 
of potential production. 
Q Correct. So that is the potential annual adult 
equivalent salmonid production? 
A That’s correct. 
Q An adult equivalent means that’s a fish that 
actually would end up in either harvest or escapement 
as an adult? 
A That’s correct. 
[Original Page 133] 
Q So that it’s after ocean mortality and other 
mortality factors? 
A Yes. 
Q You included that statement about the 200,000 fish 
in this final report in order to convey to the state 
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legislature that there was a real benefit to the money 
the legislature was appropriating for culvert 
corrections, was it not? 
A That’s correct. 
Q And I believe your declaration describes these 
factors in the PI and the BPH combination as being 
properly used only in a relativistic sense, to compare 
the benefits between one project and another? 
A For that purpose, and also to compare correction 
schedules, where it’s still a relative comparison. 
Q This 200,000 additional salmon statement was not 
comparing the relative benefits of two projects, 
though? 
A It was not, but it was a result of a cost benefit 
analysis that I did at that time. 
Q But it was not comparing two different projects? 
A No, it was not. 
Q And it was not comparing two different schedules? 
A No. It was a result of such analysis. 
Q But it’s not stated in the report? 
A That’s correct. 
Q You said this is an outgrowth, I believe, of a cost 
benefit  
[Original Page 134] 
analysis? 
A That’s correct. 
Q And you did that analysis? 
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A Yes. 
Q But in your opinion, it’s impossible to do a cost 
benefit analysis on a single culvert and determine 
what the benefit of the fish coming back to a single 
correction is? 
A I don’t think it’s impossible, but it’s very difficult. 
Q Dr. Sekulich, I’m going to read to you the question 
and response from your deposition of April 22nd of 
2009, Page 69 at Lines 3 to 9.  
 Question: “So the legislature, you think, wanted a 
project-by-project cost benefit?” 
 Answer: “Yes.” 
 Question: “And you didn’t think that was 
possible?”  
 Now, if you wanted to do a cost benefit on the 
overall programatic level, not individual culverts but 
the whole correction program, you believe you could 
do that? 
A I believe it’s much easier and it makes more sense. 
Q And if you wanted to do that, you don’t know of any 
better method to do than the BPH method, the percent 
passability, the cost of production coefficient times the 
habitat areas, do you? 
A In my opinion, on an individual project, the priority 
index methodology is the best. 
Q And if you want to prepare an estimate for the 
entire  
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[Original Page 135] 
program, you don’t know of a better methodology than 
that? 
A Than the priority index methodology or the cost 
benefit analysis? 
Q Than the BPH methodology that’s a portion of the 
priority -- 
A It’s a portion. I think it’s a good methodology, yes. 
Q And you don’t know of a better one to come up with 
a cost benefit for the entire -- 
A Not without thinking about it more, no. 
 MR. SLEDD: If we could have on the screen, please 
– if I could have the clerk deliver to Dr. Sekulich 
Exhibit AT-154?  
 I’m sorry, your Honor. It’s not admitted yet, so 
perhaps I should have it on the screen and not publish 
it to the witness. 
By Mr. Sledd: 
Q I’ll botch this, but it’s my last question. 
A Are you hoping it’s a good one? 
Q It’s a doozy. 
 Do you recognize that document, Dr. Sekulich? 
A I do. 
Q And it has your name on it underneath the title, 
correct? 
A Yes. 
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Q And is that a document that -- the date down there, 
November 9th, 1999, do you see that? 
A Yes, I do. 
Q And that was during your tenure with the 
Department of Fish and Wildlife? 
October 19, 2009 
[Original Page 25] 
it, in addition to the information about the designs of 
these projects. 
 THE COURT: Thank you, Mr. Shaftel. 
 Let me ask a couple of questions, Mr. Wagner. 
Looking at 092. Not the one on the screen, 113, but 
092, this is the earlier version you’ve indicated? 
 THE WITNESS: That’s correct. 
 THE COURT: Mr. Shaftel says that 113, the one 
on the screen, was not available to you at the time 
your declaration was put together. 
 THE WITNESS: That’s right. This is an update to 
those cost estimates. 
 THE COURT: Who creates this document? 
 THE WITNESS: This table itself is created as a 
summary by my staff. 
 THE COURT: Your staff? 
 THE WITNESS: Yes. 
 THE COURT: All right, gentlemen. The Court will 
overrule the objections, and 113 will be admitted. 
By Mr. Shaftel: 
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Q Now, Mr. Wagner, I’d like to ask you a couple 
questions about the scoping that’s reflected on this 
particular document. Why did we do all this scoping? 
A Scoping is very important to get a handle on what 
the costs would be as well as to get agreement on the 
type of fix. Our 
[Original Page 26] 
intent here is -- as I mentioned, the fish passage 
program has evolved as we’ve worked to improve it 
over the years. One of the things that we’re working 
on is to really emphasize scoping so that we have more 
projects that can move on to design and more projects 
that are ready for construction ultimately. 
Q And do you know how many projects -- I’m sorry. Is 
this a comprehensive list of everything in the scoping 
process? 
A No, it’s not. We have scoping -- projects that are in 
the scoping process that haven’t been brought to the 
completion that these have, and we also have projects 
that have been scoped in other geographic areas. 
Q And do you know how many projects were listed on 
this particular scoping list? 
A It says 38 projects. 
Q Have you calculated what the average cost reflected 
in the “Estimated Cost” column is? 
A Yes. The average cost of all those 38 is about $3 
million. 
Q And I notice there’s one project on here that seems 
quite a bit higher than the rest. It’s SR 3 Chico Creek 
at $29 million. Have you also done a calculation that 
would remove that extremely higher cost? 
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A It is a very high-cost project. If we took that out and 
averaged the remaining 37, it would be an average of 
$2.3 million apiece. 
Q And how do you think this sample of approaching 
projects 
[Original Page 27] 
compares to other remaining projects that have yet to 
be scoped but would still need to be corrected by the 
Department of Transportation, in terms of the size of 
the projects? 
 MR. JOHNSEN: Objection, your Honor. This is 
beyond the scope of anything in his declaration. His 
declaration is his testimony. It is not a summary. 
 MR. SHAFTEL: Your Honor, I believe he talks 
about costs and how they’ve changed over time. He 
talks about the number of barriers that are 
remaining. He’s just merely -- trying to provide 
context for this particular document and the costs 
reflected. 
 THE COURT: Overruled. 
 You may respond. Do you do you remember the 
question? 
 THE WITNESS: Could you repeat that, please? 
 MR. SHAFTEL: Yes. 
By Mr. Shaftel: 
Q How does the averages that you just mentioned -- 
or, I’m sorry, how does the list that you see here and 
the size of the projects reflected here compare to the 
size of the projects that have yet to be scoped or 
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corrected but still need to be corrected by the 
Department of Transportation? 
A I think these are pretty typical of projects that we 
are scoping now and have not concluded the scoping 
to. We are definitely finding as we go into our list we 
are adding more and more complex projects, and there 
may be a number of very high  
[Original Page 51] 
mischaracterizes Dr. Sekulich’s testimony. I believe 
he said some of them may have been. I don’t believe 
he said almost all of them. 
 THE COURT: The objection to the form of the 
question is sustained. 
By Mr. Johnsen: 
Q Do you recall Dr. Sekulich testifying about fish 
passage barriers in the case area last week? 
A I do. 
Q Do you disagree with any part of Dr. Sekulich’s 
testimony regarding the passability of Department of 
Transportation culverts in the case area in the last 
week? 
 MR. SHAFTEL: Objection. Overbroad. 
 THE COURT: Overruled. 
 THE WITNESS: Not that I can recall. 
By Mr. Johnsen: 
Q Going back to Page 5 of your declaration, Paragraph 
9. This, I think, is just a clarification point. You make 
reference in that paragraph to the industry -- it is 
right at the bottom, Line 26, the industry standard for 
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the design of road culverts for hydraulic purposes. Do 
you see that? 
A Yes. 
Q In making that statement, are you using the word 
“hydraulic” there in the sense -- the ordinary sense of 
conveying liquid 
[Original Page 52] 
through a pipe, rather than referring to the hydraulic 
method of designing culverts? 
A That’s correct. 
Q So you are not saying that the manual that you are 
referring to in Paragraph 9 contained any direction on 
how to construct a hydraulic fish passage culvert; is 
that correct? 
A That is correct, I am not saying that. 
Q And isn’t it also true that the standards for fish 
passage that the Department of Transportation uses 
are set by the State of Washington Department of 
Fisheries and not by the Federal Highway 
Administration? 
A That is correct. 
Q Turning to Page 9. On Page 9, you are talking about 
the inventory of the Department of Transportation 
culvert sites. And you testified about that some this 
morning as well. You state there that the inventory is 
now complete; is that correct? 
A That’s correct. 
Q Although the inventory is complete, habitat 
assessments still must be completed on a majority of 
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the department’s fish passage barrier culverts; isn’t 
that also correct? 
A That’s correct. 
Q Is it true that about two-thirds of the culverts 
remain to have habitat assessments on them? 
A I believe that is about the number, yes. 
[Original Page 53] 
Q Now, you testified earlier this morning about the 
scoping process. Do you recall that? 
A Yes. 
Q And you said that a portion of that process involves 
coming up with estimates of possible project costs. Is 
that also correct? 
A Yes. 
Q And isn’t it true that those estimates are not done 
with the same rigor that would be done if the project 
was being put out to bids, for example? 
A I’m not sure about the word “rigor” in that. They’re 
for different purposes. The scoping estimate is a rough 
estimate. It’s based on engineering principles, but it 
doesn’t involve the detailed analysis that would -- 
Q Right. So it’s a rough estimate compared to the 
actual estimate that an engineer prepares when a 
project is going to be put out to bid by the State 
Department of Transportation? 
A Yes. 
Q And in fact, in the scoping process, those estimates 
are used primarily for comparison purposes when 
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you’re comparing the different possible solutions to 
the problem that’s presented? Isn’t that also correct? 
A They can be used that way. 
Q So if you are considering a retrofit, what’s the rough 
cost of that compared to a rough estimate of the cost 
of a bridge or a 
[Original Page 54] 
stream simulation culvert, people come up with 
numbers for that; is that correct? 
A Through the scoping process. 
Q Right.  
 Now, I think you testified that there are some 32 
projects in the Scoping Summary Report that’s 
Exhibit 113. 
 MR. JOHNSEN: Could you put up W-113, please? 
Did I get the number wrong? It’s the one we 
substituted for 92-J. 
 THE COURT: Counsel, this might be a good time 
for our morning recess. 
 MR. JOHNSEN: Thank you. 
 THE COURT: We will take our morning recess. 
(At this time, a short break was taken.) 
By Mr. Johnsen: 
Q Mr. Wagner, in front of you on the screen is the 
second page, the exhibit that we were talking about 
prior to the break. And this is the page where I believe 
you testified sets out the barrier culverts that have 
been scoped for correction in the case area; is that 
correct? 
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A Yes. These are projects in the case area where we’ve 
completed the scoping process. I can’t see the whole 
document here. 
Q That’s so we can read the part that is here. 
A Okay. 
Q You have, I believe, access to a paper copy, if you 
prefer 
[Original Page 59] 
A Okay. 
Q So 38 of those are shown on the exhibit that’s on the 
screen in front of you; isn’t that correct? That’s your 
count? 
A Yes. 
Q You testified that you felt these 38 were a 
representative sample of the 800 that remained to be 
corrected. Do you recall saying that? 
A Yes. 
Q What did you base that testimony on? 
A On my general awareness of these projects and on 
the discussions we have had about the scoping effort 
with my staff and with the Department of Fish and 
Wildlife staff. 
Q You have available to you in the course of your work 
access to the Fish Passage Diversion Screening 
Inventory Database, do you not? 
A We use that database. I don’t personally run 
analyses on that. 
Q That’s a data base maintained by the State 
Department of Fisheries that includes all of the 
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Department of Transportation barrier culverts as well 
as information on other culverts; isn’t that correct? 
A Yes. Department of Wish and Wildlife, yes. 
Q So when you reached your conclusion that you 
testified to here in court today in this case, did you 
consult that database to determine whether in fact 
these 38 projects are representative 
[Original Page 60] 
of the remaining 800, as reflected by the data in that 
database? 
A If I’m understanding your question, you’re asking 
me if we looked at that larger database to see if these 
are reflective of that? 
Q Yes. 
A I don’t believe we’ve done that analysis. 
Q Why not? 
A We have been busy with other tasks. 
Q Really?  
 Okay. Well, so you have a general feeling that this 
is consistent with those 800, but you haven’t 
undertaken any kind of analysis of the data to support 
your opinion; is that correct? 
A These projects represent a range of the stream 
conditions, streams of different sizes, different 
locations in the case area, different watersheds 
reflecting different levels of development, and so this 
list -- these are the kinds of projects that we’re 
scoping, that are in the process of scoping now that 
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haven’t reached completion, and my sense is that 
these are fairly typical of the types of projects we see. 
Q Could you please answer the question that I asked?  
A I’m sorry. I guess I need to have that question again. 
 MR. JOHNSEN: Can the reporter read back the 
question. 
 THE COURT: Actually, Counsel, I think he did 
answer it. Ask him another question. 
By Mr. Johnsen: 
[Original Page 61] 
Q How many of the projects on the list here involve 
bridges? 
A I don’t know the number off the top of my head. 
We’ve indicated bridge corrections in the description 
of the proposed solution. 
Q Scanning down through it, I see a 200-foot bridge, 
an 80-foot bridge, a 30-foot bridge.  
 Is it your opinion that the number of bridges that 
are reflected in this exhibit is representative of the 
number of bridges that will be required to address the 
800 culverts that remain to be corrected in the case 
area? 
A I’m not sure how to answer that question. 
Q Isn’t it true that the reason you can’t answer it is 
that you haven’t undertaken the analysis that would 
allow you to answer it? 
A Well, a bridge is a method of correction that could 
be chosen at a number of different locations. A bridge 
is a specific kind of structure that could be used at a 
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number of spans. And so some of these projects where 
we say replace culverts with stream sim design, those 
may in fact be bridge projects as well. We could -- you 
know, it would be replaced with a bridge structure. 
 THE COURT: Mr. Wagner, I think the question 
was a lot simpler than that. There are bridges on this 
list of 38, right? 
 THE WITNESS: Yes. 
 THE COURT: And you said earlier that you 
thought this list was representative of the 800 that 
need to be corrected? 
[Original Page 62] 
 THE WITNESS: Yes. 
 THE COURT: Do you think the numbers of bridges 
are also representative of that 800, the 38 on here, 
three bridges, roughly ten percent? 
 THE WITNESS: It’s very possible, yes. 
By Mr. Johnsen: 
Q You have available to you through the database 
stream width measurements, do you not? 
A Yes. 
Q And those stream width measurements are a major 
factor in deciding the size of a culvert, or a bridge for 
that matter, that will be used to solve the barrier 
problem; isn’t that also correct? 
A Yes. 
Q Isn’t it true that the database indicates that 
approximately 80 percent of the current barrier 
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culverts could be addressed with a stream simulation 
culvert that is no larger than 16 feet in width? 
 MR. SHAFTEL: Objection. Foundation. 
 THE COURT: Are you referring to the Fish 
Passage Diversion Screening Database? 
 MR. JOHNSEN: Yes. 
 THE COURT: All right. Overruled. 
 THE WITNESS: I’m not sure about that. I would 
need to look at the database. 
[Original Page 63] 
By Mr. Johnsen: 
Q And you have not done that in support of your 
opinion regarding these culverts; is that correct? 
A No, sir. 
Q If that is true, if 80 percent of the barrier culverts 
could be addressed with a stream simulation culvert 
16 feet in width or less, is that fact reflected in this 
exhibit? 
A I don’t believe so. 
Q And in fact, there is a much greater proportion in 
this exhibit of much larger crossings, is there not? 
A Because we are working down the priority index, 
streams that are larger sizes are going to tend to have 
a higher priority. 
Q And that makes this not representative of the 
future problem, doesn’t it? 
A Well, very often it may take a large structure to 
cross even a small stream, depending on the terrain, 



723a 
 
 

the roadway, the depth of roadway fill and other 
factors that are the realities of the situation on the 
ground. 
Q The projects that were done this past construction 
season, are they in fact all complete at this point? 
A Some are complete. Some are still in their final 
stages with vegetation work and some other kind of 
final steps happening to them this fall. 
Q Have they passed final inspection? 
A They have passed the inspection from our 
construction 
[Original Page 67] 
Q Are you familiar with that culvert? 
A A little bit. I haven’t been to the site. Since it is not 
an I-4 project, I wasn’t very involved with that. 
Q Was it prioritized for correction? 
A I believe it has a PI, yes. 
Q And is it true that the contract amount for 
correction of that culvert in this construction season 
was $546,628? 
A I don’t know that for a fact. 
Q Would you look at Exhibit AT-333, please? Do you 
recognize this document? 
A I believe I saw this for the first time last night. 
Q Right. Probably shown to you by Mr. Shaftel, 
correct? 
A Yes. 
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Q I will represent to you this is a document that I 
found yesterday on the Department of 
Transportation’s website and provided to Mr. Shaftel, 
indicating that it’s a construction contract report for 
the Cougar Creek culvert replacement project that 
you referred to as being completed this year. 
  This document also shows an engineer’s estimate, 
does it not? 
A It does. 
Q About $400,000 higher than the actual contract 
amount? 
A That’s right. 
Q And you testified earlier that the sort of rough 
estimates that are involved in the scoping reports 
aren’t done with the same level of rigor and analysis 
as an actual engineer’s estimate 
[Original Page 68] 
when a project goes out to bid.  
 Do you recall that? 
A Yes. 
Q The Mosquito Creek project outside the case area 
but still a culvert that was repaired this season, are 
you familiar with that one? 
A To some degree. 
Q That was done under your program? 
A Yes. 
Q You are not familiar with the actual project? 
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A I am familiar with the project in general. I haven’t 
been to the site, if that’s what you’re asking. 
Q That’s on US 101; is that correct? And construction 
of that project required closure of US 101 while it was 
being built; is that correct? 
A I am not specifically familiar with that. 
Q Where on 101 is it located? 
A In Aberdeen. 
Q Does the culvert run entirely under US 101? 
A I am not specifically familiar with that. 
Q The contract for that project was $728,34- -- excuse 
me, $728,349.25, wasn’t it? 
A Again, I’m not familiar with those -- with that 
particular number. 
Q This is done under the program you manage; is that 
correct?  
[Original Page 69] 
A Yes. 
Q Did that contract that you administered seem to be 
about $730,000? 
 MR. SHAFTEL: Objection, lack of foundation. 
 THE COURT: I think he has answered the 
question, Counsel. He is not particularly familiar with 
it. 
By Mr. Johnsen: 
Q Would you look at Exhibit AT-334? This appears to 
be the construction report for the Mosquito Creek 
project that we have just been discussing? 
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A It appears to be. 
Q Do you recall that the contract amount when it was 
actually awarded was substantially lower than the 
engineer’s estimate in this project as well? 
 MR. SHAFTEL: Objection. Lack of foundation. 
This witness has not testified that he had any 
previous knowledge on that issue. 
 THE COURT: Overruled. 
 THE WITNESS: I know from talking with my staff 
that we had a number of projects that came in this 
season under budget -- or under estimates. 
By Mr. Johnsen: 
Q Under estimates. In fact, every one of them did? 
A Yes. 
Q The estimates were uniformly high? 
[Original Page 72] 
what goes into these numbers. 
 THE COURT: All right. Which ones are you asking 
to admit for that limited purpose? 
 MR. JOHNSEN: 332 through 336. 
 THE COURT: Is 337 one of these as well? 
 MR. JOHNSEN: It is. 
 THE COURT: So through 337? 
 MR. HOLLOWED: Yes. 
 THE COURT: For that limited purpose, no 
objection? 
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 MR. SHAFTEL: Just for the limited purpose of 
showing the difference between the bid amounts. 
 THE COURT: I understand. 332 through 337 will 
be admitted. By Mr. Johnsen: 
Q Mr. Wagner, another of the projects was on State 
Route 122. Would you look at Exhibit 337, please? 
 Does the title -- the contract title there refer to the 
project that you were referencing when you said that 
a Mayfield Lake project was done this year? 
A Yes. 
Q That is the same project? 
A That’s correct. 
Q Now, for the four projects that were done under the 
Nickel Program, the two on Tibbetts Creek and the 
two on Burly Creek, those would fall into the category 
of we really don’t know how 
[Original Page 73] 
much the culvert aspect of those cost because it was to 
know as part of the larger project; is that correct? 
A That’s my understanding, yes. 
Q So we have in these Exhibits 332 through 337 both 
the contract amounts for construction for the projects 
for this season, where data’s available on the cost, and 
the engineer’s estimates for each of those projects; is 
that correct? 
A That appears to be so. 
Q I will move on to a different subject. Back to your 
declaration. On Page 12, as it happened, when you 
were doing the declaration you said that you received 
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a call on a project – I think it’s actually two projects, 
that you had planned for this year’s construction 
season that caused a delay, and they were located in 
Poulsbo. Do you recall that? 
A I do. 
Q Now, the objection that the City of Poulsbo had was 
that they didn’t want the department to be closing a 
state highway through Poulsbo for construction and 
requiring traffic to go on other city streets to get 
around the construction; isn’t that correct? 
A Yes, that is my understanding. 
Q And they were going to actually deny you the use of 
those other streets for this construction season; isn’t 
that also correct? 
A Yes. 
[Original Page 92] 
number, because for the purposes of the case we have 
taken out some barriers that were for resident-only 
fish. 
Q But the proportion -- the two-thirds proportion that 
fixes problems is about the same, if I didn’t butcher 
that question so badly that you couldn’t understand 
it? 
 Let me try again. About two-thirds of the barrier 
culverts are located in the case area and about two-
thirds of the fixes are in the case area; is that correct? 
A Roughly, yes. 
Q Now, in terms of the future, based on your 
testimony today, is it true that you can’t -- you’re not 
able to tell the Court by what year the Department of 
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Transportation plans or intends to have corrected the 
800 fish passage barriers that exist in the case area? 
A That’s correct. 
Q And you’re not even able to tell the Court the rate 
at which the Department of Transportation plans or 
intends to correct those barriers. Is that also correct? 
A Well, we put together our ten-year plan to show 
what our intent is and what we would be prepared to 
do if funding were available. But ultimately our rate 
is determined by funding from the legislature, which 
we don’t control. 
Q And the ten-year plan is also based on funding that 
you know or anticipate at this point; isn’t that correct? 
A Well, our ten-year plan is identifying corrections 
that we 
[Original Page 93] 
think could be accomplished in that timeframe, ones 
that we think would be appropriate to be working on 
and are staged to be ready for delivery on the schedule 
that we’re laying out there. 
Q And those ten-year plans appear in the annual 
progress reports each year, don’t they? 
A They appear -- in 2006, we were still using a six-
year plan. And subsequent to that, we expanded the 
program to a ten-year plan. 
Q But the current ones have a ten-year plan in them? 
A Yes. 
Q Beyond that, you don’t know what the rate would 
be; is that correct? 
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A Depends on funding. 
Q And even within the ten years, it still depends on 
funding, doesn’t it? 
A Yes. 
 MR. JOHNSEN: Thank you, Mr. Wagner. 
 THE COURT: Redirect for Mr. Wagner? 

REDIRECT EXAMINATION 
By Mr. Shaftel: 
Q Mr. Wagner, we’ve done quite a bit of talking about 
the ten-year plan, but I don’t believe you’ve actually 
shown the Court what we’re talking about.  
 Can you look at the monitor there and tell me what 
is this on the monitor? 
[Original Page 106] 
A We do. 
Q What is that system? 
A We contract with the Department of Fish and 
Wildlife to do annual fishway inspections, and those 
are reported on as part of our annual report. 
Q And why does it have that system in place? 
A It’s important to keep after those, because they do 
require maintenance, they do require ongoing 
monitoring. 
Q In fact, of the 49 mentioned, aren’t a number of 
those, or a great deal of those, the fishways that you’re 
monitoring over time? 
A Yes. 
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Q I would like to turn your attention to Page 5 of your 
declaration, Paragraph 9. I believe you were asked a 
question about what you meant in this paragraph 
here relating to the Federal Highway Administration 
HEC 10 document and whether or not the DOT in fact 
looks to the Federal Highway Administration to 
provide fish passage standards or whether or not it 
looks to state guidelines.  
 Do you remember that question? 
A I do. 
Q What was your intent by making a mention of HEC 
10 in this paragraph?  
A In terms of engineering guidance, Washington State 
DOT and other DOTs do look to the federal highways 
for basic guidance for 
[Original Page 107] 
engineering design. And my point in bringing this up 
was that this is really, to date, the only manual or 
direction that’s been provided for how to design 
culverts from the Federal Highway Administration.  
 The focus has been on design for hydraulic capacity 
not just to kind of carry water. And in my declaration, 
I mention that just in the last couple of years, the 
Federal Highway Administration has issued a 
synthesis document that’s sort of an analysis of the 
state of the art for fish passage but has yet to put out 
a manual or a direction on how to incorporate that into 
hydraulic design. 
Q And so did the Department of Transportation 
historically rely on the HEC 10 document? 
A Yes. 



732a 
 
 

Q And that document didn’t mention anything on 
whether or not those culverts that were being 
installed by the Department of Transportation, 
consistent with those guidelines, in fact metfish 
passage standards; is that correct? 
 MR. JOHNSEN: Object to the form of the question. 
It’s leading. 
 MR. SHAFTEL: It’s redirect. 
 THE COURT: The objection is sustained. 
By Mr. Shaftel: 
Q Did the department -- I’m sorry. Did the Federal 
Highway Administration ever inform the Department 
of Transportation that 
[Original Page 108] 
HEC 10 standards did not, in some cases, allow for 
fish passage, to your knowledge? 
A Not to my knowledge. 
Q You were asked a number of questions about 
projects that are 16 feet or less in width size and 
projects that have yet to be performed that are still on 
the list.  
 Do you remember that set of questions? 
A Yes. 
Q There was a representation made to you that 
assumed that 80 percent of the culverts in fact could 
be addressed with a 16-foot width or less number.  
 Do you remember that question? 
A I remember that question. 
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Q My question to follow up on that is whether or not 
the width of a culvert is the only driver of costs.  
A It’s definitely not the only driver of costs. There are 
similarly significant cost factors related to the depth 
of fill that’s over the culvert, to the length of the 
culvert itself, to the traffic on the roadway, real estate, 
right-of-way issues, access issues, all can be 
significant cost factors. 
Q Can risk be a cost factor? Do you know what I mean 
by “risk”? 
A Yes. 
Q What do you understand me to mean? 
A The chance of something in the project not going as 
planned, 
[Original Page 124] 
 I think the earlier question was about the general 
concept of fish passage corrections being added to 
safety and mobility projects as a means of efficiently 
correcting barriers. 
Q So in your mind, it is added if it is required by state 
law but not something the department would 
otherwise do; is that correct? 
A Added to the scope of the project. 
 MR. JOHNSEN: Thank you. 
 THE COURT: Do you feel a little bit Matt 
Hasselbeck up there? 
 Mr. Wagner, you may step down. 
 MR. MONSON: Your Honor, Peter Monson. I think 
I have just a couple questions. 
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 THE COURT: Oh, great. All right. Are you ready 
now? 
 MR. MONSON: I will be brief. Yes. 

RECROSS-EXAMINATION 
By Mr. Monson: 
Q Good afternoon, Mr. Wagner. I’m Peter Monson. I 
represent the United States in this case.  
 There was a couple of questions that you were 
asked on redirect regarding the HEC 10 standards, or 
a guidance document. Do you recall those -- 
A I do. 
Q -- that your counsel asked you? 
 The HEC 10 manual is a hydraulic manual, is it 
not? 
[Original Page 125] 
A Yes. “Hydraulic engineering circular” is the 
acronym. 
Q Thank you. Does it have any statements in there 
regarding the design criteria for fish passage? 
A Not to my knowledge. 
Q You indicated both on redirect and in your written 
testimony that “At no time has FHWA notified 
WSDOT that the federal design standards failed to 
provide fish passage for the culverts design pursuant 
to the standards might violate treaty fishing rights.” 
Do you recall writing that statement? 
A I do. 
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Q Has the FHWA ever notified WSDOT that the 
federal design standards were sufficient to meet the 
fish passage? 
A Not to my knowledge. 
Q Is there anything in the HEC 10 circular that 
precludes the State from modifying the design 
standards to accommodate local conditions, such as 
fish passage? 
A Not that I’m aware of. 
 MR. MONSON: No further questions. Thank you. 
 THE WITNESS: Thank you. 
 THE COURT: Mr. Shaftel, anything else from the 
State based on the questions from the government? 
 MR. SHAFTEL: No questions. 
 THE COURT: Mr. Wagner, you may step down. 
Thank you. 
 Counsel, let’s take our break. 
(At this time, a short break was taken.) 
[Original Page 159] 
removing the culverts. Is it your opinion that you have 
to know the actual number of fish increase to know 
what you’re doing has a benefit to fish? 
A No, I don’t think you do. 
Q Has parks completed their inventory of culverts? 
A No, I don’t believe they have. 
Q Did they used to have a contract with WDFW and it 
terminated? 



736a 
 
 

A Yes. 
Q Do you know anything about the costs of different 
culvert designs, say between hydraulic and stream 
simulation? 
A Only in a general sense. 
Q In terms of a culvert project, I have been told often 
the highest cost involved manpower, the diversion of 
the roads, and other types of costs would essentially 
be constant between two types of culvert fixes.  
 Is that your understanding? 
A If you are getting to the size of the culvert, it is not 
the largest influence in the cost of the project, that can 
be true, yes. 
Q In fact, you testified earlier if you’re doing an open 
cut, there really isn’t much difference between stream 
simulation and the cost of a hydraulic culvert; is that 
correct? 
A I don’t believe so, no. 
Q Because the idea is if you’re digging up the road 
anyway and you’re diverting the traffic anyway, that 
this is just a 
[Original Page 160] 
difference in size of the culvert; is that correct? 
A There’s a small monetary difference, but I think 
relative to the overall project cost, it would be small. 
Q I believe you heard Mr. Wagner testify earlier about 
WDFW monitoring fish passage barriers; is that 
correct? 
A That’s correct. 
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Q Isn’t it just I-4 projects that are monitored 
currently? 
A That is correct. We only do a compliance inspection 
on those projects that were constructed using other 
funding sources. We do not do any followup 
monitoring other than those that fall within the 
category of a fishway retrofit. Those, we will inspect 
annually. 
Q Because fishways have lots of problems, right? 
A That’s correct. 
Q So you can’t just walk away from a fishway? 
A No, you can’t. 
Q But for the rest of the culverts, nobody’s going out 
to look at them to see if they’re currently complying 
with fish passage? 
A No. Nobody from WDFW. 
Q Are you familiar with the scoping work for the 
Highway 3 crossing at the mouth of Chico Creek in 
Kitsap? 
A A little bit. 
Q Are you aware that this is a pretty expensive 
project, around the range of $31 million? 
A Yes. 
[Original Page 161] 
Q Is it a good project? 
A Yes, it is. 
Q And why is it a good project? 
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A There’s a significant amount of habitat upstream, 
and Chico Creek also is a significant Chum Salmon 
producer in that area. 
Q So from your perspective, it is high cost but well 
worth it? 
A It’s a good project, yes. 
Q Are you responsible for the collection of data 
regarding DOT culverts in the case area? 
A Ultimately, yes. 
Q Basically it’s done by field crews? 
A Yes. 
Q And one of the elements that the field crews 
measure is lineal salmon habitat upstream? 
A Lineal gain upstream. 
Q And they measure spawning area? 
A Yes. 
Q And rearing area? 
A Yes. 
Q And they put this all into a database called the 
FPDSI; is that correct? 
A That’s correct. 
Q And you testified that WDFW calculated PI values 
for some of the culvert sites in the case area? 
A Yes. 
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October 20, 2009 
[Original Page 9] 
asked if it’s reasonable to rely on certain parts of the 
document. I’d like to know what he thinks about the -
- if he thinks the document is acceptable.  
 Can you go ahead and put up 156? 
 THE COURT: You may proceed, Ms. Rasmussen. 

RECROSS-EXAMINATION 
By Ms. Rasmussen: 
Q Mr. Barber, Ms. Woods asked you about numerous 
portions, including the cost estimate that was done in 
1997 and the number of culverts and a couple of other 
items that she asked you if it was reasonable to rely 
on, and you said no.  
 Is that the extent of the parts of the document 
which are not reasonable to rely on? 
A I think there are other components of it that could 
be questionable. 
Q Is it questionable, the statement in the first 
paragraph, that “Fish need habitat, but if they cannot 
reach spawning and rearing areas, then the full 
potential of the habitat is not achieved and depressed, 
and even healthy fish stocks decline to levels that 
cannot support utilization objectives and even levels 
of extinction”? 
A I think that statement’s correct. 
Q And No. 2, that state law requires fish passage, is 
that no longer correct? 
A No, that is still correct. 
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[Original Page 10] 
Q And you didn’t state any opinion about the miles of 
road crossings that were estimated, did you? 
A No, I didn’t. 
Q Is it still true there is a need to accelerate fish 
passage corrections? 
A I believe so. 
 MS. RASMUSSEN: No further questions. Thank 
you. 
 THE COURT: I believe you may step down. Thank 
you. 
 THE WITNESS: Thank you. 
 THE COURT: Do we have a new witness? 
 MS. RASMUSSEN: Your Honor, I believe we have 
to deal with the rest of the objection back-and-forth of 
Ms. Woods and I on AT-236. 
 THE COURT: Let’s deal with AT-236. That’s the 
Fish Passage Inventory and Corrections Status 
Summary. 
 MS. WOODS: Your Honor, we maintain the 
objection to that document. As indicated in Mr. 
Barber’s answer, that document was prepared for 
litigation. It was not prepared by an agency employee 
within the scope of his normal duties. It was prepared 
for litigation. 
 THE COURT: Ms. Rasmussen? 
 MS. RASMUSSEN: Yes, your Honor. This is 
essentially the quintessential admission. They 
created something and now they no longer like what 
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they created, and so they want to take it back. But 
under the -- it’s not hearsay under 802 (d)(2)(b) 
[Original Page 115] 
want to make that stream simulate the outside of the 
stream when you’re doing the culvert. But in terms of 
their size, would it be fair to say that a stream 
simulation culvert would, in the main, be wider than 
a no-slope culvert? 
A Are you talking about the span or the width of the 
bed? 
Q The width of the culvert. The culvert would, as I 
understand the formula, would create a culvert 
slightly wider than the bankful width with respect to 
a stream simulation. Is that true? 
A Yes, although that may not be true in terms of the 
culvert span. But we will make it simple, and I’ll say 
yes. 
Q Good. I appreciate your help on that.  
 My question goes one more, though. If I’m going to 
install both of those and I’m going to have to dig a hole 
to put it in, and I put a coffer dam up so the water 
doesn’t come through when I’m working on it, and I’ve 
got to buy flaggers, and I’ve got to buy -- whatever I 
have to buy to make this happen, there really isn’t 
much difference in the cost between a stream 
simulation and a no-slope when you decide to install 
one or the other? 
A In a public works project like you’d find on a public 
road, the cost of the culvert is relatively small 
compared to the overall project costs. Now, on a forest 
road, that is not the case any longer. 



742a 
 
 

Q In terms of Department of Transportation, which 
have public work highway kinds of projects? 
A That’s exactly right. The guardrail probably costs 
more than 
[Original Page 116] 
the culvert does. 
Q Thank you. 
A I shouldn’t have said that. 
Q I think I understand. It’s relatively small. 
A Yeah. There are all these other elements into these 
things which are very costly, and traffic control being 
one of them. 
Q You developed stream simulation when it wasn’t 
there before? 
A Right. 
Q Is it fair to say that culvert design methodology, 
science, is evolving? 
A Yeah. 
Q And you would expect, then, that some day, sooner 
or later, somebody might have an improvement to 
stream simulation? 
A They might. 
Q It may be you? 
A It may be me. 
Q I understand you’re doing some studies right now? 
A That’s right. 
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Q So that applying some sort of an adaptive 
management or continuing to look at the process 
would make sense from a scientific point of view? 
A Well, if my experience with the forest and fish 
adaptive management program is any example, I 
would say no. 
Q Let’s leave forest and fish out for a moment and just 
look at the concept of continuing to look at the science 
that exists 
[Original Page 122] 
methods. 
Q Right. I put it as more of illustrative. I didn’t -- 
A Yeah. What we’re showing is this continuum, just 
on the basis of width, between the smallest, least 
expensive, but having the greatest ecological effects, 
to one which has the greatest benefit, showing that 
continuum. 
 MR. STAY: And again, a second time, thank you 
very much. I have nothing further, your Honor. Mr. 
Monson has a few questions. 
 MR. MONSON: Thank you, your Honor. 

RECROSS-EXAMINATION 
By Mr. Monson: 
Q Mr. Barnard, I’m Peter Monson. You last saw me 
probably on a little black box on a speak phone at your 
deposition. It’s a pleasure to meet you in person.  
 I just have a very few questions. I can’t help but 
comment that your enthusiasm for the stream 
simulation method is very infectious. 
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A Well, one of the federal agencies, the Forest Service, 
has written an absolutely stunning guidance manual 
on stream simulation. 
Q Well, thank you. You just answered my next 
question. I appreciate that. 
A I was one of the major reviewers for that guidance 
manual. 
[Original Page 123] 
Q Excellent.  
 And the Forest Service has a slightly different 
technical approach, does it not? 
A Oh, that. Well, we’re headed to the same place. 
We’re headed to simulating natural stream conditions 
inside the culvert. We’re both going to the same place, 
but they get there with a level of rigor which is way 
beyond what we require. 
Q That’s good to know. Thank you. 
 Now, the National Marine Fisheries Service has 
also indicated a preference for the stream simulation 
methodology, right? 
A Yes. 
Q And they have an approach that’s also ended 
towards the same goal. They calculate the -- 
A It’s headed towards the same goal, although they 
use – I want to remember this correctly. They use a 
simple factor to relate the bankful channel width to 
the culvert bed width. I believe it’s 1.3. 
Q From a fish’s perspective, it probably looks about 
the same?  
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A Well, actually, one of the problems with it -- do you 
want to know what the problems with it are? Do you 
want me to go into this? 
Q I don’t really want to get into too much detail. I 
wasn’t really looking. I was just wanting to make a 
point that they have developed similar methodology. 
A They have a criteria as well. 
[Original Page 127] 
fish passage and culverts called -- I think it’s called 
HEC 26. I just read a final draft of it a couple of weeks 
ago. 
Q Does the Federal Highway Administration also 
indicate a preference for stream simulation culverts? 
A Well, actually, the draft I read of HEC 26, they 
recommend a culvert design method based on 
sediment stability.  
 It was very disappointing. I read the initial draft 
of this. They are adamant. It’s sort of an engineering-
based design. It is kind of like -- it’s basically kind of 
a velocity sort of design based on sediment stability. 
Q From a fish passage perspective, you still continue 
to believe that stream simulation is the best? 
A Oh, yeah. 
 MR. MONSON: I have no further questions. Thank 
you. 
 THE COURT: Any redirect, Ms. Woods? 
 MS. WOODS: No redirect, your Honor. 
 THE COURT: Mr. Barnard, before you step down. 
I appreciate your enthusiasm for all this as well. 
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Thank you. I have a question that may not make a lot 
of sense. Maybe it’s my lack of understanding here. 
 THE WITNESS: It’s a complicated business. 
 THE COURT: I assume that most of the streams 
that we’re talking about that have these barriers 
drain into either Puget Sound or the Pacific Ocean, 
correct? 
 THE WITNESS: You’re talking about the case 
area? 
October 23, 2009 
[Original Page 85] 
thing is to have a comprehensive look of integrating 
all those Hs and the processes connected to them into 
one particular way of looking at fingerprinting the 
watersheds. In other words, how do those 
comprehensive uses fit together to give you the best 
bang for the buck for salmon recovery.  
 Integrating into the watersheds would allow you to 
fingerprint which part of the H needs to be done at 
which particular point in time, and how they all fit 
together in the watersheds will become much clearer 
than they are right now. In some cases, you have 
people competing for funds because they want to 
address one H over the other H, and there just isn’t 
that much money to go around to do that.  
 In my particular view, and the co-managers in  
the state of Washington have been trying to do this, 
we just haven’t had the money and the personnel to 
get it done, given all our other responsibilities, is to 
begin to form an integrated look to what needs to be 
done in each one of the watersheds so we have a 
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comprehensive plan of moving forward. That would be 
the starting point, and then you could take your 
bushel of money and begin to apply it to those 
particular priority needs.  
 That would be, if I were ruler of the world for ten 
minutes, my view of it. 
 THE COURT: In your opinion, that is not 
occurring right now? 
 THE WITNESS: In my opinion, that is not 
occurring to 
[Original Page 86] 
the degree that it needs to occur. That’s correct. It has 
not been done on a systematic basis. 
 THE COURT: And when we talk about that 
integrated look, I’m sure you are including the tribes 
as well? 
 THE WITNESS: Absolutely. Oh, absolutely. 
Again, we’ve been trying to do this. We just haven’t 
been able to get to it. 
 THE COURT: Ms. Woods? 
 MS. WOODS: I have no further questions at this 
time, your Honor. 
 THE COURT: Cross-examination, Mr. Stay? 
 MR. STAY: Thank you very much, your Honor. 

CROSS-EXAMINATION 
By Mr. Stay: 
Q Nice to see you, Dr. Koenings. 
A It’s a pleasure to be here. We’ve done this before. 
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Q Haven’t we, though? You’re not an engineer, are 
you, Dr. Koenings? 
A I am not. 
Q Nor are you a hydrologist? 
A I am not. 
Q So you’re not an expert in the design or operation of 
culverts? 
A I am not. 
Q As I understand it, there is -- we have limited factor 
assessments now in all of the watersheds? 
[Original Page 104] 
And the State may call their next witness. 
 MS. WOODS: Your Honor, the State will call Brian 
Benson. 
 THE COURT: Mr. Benson, I’ll have you raise your 
right hand and be sworn. 
Whereupon, 

BRIAN BENSON 
Called as a witness, having been first duly sworn, was 
examined and testified as follows: 
 THE CLERK: Please state your full name and spell 
your last name for the record. 
 THE WITNESS: Brian Benson, B-E-N-S-O-N. 
 THE COURT: Mr. Benson, there’s water on your 
left if you need it. 
 You may inquire, Ms. Woods. 
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DIRECT EXAMINATION 
By Ms. Woods: 
Q Good afternoon, Mr. Benson. 
A Good afternoon. 
Q Mr. Benson, where do you work? 
A I work for the Washington Department of Fish and 
Wildlife. 
Q How long have you worked for the Washington 
Department of Fish and Wildlife? 
[Original Page 105] 
A Almost 29 years. 
Q What are your current job responsibilities? 
A Currently I’m an information technology specialist 
in the science division, which is part of the habitat 
program. My job responsibilities, I manage two fairly 
large natural resource databases. It involves design, 
construction, maintenance, updating, modifications. 
I’m responsible for creating and maintaining the GIS 
products that come out of those databases. 
Q How long have you been doing that type of work? 
A Probably started in the early 90s. 
Q Would you please describe your educational 
background? 
A I have a Bachelor of Science in marine resources 
from Huxley College of Environmental Studies at 
Western Washington University. 
Q Do you have experience as a fish biologist? 
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A I have held that position, yes. 
Q With the Washington Department of Fish and 
Wildlife? 
A That’s correct. 
Q Is that before you began the database work that 
you’ve been doing now for a while? 
A Yes, and kind of at the same time as well. 
Q Mr. Benson, were you in the courtroom during the 
testimony of Tyson Waldo? 
A Yes, I was. 
Q Do you recall him using the acronym FPDSI? 
[Original Page 106] 
A Yes, I do. 
Q What does FPDSI stand for? 
A Fish Passage and Diversion Screening Inventory. 
Q Is that a database? 
A That is a database. 
Q Who developed the Fish Passage and Diversion 
Screening Inventory Database? 
A I did. 
Q Why did you choose the title “Fish Passage and 
Diversion Screening Inventory”? 
A Well, for one, it’s reflective of the contents of the 
database. Also, it is hard to pronounce. Most database 
developers like to come up with names that have 
catchy acronyms, and I don’t particularly care for 
that. 
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Q Is it okay if I use it -- if I call it the FPDSI? 
A Yes. 
Q Would you please describe the history of the FPDSI? 
A Well, the predecessors to the FPDSI probably 
originated in the late 1980s and early 1990s. I started 
with the SHEAR program about 1996, and there were 
several independent databases being used to keep 
track of the various fish passage inventories and 
fishway inspection projects. There was just an ad hoc 
kind of table, essentially, that contained barrier 
information. 
 After I joined the division, we started the Thurston 
County inventory, which had its own database, and 
then the Jefferson  
[Original Page 107] 
County inventory, again, had a separate database. So 
in about ‘97, ‘98 when we started working on the 
manual, we decided to create a database to support 
the manual, and as part of that process, we would 
incorporate all the other independent databases into 
it. That database became known as SHEAR base, and 
it’s undergone several iterations over the years and 
finally ended up being the FPDSI. 
Q When you say “the manual,” what are you talking 
about? 
A That’s the Fish Passage Barrier Assessment 
Manual. 
Q Are you the person who currently maintains the 
FPDSI? 
A Yes, I am. 
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Q What kinds of data does the FPDSI contain? 
A It contains information on fish passage structures. 
It contains some information on surface water 
diversions. Relative to the fish passage information, 
it’s got locational data. It’s got specific descriptors of 
the various types of fish passage structures, whether 
they be culverts, dams, things like that, the habitat 
information, and the priority index information. 
Q Does the data change over time? 
A It changes on virtually a daily basis. 
Q And why is that? 
A Well, it’s an active database. We have a lot of work 
going on with the DOT inventory crews. They come in 
and update and add data weekly. I add data on a fairly 
regular basis from inventory information coming in 
from non WDFW sources. 
[Original Page 108] 
Q About how many records for fish passage structures 
does the FPDSI have today? 
A It has over 36,000. 
Q About how many of those are human-made fish 
passage barriers? 
A Around 11,500. 
Q Of those 11,500, about what proportion are state 
owned? 
A I guess it’s just under 25 percent. 
Q Does the FPDSI have records for every fish passage 
barrier in the state of Washington? 
A It does not. 
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Q Why not? 
A Well, several reasons. There are a number of large 
data sets that we don’t have. We don’t have DNR’s 
data set incorporated. We don’t have the Forest 
Service data set. We don’t have the large commercial 
forest landowners information. There’s just a lot of 
private and local governmental culverts out there that 
have not been assessed and inventoried. 
Q Are the inventories for Washington State 
Department of Transportation culverts complete? 
A I believe they are. 
Q Are the inventories for Washington Department of 
Fish and Wildlife culverts complete in the case area? 
A I believe so. 
Q Is the inventory for state parks culverts complete? 
A Not to my knowledge. 
[Original page 109] 
Q Has any complete inventory of non state culverts 
been done, to your knowledge? 
A No. 
[Original Page 115] 
remaining pages in the exhibit and tell me if the 
remaining pages are all similar to Page 3 displayed on 
the screen. 
A Yes, they are. 
Q Do they display a similar type of information? 
A Yes, they do. 
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Q Did you prepare any maps that illustrate non state-
owned passage barriers upstream and downstream of 
the culverts that Tyson Waldo used for his analysis? 
A Yes, I did. 
 MS. WOODS: Your Honor, I will be attempting to 
lay the foundation for 14 maps. I hope that we can 
streamline this a little bit. 
 THE COURT: Can you tell me what exhibit 
number they start with, Counsel? 
 MS. WOODS: 119. 
By Ms. Woods: 
Q Mr. Benson, are those maps in the same binder that 
you’ve already got, I hope? 
A Yes. 
Q I have up on the screen Exhibit W-119. Mr. Benson, 
did you prepare this exhibit? 
A Yes, I did. 
Q What is it? 
A This is a map of Chico Creek, displaying the 
upstream and downstream barriers associated with a 
barrier taken from the list 
[Original Page 123] 
A Yes. 
Q But your point isn’t that the State doesn’t have to 
fix theirs; it’s just that there’s a lot of other work that 
has to be done, right? 
A That’s correct. 
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Q And in order to achieve the benefit -- say the 
counties were to come in and really go out and fix that 
1,370 barrier culverts, it wouldn’t realize its full 
benefit, right, unless the State fixed their 315? 
A That’s correct. 
Q And I believe in your Exhibit 88-C, you say there’s 
42 barriers with no other barrier in the watershed. 
And when I look at 133 and sort of go through, there’s 
a couple of pages past this. I went through the 
columns of the grand total and looked for zeros, and I 
found about 77 of them.  
 Would that be my mistake or a change in the data 
set? 
A I believe there may have been some qualifiers on the 
data that were used in the other table. I think there 
was a minimum of 200 lineal meters of habitat 
required upstream that would have to be included on 
that. This table here, that filter is not in place, so some 
of these that you see here may not have that 200 
meters of habitat associated with them. 
Q While we’re on this page, I want you to take a look 
at site 102 L 062, where it says there’s 140 other 
culverts in the watershed. 
[Original Page 124] 
 That’s Little Bear Creek, isn’t it, one of the 
examples that Mr. Tomisser used in opening 
statements? 
A I believe that’s correct. 
Q It is kind of an outlier, isn’t it? 
A It’s a very high number. 
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Q In fact, it’s the only culvert of the 315 that has 81 
more sites associated than any other, is that correct? 
In the ballpark. I’ll say I counted. 
A Can you repeat that, please? 
Q Little Bear Creek, the example used by Mr. 
Tomisser in his opening to illustrate his problem, is 
such an outlier, in fact, doesn’t it have about 80 more 
sites associated than any other culvert in the 
examples? If you want to verify, you can scroll through 
-- go ahead and circle that first page where the 140 is. 
I’ll attest to you that I verified that that was in fact 
the site ID for Little Bear Creek.  
 I don’t find anything on the grand total that’s 
anywhere near that particular example that Mr. 
Tomisser chose to use in his opening. Do you? 
A No, you don’t. 
Q And in fact, you use this example because Counsel 
asked you to, right? 
A That’s correct. 
Q Does Little Bear Creek, to your knowledge, have a 
high PI or a low PI? 
[Original Page 137] 
 I’m going admit AT-323 and AT-324. 
By Ms. Rasmussen: 
Q I guess I’ll have to use this one.  
 You created this spreadsheet; is that correct? 
A Yes, I did. 
Q And if you wanted to know -- I attested to you that 
the tribes have proposed in the pretrial order a 
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resolution whereby they’re asking DOT to fix 90 
percent of the habitat.  
 Would there be a way to find out, based on this 
analysis, what 90 percent of the habitat -- how many 
culverts that would mean?  
A Which habitat metric are you referring to?  
Q Well, if I understand correctly, this worksheet has 
“habitat gain” on it. It has “lineal gain” in Column M.  
 So you have “lineal gain” in column M, and that 
lineal gain is associated with fixing certain culverts. 
And have you another column that’s the cumulative 
percentage of habitat? Is that the one in Column 0? 
A “Cumulative percentage of lineal gain.” 
Q “Cumulative percentage of lineal gain.” Well, how 
would you find out 90 percent? Since it is your 
spreadsheet, I won’t embarrass myself by doing it for 
you. 
A Well, you would go down the column until you reach 
the 90 percent value. That would correspond with a 
line that would give you the number of culverts 
associated with that value. 
[Original Page 138] 
Q I believe we’ve found the line. Can you scroll over 
and tell me how many culverts that would be?  
 Sorry, your Honor, it’s a little different than the 
worksheet.  
 Let’s go back to 323. Is there a way to find out what 
line culvert this is? When we printed it out, it did a 
numerical value for which culvert it was.  
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A I think you’re corresponding to a value of 577 there. 
Q Okay. So the sort number is that it would take, 
according to this worksheet, 577 of the 807 culverts 
with over 200 meters of habitat to get 90 percent of 
the habitat gain; is that correct? 
A Based on the information that’s in here. Again, 
you’re mixing estimated with real data here, so you 
can’t say for sure that that is exactly what you’re going 
to end up with. 
Q And when you say “estimated,” you’re referring to 
the SPI, not the EDT analysis which you referred to 
before as the non field verified? 
A EDT is also an estimate. 
Q Okay. And you use EDT frequently, correct? 
A We don’t use it that often anymore. 
Q Does it amount to a large percent of the data or just 
a small percentage? 
A I would say a smaller percent. 
Q So your caveat here is that the SPI is based on this 
GIS exercise, so that it’s not absolutely 577 exactly, 
which would 
[Original Page 139] 
yield 90 percent habitat gain; is that correct? 
A That’s correct. 
Q And in order to know that for sure, you’d probably 
have to do these habitat assessments that the tribes 
are interested in having the department complete; is 
that correct? 
A That’s correct. 
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Q All right. But this would give you at least some sort 
of idea that the remedy that the tribes are seeking 
isn’t all 807 of the culverts, should the department 
complete habitat surveys. 
A That’s correct. 
Q And that would impact the total number that would 
need to be fixed at an accelerated schedule; is that 
correct? 
A I believe so. 
Q So unfortunately for me, I have another 
spreadsheet I’d like to ask you about, 168.  
 Do you know what the anadromous all PI 92 
worksheet might be? 
A Yes, I do. 
Q Do you recognize this? 
A I do. 
Q And did you do this? 
A Yes, I did. 
Q And what does it represent? 
A It’s essentially the same as the previous 
spreadsheet; however – well, it’s not essentially the 
same. It’s the same site, same order. It doesn’t have 
the calculated fields, the 
[Original Page 143] 
Q And you don’t know why it has such a high PI? 
A Well, there are many factors that go into the PI. It 
could be the amount of habitat, the potential habitat 
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gain. It could be the number of species that stand to 
benefit. 
Q If I wanted to know the potential lineal gain from 
Little Bear Creek, what would I do? 
A Potential lineal gain? 
Q Yeah. 
A Well, I would just follow the spreadsheet over to 
right there where it says “potential lineal gain.” 
Q And you don’t recall if that’s somewhere near 18 
miles of habitat? 
A I’d have to do the math. I don’t report my stuff in 
miles typically. 
Q But the examples -- suffice it to say that the 
examples of the maps you used, and I don’t mean to 
beat a dead horse, were not randomly selected; they 
were selected because they had a high number of 
barriers, right? It wasn’t a statistically valid sampling 
technique? 
A It was -- yeah. The sites were not randomly selected. 
Q The purpose was to drag out a bunch of examples 
where a lot of people were shirking; isn’t that correct? 
 MS. WOODS: Objection as to form, your Honor. 
 MS. RASMUSSEN: Sorry. I’ve been reading 
“Horton Hears a Who.”  
October 26, 2009 
[Original Page 27] 

CROSS-EXAMINATION 
BY MR. SLEDD: 
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Q Good morning, Mr. Moore. Mr. Tomisser reminded 
you of when we met, which was June 22nd, I believe, 
at your deposition? 
A Yes. 
Q I want to start out by going a little bit through your 
qualifications in the preparation of your declaration. I 
will not ask about your biological background.  
 Before you went to work for OFM in 1986, you did 
not have any experience working with state 
transportation budgets, did you? 
A No. 
Q And you worked as a budget analyst with 
transportation budgets for a few years, but that ended 
in 1991, I believe you said? 
A Correct. Four years. 
Q About 20 years ago? 
A Correct. 
Q When you were a budget analyst for Senate Ways 
and Means in 1983 and 1984, you did not work with 
the transportation budget? 
A No. 
Q And when you were with the House Appropriations 
Committee from 1991 to 2000, you did not work with 
the transportation 
[Original Page 40] 
budget and about 3 percent on the transportation 
capital? 
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A I think you’re talking about the amount that the 
budget went down versus the amount that the 
revenue went down. 
Q Oh, okay. But the general conclusion was that the 
general fund budget has been worse off than the state 
transportation budget? 
A In terms of percentages, yes. 
Q In terms of percentages of revenue and in terms of 
percentages of the expenditures that had to be cut as 
well? 
A Right. 
Q They go hand-in-hand? 
A Correct. 
Q I’d like to talk a little bit more with you about the 
general fund budget as compared to the 
transportation budget. If you’re talking about funding 
for the Department of Transportation highway 
construction spending, it’s the transportation budget 
that you’re talking about, right, not the general fund 
budget? 
A Correct. 
Q The state general fund budget actually isn’t that 
relevant to the DOT highway construction budget? 
A No. 
Q Because they’re two separate budgets, two separate 
appropriation bills, and they have separate revenue 
sources? 
A Correct. 
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[Original Page 41] 

Q The general fund is basically you’ve got sales taxes, 
B&O, property tax. And on the transportation side, 
you’ve got license fees, fuel tax, correct? 
A Correct. 
Q So really, the only way the general fund budget 
would be relevant to highway construction program is 
if somebody wanted to take money from the general 
fund budget and use it to augment transportation 
spending, correct? 
A For transportation-related uses, yes. 
Q And are you aware of that ever having been done, 
where general fund money was taken and put into 
highway construction spending in the state of 
Washington? 
A I’m not aware on the highway construction side. I 
think it happened for the ferry system at one point. 
Q Once or twice in the 1990s? 
A Yeah. In the mid 90s, yeah. 
Q What I call the natural resource agencies and the 
landowning natural resource agencies, the DFW, 
Department of Fish and Wildlife, state parks, and the 
Department of Natural Resources, are they funded 
through the transportation budget?  
A I think some of them receive a small amount of 
transportation funding if they have -- I think there’s 
some road programs where Fish and Wildlife might 
receive some money. I’m not certain of others, but I 
think there is some limited transportation-related 
money to deal with roads 
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[Original Page 75] 
 MR. TOMISSER: Thank you. Nothing further, 
Your Honor. 
 THE COURT: Mr. Moore, thank you very much. 
You may step down, sir. 
 THE WITNESS: Thank you. 
 THE COURT: Nobody asked him what he thought 
of Tim Eynman while he was on the stand.  
 You may call your next witness. 
 MR. TOMISSER: Before I do that, Your Honor, if I 
might approach and hand the clerk the amended G 
before we lose track. 
 THE COURT: Thank you. 
 MR. TOMISSER: The state calls Mr. Jeff 
Carpenter. 
 THE COURT: Good morning, Mr. Carpenter. 
Raise your right hand to be sworn: 
JEFF CARPENTER, HAVING BEEN FIRST DULY 
SWORN, TESTIFIED AS FOLLOWS: 
 THE CLERK: Could you please state your name 
for the record and spell your last name for our court 
reporter. 
 THE WITNESS: Jeff Carpenter, C-a-r-p-e-n-t-e-r. 
THE COURT: You may inquire. 

DIRECT EXAMINATION 
BY MR. TOMISSER: 
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Q Good morning, Mr. Carpenter. Thanks for coming 
back. To get started here, could you describe for the 
court briefly  
[Original Page 86] 
both stream and anything carrying water across our 
highway.  
 And some of the measurement criteria is keeping 
it free of debris, routine inspection and cleaning, 
removal of beaver dams, should they be an issue for 
us. So on this, those are the criteria. And to get a C, 
we need 5 to 10 percent of our culverts, effectively, 
having issues. Anything more than that, we would be 
less than C; anything better, we’d be better than that 
particular grade. So each one of these elements has a 
similar measurement set. 
Q So this broad category 282 for culvert, is that more 
culverts than just fish-bearing culverts? 
A Yes. It’s all culverts across the highway. 
Q And so then when we look over the headings across 
the top of the sheet, do those refer to the various 
regional areas within the Department of 
Transportation around the state? 
A Yes. Those are the regions that we designate in 
terms of our core response and how we manage our 
agency. 
Q And so if we look at the northwest region and then 
read the grades, go down, what does that tell us? How 
do we read those grades in comparison to the target 
set by the legislature? 
A Okay. So the northwest received an F-plus on 
culverts. And I had to ask because I didn’t know what 
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the plus was either. The plus -- effectively, anything 
over 20 percent blockage receives a grade of F. So if 
it’s 21 percent or 81 
[Original Page 119] 
passable would either be an improvement or a 
preservation project; is that correct? 
A Correct. 
Q So those would come out of the bottom half, the 
capital half of this budget? 
A Uh-huh. Yes. 
Q All right. Well, back to these budget numbers. The 
$20.3 million that the legislature apparently has 
appropriated for the culverts for this biennium, that’s 
the highest amount that’s ever been appropriated for 
that purpose, isn’t it? 
A I believe so. 
Q And compared to the overall budget of the 
department, that -- well, let’s see. How would we do 
that math? One percent of a billion dollars is ten 
million dollars; is that correct? 
A Yes. 
Q So maybe the simplest way to -- 
 THE COURT: This is why I became a lawyer. 
 MR. JOHNSEN: This is exactly why I became a 
lawyer. I was planning on dealing with billions all the 
time. 
Q (By Mr. Johnsen) Basically what we’re going to do 
here is figure out what percentage of the overall 
budget the culvert appropriation consists of. You 
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would take 20.3 million, or figure 20.3, and divide it 
by whatever the total budget is, either 5.271 -- or 
excuse me, 5,271 or 5,800; is that correct? 
[Original Page 130] 
Q But it’s not -- well, let me ask this question. Have 
you compared the characteristics of the projects on 
that list, the scoping list, with the list of 800 projects 
that remain to be done in the case area for the washed 
out fish passage culverts? 
A No. 
Q So you don’t know whether the scoping list is in any 
way representative of the number of projects that 
remain to be done? 
A No, not with what certainty. 
Q Well, you have no basis for making a comparison 
because you haven’t done a comparison; is that 
correct? 
A All estimating we do is based on risk. And if we were 
asked by the legislature to give us a price, we would 
use the scoping list as the best available document to 
extrapolate from there, acknowledging that there 
could be variations in the estimates, and this is the 
best we have at that time. 
Q But you’ve not been asked by the legislature to give 
an estimate of the -- no, that’s okay. Never mind.  
 The center line miles graph, or whatever that was 
that was shown, the exhibit that was admitted earlier 
today, I take it that the center line on Interstate 5 is 
actually not a line on the road at all; it’s just a length 
of the road from Vancouver to Blaine. Is that correct? 
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A There’s no line in the road, no, sir. It’s theoretic. 
[Original Page 144] 
 THE CLERK: Would you please state your name 
for the record and spell your last name. 
 THE WITNESS: My name is Philip Roni. Last 
name is spelled R-o-n-i. 

DIRECT EXAMINATION 
BY MR. MONSON: 
Q Good afternoon, Dr. Roni. Where are you employed? 
A I’m employed at the Northwest Fisheries Science 
Center of NOAA Fisheries in Seattle, Washington. 
Q What’s your position there? 
A I’m a research scientist and the watershed program 
manager. 
Q What are your duties, first as a research scientist? 
A Developing proposals, overseeing research, 
analyzing data, and publishing results of those 
studies. 
Q What are your duties, generally speaking, as the 
watershed program manager? 
A I lead up a program of about 25 research scientists. 
We do research on primarily freshwater and stream 
habitat for salmon. And so my duties there are I 
directly supervise about four people, and then there’s 
three research teams, one that focuses on restoration 
effectiveness, one that focuses on ecosystem processes, 
and one that focuses on landscape ecology and 
recovery science. I’m also responsible for the 
budgeting for the entire program. 
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Q When did you first begin working for the National 
Oceanic and Atmospheric Administration, which I’ll 
often call NOAA?  
A I began working for them in 1995. 
Q And what position have you held at NOAA since you 
began in 1995? 
A In 1995, I was hired as a research scientist to start 
up a freshwater habitat research team. And so 
initially – to lead up a research team. And also I 
served as the representative on the research and 
monitoring committee for the Northwest Forest Plan.  
 Then I was the team leader for the Instream 
Restoration Effectiveness Team, and then we became 
the watershed program in the year -- well, I became 
the manager of the watershed program about the year 
2000. 
Q Have you ever worked for the Washington 
Department of Fisheries or its successor, Department 
of Fish and Wildlife? 
A Yes. In graduate school in 1990, I was actually – 
part of my research was funded by the Department of 
Fisheries, and I did some work for them to fund my 
research. I am a biologist too. But I was stationed at 
the University of Washington.  
 In 19- -- I guess I can look at my CV. I think in ‘93 
or ‘94, I worked for the Department of Fisheries, 
which then became the Department of Fish and 
Wildlife, at the Brennon Shellfish Lab on the Hood 
Canal. 
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[Original Page 153] 
your participation in these various groups, as well as 
your publications, would you consider yourself to be 
an expert in salmon habitat restoration and salmon 
recovery? 
A Yes. Sorry, it feels a little odd to say that. 
 MR. MONSON: Your Honor, I move to qualify Dr. 
Roni as an expert under Rule 702. 
 THE COURT: Any objection? 
 MR. FERESTER: No objection, Your Honor. 
Q (By Mr. Monson) Dr. Roni, were you present in the 
courtroom and did you hear Dr. Koenings’ testimony 
regarding the four Hs? 
A Yes, I did. 
Q And those are habitat, hatchery, harvest and 
hydropower, right? 
A Yes. 
Q Do you have an opinion as to which of the four H’s 
is the most important to salmon recovery in Western 
Washington in the case area? 
A Yes. I mean, I think obviously in this case it starts 
with the habitat. I mean, that’s really where a lot of 
the -- that’s where the fish production comes from, and 
that’s where a lot of effort is going to try to protect and 
restore those habitats, so I think that’s the most 
important one. 
Q Is there a difference between protecting habitat and 
[Original Page 154] 
restoring the habitat? Could you explain what that is? 
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A Sure. Well, protection -- first I should step back and 
say that often when we use the term “restoration,” it’s 
used in a very general sense to include things that 
include mitigation, habitat protection, as well as 
improvement of habitat.  
 Specifically protection, we usually -- while we lump 
that in with restoration activities, it usually involves 
either buying up habitat to protect it or getting 
conservation easements to protect it or in taking 
regulatory action or changing existing laws to further 
protect habitat. 
Q I’m going to show you a page from that 2002 paper. 
 Do you recognize this diagram? 
A Yes, I do. 
Q Do you know who prepared it? 
A Yes. I did, along with some input from the coauthors 
of the paper. 
Q Dr. Roni, I’m going to focus a little bit on the upper 
left quadrant.  
 Do you see that area? 
A Yes. 
Q Can you explain generally what this flowchart 
diagram shows? 
A So basically this flowchart is a combination of what 
we know about the effectiveness of different habitat 
restoration 
[Original Page 155] 
techniques and what we know about how they restore 
watershed processes, and it describes an initial way of 
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prioritizing restoration projects in the absence of very 
detailed limiting factors analyses. So it’s a basic 
starting point for how to prioritize actions when you 
have some basic watershed assessment information. 
Q Could you describe what the limiting factors 
analyses is?  
A Sure. I think the little testimony that I’ve heard in 
this case, it seems like it’s actually being misused 
from the standpoint of the way we tend to use it, at 
least the research scientists that I work with would 
use it. 
 A true limiting factors analyses is basically an 
analyses of the types of -- the habitat loss in the 
watershed, the different types of habitat, the fish 
production for each life stage of a particular species, 
to figure out exactly which life stage and which types 
of habitat are limiting the production of fish.  
 The classic paper on this is Beechie, et al, 1994, 
which was done for coho salmon in the Skagit River 
system. Often people refer to limiting -- we throw that 
term around, “limiting factor analyses” for things that 
are really just an assessment or a list of problems in 
the watershed.  
 But in my view, a true limiting factors analyses is 
trying to get at which -- as a detailed analysis trying 
to get at which life stage and which habitats are 
limiting that life  
[Original Page 156] 
stage for a particular salmon species. 
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Q Are true limiting factors analyses, in your 
judgment, available for all watersheds in the case 
area? 
A No. To my knowledge, they’ve been done in Skagit 
for coho. I think they’ve done it for Chinook as well. 
It’s been done on the Stillaguamish for coho. Most of 
the other watersheds, to my knowledge, have not done 
a limiting factors analyses.  
 The documents that are referred to as limiting 
factors analyses, I know that there was the -- I think 
it was Smith 2000 or 1999. Carol Smith had put 
together these limiting factors analyses for the 
different watersheds throughout the state. Those are 
really what we would consider just a synthesis of 
available information and a list of the key problems in 
the watershed. They’re not necessarily identifying 
which of those habitat types or problems are limiting 
the production of salmon. So we have those for all the 
watersheds, but they’re not what I would refer to as a 
limiting factors analyses. 
Q Are limiting factors analyses specific to a particular 
species of salmon? 
A Yes. They’ve been done most commonly for coho 
because we probably have the best information for 
that species, but it’s species specific. So if you wanted 
to look at doing restoration actions for multiple 
species, you need to do one 
[Original Page 157] 
for each and then try to weigh those, because 
obviously the actions you might have meant for one 
species would differ from another. 
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Q Would the habitat needs for Chinook salmon be the 
same as for coho, for example? 
A No. There would be a little bit of overlap, but they’re 
quite different. So that’s why the limiting factors 
analyses that have been done for the coho in the 
Skagit or the Stillaguamish are quite a bit different 
from those for, I think chinook they’ve done them for. 
Q If you don’t have a detailed true limiting factors 
analysis, as you’ve described it, you mentioned earlier 
that that reconnecting habitat is important.  
 Why is that? 
A So what -- well, basically we came up with a system 
for prioritizing restoration actions based on if you 
didn’t have a true limiting factors analysis, this was 
sort of an internal approach, this figure that you have 
up on the screen. 
 And so one of the first things that we -- that I and 
my coauthors would recommend that we do is that we 
focus on protecting high-quality habitat, and then the 
next thing would be reconnecting isolated habitats. So 
that would be pretty -- obviously this figure is a bit 
high. 
Q Is there a pretty high probability of success through 
[Original Page 158] 
reconnecting habitat? 
A Well, I think -- yeah. I mean, from the different 
restoration actions, it’s one of the most successful for 
a couple of reasons. One is because it relies on existing 
habitat instead of trying to improve marginal or 
improve okay habitat.  
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 Also what we see is that the fish colonize these 
areas very quickly, so it’s one of the most successful 
from getting -- the response time is very quick, where 
some of the other techniques might take decades 
before we see response, or they might only last -- some 
of the other habitat improvement techniques might 
only last a few decades before we have to repeat. 
Q When you say the response times is quick, what 
time period are you thinking of? 
A Well, the studies that we’ve done and that others 
have done, I don’t know that they’ve got it down to the 
day, but it’s pretty clear that the fish would colonize 
the watersheds -- the area fairly quickly.  
 So there’s -- we have one study that we’ve done on 
a stream down in Oregon where they removed small 
barriers, a dam of about 20 feet high, on a relatively 
small stream. And within a week of removing that 
dam, there were salmon that had moved up there, 
both juveniles and some adults. It’s more akin to -- I 
think that one of the problems we have is 
[Original Page 159] 
we tend to think that it might take years for fish to 
colonize an area.  
 But I would say it’s more akin to having a fenced 
backyard with a couple of dogs in it. And if you remove 
the fence, the dogs don’t wait around a year to decide 
if they’re going to go into the neighborhoods’ yard. 
They go over there pretty quickly. So we really see fish 
moving into those areas pretty quickly. 
Q Thank you. I’d like to have you turn your attention 
to Dr. Koenings’ testimony, both his written testimony 
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and his testimony in court that you heard earlier 
during this trial.  
 I believe Dr. Koenings, and I’m just going to 
summarize his testimony, explained that the best way 
to recover salmon was to do -- address all of the Hs, so 
to speak, concurrently and do a little bit in all the 
sectors at the same time and work from the bottom up.  
 Is that a fair characterization of his testimony, as 
you recall it? 
A I think that’s what I heard, yes. 
Q Do you agree with that approach? 
A Not entirely. 
Q Why not? 
A I think that it’s pretty clear that the habitat, the 
rest -- also implied in his answer is that with habitat 
restoration, we’re going to address all the different 
factors 
[Original Page 160] 
at the same time. Starting with the four Hs, I think 
we need to start by focusing on habitat because that’s 
where it all started and that’s what it really depends 
on.  
 The other thing that made me uncomfortable 
about that was that again, it sounded like he was 
talking about we should do this sort of bottom up or, I 
should say, attack all -- try to address all the habitat 
problems at the same time. And that’s largely, I think, 
what has been the failure of most previous salmon 
restoration or habitat restoration efforts, is doing a lot 
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of little things across the landscape and not really 
trying to address some of the key factors first. 
Q Dr. Koenings also testified about the current efforts 
underway to restore salmon, and I think he mentioned 
the local -- the bottom-up approach, the local 
watershed councils and that sort of thing.  
 Are there -- do you have any disagreement with the 
notions of the bottom-up approach? 
A Well, again, I think that what this has led to is lots 
of -- and this is partly from my experience on the 
recovery implementation technical team and partly 
my experience in working with different practitioners 
on evaluating restoration projects.  
 The bottom-up approach or the current approach 
we have leads to the different groups that are doing 
restoration actions proposing whatever they can get 
done, whatever they 
[Original Page 162] 
to get some of these areas. 
Q Do you know if that approach has been criticized by 
other groups? 
A Well, I think it’s been -- I mean, it’s been criticized. 
I mean, this is a topic of discussion in the recovery 
implementation technical team in Puget Sound and 
the other recovery implementation technical teams 
that NOAA has set up in different parts of the 
Northwest here. It also was – I mean, I think back 
when the state prepared their “Extinction is Not an 
Option” report, the independent science review panel 
reviewed that and basically criticized it very heavily 
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because it relied on voluntary efforts and that those 
type of efforts have not been successful.  
 So I think there’s a history of the scientific 
community criticizing the recovery plans for relying 
on voluntary efforts. 
Q Turning your attention, Dr. Roni, to restoring the 
connectivity to isolated habitats, does it matter if the 
upstream habitat that has opened up is a very high 
quality or a moderate quality? Does that play a role in 
deciding whether to open up that area? 
A Well, I think historically, you know, that was one of 
the factors that was considered most important. In 
our more recent research where we’ve evaluated 
barrier removals, we see that really the amount of 
habitat is probably – assuming 
[Original Page 163] 
the habitat is okay or even marginal, the amount 
seems to be more important than the actual quality. 
And the example I would give there is the Cedar River 
Watershed where we’ve been monitoring the 
Landsburg Diversion Dam. City of Seattle water 
supply has blocked fish access there for about a 
hundred years. And about five or six years ago, they 
put a fish ladder on that, and we’ve been monitoring 
the recolonization of the fish in that watershed.  
 And while it’s in a protected area, the whole 
watershed was probably logged probably 50 years ago, 
and it’s not particularly high quality habitat, it’s okay, 
but we’ve seen fish colonize it fairly rapidly, both 
juveniles and adults. So that and a few other studies 
are really suggesting that if you give them the access 
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and the habitat is even marginal or okay quality, 
they’ll colonize it fairly quickly.  
 Again, I would use the dogs in the backyard 
example, where I think the salmon are -- they move 
around a lot. And so it’s not like -- again, you know, if 
you remove the fence, your dog’s not going to wonder 
whether the yard next door is suitable. He’s going to 
go over there. And it seems to be the same for both 
juvenile and adult salmon. They move around a lot at 
certain times of the year and explore different 
habitats. 
Q Dr. Koenings in his testimony talked about the 
interrelationship between hatchery fish and wild fish. 
[Original Page 165] 
fish to recolonize those areas.  
 So I think in many of the watersheds where we 
have mixed production, you know, that’s what we’re -
- I guess I don’t see the hatchery fish as a problem. 
We’re already relying on them for some of the 
recolonization and recovery. 
Q Some have argued that if there are other culverts, 
for example, on a stream that are partial barriers or 
even full barriers to salmon, that it would be perhaps 
not the best use of funds to spend money to correct an 
upstream state-owned culvert, for example.  
 Do you agree with that? 
A I think the -- well, many times these culverts are 
partial barriers. So my concern would be that if we 
didn’t replace a state-owned culvert because there was 
a downstream fish passage barrier or a partial 
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barrier, then we would be foregoing habitat that is 
used sometimes already.  
 Also from just experience in working with some of 
the restoration practitioners, in particularly I worked 
a lot with the Bureau of Land Management down in 
Oregon, they – to get private landowners to agree to 
restoration actions or the removal of culverts on their 
land, they basically demonstrate -- they get the 
landowners to go along by taking care of their culverts 
and their restoration first and then work with the 
landowners to try and get them to get theirs as well.  
 So I think it would be -- that’s not necessarily a  
[Original Page 166] 
technical issue, but it’s sort of from a leverage 
standpoint of trying to get those restoration actions, 
it’s sort of important for the feds and the states to 
demonstrate. 
Q To act as role models, then, in effect? 
A I would think so. 
Q Okay. Dr. Koenings also discussed the effect of 
climate change. And I believe he discussed that in 
relationship to state-owned culverts, for example.  
 What is your view on whether the climate change 
should be a basis for accelerating the repair of culverts 
or not accelerating the repair of culverts? 
A So I think that the predictions for climate change 
are obviously that we’re going to see changes in 
stream flows and changes in stream temperature. And 
in terms of restoration actions -- and actually, myself 
and Dr. Beechie have been working on a paper to talk 
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about how to address restoration under climate 
change, which types of actions you might do.  
 And obviously, the critical thing is if we’re going to 
see changes in water temperature, we need to have -- 
we need to make sure that the fish have access to all 
these different habitats that they might use; that they 
have access to some of the upstream habitats where 
usually the water temperature is lower. So one of the 
best things under a climate change scenario is to make 
sure that we’re -- all the habitats are connected and 
the fish have access. Because otherwise, if  
[Original Page 167] 
the temperature’s going up, they’re not going to be 
able to move into the cool water refuges. 
Q So they need more habitat rather than less? 
A Yeah. Well, more, and access to those habitats. 
Q In his testimony, both his written testimony and I 
believe on the stand, Dr. Koenings discussed the 
entire four H process, and we need to address all of 
the Hs and so forth.  
 I was left at least with the implication that there’s 
necessarily a tradeoff between, say, correcting state-
owned culverts on Department of Transportation 
roads and correcting hatchery management actions or 
habitat management actions?  
 Do you see any kind of tradeoff in that regard?  
A Between -- the tradeoff -- 
Q Between restoring connectivity by fixing culverts on 
state-owned roads and that necessarily reduce the 
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amount of effort that would be devoted to corrections 
in the other Hs?  
A I don’t think so. I mean, it seems that the discussion 
is mainly over what types of habitat restoration would 
be funded, as the funds are -- the funds that are being 
used for habitat restoration are not coming from the 
same sources. And most of these other activities that 
we’ve been discussing are already being addressed 
through other processes. 
Q Okay. Thank you.  
 Earlier in this trial, the court has asked prior 
witnesses what they would do if there was a new 
bushel of  
[Original Page 168] 
money that dropped out of the sky, I believe, and what 
would they do differently, what would they do the 
same with respect to habitat restoration.  
 Would your approach to habitat restoration 
activities, your suggested approach focus in on, for 
example, restoring connectivity, would that change if 
more money was available? 
A Well, yes and no. I think that we would – initially 
because it’s going to take some time to do kinds of 
proper assessments and limiting factors analyses in 
each watershed, that we would go with our interim 
approach that we’ve proposed and focus on, you know, 
protecting the high-quality habitats, reconnecting the 
isolated habitats, because that’s -- again, we know the 
response time is quick, and it’s been shown to be 
critical for a number of listed salmon species, if that’s 
what we’ve lost, habitat. And then focus on some of 
these other restoration of other watershed processes, 
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like the delivery of wood, water and sediment. And 
then once we had -- so that would be the initial 
approach.  
 And then as we complete the limiting factors 
analyses, we can refine that, change that, and focus in 
on things that would be most important for the 
particular species of interest. 
Q Now, as we heard this morning in testimony from 
the Department of Transportation, this funding isn’t 
inexhaustible. There are some limitations to funding. 
We 
[Original Page 169] 
all know that from our personal lives as well as the 
current economy.  
 If money is limited, would your priorities be as you 
suggested? 
A Yeah. I think we’re in the same situation, because I 
don’t think we can -- we can’t necessarily stop to spend 
all our money doing limiting factors analyses. So we 
would follow the same approach until we get some 
other information that suggests otherwise. 
Q And so that would involve still correcting the 
barriers to fish passage, reconnecting habitats, for 
example? 
A Yeah. So I think the starting points are obviously 
protecting habitat, and that’s been borne out in the 
literature and conservation biology for years, that we 
have to protect the good stuff and stem the tide of 
habitat loss, and then focus on reconnecting isolated 
habitats. Some of that would be culverts and those 
types of barriers. Some of that might be removing 
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levies or dikes to isolated areas for habitats is 
important for different species. 
 MR. MONSON: Thank you. 
 Your Honor, may I have a moment to consult with 
counsel? I believe I might be through. Your Honor, I 
have no further questions of this witness on direct. 
Thank you. 
 THE COURT: Cross-examination, Mr. Ferester? 
 MR. FERESTER: Your Honor, first I’d like to 
address 
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FRANKLIN PIERCE, 
Dec. 26, 1854 

PRESIDENT OF THE UNITED STATES OF 
AMERICA, 

TO ALL AND SINGULAR TO WHOM THESE 
PRESENTS SHALL COME, GREETING: 

 
 
Title 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 WHEREAS a treaty was made and 
concluded on the She-nah-nam, or 
Medicine Creek, in the Territory of 
Washington, on the twenty-sixth day of 
December, one thousand eight hundred 
and· fifty-four, between the United States 
of America and the Nisqually and other 
bands of Indians, which treaty is in the 
words following, to wit:— 
 Articles of agreement and 
convention made and concluded on the 
She- nah-nam, or Medicine Creek, in the 
Territory of Washington, this twenty- 
sixth-day of December, in the year one 
thousand eight hundred and fifty- four, by 
Isaac I. Stevens, governor and superin-
tenddent of Indian affairs of the said 
Territory, on the part of the United States, 
and the under-signed chiefs, headmen, 
and delegates of the Nisqually, Puyallup, 
Steilacoom, Squawksin, S’Homamish, 
Steh-chass, T’Peeksin, Squi-aitl, and Sa-
heh-wamish tribes and bands of Indians, 
occupying the lands lying round the head 
of Puget’s Sound and the adjacent inlets, 
who, for the purpose of this treaty, are to 
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Reserva-
tion for 

be regarded as one nation, on behalf of 
said tribes and bands, and duly authorized 
by them. 
 ARTICLE I. The said tribes and 
bands of Indians hereby cede, relinquish, 
and convey to the United States, all their 
right, title, and interest in and to the lands 
and country occupied by them, bounded 
and described as follows, to wit: 
Commencing at the point on the eastern 
side of Admiralty Inlet, known as Point 
Pully, about midway between Commence-
ment and Elliott bays ; thence running in 
a southeasterly direction, following the 
divide between the waters of the Puyallup 
and Dwamish, or White rivers, to the 
summit of the Cascade Mountains ; thence 
southerly, along the summit of said range, 
to a point opposite the main source of the 
Skookum Chuck Creek ; thence to and 
down said creek, to the coal mine ; thence 
northwesterly, to the summit of the Black 
Hills ; thence northerly, to the upper forks 
of the Satsop River ; thence north- 
easterly, through the portage known as 
Wilkes’s Portage, to Point Southworth, on 
the western side of Admiralty Inlet ; 
thence around the foot of Vashon’s Island, 
easterly and southeasterly, to the place of 
beginning. 
 ARTICLE II. There is, however, 
reserved for the present use and 
occupation of the said tribes and bands, 
the following tracts of land, viz : The small 
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island called Klah-che-min, situated 
opposite the mouths of Hammersley’s and 
Totten’s inlets, and separated from 
Hartstene Island by Peale’s Passage, 
containing about two sections of land by 
estimation; a square tract containing two 
sections, or twelve hundred and eighty 
acres, on Puget’s Sound, near the mouth of 
the She-nah-nam Creek, one mile west of 
the meridian line of the United States land 
survey, and a square tract containing two 
sections, or twelve hundred and eighty 
acres, lying on the south side of 
Commencement Bay; all which tracts 
shall be set apart, and, so far as necessary, 
surveyed and marked out for their 
exclusive use ; nor shall any white man be 
permitted to reside upon the same without 
permission of the tribe and the super-
intendent or agent. And the said tribes 
and bands agree to remove to and settle 
upon the same within one year after the 
ratification of this treaty, or sooner if the 
means are furnished them. In the mean 
time, it shall be lawful for them to reside 
upon any ground not in the actual claim 
and occupation of citizens of the United 
States, and upon any ground claimed or 
occupied, if with the permission of the 
owner or claimant. If necessary for the 
public convenience, roads may be run 
through their reserves, and, on the other 
hand, the right of way with free access 
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from the same to the nearest public 
highway is secured to them. 
 ARTICLE III. The right of taking 
fish, at all usual and accustomed grounds 
and stations, is further secured to said 
Indians, in common with all citizens of the 
Territory, and of erecting temporary 
houses for the purpose of curing, together 
with the privilege of hunting, gathering 
roots and berries, and pasturing their 
horses on open and unclaimed lands: 
Provided, however, That they shall not 
take shell fish from any beds staked or 
cultivated by citizens, and that they shall 
alter all stallions not intended for breeding 
horses, and shall keep up and confine the 
latter. 
 ARTICLE IV. In consideration of 
the above cession, the United States agree 
to pay to the said tribes and bands the sum 
of thirty-two thousand five hundred 
dollars, in the following manner, that is to 
say: For first year after the ratification 
hereof, three thousand two hundred and 
fifty dollars ; for the next two years, three 
thousand dollars each year ; for the next 
three years two thousand dollars each 
year ; for the next four years fifteen 
hundred dollars each year ; for the next 
five years twelve hundred dollars each 
year, and for the next five years one 
thousand dollars each year ; all which said 
sums of money shall be applied to the use 
and benefit of the said Indians, under the 
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direction of the President of the United 
States, who may from time to time 
determine, at his discretion, upon what 
beneficial objects to expend the same. And 
the superintendent of Indian affairs, or 
other proper officer, shall each year inform 
the President of the wishes of said Indians 
in respect thereto. 
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 ARTICLE V.  To enable the said 
Indians to remove to and settle upon their 
aforesaid reservations, and to clear, fence, 
and break up a sufficient quantity of land 
for cultivation, the United States further 
agree to pay the sum of three thousand 
two hundred and fifty dollars, to be laid 
out and expended under the direction of 
the President, and in such manner as he 
shall approve. 
 ARTICLE VI. The President may 
hereafter, when in his opinion the 
interests of the Territory may require, and 
the welfare of the said Indians be 
promoted, remove them from either or all 
of said reservations to such other suitable 
place or places within said Territory as he 
may deem fit, on remunerating them for 
their improvements and the expenses of 
their removal, or may consolidate them 
with other friendly tribes or bands. And he 
may further, at his discretion, cause the 
whole or any portion of the lands hereby 
reserved, or of such other land as may be 
selected in lieu thereof, to be surveyed into 
lots, and assign the same to such individ-
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uals or families as are willing to avail 
themselves of the privilege, and will locate 
on the same as a permanent home, on the 
same terms and subject to the same 
regulations as are provided in the sixth 
article of the treaty with the Omahas, so 
far as the same may be applicable. Any 
substantial improvements heretofore 
made by any Indian, and which he shall be 
compelled to abandon in consequence of 
this treaty, shall be valued under the 
direction of the President, and payment be 
made accordingly therefor. 
 ARTICLE VII. The annuities of the 
aforesaid tribes and bands shall not be 
taken to pay the debts of individuals. 
 ARTICLE VIII. The aforesaid tribes 
and bands acknowledge their dependence 
on the government of the United States, 
and promise to be friendly with all citizens 
thereof, and pledge themselves to commit 
no depredations on the property of such 
citizens. And should any one or more of 
them violate this pledge, and the fact be 
satisfactorily proved before the agent, the 
property taken shall be returned, or in 
default thereof, or if injured or destroyed, 
compensation may be made by the 
government out of their annuities. Nor 
will they make war on any other tribe 
except in self-defence, but will submit all 
matters of difference between them and 
other Indians to the government of the 
United States, or its agent, for decision, 
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and abide thereby. And if any of the said 
Indians commit any depredations on any 
other Indians within the Territory, the 
same rule shall prevail as that prescribed 
in this article, in cases of depredations 
against citizens. And the said tribes agree 
not to shelter or conceal offenders against 
the laws of the United States, but to 
deliver them up to the authorities for trial. 
 ARTICLE IX: The above tribes and 
bands are desirous to exclude from their 
reservations the use of ardent spirits, and 
to prevent their people from drinking the 
same ; and, therefore, it is provided, that 
any Indian belonging to said tribes, who is 
guilty of bringing liquor into said 
reservations, or who drinks liquor, may 
have his or her· proportion of the annuities 
withheld from him or her for such time as 
the President may determine. 
 ARTICLE X. The United States 
further agree to establish at the general 
agency for the district of Puget’s Sound, 
within one year from the ratification 
hereof, and to support, for a period of 
twenty years, an agricultural and 
industrial school, to be free to children of 
the said tribes and bands, in common with 
those of the other tribes of said district, 
and to provide the said school with a 
suitable instructor or instructors, and also 
to provide a smithy and carpenter’s shop, 
and furnish them with the necessary tools, 
and employ a blacksmith, carpenter, and 
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farmer, for the term of twenty years, to 
instruct the Indians in their respective 
occupations. And the United States 
further agree to employ a physician to 
reside at the said central agency, who 
shall furnish medicine and advice to their 
sick, and shall vaccinate them ; the 
expenses of the said school, shops, 
employees, and medical attendance, to be 
defrayed by the United States, and not 
deducted from the annuities. 
 ARTICLE XI. The said tribes and 
bands agree to free all slaves now held by 
them, and not to purchase or acquire 
others hereafter. 
 ARTICLE XII. The said tribes and 
bands finally agree not to trade at 
Vancouver’s Island, or elsewhere out of the 
dominions of the United States; nor shall 
foreign Indians be permitted to reside in 
their reservations without consent of the 
superintendent or agent. 

Treaty, 
when to 
take 
effect. 
 
 

 ARTICLE XIII. This treaty shall be 
obligatory on the contracting parties as 
soon as the same shall be ratified by the 
President and Senate of the United States. 
 In testimony whereof, the said 
Isaac I. Stevens, governor and super- 
intendent of Indian Affairs, and the 
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undersigned chiefs, headmen, and 
delegates of the aforesaid tribes and 
bands, have hereunto set their hands and 
seals at the place and on the day and year 
hereinbefore written. 

 
 ISAAC I. STEVENS, [L. S.] 

Governor and Superintendent Territory of 
Washington. 
QUI-EE-METL, his x mark. [L. S.] 
SNO-HO-DUMSET, his x mark. [L. S.] 
LESH-HIGH, his x mark. [L. S.] 
SLIP-O-ELM,  his x mark. [L. S.] 
KWI-ATS,  his x mark. [L. S.] 
STEE-HIGH,  his x mark. [L. S.] 
DI-A-KEH,  his x mark. [L. S.] 
HI-TEN,  his x mark. [L. S.] 
SQUA-TA-HUN,  his x mark. [L. S.] 
KAHK-TSE-MIN,  his x mark. [L. S.] 
SONAN-O-YUTL,  his x mark. [L. S.] 
KL-TEHP,  his x mark. [L. S.] 
SAHL-KO-MIN,  his x mark. [L. S.] 
T’BET-STE-HEH-BIT,  his x mark. [L. S.] 
TCHA-HOOS-TAN,  his x mark. [L. S.] 
KE-CHA-HAT,  his x mark. [L. S.] 
SPEE-PEH,  his x mark. [L. S.] 
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SWE-YAH-TUM,  his x mark. [L. S.] 
CHAH-ACHSH,  his x mark. [L. S.] 
PICH-KEHD,  his x mark. [L. S.] 
S’KLAH-O-SUM,  his x mark. [L. S.] 
SAH-LE-TATL,  his x mark. [L. S.] 
SEE-LUP,  his x mark. [L. S.] 
E-LA-KAH-KA,  his x mark. [L. S.] 
SLUG-YEH,  his x mark. [L. S.] 
HI-NUK,  his x mark. [L. S.] 
MA-MO-NISH,  his x mark. [L. S.] 
CHEELS,  his x mark. [L. S.] 
KNUTCANU,  his x mark. [L. S.] 
BATS-TA-KOBE,  his x mark. [L. S.] 
WIN-NE-YA,  his x mark. [L. S.] 
KLO-OUT,  his x mark. [L. S.] 
SE-UCH-KA-NAM,  his x mark. [L. S.] 
SKE-MAH-HAN,  his x mark. [L. S.] 
WUTS-UN-A-PUM,  his x mark. [L. S.] 
QUUTS-A-TADM,  his x mark. [L. S.] 
QUUT-A-HEH-MTSN,  his x mark. [L. S.] 
YAH-LEH-CHN,  his x mark. [L. S.] 
TO-LAHL-KUT,  his x mark. [L. S.] 
YUL-LOUT,  his x mark. [L. S.] 
SEE-AHTS-OOT-SOOT, his x mark. [L. S.] 
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YE-TAHKO,  his x mark. [L. S.] 
WE-PO-IT-EE,  his x mark. [L. S.] 
KAH-SLD,  his x mark. [L. S.] 
LA’H-HOM-KAN,  his x mark. [L. S.] 
PAH-HOW-AT-ISH,  his x mark. [L. S.] 
SWE-YEHM,  his x mark. [L. S.] 
SAH-HWILL,  his x mark. [L. S.] 
SE-KWAHT,  his x mark. [L. S.] 
KAH-HUM-KLT,  his x mark. [L. S.] 
YAH-KWO-BAH,  his x mark. [L. S.] 
WUT-SAH-LE-WUN,  his x mark. [L. S.] 
SAH-BA-HAT,  his x mark. [L. S.] 
TEL-E-KISH,  his x mark. [L. S.] 
SWE-KEH-NAM,  his x mark. [L. S.] 
SIT-OO-AH,  his x mark. [L. S.] 
KO-QUEL-A-CUT,  his x mark. [L. S.] 
JACK,  his x mark. [L. S.] 
KEH-KISE-BE-LO,  his x mark. [L. S.] 
GO-YEH-HN,  his x mark. [L. S.] 
SAH-PUTSH,  his x mark. [L. S.] 
WILLIAM,  his x mark. [L. S.] 
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 Executed in the presence of us : — 
M. T. Simmons, 
Indian Agent. 
JAMES DOTY 
Secretary of the Commission. 
C. H. MASON, 
Secretary Washington Territory. 
W. A. SLAUGHTER, 
1st Lieut. 4th Infantry. 
JAMES MCALISTER, 
E. GIDDINGS, jr.,  
GEORGE SHAZER,  
HENRY D. COCK, 
S. S. FORD, jr., 
JOHN W. McALISTER,  
CLOVINGTON CUSHMAN,  
PETER ANDERSON,  
SAMUEL KLADY, 
W. H. PULLEN, 
P. O. HOUGH, 
E. R. TYERALL, 
GEORGE GIBBS, 
BENJ. F. SHAW, Interpreter, 
HAZARD STEVENS. 
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 And whereas the said treaty having 
been submitted to the Senate of the United 
States, for its constitutional action 
thereon, the Senate did, on the third day of 
March, one thousand eight hundred and 
fifty-five, advise and consent to the 
ratification of its articles by a resolution in 
the words and figures following, to wit : — 
“IN EXECUTIVE SESSION, SENATE OF THE 
UNITED STATES, 

“March 3, 1855. 
 “Resolved, (two thirds of the 
senators present concurring,) That the 
Senate advise and consent to the 
ratification of the articles of agreement 
and convention made and concluded on the 
She-nah-nam, or Medicine Creek, in the 
Territory of Washington, this twenty-sixth 
day of December, in the year one thousand 
eight hundred and fifty-four, by Isaac I. 
Stevens, governor and superintendent of 
Indian affairs of the said Territory, on  
the part of the United States, and the 
undersigned chiefs, headmen, and 
delegates of the Nisqually, Puyallup, 
Steilacoom, Squawksin, S’Hom-amish, 
Steth-chass, T’Peeksin, Squi-aitl, and Sa-
heh-wamish tribes and bands of Indians 
occupying the lands lying round the head 
of Puget’s Sound and the adjacent inlets, 
who, for the purpose of this treaty, are to 
be regarded as one nation, on behalf of said 
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tribes and bands, and duly authorized by 
them. 
 “Attest : ASBURY DICKINS, 

“Secretary.” 
 Now, therefore, be it known that I, 
FRANKLIN PIERCE, President of the 
United States of America, do, in pursuance 
of the advice and consent of the Senate, as 
expressed in their resolution of the third 
day of March, one thousand eight hundred 
and fifty-five, accept, ratify, and confirm 
the said treaty. 
 In testimony whereof, I have caused 
the seal of the United States to be hereto 
affixed, having signed the same with my 
hand.  
[L. S.] Done at the city of Washington,  

this tenth day of April, in the year of 
our Lord one thousand eight 
hundred and fifty-five, and of the 
independence of the United States 
the seventy-ninth. 

 FRANKLIN PIERCE 
 by the President : 
 W. L. MARCY, Secretary of State. 
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