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STATUTORY APPENDIX

28 U.S.C. § 2341. Definitions
As used in this chapter—

(1) “clerk” means the clerk of the court in which
the petition for the review of an order, reviewable
under this chapter, 1s filed;

(2) “petitioner” means the party or parties by
whom a petition to review an order, reviewable under
this chapter, is filed; and

(3) “agency” means—

(A) the Commission, when the order sought to be
reviewed was entered by the Federal Communica-
tions Commission, the Federal Maritime Commis-
sion, or the Atomic Energy Commission, as the case
may be;

(B) the Secretary, when the order was entered by
the Secretary of Agriculture or the Secretary of
Transportation;

(C) the Administration, when the order was en-
tered by the Maritime Administration;

(D) the Secretary, when the order is under section
812 of the Fair Housing Act; and

(E) the Board, when the order was entered by the
Surface Transportation Board.

28 U.S.C. § 2342. Jurisdiction of court of appeals

The court of appeals (other than the United States
Court of Appeals for the Federal Circuit) has exclu-
sive jurisdiction to enjoin, set aside, suspend (in
whole or in part), or to determine the validity of—
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(1) all final orders of the Federal Communications
Commission made reviewable by section 402(a) of ti-
tle 47;

(2) all final orders of the Secretary of Agriculture
made under chapters 9 and 20A of title 7, except or-
ders issued under sections 210(e), 217a, and 499g(a)
of title 7;

(3) all rules, regulations, or final orders of—

(A) the Secretary of Transportation issued pursu-
ant to section 50501, 50502, 56101-56104, or 57109 of
title 46 or pursuant to part B or C of subtitle IV, sub-
chapter III of chapter 311, chapter 313, or chapter
315 of title 49; and

(B) the Federal Maritime Commission issued pur-
suant to section 305, 41304, 41308, or 41309 or chap-
ter 421 or 441 of title 46;

(4) all final orders of the Atomic Energy Commis-
sion made reviewable by section 2239 of title 42;

(5) all rules, regulations, or final orders of the Sur-
face Transportation Board made reviewable by sec-
tion 2321 of this title;

(6) all final orders under section 812 of the Fair
Housing Act; and

(7) all final agency actions described in section
20114(c) of title 49.

Jurisdiction is invoked by filing a petition as provided
by section 2344 of this title.

28 U.S.C. § 2343. Venue

The venue of a proceeding under this chapter is in the
judicial circuit in which the petitioner resides or has
its principal office, or in the United States Court of
Appeals for the District of Columbia Circuit.
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28 U.S.C. § 2344. Review of orders; time; notice;
contents of petition; service

On the entry of a final order reviewable under this
chapter, the agency shall promptly give notice thereof
by service or publication in accordance with its rules.
Any party aggrieved by the final order may, within 60
days after its entry, file a petition to review the order
in the court of appeals wherein venue lies. The action
shall be against the United States. The petition shall
contain a concise statement of—

(1) the nature of the proceedings as to which re-
view is sought;

(2) the facts on which venue is based,;
(3) the grounds on which relief is sought; and
(4) the relief prayed.

The petitioner shall attach to the petition, as exhib-
its, copies of the order, report, or decision of the agen-
cy. The clerk shall serve a true copy of the petition on
the agency and on the Attorney General by registered
mail, with request for a return receipt.

28 U.S.C. § 2345. Prehearing conference

The court of appeals may hold a prehearing confer-
ence or direct a judge of the court to hold a prehear-
ing conference.

28 U.S.C. § 2346. Certification of record on re-
view

Unless the proceeding has been terminated on a mo-
tion to dismiss the petition, the agency shall file in
the office of the clerk the record on review as provid-
ed by section 2112 of this title.
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28 U.S.C. § 2347. Petitions to review; proceed-
ings

(a) Unless determined on a motion to dismiss, peti-
tions to review orders reviewable under this chapter
are heard in the court of appeals on the record of the
pleadings, evidence adduced, and proceedings before
the agency, when the agency has held a hearing
whether or not required to do so by law.

(b) When the agency has not held a hearing before
taking the action of which review is sought by the pe-
tition, the court of appeals shall determine whether a
hearing is required by law. After that determination,
the court shall—

(1) remand the proceedings to the agency to hold a
hearing, when a hearing is required by law;

(2) pass on the issues presented, when a hearing is
not required by law and it appears from the pleadings
and affidavits filed by the parties that no genuine is-
sue of material fact is presented; or

(3) transfer the proceedings to a district court for
the district in which the petitioner resides or has its
principal office for a hearing and determination as if
the proceedings were originally initiated in the dis-
trict court, when a hearing is not required by law and
a genuine issue of material fact is presented. The
procedure in these cases in the district court is gov-
erned by the Federal Rules of Civil Procedure.

(c) If a party to a proceeding to review applies to
the court of appeals in which the proceeding is pend-
ing for leave to adduce additional evidence and shows
to the satisfaction of the court that—

(1) the additional evidence is material; and
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(2) there were reasonable grounds for failure to
adduce the evidence before the agency;

the court may order the additional evidence and any
counterevidence the opposite party desires to offer to
be taken by the agency. The agency may modify its
findings of fact, or make new findings, by reason of
the additional evidence so taken, and may modify or
set aside its order, and shall file in the court the addi-
tional evidence, the modified findings or new find-
ings, and the modified order or the order setting aside
the original order.

28 U.S.C. § 2348. Representation in proceeding;
intervention

The Attorney General is responsible for and has con-
trol of the interests of the Government in all court
proceedings under this chapter. The agency, and any
party in interest in the proceeding before the agency
whose interests will be affected if an order of the
agency is or is not enjoined, set aside, or suspended,
may appear as parties thereto of their own motion
and as of right, and be represented by counsel in any
proceeding to review the order. Communities, associ-
ations, corporations, firms, and individuals, whose
interests are affected by the order of the agency, may
intervene in any proceeding to review the order. The
Attorney General may not dispose of or discontinue
the proceeding to review over the objection of any
party or intervenor, but any intervenor may prose-
cute, defend, or continue the proceeding unaffected by
the action or inaction of the Attorney General.

28 U.S.C. § 2349. Jurisdiction of the proceeding

(a) The court of appeals has jurisdiction of the pro-
ceeding on the filing and service of a petition to re-
view. The court of appeals in which the record on re-
view is filed, on the filing, has jurisdiction to vacate
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stay orders or interlocutory injunctions previously
granted by any court, and has exclusive jurisdiction
to make and enter, on the petition, evidence, and pro-
ceedings set forth in the record on review, a judgment
determining the validity of, and enjoining, setting
aside, or suspending, in whole or in part, the order of
the agency.

(b) The filing of the petition to review does not of
itself stay or suspend the operation of the order of the
agency, but the court of appeals in its discretion may
restrain or suspend, in whole or in part, the operation
of the order pending the final hearing and determina-
tion of the petition. When the petitioner makes appli-
cation for an interlocutory injunction restraining or
suspending the enforcement, operation, or execution
of, or setting aside, in whole or in part, any order re-
viewable under this chapter, at least 5 days’ notice of
the hearing thereon shall be given to the agency and
to the Attorney General. In a case in which irrepara-
ble damage would otherwise result to the petitioner,
the court of appeals may, on hearing, after reasonable
notice to the agency and to the Attorney General, or-
der a temporary stay or suspension, in whole or in
part, of the operation of the order of the agency for
not more than 60 days from the date of the order
pending the hearing on the application for the inter-
locutory injunction, in which case the order of the
court of appeals shall contain a specific finding, based
on evidence submitted to the court of appeals, and
1dentified by reference thereto, that irreparable dam-
age would result to the petitioner and specifying the
nature of the damage. The court of appeals, at the
time of hearing the application for an interlocutory
injunction, on a like finding, may continue the tempo-
rary stay or suspension, in whole or in part, until de-
cision on the application.
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28 U.S.C. § 2350. Review in Supreme Court on
certiorari or certification

(a) An order granting or denying an interlocutory
injunction under section 2349(b) of this title and a fi-
nal judgment of the court of appeals in a proceeding
to review under this chapter are subject to review by
the Supreme Court on a writ of certiorari as provided
by section 1254(1) of this title. Application for the
writ shall be made within 45 days after entry of the
order and within 90 days after entry of the judgment,
as the case may be. The United States, the agency, or
an aggrieved party may file a petition for a writ of
certiorari.

(b) The provisions of section 1254(2) of this title,
regarding certification, and of section 2101(f) of this
title, regarding stays, also apply to proceedings under
this chapter.

28 U.S.C. § 2351. Enforcement of orders by dis-
trict courts

The several district courts have jurisdiction specifi-
cally to enforce, and to enjoin and restrain any person
from violating any order issued under section 193 of
title 7.

47 U.S.C. § 402. Judicial review of Commission’s
orders and decisions

(a) Procedure

Any proceeding to enjoin, set aside, annul, or sus-
pend any order of the Commission under this chapter
(except those appealable under subsection (b) of this
section) shall be brought as provided by and in the
manner prescribed in chapter 158 of Title 28.

* * *
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5 U.S.C. § 703. Form and venue of proceeding

The form of proceeding for judicial review is the spe-
cial statutory review proceeding relevant to the sub-
ject matter in a court specified by statute or, in the
absence or inadequacy thereof, any applicable form of
legal action, including actions for declaratory judg-
ments or writs of prohibitory or mandatory injunction
or habeas corpus, in a court of competent jurisdiction.
If no special statutory review proceeding is applica-
ble, the action for judicial review may be brought
against the United States, the agency by its official
title, or the appropriate officer. Except to the extent
that prior, adequate, and exclusive opportunity for
judicial review is provided by law, agency action is
subject to judicial review in civil or criminal proceed-
ings for judicial enforcement.

47 U.S.C. § 227. Restrictions on use of telephone
equipment

(a) Definitions

As used in this section—

* * *

(5) The term “unsolicited advertisement” means
any material advertising the commercial availability
or quality of any property, goods, or services which 1s
transmitted to any person without that person’s prior
express invitation or permission, in writing or other-
wise.
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REGULATORY APPENDIX

Federal Communications Commission (F.C.C.)

Report and Order and Third Order
on Reconsideration

IN THE MATTER OF RULES AND REGULATIONS
IMPLEMENTING THE TELEPHONE CONSUMER
PROTECTION ACT OF 1991

CG Docket No. 02-278
FCC 15-24

JUNK FAX PREVENTION ACT OF 2005

CG Docket No. 05-338
FCC 06-42

Adopted: April 5, 2006
Released: April 6, 2006

By the Commission:

* * *

4. Offers for Free Goods and Services and In-
formational Messages

52. We conclude that facsimile messages that pro-
mote goods or services even at no cost, such as free
magazine subscriptions, catalogs, or free consulta-
tions or seminars, are unsolicited advertisements un-
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der the TCPA’s definition.!®® In many instances,
“free” seminars serve as a pretext to advertise com-
mercial products and services. Similarly, “free” publi-
cations are often part of an overall marketing cam-
paign to sell property, goods, or services. For in-
stance, while the publication itself may be offered at
no cost to the fascimile recipient, the products pro-
moted within the publication are often commercially
available. Based on this, it is reasonable to presume
that such messages describe the “quality of any prop-
erty, goods, or services.”!86 Therefore, facsimile com-
munications regarding such free goods and services,
if not purely “transactional,” would require the send-

er to obtain the recipient’s permission beforehand, in
the absence of an EBR.

53. By contrast, facsimile communications that con-
tain only information, such as industry news articles,
legislative updates, or employee benefit information,
would not be prohibited by the TCPA rules. An inci-
dental advertisement contained in a newsletter does
not convert the entire communication into an adver-
tisement.18” Thus, a trade organization’s newsletter

185 * * *

186 * * *

187 See Air Conditioning Contractors Petition for Reconsidera-
tion at 2-3, filed August 12, 2003. In determining whether an
advertisement is incidental to an informational communication,
the Commission will consider, among other factors, whether the
advertisement is to a bona fide “informational communication.”
In determining whether the advertisement is to a bona fide “in-
formational communication,” the Commission will consider
whether the communication is issued on a regular schedule;
whether the text of the communication changes from issue to
issue; and whether the communication is directed to specific
regular recipients, i.e., to paid subscribers or to recipients who
have initiated membership in the organization that sends the
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sent via facsimile would not constitute an unsolicited
advertisement, so long as the newsletter’s primary
purpose 1s informational, rather than to promote
commercial products. We emphasize that a newslet-
ter format used to advertise products or services will
not protect a sender from liability for delivery of an
unsolicited advertisement under the TCPA and the
Commission’s rules. We will review such newsletters
on a case-by-case basis should they be brought to our
attention.

54. Finally, we conclude that any surveys that serve
as a pretext to an advertisement are subject to the
TCPA’s facsimile advertising rules.188 The TCPA’s
definition of “unsolicited advertisement” applies to
any communication that advertises the commercial
availability or quality of property, goods or services,
even if the message purports to be conducting a sur-
vey.189

communication. We may also consider the amount of space de-
voted to advertising versus the amount of space used for infor-
mation or “transactional” messages and whether the advertising
is on behalf of the sender of the communication, such as an an-
nouncement in a membership organization’s monthly newsletter
about an upcoming conference, or whether the advertising space
is sold to and transmitted on behalf of entities other than the
sender.

188 * * *

189 * * *



