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DECLARATION OF KEVIN MCCARTHY IN
SUPPORT OF DEBTOR’S FIRST DAY PLEADINGS,
BANKR. DKT. 16, FILED SEPTEMBER 1, 2015

UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF NEW HAMPSHIRE

Bk. No. 15-11400 (BAH)
Chapter 11

IN RE TEMPNOLOGY, LLC,
Debtor,

DECLARATION OF KEVIN MCCARTHY IN
SUPPORT OF DEBTORS FIRST DAY PLEADINGS

Kevin McCarthy declares and says:

1. I am the Chief Executive Officer (“CEQ”) of
Tempnology LLC (the “Debtor”). I have held this posi-
tion since January 2014. In that capacity, I am familiar
with the Debtor’s day-to-day operations, businesses,
and financial affairs.

2. As CEO, I am responsible for, among other du-
ties and responsibilities, overseeing all financial aspects
of the Debtors’ business, including, financial reporting
and internal controls, financial planning, taxation and
risk management.

3. I have been employed by the Debtor since
2012, and I have more than 30 years of experience in
brand development, sales and marketing. Prior to being
employed by the Debtor, I served in senior level execu-
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tive positions at KOAR, Power Balance, Perry Ellis,
LA Gear, Starter, and other global consumer brands.

4. 1 submit this declaration pursuant to 28 U.S.C.
§ 1746 in support of the Debtor’s first-day motions and
applications filed contemporaneously herewith (the
“First Day Motions”). I have reviewed the First Day
Motions or have otherwise had their contents explained
to me, and I believe that the relief sought in the First
Day Motions is necessary to enable the Debtor to oper-
ate in chapter 11 with minimum disruption to its opera-
tions and minimum loss of value.

5. Except at otherwise indicated, all the facts set
forth in this Declaration are based upon my personal
knowledge, upon information supplied to me by other
members of the Debtor’s management or professionals,
upon information learned from my review of the rele-
vant documents, or opinion based upon my experience
and knowledge of the Debtor’s operations and financial
condition and my experience in the textile and apparel
industry generally. If called as a witness, I could and
would testify to the facts set forth in this Declaration.
Unless otherwise indicated all financial information
contained herein is on a consolidated and unaudited ba-
sis.

6. Part I of this declaration describes the Debtors’
businesses, Part 11 describes the circumstances giving
rise to the commencement of these chapter 11 cases,
Part III describes the Debtors’ prepetition restructur-
ing initiatives and Part IV sets forth the relevant facts
in support of the First Day Motions.
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I

The Debtors’ Businesses

A. Operations

7. Based in Portsmouth, New Hampshire, the
Debtor is a material innovation company, with the
front- facing brands of Coolcore and Dr. Cool.

8. Coolcore, the global leader in chemical-free
cooling fabrics, has partnerships to develop fabries for
consumer brands throughout the world. The patented,
chemical-free Coolcore materials deliver three distinct
functions - wicking, moisture circulation and regulated
evaporation - going far beyond traditional moisture--
management textiles by reducing surface fabric tem-
perature up to 30 percent lower than skin temperature
when moisture is present. Coolcore fabric formulations
have earned the prestigious “Innovate Technology”
recognition from the Hohenstein Institute, a first for a
U.S. company, and the only company globally to be
awarded this recognition for “Cooling Power”.

9. Coolcore fabrics are currently distributed by
less than a dozen U.S. apparel and headwear compa-
nies, most of which will launch “powered by Coolcore”
collections in Spring 2016. Coolcore is also currently
distributed as an accessory and towel brand in select
international markets such as Canada, Mexico, Israel,
Australia, New Zealand, Taiwan, Hong Kong and Sin-
gapore.

10. Dr. Cool is a consumer goods brand based on
the foundation of chemical--free cooling products. The
brand initially launched in November of 2013 with the
first and only flexible fabric wrap that combines ice and
compression and has expanded into chemical--free cool-
ing accessories and apparel. That original ice wrap in-
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vention was a 2014 finalist in the ITMA Future Materi-
al Awards. All Dr. Cool products either provide relief,
help someone recover, and/or refresh the wearer. The
Dr. Cool wrap is in multiple markets including the U.S.,
Canada, Mexico, Israel, Japan, Australia, New Zealand,
and India.

11. The Debtor’s technology is free of chemicals,
polymers, gels, crystals or phase changing materials.
The fibers used to create our technology are all biologi-
cally safe. The Debtor is dedicated to the development
of “Earth Friendly” performance fabrics.

12. The Debtor has an experienced operation team
with personnel based in the U.S., Europe and Asia.
The corporate headquarters is located in Portsmouth,
New Hampshire which is responsible for innovation,
design, product development & costing, sourcing, cus-
tomer service and logistics. The Debtor’s operations in
Germany relate to textile engineering, testing over-
sight & coordination, innovation and costing. Finally,
the Debtor’s operations in Shanghai, China are respon-
sible for finance. quality management, textile engineer-
ing, customer service, transpoliation and logistics.

13. In 2014. the Debtor had revenues of $8.3 mil-
lion and has projected revenues of $3.1 million for 2015.
The Debtor has an extensive intellectual property port-
folio including two patents, four additional pending pa-
tents, research studies as well as registered and pend-
ing trademarks in over fifty countries globally.

B. Corporate Structure

14. The Debtor has only one subsidiary, Granite
Textile Company, Ltd. (“Granite”) located in Shanghai,
China which is not a debtor in this case. Granite is a
wholly foreign-owned enterprise established under
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Chinese law which allows the importation of compo-
nents duty-free into China, to then be added to Chi-
nese-made components and the finished product then
re- exported.

C. Capital Structure

15. As of September 1, 2015, the Debtor had ap-
proximately $6.3 million of liabilities (excluding asset
retirement and capital lease obligations). Of this, ap-
proximately $5.5 million was comprised of secured
debt. The balance is comprised of obligations to trade
creditors and contract counterparties.

(i) Secured Debt

16. In 2013, the Debtor entered into a Loan and
Security Agreement (the “Existing Security Agree-
ment”) with People’s United Bank and, in accordance
therewith, executed and delivered a Revolving Line of
Credit Note (the “Existing Note”); both the Security
Agreement and the Note being dated June 4, 2013 and
evidencing a loan in the original principal amount of
$350,000 from People’s United Bank to Borrower (the
“Existing Revolving Loan”).

17. In connection with the Existing Revolving
Loan, People’s United Bank held the Existing Security
Agreement, the Existing Note, and a UCC Financing
Statement filed with the New Hampshire Secretary of
State, File# 130610685869 (“UCC”), and all of the other
documents executed in connection therewith (the “Ex-

isting L.oan Documents”).

18. To secure its obligations to People’s United
Bank under the Existing Security Agreement, the
Debtor granted People’s United Bank a security inter-
est in and to certain collateral of the Debtor as de-
seribed in the Existing Security Agreement and UCC,
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as security for the payment, performance and satisfac-
tion of all of the Debtor’s financial liabilities and other
obligations to People’s United Bank on account of, or
arising from, out of or incidental to the Existing Re-
volving Loan.

19. On July 31, 2014, pursuant to a Purchase and
Sale Agreement and Assignment and separate As-
signment, by and between People’s United Bank and
the Schleicher & Stebbins Hotels L.L.C. (“S&S”). S&S
purchased and was assigned the Existing Loan, includ-
ing the Existing Secured Claims, the Existing Loan
Documents, rights in the Collateral and all of the other
Purchased Loan Assets (as defined in the Purchase and
Sale Agreement and Assignment) and all privileges,
remedies, rights, title and interest therein or thereto.
A UCC amendment on Form UCC-3 assigning all of
People’s United Bank’s rights and interest in the UCC
to S&S as the secured party of record with respect to
People United Bank’s secured interest in the Collateral
has been recorded with the New Hampshire Secretary
of State, File #140804997892.

20. Thereafter the Debtor and S&S entered into a
Second, and Third to Existing Revolving Line of Credit
Note dated July 31, 2014, and March 25, 2015 respec-
tively. By the Second Allonge, the term of the Existing
Note was extended to July 1, 2015 and the Existing
Revolving Loan Amount was increased to
$2,500,000.00. By the Third Allonge, the term of the
Existing Note was further extended to December 31,
2015 and the Existing Revolving Loan Amount was in-
creased to $4,000,000.00.

21. On July 16. 2015, S&S asserted a payment de-
fault under the Existing Loan Documents and termi-
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nated its obligation to provide further financing under
the Existing Loan Documents.

22. On July 17, 2015, the Debtor and S&S entered
into a Forbearance Agreement (as subsequently modi-
fied or amended, the “Forbearance Agreement”), which
provided that S&S would forbear in pursuing its reme-
dies until August 28, 2015 and increasing the availabil-
ity under the Existing Revolving Agreement to
$5,200,000.000. In accordance with the Forbearance
Agreement the Fourth Allonge, the term of the Exist-
ing Revolving Loan Amount was increased to
$5,200,000.00.

23. On August 17, 2015, the Debtor and S&S en-
tered into the Amended and Restated Forbearance
Agreement which increased the availability under the
Existing Revolving Agreement to $5,500.000.00 .

24. As of the Petition Date, S&S hold a secured
claim under the Loan Documents of $5,500,000.00 plus
interest and fees against the Debtor.

(ii) Unsecured Debt

25. The Debtor and S&S are also parties to a cer-
tain Commercial Term Note dated August 15, 2013
from the Debtor to S&S in the original amount of up to
$6,000,000.00, as it has been amended by the First Al-
longe to Commercial Term Note dated March 25, 2015
(the “Existing Term Note”). Pursuant to the Agree-
ment Regarding Acquisition of Membership Units in
Tempnology LLC dated March 25, 2015, a portion of
this loan ($3,500,000.00) was converted from debt to eq-
uity interests in the Debtor. $42,073.00 of principal re-
mains outstanding under the Existing Term Note.

26. As of the Petition Date, the Debtors also owe
approximately$[---] in unsecured obligations to various
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trade creditors as will be described in more detail in the
Debtors’ Schedules and Statements of Financial Affairs
to be filed in these cases.

(iii) Ownership Structure

27. The Members and their respective percentage
ownership interests in the Debtor are as follows:

Members %
Frigid Fabrics LL.C 36.93%
S&S Hotels LLC 30.01%
Blue Wave LLC 2.46%
CCT Corp 12.28%
Mighty Moose LLC 18.32%

Total 100%

28. S&S Hotels LLC owns 68.3% of Frigid Fabrics
which is equivalent to 25.2% indirect ownership of the
Debtor.

II.

Events Leading to Chapter 11 Cases

29. It has become clear that the Debtor’s business-
es have become unsustainable without the benefits de-
rived from reorganization under the Bankruptcy Code.
After posting a profit of approximately $700,000 in
2012, the Debtor experienced net operating losses of
approximately $3.4 million in 2013 and $1.9 million in
2014. At its current pace, the Debtor expects to oper-
ate at a loss of approximately $3.5 to $4.0 million in
2015. Much of this decline is a result of a certain Co-
Marketing and Distribution Agreement (the “Distribu-
tion Agreement”) between the Debtor and Mission
Product Holdings, Inc. (“Mission”)
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30. As part of the contract, Mission gained exclu-
sivity to sell Tempnology’s towels, wraps, hoodies, ban-
danas, multichill, and do-rags. Mission also gained per-
petual access without expiration to the original patent
and all improvements that were completed prior to the
expiration of the contract.

31. On June 30, 2014, Mission exercised its right to
terminate the Distribution Agreement without cause as
they were seeking to direct source their cooling prod-
ucts to improve margins and they wished to start pro-
moting their own brand exclusively. As part of the con-
tract’s termination clause, the Debtor is prohibited
from selling any of the Mission exclusive products in
the U.S. until June 2016. Due to the retail cycle, this
prevents the Debtor from reaching the full market until
the 2017 season.

32. Thereafter, on July 22, 2014, the Debtor issued
a notice for breach of contract based on the fact that
Mission recruited and subsequently hired the Debtor’s
then CEO for a position within Mission. This violated
the Distribution Agreement’s restriction on recruiting
and/or hiring persons employed by the other party dur-
ing the contract period. Mission’s breach called for
termination of the contract and a void of any bounda-
ries of the contract. Mission disputed whether proper
cause existed.

33. As a result of the dispute arising under the
Distribution Agreement the parties, in January
through June 2015, participated in discovery and an ar-
bitration hearing was held after mediation failed.

34. On June 10, 2015, the arbitrator issued his Par-
tial Final Award ruling in favor of Mission and deter-
mining that the Debtor did not have cause to terminate
the Distribution Agreement and that the two-year
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wind down period was in effect. No damages have been
awarded to either party at this time. The judgment in-
cluded a motion to uphold the termination clause in the
contract which maintains Mission’s product exclusivity
for two-years. Effectively, absent a rejection of the
Distribution Agreement, the Debtor is prohibited from
selling all of the contract exclusive products in the U.S.,
and a number of non-exclusive products to certain
channels until June 2016.

35. As a result of the Distribution Agreement be-
ing in effect, the Debtor has asserted certain claims
against Mission based on its failure to abide by the
terms of the Distribution Agreement during the wind
down period. The Debtor believes that its claims
against Mission may be as high as $2.0 million.

36. In addition, the sports textile and garment in-
dustry is a competitive industry in a crowded field.
Many of the Debtor’s direct competitors consist of large
multinational companies, such as Nike, Under Armor,
and Adidas, who have vastly more financial resources
available for advertising, distribution, and sponsorship.
As a result, the Debtor has experienced significant
losses despite having superior technology to its compet-
itors.

37. Finally, as the Debtor’s secured debt has in-
creased from $350,000 to over $5 million in only two
years, S&S is unwilling to continue to fund an entity
sinking deeper and deeper into debt.

II1.

Pre-Bankruptcy Marketing Process

38. Contemporaneously herewith, the Debtor filed
its Motion for Entry of an Order (I) Approving Proce-
dures in Connection with Sale of Substantially All of
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Debtor’s Assets, (B) Approving Stalking Horse Protec-
tions, (C) Scheduling Related Auction and Hearing to
Consider Approval of Sale, (D) Approving Procedures
Related to Assumption and Assignment of Certain Ex-
ecutory Contracts and Unexpired Leases, and (K) Ap-
proving Form and Manner of Notice Thereof, and
(IT)(A) Authorizing Sale of Substantially All of Debt-
or’'s Assets Pursuant to Successfully Bidder’s Asset
Purchase Agreement, Free and Clear of Liens, Claims,
Encumbrances and Other Interests, and (B) Approving
Assumption and Assignment of Certain Executory
Contracts and Unexpired Leases Related Thereto (the
“Sale Motion”). The Sale Motion contemplates a sale of
substantially all of the Debtor’s assets to S&S, through
a credit bid plus the assumption of certain liabilities,
subject to higher and better bids. The Sale Motion is a
result of extensive pre-petition sales and marketing ef-
forts.

39. Specifically, as a result of financial pressure, in
July 2015, the Debtor retained Phoenix Partners L.P.
(“Phoenix”) as an investment banker in order to market
the assets of the Debtor on a going concern basis.

40. Upon its engagement, Phoenix provided the
Debtor with an information request for information in-
cluding, but not limited to, the Debtor’s financial histo-
ry and projections, legal structure, organizational
structure, products, market landscape, strategy, sup-
pliers, customers, ownership, and intellectual property.

41. Thereafter, Phoenix met with the Debtor’s
Chief Financial Officer and Chief Executive Officers
during July 20, 2015 through July 23, 2015 in order to
evaluate the Debtor’s business structure, viability, and
other information in order to formulate a cohesive mar-
keting and sales plan for the Debtor’s business.
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42. Prior to the Petition Date, Phoenix distributed
the teaser to senior decision makers at the targeted po-
tential strategic and financial buyers. Phoenix received
three responses indicating the parties were not inter-
ested and the balance of the contacted parties chose not
to respond.

43. Phoenix received on signed NDA from an in-
terested party, but after internal discussion and curso-
ry evaluation of the Debtor’s business, the third party
decided not to pursue the transaction any further.

44. Thereafter, the Debtor and its advisor met
with the S&S (the proposed stalking horse bidder) on
August 12, 2015, to negotiate the terms regarding a
stalking horse bid and debtor-in-possession lending fa-
cility.

IV.
First Day Motions

A. Debtors’ Expedited Motion for an Order Grant-
ing Expedited Hearing on Certain First Day Mo-
tions and Approving Shortened and Limited No-
tice Thereof (the “Expedited Hearing Motion”).

45. The Debtor seeks entry of an order on an ex-
pedited basis for a hearing on its various first day mo-
tions and applications on limited notice.

46. The Debtor is in immediate need of the relief it
is seeking by its first day pleadings, I believe that the
relief requested in the Expedited Hearing Motion is
critical to this case, provides adequate notice of these
cases to the Debtor’s creditors and all other parties in
interest, and is critical to achieving a successful and
smooth transition to chapter 11. Accordingly, on behalf
of the Debtor I respectfully submit that the Expedited
Hearing Motion should be granted.
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B. Debtors’ Motion for Entry of Interim and Final
Orders (1) Authorizing Debtors to Utilize Cash
Collateral Pursuant to 11 U.S.C. §363; (II) Grant-
ing Adequate Protection to Pre-Petition Secured
Creditors Pursuant to 11 U.S.C. §§ 361, 362, and
364; and (Ill) Scheduling a Final Hearing Pursu-
ant to Bankruptcy Rules 4001(b) and 4001(c)
(the “DIP Motion”’)[ADD APPROVAL OF DIP
UNDER 364(D)]

47. The Debtor has virtually no free or available cash
to fund its ongoing operations. Moreover, the Debtor
docs not have sufficient capital to fund the Debtor’s op-
eration during the sale process. The Debtor urgently
needs the use of the cash collateral and to obtain debt-
or-in- possession financing to purchase inventory, pay
its employees, and continue its operations. Without the
immediate availability of cash collateral and post-
petition financing, the Debtor’s operations would be se-
verely disrupted and it would be forced to cease or
sharply curtail it operations and eliminate their ability
to generate revenue. The Debtor believes that the
proposed post-petition financing will address the Debt-
or’s immediate working capital and liquidity needs. In
addition to providing much needed liquidity, the ability
to access post-petition financing to fund operations will
provide a sense of confidence in the Debtor’s suppliers
and employees. Without immediate access to post-
petition financing, the Debtor faces a crisis that would
threaten the viability of the bankruptcy case, and
would likely result in the closure of the operations.

48. 1 believe that the relief requested in the DIP
Motion is in the best interests of the Debtor’s estate, its
creditors and all other parties in interest and consti-
tutes a critical element in achieving a successful and
smooth transition to Chapter 11. Accordingly, on be-
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half of the Debtor, I respectfully submit that the DIP
Motion should be granted.

C. Motion for Interim and Final Orders: (I) Author-
izing, But Not Requiring, Debtors to (A) Pay
Prepetition Wages, Salaries, and Other Compen-
sation and (B) Maintain Benefits Programs; and
(1) Authorizing and Directing Banks to Honor
All Related Checks and Electronic Payment Re-
quests (the “Wages and Benefits Motion”)

49. In the Wages and Benefits Motion, the Debtor
seeks entry of an order (a) authorizing, but not requir-
ing, them to pay or cause to be paid, in their sole discre-
tion, all or a portion of the amounts owing (and associ-
ated costs) under or related to Wages and Benefits, au-
thorizing, but not requiring, them to continue, in their
sole discretion, their plans, practices, programs and pol-
icies for their current Employees as those Employee
Programs were in effect as of the Petition Date and as
may be modified, terminated, amended or supplement-
ed from time to time, in its sole discretion, and to make
payments pursuant to the Employee Programs in the
ordinary course of business, as well as to pay related
administrative obligations.

50. If the requested relief is not granted, the Debt-
or’s relationships with its employees would be adverse-
ly impacted and there could well be irreparable harm to
the employees’ morale, dedication, confidence and co-
operation. The Debtor’s business hinges on its rela-
tionships with their customers, and the ability to pro-
vide superior services is vital. The employees’ support
for the Debtor’s efforts is critical to the success of this
case. At this early stage, the Debtor simply cannot risk
the substantial damage to its businesses that would in-
evitably attend any decline in their Employees’ morale
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attributable to the Debtor’s failure to pay wages, sala-
ries, benefits and other similar items.

51. I believe that the relief requested in the Wages
and Benefits Motion is in the best interests of the
Debtor’s estate, its creditors and all other parties in in-
terest and constitutes a critical element in achieving a
successful and smooth transition to Chapter 11. Ac-
cordingly, on behalf of the Debtor, I respectfully submit
that the Wages and Benefits Motion should be granted.

D. Debtors’ Motion fir Entry of an Order Authoriz-
ing (i) Debtors to Continue to Use Existing Cash
Management System and Maintain Existing Bank
Accounts and Business Forms and (ii) Financial
Institutions to Honor and Process Related
Checks and Transfers (the “Cash Management
Motion”’)

52. In the Cash Management Motion, the Debtor
seeks entry of an order (a) authorizing, but not direct-
ing it, to continue to operate their prepetition cash
management system with respect to intercompany cash
management and obligations, maintain the Debtor’s ex-
isting bank accounts, and maintain the Debtor’s exist-
ing business forms. Without the requested relief, the
Debtor would have great difficulty maintaining its op-
erations, which could cause grievous harm to the Debt-
or and its estates.

53. I believe that the relief requested in the Cash
Management Motion is in the best interests of the
Debtor’s estate, its creditors, and all other parties in
interest and constitutes a critical element in achieving a
successful and smooth transition to chapter 11. Accord-
ingly, on behalf of the Debtor, I respectfully submit
that the Cash Management Motion should be granted.
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E. Motion Of Debtor Pursuant To Bankruptcy Code
Sections 105(A) And 366 (A) Approving Debtor’s
Proposed Adequate Assurance Of Payment To
Utility Companies, And (BJ Prohibiting Utility
Companies From Altering, Refusing Or Discon-
tinuing Service (the “Utilities Motion’’)

54. In the Utilities Motion, the Debtor seeks entry
of an order determining that the Debtor’s proposed of-
fer of deposits provides the Utility Providers listed in
the Motion with adequate assurance of payment within
the meaning of Section 366 of the Bankruptey Code and
prohibiting the Utility Providers from altering, refus-
ing or discontinuing any utility services on account of
prepetition amounts outstanding or on account of any
perceived inadequacy of the Debtor’s proposed ade-
quate assurance.

55. The Debtor currently utilizes utility services in
their operations provided by certain Utility Providers
as described in greater detail in the Utilities Motion.
Because the Utility Providers provide essential ser-
vices, any interruption in such services would prove
devastating to the Debtor’s ability to continue its oper-
ations. The temporary or permanent discontinuation of
utility services at the Debtor’s offices, warehouses, and
related operations would severely restrict the Debtors’
ability to continue operating and could cause irrepara-
ble harm. Uninterrupted utility services are essential
to the Debtor’s ongoing operations.

56. I believe that the relief requested in the Utili-
ties Motion is in the best interests of the Debtor’s es-
tate, its creditors and all other parties in interest and
constitutes a critical element in achieving a successful
and smooth transition to Chapter 11. Accordingly, on
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behalf of the Debtor, I respectfully submit that the
Utilities Motion should be granted.

F. Debtor’s Motion to Honor Returns and Exchange
Policies (the “Customer Motion”’)

57. In the Customer Motion, the Debtor seeks en-
try of an order authorizing, but not directing, the Debt-
or to continue to honor its return and exchange policies.
Such policies are essential to allow the Debtor to main-
tain its important customer base. Alienation of the
Debtor’s customers will result in irreparable harm to
the Debtor’s operations. Moreover, as many of the
costs associated with returns and exchanges falls on the
Debtor’s suppliers - the relief requested has little to no
actual impact on the Debtor’s available cash flow.

58. I believe that the relief requested in the Cus-
tomer Motion is in the best interests of the Debtor’s
estate, its creditors and all other parties in interest and
constitutes a critical element in achieving a successful
and smooth transition to Chapter 11. Accordingly, on
behalf of the Debtor, I respectfully submit that the
Customer Motion should be granted.

G. Debtor’s Motion For an Order Under Bankruptcy
Code Sections 105(a), 363(b), 506, 1107(a) and
1108 Authorizing Payment of Certain Prepetition
Shipping, Warehousing, and Delivery Charges
(the “Shipping and Warehousing Motion”)

59. In the Shipping and Warehousing Motion, the
Debtor seeks an order authorizing, but not requiring, it
to pay prepetition Shipping and Warehousing Charges
to third party shippers, haulers, warehousemen, com-
mon carriers, armored couriers, and other transporters
(that the Debtor determines, in the exercise of its busi-
ness judgment, are necessary or appropriate to obtain



331

the release of goods in the possession of such parties
and to satisfy the liens, if any, in respect of amounts
owed to such parties. The Debtor estimates that the
prepetition Shipping and Warehousing Charges to be
paid under this Motion are collectively no more than
$50,000.

60. The Debtor relies extensively on their Ship-
pers and Warehousemen to distribute and transport
goods, merchandise, and products from the production
lines in China to its customers in the U.S. and abroad.
The Debtor also relies on Shippers and Warehousemen
to deliver goods to customers and to return goods to
the Debtor’s vendors. The services provided by these
Shippers and Warehousemen are critical to the day-to-
day operations of the Debtor’s business.

61. I believe that the relief requested in the Ship-
ping and Warehousing Motion is in the best interests of
the Debtor’s estate, its creditors and all other parties in
interest and constitutes a critical clement in achieving a
successful and smooth transition to Chapter 11. Ac-
cordingly, on behalf of the Debtor, I respectfully submit
that the Shipping and Warehousing Motion should be
granted.

I, the undersigned Chief Executive Officer for the
Debtor, declare under penalty of perjury that the fore-
going is true and correct.

Dated: September 1, 2015 [s/ Kevin McCarthy
Kevin McCarthy
Chief Executive Officer
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EXCERPTS OF OCTOBER 2, 2015 BANKRUPTCY
COURT HEARING TRANSCRIPT

UNITED STATES BANKRUPTCY COURT
DISTRICT OF NEW HAMPSHIRE

Case #15-11400-JMD

Manchester, New Hampshire
October 2, 2015
9:13:36 A.M.

IN THE MATTER OF TEMPNOLOGY, LLC,
Debtors,

TRANSCRIPT OF HEARING RE: MOTION OF THE
DEBTOR FOR ENTRY OF INTERIM AND FINAL
ORDERS: (I) AUTHORIZING THE DEBTOR TO

OBTAIN POST-PETITION FINANCING; (II)

AUTHORIZING THE USE OF CASH COLLATERAL;

(IIT) GRANTING ADEQUATE PROTECTION; AND

(IV) SCHEDULING A FINAL HEARING, DEBTOR’S

MOTION FOR ENTRY OF AN ORDER (I)(A)
APPROVING PROCEDURES IN CONNECTION WITH
SALE OF SUBSTANTIALLY ALL OF DEBTOR’S
ASSETS, (B) APPROVING STALKING HORSE
PROTECTIONS, (C) SCHEDULING RELATED
AUCTION AND HEARING TO CONSIDER
APPROVAL OF SALE, (D) APPROVING
PROCEDURES RELATED TO ASSUMPTION AND
ASSIGNMENT OF CERTAIN EXECUTORY

CONTRACTS AND UNEXPIRED LEASES, AND (E)
APPROVING FORM AND MANNER OF NOTICE
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THEREOF, AND (IT)(A) AUTHORIZING SALE OF
SUBSTANTIALLY ALL OF DEBTOR’S ASSETS
PURSUANT TO SUCCESSFUL BIDDER’S ASSET
PURCHASE AGREEMENT, FREE AND CLEAR OF
LIENS, CLAIMS, ENCUMBRANCES AND OTHER
INTERESTS, AND (B) APPROVING ASSUMPTION
AND ASSIGNMENT OF CERTAIN EXECUTORY
CONTRACTS AND UNEXPIRED LEASES RELATED
THERETO, AND DEBTOR’S OMNIBUS MOTION TO
REJECT CERTAIN EXECUTORY CONTRACTS
NUNC PRO TUNC TO THE PETITION DATE
BEFORE THE HONORABLE J. MICHAEL DEASY,
J.U.S.B.C.

Electronic Sound Recording Operator: Gayle Llewel-
lyn

Proceedings Recorded by Electronic Sound Recording
Transcript Produced by Certified Transcription Service

[2]
APPEARANCES:

For the Debtor: CHRISTOPHER M.
DESIDERIO, ESQ.
DANIEL SKLAR, ESQ.
Nixon Peabody, LL.C
437 Madison Avenue
New York, New York 10022

For Schleicher & Stebbins Hotels, LL.C:
CHRISTOPHER M.
CANDON, ESQ.
Sheehan, Phinney, Bass &
Green, P.A.
100 Elm Street
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Manchester, New Hamp-
shire 03101

For Mission Products Holdings, Inc.: ROBERTJ.

For the U.S. Trustee:

KEACH, ESQ.
MICHAEL SIEDBAND,
ESQ.

Bernstein, Shur, Sawyer &
Nelson

100 Middle Street

P.O. Box 9729

Portland, Maine 04104

GERALDINE KARONIS,
ESQ.

Office of U.S. Trustee

1000 Elm Street, Suite 605
Manchester, New Hamp-
shire 03101

For Michael S. Askenaizer, Examiner: MICHAEL S.

ASKENAIZER, ESQ.
Law Offices of Michael S.
Askenaizer

29 Factory Street
Nashua, New Hampshire
03060

For Cool Canuck Corp. and

Novatex:

STEVEN J. VENEZIA,
ESQ.

Upton & Hatfield, LL.P
PO Box 13

Hillsborough, New Hamp-
shire 03244

* *
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Colloquy [cont’d]

[82] debtor and Mission may have some disagreement
about the meaning of rejection. This -- because -- be-
cause what you really have a difference of opinion over
is in the context of this case what is -- in this agreement
what does 365(n) mean? That’s what the disagreement
is about.

MR. SKLAR: Correct.

THE COURT: Yeah. I -- you know, I don’t know
the answer to that but I'm not sure on these pleadings
that they're teed up for the Court to answer that ques-
tion. In any event. All right. Anything else?

MR. SKLAR: No, Your Honor.

MR. KEACH: Yes, Your Honor, briefly on that. I
think we just agree the effect of rejection is not ripe
today. I may even take an adversary proceeding or a
declaratory judgment action, but it’s clearly not within
a summary 365 rejection proceeding. The limit -- the
issues in the 365 proceeding are very limited and
they’re limited to whether they can reject or not. The
effect of that rejection is for another day and another
hearing.

THE COURT: All right. You don’t disagree with
Mr. Sklar’s allegations, plain offer of proof that at least
since June 10th there have been no sales by Mission?

MR. KEACH: I-- Your Honor, I can’t -
THE COURT: Right.

MR. KEACH: -- validate that —

THE COURT: You don’t know.

[83] MR. KEACH: -- or not validate that.
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THE COURT: You don’t know.
MR. KEACH: Idon’t have that information.

THE COURT: All right. No, that’s all right.
You're not prepared to ar -- to contest it either?

MR. KEACH: No. But I'm also not prepared to
admit that he’s a --

THE COURT: Yeah.

MR. KEACH: -- witness that can testify to it ei-
ther.

THE COURT: Oh, I don’t think he’s a witness who
can testify. I mean, I take that as an offer of proof or I
can take it as an allegation.

MR. KEACH: Right. Yeah, but his witness is not
here either. So the -- I think, Your Honor, you can --

THE COURT: But it’s fair to say from looking at
the record I have here, as thin as it might be, that your
client has not exactly set any sales records with this
product over recent time?

MR. KEACH: I think, Your Honor, on the issue of
rejection whether we have or have not performed is not
the issue. It’s whether or not we had an obligation to
perform. And I think that you can determine mutual
obligations in that limited respect from the contract.
For the purposes of getting us through today I don’t
mind saying that the contract is evidence. I think both
parties have attached it to pleadings. So I think you
can rule on the motion to reject as far as it [84] goes. I
don’t think the effect of rejection is in any way ripe.

THE COURT: Yeah. The contract in the arbitra-
tor’s award were attached by somebody to something.
Actually --
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MR. KEACH: Correct.
THE COURT: -- I think you attached it to some-
thing.

MR. KEACH: Yeah. No. I said I think both par-
ties admit of -- have admitted that those things are in.
Both parties have referred to them. I don’t mean to
suggest --

THE COURT: Yeah.
MR. KEACH: -- that you can’t look at it.
THE COURT: Yeah.

MR. KEACH: I think you can decide whether they
can or cannot reject. I think the scope of rejection, the
effect of rejection is a matter for another day. It’s just
not ripe on these pleadings.

MR. SKLAR: Your Honor, my witness is here.
And Mr. Ferdinand is the CFO of the debtor company.

THE COURT: Well, you want to make an offer of
proof?

MR. SKLAR: Zero --

THE COURT: Well, if you just make an offer of
proof. I mean, I don’t know that I want to take the time
to put him on the stand if there’s no real dispute. What
-- what’s he going to say about rejection? That’s all he’s
going to testify to, right, the merits of the motion which
is rejection, not 365(n).

MR. SKLAR: Right. I'm just to the point that was
[85] raised with respect to the sales volumes since June
10th of 2015.

THE COURT: And what’s he going to say?
MR. SKLAR: Zero.
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THE COURT: Okay.

MR. KEACH: I'll allow the offer to -- of proof to go
in, Your Honor. I think it’s irrelevant on the point.
Again, it’s -- but --

THE COURT: Yeah.
MR. KEACH: I’'m happy to have it come in.

THE COURT: All right. Well, we've saved the
time to have him to say it.

MR. SKLAR: Sure.

THE COURT: It’s in, it’s in. It means what it
says. All right. Well, the -- this is a debtor’s motion to
reject a co-marketing distrib -- and distribution agree-
ment between the debtor and Mission Product Hold-
ings, Inc. The first, Mission takes the position that this
is not even an executory contract, therefore, the motion
should be denied as moot I guess is what they’re really
saying.

The Court is going to find that -- I think this is an
executory contract because under its somewhat unique
pos -- provisions the termination of this contract, ab-
sent material breaches, is basically done by a notice
which sets a two-year period running. And during that
two-year period, at least from the terms of the con-
tract, it appears it just remains in force

* * *
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AMENDED EXAMINER’S REPORT (WITH
EXHIBIT 1, BANKR. DKT. 270-1), BANKR. DKT.
270, FILED NOVEMBER 24, 2015

UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF NEW HAMPSHIRE

Chapter 11
Case No. 15-11400-JMD

IN RE: TEMPNOLOGY LLC,
Debtor

AMENDED EXAMINER’S REPORT

NOW COMES Michael S. Askenaizer, Chapter 11
Examiner in the above-captioned matter, by and
through his attorneys, Ford & McPartlin, P.A., and
submits the following report:

INTRODUCTION: EXAMINER’S ROLE

On September 23, 2015, the United States Trustee
filed an Ex Parte Application for Order Approving Ap-
pointment of Examiner [Docket No. 164], pursuant to
this Court’s Order Granting Motion to Appoint Exam-
iner. [Docket No. 138] appointing Michael S. Askenaiz-
er as Examiner. See, Order dated September 24, 2015
[Docket No. 171] (confirming his appointment).

The Examiner was appointed pursuant to 11 U.S.C.
§ 1104(c) to investigate:

a. the negotiation and execution of the proposed
stalking horse agreement (“Agreement”) between
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the Debtor and Schleicher & Stebbins Hotels
L.L.C. (“S&S Hotels”);

b. the amount, validity and priority of S&S Ho-
tels’ claims and liens;

c. the value of the assets (“Assets”) to be sold
through the Agreement;

d. the identification of all existing liens or secured
claims against the Assets;

e. whether and to what extent the Debtor has en-
gaged in adequate marketing efforts with regard to
the Assets;

f. specific liabilities to be assumed through the
Agreement; and

g. whether the Debtor’s proposed bidding proce-
dures and form notice of sale [Court Docket No. 34]
should be amended, clarified or supplemented.

The Court’s Order Directing the U.S. Trustee to
Appoint an Examiner required that the Examiner
submit his initial report to this Court on or before sev-
en (7) days of his appointment. [Docket No. 138, 3].
As required by this Court’s order directing his ap-
pointment [Docket No. 138 3], the Examiner submit-
ted his initial report on September 30, 2015. [Docket
No. 180]. The Court further directed the Examiner to
prepare and file with the Court a report with regard to
the sale process. [Docket No. 138, §5]. The Examiner
submits this as his final report. This report incorpo-
rates the Initial Report in full. The Initial Report is
attached hereto as Exhibit 1. The Initial Report com-
pletely dealt with items a, b, d and g above. This Final
Report will be limited to ¢, e and f above.
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THE AUCTION PROCESS AND RESULT

The auction sale was held on November 5, 2015 at
the offices of Debtor’s counsel Nixon Peabody, in Man-
chester New Hampshire. There were two bidders: Mis-
sion Product Holdings, Inc. (“Mission”) and Schleicher &
Stebbins Hotels LLC (“S&S”). Each bidder attended
with counsel. The proceedings were transcribed. The
Debtor’s Counsel (assisted by Debtor’s advisor Phoenix
Capital) conducted the auction. The auction proceeded
in rounds. At the conclusion of each round the Debtor
announced its valuation of the offer and announced
which bid was the highest and best. Minimum bid in-
crements were $100,000. The bid of S&S was $750,000 as
a credit bid of post-petition financing. The initial overbid
of Mission was $1,300,000 in cash.

Before the bidding began there was a discussion of
the state of the Debtor’s current assets and post-
petition current liabilities. The discussion yielded an
understanding that as of the date of the auction the
Debtor’s post-petition current assets and current liabil-
ities were approximately:

Current Assets Book Liquidation
Cash $600,000.00 $600,000.00
Accounts Receivable $100,000.00 $80,000.00
Inventory $1,200,000.00 $120,000.00

Total Current Assets $1,900,000.00 $800,000.00
Current Liabilities

Post-petition AP $50,000.00 $50,000.00
Total Post-petition
Current Liabilities $50,000.00 $50,000.00

Net $1,850,000.00 $750,000.00
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The Asset Purchase Agreement which was the ba-
sis of the auction and was made part of the Bid Proce-
dures (See, Order October 8, 2015, Docket Entry No.
194) conveys to the successful purchaser all assets of
the Debtor including cash, inventory and accounts re-
ceivable and conveys those asserts free of any claims
including free of any post-petition accounts payable.

The first bid at the Auction was by S&S of
$1,400,000 consisting of the credit bid of post-petition
debt of $750,000 plus a credit bid of pre-petition debt of
$650,000. After some skirmishing reserving rights
about the credit bid of pre-petition debt, Mission bid
$1,500,000 consisting of its original bid of $1,300,000 and
$200,000 provided by an agreement not to acquire
$200,000 of the estate’s cash.!

The use of estate cash to provide a portion of the
consideration resulted in a series of rounds of bidding
with various structures each using various estate as-
sets to increase the bid without requiring the bidder to
provide additional funding. That structure resulted in
the Debtor and its professionals making a declaration
that for the purposes of the bid process, inventory and
accounts receivable would be valued at a discount in-
tended to reflect liquidation value. Therefore, the
$1,200,000 in inventory (primarily finished goods)
would be valued at 10% and the accounts receivable
would be valued at 80%.

There was also some discussion as to the appropri-
ate treatment of post-petition Accounts Payable the
result of which was that some of the bids included a

' In essence a modification of Schedule 2.1 of the asset pur-
chase agreement. See Bid Procedures Order, Docket No. 194, p.
49.
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commitment to pay post-petition accounts payable
which commitment was valued at $50,000.

After multiple rounds the last bid by Mission (un-
der protest’) was $2,600,000, consisting of new cash
tendered by Mission of $1,800,000 and $800,000 arising
from the deletion from Schedule 2.1 of the current as-
sets of the Debtor valued by the Debtor for the purpos-
es of the auction at liquidation value.*

2 The Debtor’s management seemed a bit confused about the
amount or concept of post-petition accounts payable. At the start
of the process management reported to the participants that the
amount of post-petition accounts payable as $350,000. However,
that number was later declared by management to be wrong and
that the true amount was approximately $50,000. The error ap-
parently being that management treated the $300,000 of pre-
petition accounts payable that the S&S offer would assume as
post-petition which it is not. See, §2.3 (iii) of the Asset Purchase
Agreement, Docket Entry No 194, p. 24.

3 Whenever a Mission bid was after a S&S bid which included
the credit bidding of pre-petition debt, Mission announced that its
bid was “under protest.” Mission’s apparent intent was that if its
subsequent challenge to the Credit Bid was upheld then it would
seek to have its last bid before the first such bid of pre-petition
debt declared the highest and best offer.

4 The Examiner believes that the manner of valuation used at
the auction was satisfactory for the purposes of the auction but for
no other purposes. In particular, the only uses of valuation at the
auction are: (a) to create an ordinal ranking of the bids; and (b) to
provide some assurance that the minimum bid increment required
by the Bid Procedures Order is satisfied. In light of the Debtor’s
right to amend the Bid Procedures in its reasonable discretion
(See Bid Procedures Order §IV 11 [Docket No. 194 p. 17], the
most important purpose was to create an ordinal ranking and a
level playing field. Hence, technical accuracy or precision to the
valuation used are not important and the real value of the bid to
the Estate may vary greatly from the nominal value used at the
auction.
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S&S'’s final bid (and the winning bid) was $2,700,000
consisting of the following components:

Auction Value Face Value
Post Petition Credit
Bid $750,000.00 $750,000.00
Assumption of
Schedule F Debts $657,000.00 $657,000.00
Accounts
Receivable $80,000.00 $100,000.00
Inventory $120,000.00 $1,200,000.00
DIP Cash $600,000.00 $600,000.00
Assumption of Post-
petition Accounts
Payable $50,000.00 $50,000.00
Credit Bid pre-
petition Debt $443,000.00 $443,000.00

Total Nominal Bid $2,700,000.00
Total Face Value $3,800,000.00

The effect of that bid structure is that if the bid is
approved then this chapter 11 case will result in a 100
cent dividend to the Schedule F creditors (except Mis-
sion), payment in full of the post-petition creditors, and
assets in the estate available to satisfy the Mission
Claim if and when it is filed.”> Assuming that an Order
approving the Bid enters on November 18, 2015, then
the Closing would be approximately November 23, 2015

3Tt is the Examiner’s understanding that all employees on
Schedule E have been paid in full pursuant to the first day orders
and in particular pursuant to the Order entered September 4,
2015, Docket Entry No. 55.
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(two business days thereafter)®. The value of the bid
then depends in part on the value of the assets and the
amount of the liabilities existing at that time. For ex-
ample the value could look like the following:

Auction Value at Assets Left

Value Closing in Estate’
Post-Petition $750,000.00 $750,000.00
Credit Bid
Assumption $657,000.00  $657,000.00
of Schedule
F Debts
Accounts $80,000.00  $100,000.00  $100,000.00
Receivable
Inventory $120,000.00  $1,000,000.00 $1,000,000.00

6 However, the Debtor has advised the Examiner that the
closing will likely occur three (3) to four (4) weeks after approval
of the sale.

" For the purposes of illustration, the Examiner assumes that
the ongoing operation from the date of the auction (November 5,
2015) to the date of closing will result in some bleed of assets.
Hence, even though the estate had $600,000 on November 5, 2015,
the likelihood is that there will be only the $400,000 necessary for
the professionals’ carveout at closing. Even though there was
$1,200,000 in finished goods inventory at the auction date, there is
likely to be less at closing. Even though there were $50,000 in
post-petition payable at the auction date, there are likely to be
fewer at closing because operations seem to have ramped down.
Even with that kind of bleed, there remains a likelihood that there
will be assets with substantial reorganization value in the estate.
The examiner has inquired of the Debtor what its projections
show. The Debtor has responded that it anticipates remaining
inventory at closing of $1,100,000 to $1,200,000 valued at the lower
of cost or market with a closing in mid-December. The Debtor
also anticipates requiring additional post-petition financing.
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DIP Cash $600,000.00 $0.00 $0.00

Assumption $50,000.00 $50,0000.00
of Post-

petition Ac-

counts Paya-

ble

Credit Bid $443,000.00  $443,000.00
pre-petition
Debt

Total Nomi- $2,700,000.00
nal Bid

Total Value $3,000,000.00  $1,100,000.00
at Closing

The structure of the bid means that immediately
after closing there are substantial assets left for credi-
tors the largest of which is inventory. The assets left
are available to satisfy the remaining claim of Mission if
Mission is correct that all of the pre-petition S&S debt
should be re-characterized as equity. If Mission is in-
correct and the S&S pre-petition debt may not be re-
characterized as equity then the S&S security interest
reaches all of those assets.

The value of the assets left at Closing is uncertain.
But, if the Closing occurs quickly after the approval of
the sale, then the value of the assets cannot vary too
much from the representations made at the auction.
The largest value as represented at the auction was the
inventory. The inventory is almost all finished goods

8 Mission asserts that “it could liquidate [the inventory] for
the estate at cost or higher.” Mssion Product Holdings, Inc.’s
Objection to Conduct of Auction and Sale, [D.E. 244], p. 6.
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inventory. The likely buyer of the inventory is S&S
which (after Closing) will have just acquired a business
with potential sales orders and no inventory. It will
need inventory to generate accounts receivable and to
satisfy its customers. The logical result should be that
S&S will acquire the inventory from the estate at
something close to cost and not at liquidation because
its alternative is cost, but with a delay equal to the time
to manufacture.

The bid structure that was finally declared success-
ful should result in a substantial pool of value that S&S
and Mission can fight over as long as they want with
the rest of the creditor body paid in full, the employees
paid in full and the business generating jobs for the
community.” The Examiner’s view is that the auction,
if approved and closed promptly, achieves the funda-
mental goals of the bankruptcy process.

THE EXAMINER’S EVALUATION

The value of the bid and that bid structure has to
be evaluated under three scenarios: (a) if the S&S debt
is not re-characterized; (b) if the S&S debt is re-
characterized in an amount sufficient to make a differ-
ence and the Mission claim has no administrative com-
ponent; and (¢) if the S&S debt is re-characterized in an
amount sufficient to make a difference and the Mission
claim has an administrative component.

A. First Scenario: No Re-characterization. If S&S
prevails on the re-characterization issue in an

% Despite requests made by the Examiner and others, Mis-
sion has been unable or unwilling to articulate the exact amount
and nature of its claims, other than to assert that the claim is in
seven (7) figures and that it holds a substantial administrative
claim.
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amount in excess of $2,250,000 (the reorganiza-
tion value of the Successful Bid at closing less
the post-petition credit bid) then value of the
bid to the estate is greater than any available
alternative. All claims other than Mission are
paid in full and Mission’s (unliquidated) claim ei-
ther: (a) is an unsecured claim that will be paid,
if at all, out of the other Chapter 5 recoveries;
or (b) is an administrative claim that will be
paid out of other Chapter 5 recoveries. It is
possible that Mission’s claim would make im-
possible the confirmation of a plan of reorgani-
zation; but, the inability of the sale to support a
confirmable plan does not mean that the sale is
not in the best interests of the estate. If S&S
sufficiently prevails on re-characterization and
if Mission prevails on the theory that its claim is
administrative in nature, then no plan is possi-
ble in this administratively insolvent estate.'”

B. Second Scenario: S&S’s Pre-petition Claim is
Re-characterized as Equity in an Amount Suf-
ficient to Make a Difference and Mission Has
Only a General Unsecured. Claim. If S&S’s
claim is completely re-characterized as equity
and assuming that the Credit Bid of the Pre-
petition claim cannot be recovered from S&S
then the transaction leaves approximately
$1,100,000 to satisfy the Mission claim and pays
all other claims in full and satisfies the post-
petition loan, giving the transaction a value to
the estate of more than $2,500,000. The only
circumstance in which there is any argument

1091 U.S.C. §11292)(9)(A); Cf., In re SPM Mfg. Corp., 984
F.2d 1305, 1315 (1st Cir. 1993)
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about that outcome is if Mission has a claim
substantially greater than $1,000,000. If the
Mission Claim is less than $1,000,000 and is al-
lowed as an unsecured claim, and the S&S pre-
petition debt is completely re-characterized as
equity then the transaction leaves Mission a
substantial possibility that it will be paid in full.
The result of the transaction as structured is
better than the alternative. Because Mission
has not bound itself to act as a back-up bidder
at any price, the alternative to the Sale Trans-
action is liquidation. On liquidation, the Exam-
iner believes that the values used by all the par-
ties at the auction are of the correct order of
magnitude. At liquidation, the funds available
for the satisfaction of all unsecured claims, in-
cluding Mission’s would be a few hundred thou-
sand dollars. The likelihood is that if there is
complete recharacterization of the S&S pre-
petition claim and if Mission is allowed an unse-
cured claim, then Mission would receive more
through the sale transaction than it would in
any realistic alternative.

. Third Scenario: S&S’s Pre-petition Claim 1is
Re-characterized as Equity in an Amount Suf-
ficient to Make a Difference and Mission is Al-
lowed an Administrative Claim. Mission ar-
gues that it’s rights under the Co-Marketing
Agreement to an exclusive marketing territory
are protected by 11 U.S.C. §365(n) and that the
sales by the Debtor post-petition give rise to
post-petition administrative claims for the
breach of that exclusive marketing agreement.
This Court rejected that argument. The
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Court’s order is not a final order.!" Even if Mis-
sion prevails on appeal, the administrative claim
is unlikely to be more than the gross profit
earned by the Debtor on the sales in violation of
the agreement. The gross profit earned by the
Debtor in the month of September, 2015, was
approximately $158,000. So, if the sale is con-
cluded quickly, the maximum administrative
claim that Mission could assert would be on the
order of approximately $300,000. The sale cre-
ates a pool of assets from which that sum could
be paid while still paying other creditors. Liq-
uidation, on the other hand, would likely assure
no payment to any other creditors. Liquidation,
rather than this sale, will result in the realiza-
tion of the liquidation value for the assets re-
maining in the estate which will be about
$800,000. The allowed post-petition claim of
S&S will be $750,000 (plus interest and costs).
Therefore, liquidation substantially increases
the likelihood that Mission’s administrative
claim would not be paid and virtually assures
that no other creditor will receive any payment.

The Examiner concludes that the likelihood is that
Mission and all other creditors will receive better
treatment through the sale transaction than would oc-
cur in the only realistic alternative which is liquida-
tion.!2

"10n November 12, 2015, Mission filed its appeal (Docket
Number 242).

12 At the auction in an off the record conference between Mis-
sion and the Examiner, Mission’s counsel asked the Examiner to
support it and if the Examiner did and if there was a successful
complete re-characterization challenge to the S&S pre-petition
debt it would purchase the assets for $2,600,000 by the payment of
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MARKETING THE ASSETS

In his Initial Report, the Examiner discussed the
pre-petition attempts to market the business and the
contacts that the Debtor’s professional had made with
prospective purchasers. Pre-petition Phoenix Capital
contacted fifteen (15) prospects including, 3M Compa-
ny, Gordon Brothers, and Hilco Equity Partners,
among others. Since the petition date, Phoenix con-
tacted 164 potentially interested parties via email with
112 follow-up calls. Six companies requested Non-
Disclosure Agreements and four signed non-disclosure
agreements. Only one company, Mission, submitted a
bid.

The Debtor’s professionals, Phoenix Capital Re-
sources, performed a search for likely prospects. The
search began with a search through a database main-
tained by McGraw Hill Financial for the purpose of as-
sisting this kind of investment banking effort. The da-
tabase is known as “S&P Capital 1Q.” The database
together with a similar database maintained by Phoe-
nix Capital Resources and the management of Temp-
nology, was the source of contact information and the
identification of prospects. Phoenix Capital then devel-
oped and emailed a marketing teaser and bid proce-
dures memo to the companies and contacts identified as
potential buyers. The companies contacted included
Under Armour, Adidas America, Inc.,, New Balance,
Nike, Performance Apparel, LLC., Columbia Sports-

$1,800,000 in cash and leaving the accounts receivable, estate cash
and inventory in the bankruptcy estate. The offer is not in writing
and so not enforceable. The offer is contingent on a successful liti-
gation outcome that could take years. In addition, as discussed
below, the Examiner does not believe that complete vre-
characterization is likely to be successful.
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wear Company, Trek Bicycle Corporation, and many
others. The complete list is on the attached Exhibit 2.

Phoenix Capital received responses from twenty
six (26) parties that they were not interested. Phoenix
followed up with one hundred and seventeen phone
calls and one hundred seventy-seven emails of various
kinds including individual follow-up emails, question
responses, and follow-up for NDA’s. Phoenix Capital
reports that its marketing effort resulted in an average
point of contact of 2.66 times per company on the Mas-
ter Contact List. Phoenix has confirmed to the Exam-
iner that the method of soliciting interest was the same
method that would have been used in any similar situa-
tion whether in or outside the bankruptcy court.

Phoenix tracked the substance of the responses and
why various potential parties did not submit bids. The
responses were (in order of frequency):

a. The opportunity is too small;

b. Do not have the resources to dedicate to this
right now;

c. Given the loss history, there is no enterprise
value for this business;

d. No real sales;
e. Too early stage;

f. Too much market saturation for the technology
— everyone has a similar product and it is too hard to
differentiate; and

g. Not comfortable with the defensibility of the
patents.
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Phoenix has opined to the Examiner that it does
not believe that additional time would have produced
additional bids. Phoenix has indicated to the Examiner
that there are too many hurdles to overcome including:
the Debtor’s size, sales history, history of losses and
the oversaturation of the technology in the market-
place.

The only thing the Examiner can say with certainty
about the marketing is that it did not work. The only
entities that submitted a bid were entities that are al-
ready enmeshed in this business. That could be be-
cause the marketing was insufficient or it could be be-
cause the business does not have value.

The Examiner is inclined to believe that the mar-
keting realized the value inherent in the business by
reason of the reports and conversations with Phoenix
and by reason of the conduct and bidding by the par-
ties. First, neither party seems to value the patent
rights. The Debtor does not have exclusive rights to
the patents and yet S&S continues to fund the business
and fight to obtain it.

Second, the history of the Debtor appears to in-
clude determinations in the past not to defend the pa-
tent rights.

Third, Mission stopped bidding (even under pro-
test) at $2,600,000 despite its financial ability to contin-
ue bidding. It appears to be Mission’s view that the
value of the exclusive right to all of the intellectual
property of the Debtor is less than, and substantially
less than, the face amount of the S&S secured pre-
petition claim. If the value of the assets was substan-
tially more than the face amount of the S&S Secured
pre-petition claim, then Mission could have obtained
those assets and profited from them by bidding sub-
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stantially more than it did (preserving still its claims
and providing a fund to pay those claims). The fact that
it stopped bidding at $2,600,000 is some indication that
the value of the assets was and is less than $3,000,000.

If the value is in fact less than $3,000,000 and S&S
has the right to credit bid up to $4,300,000 ($750,000
post-petition financing, $3,550,000 in secured pre-
petition debt!’) then no amount of additional marketing
is going to yield a transaction with a greater return to
creditors.

It may be that, in the alternative, if S&S’s pre-
petition secured debt is re-characterized in total, then
the marketing materials suppressed interest between
$3,000,000 and $6,700,000 because they referred to the
Credit Bid Right. But that problem arises from the
terms approved by the Court and not from any absence
of effort to market the assets. In any event there ap-
pears to be no evidence of such a chilling effect. In the
analogous foreclosure sale situation where the secured
creditor is credit bidding, it is common for bidders who
are interested but put off by the potential credit bid to
express that concern. Phoenix Capital tracked the
common expressions of concern and none of them relate
to the amount of the credit bid potential.

The Examiner believes that the problem is the lim-
ited value of the business as expressed by the potential
purchasers and that additional or different marketing is
not likely to have yielded a better or different result.

13 See, Examiner’s Report discussion at p. 17 below.
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RECHARACTERIZATION AND EQUITABLE
SUBORDINATION

Re-characterization and equitable subordination
are fundamentally different analyses. Re-
characterization does not require misconduct. In 7re
A.F. Walker & Son, Inc., 46 B.R. 186, 190 (Bankr.
D.N.H. 1985) (Noting that the “evolving standard,
which does not require a showing of ‘actual miscon-
duct”). Equitable subordination on the other hand
does require misconduct. Matter of Mobile Steel Co.,
563 F'.2d 692, 699-700 (5th Cir. 1977)(noting three condi-
tions to equitable subordination: inequitable conduct,
which “resulted in injury to the creditors of the bank-
rupt or conferred an unfair advantage on the claimant”
and “[e]quitable subordination of the claim must not be
inconsistent with the provisions of the” Code).

RE-CHARACTERIZATION

The Bankruptcy Court for the District of New
Hampshire has dealt with re-characterization in a
number of cases. Judge Vaughn described the analysis:

this Court generally considers the following
eleven factors:(1) the names given to the in-
struments, if any, evidencing the indebted-
ness;(2) the presence or absence of a fixed ma-
turity date and schedule of payments;(3) the
presence or absence of a fixed rate of interest
and interest payments;(4) the source of repay-
ments;(5) the adequacy or inadequacy of capi-
talization;(6) the identity of interest between
the creditor and the stockholder;(7) the securi-
ty, if any, for the advances;(8) the corporation’s
ability to obtain financing from outside lending
institutions;(9) the extent to which the advanc-
es were subordinated to the claims of outside



356

creditors;(10) the extent to which the advances
were used to acquire capital assets;(11) the
presence or absence of a sinking fund to pro-
vide repayments. In 1re Micro—Precision
Techs. Inc., 303 B.R. 238, 246
(Bankr.D.N.H.2003) (quoting In re AutoStyle
Plastics, Inc., 269 F.3d 726, 749-50 (6th
Cir.2001).

Recharacterization does not hinge on any one
particular factor, and “[t]he more [a transac-
tion] appears to reflect the characteristies of ...
an arm’s length negotiation, the more likely
such a transaction is to be treated as debt.” Id.
at 24647 (alterations and omission in original)
(quoting In re AutoStyle Plastics, Inc., 269
F.3d at 750.)

In re Newfound Lake Marina, Inc., No. 04-12192-
MWV, 2007 WL 2712960, at *4 (Bankr. D.N.H. Sept. 14,
2007). The analysis of that case is probably tempered
by the comments of Judge Yacos in one of the earliest
cases:

I do not believe however that bankruptcy
judges have a warrant from Congress to run
roughshod over the economic landscape re-
characterizing commercial transactions entered
into by sophisticated parties—restating them
in terms of their “economic substance” contra-
ry to their negotiated and agreed form—in the
absence of some triggering factor permitting
such recharacterization, i.e., an actual ambigui-
ty in the documentation, a substantial factual
dispute as to the intent of the parties, or some
“disguise” or “misleading” aspect to the trans-
action
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In re OMNE Partners II, 67 B.R. 793, 797 (Bankr.
D.N.H. 1986). This Court has analyzed re- characteri-
zation using the tests articulated in AtlanticRancher:

Accordingly, the Court shall focus on the fac-
tors employed by the courts in the [In re] Mi-
cro—Precision[ Technologies, Inc., 303 B.R. 238
(Bankr. D.N.H. 2003)] [In re] AtlanticRancher
[Inc., 279 B.R. 411, 433-34 (Bankr. D. Mass.
2002)] and [In re] Hyperion[Enterprises, Inc.,
158 B.R. 555 (Bankr. D.R.I. 1993)] decisions.
Those factors are:

1. the adequacy of capital contributions;
2. the ratio of shareholder loans to capital;
3. the amount or degree of shareholder con-
trol;

4. the availability of similar loans from out-

side
5.

b.

lenders;

certain relevant questions, such as:
a.

whether the ultimate financial failure was
caused by undercapitalization;

whether the note included payment provi-
sions and a fixed maturity date;

whether the note or other debt document
was executed;

whether advances were used to acquire capi-
tal assets; and

how the debt was treated in the business
records.

In re Felt Mfg. Co., Inc., 371 B.R. 589, 630 (Bankr.
D.N.H. 2007).

Loan advances made to save a foundering business
receive special consideration: “The Court agrees with
[the Debtor’s principal] that troubled debtors must be
able to borrow money from their principals because
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when a business is in trouble, its borrowing options are
limited.” In re Newfound Lake Marina, Inc., No. 04-
12192-MWV, 2007 WL 2712960, at *8 (Bankr. D.N.H.
Sept. 14, 2007).

With those principles in mind, the Examiner re-
views the advances made and their character in reverse
chronological order:

A. Advances made from the Execution of the For-
bearance Agreement to the Petition Date. On
July 16, 2015, S&S demanded payment in full of
all amounts due under the Secured Note by rea-
son of the failure of the Debtor to have made
payments due thereunder. On July 17, 2015, the
Debtor and S&S entered into a Forbearance
Agreement. On August 17, 2015, the Debtor
and S&S entered into an Amended and Restat-
ed Forbearance Agreement. The Amended and
Restated Forbearance Agreement contemplat-
ed the sale of the business assets to the Lender
by a bankruptcy sale, and a Lender’s credit bid.
See, Amended and Restated Forbearance
Agreement August 17, 2015, §3.2. Kxhibit 3.
Between July 16, and the bankruptcy petition,
S&S advanced $1,600,000 to keep the Debtor
alive to an auction sale. Exhibit 4. The advanc-
es were evidenced by an allonge to an existing
note. The advances were made pursuant to an
existing revolving credit loan agreement. The
advances were secured by a security agreement
with the appropriate UCC-1 financing state-
ment filed. The advances had a set rate of in-
terest and a fixed maturity date. The financial
failure to which the advances responded was
not caused by undercapitalization but by the
disruption arising from the loss in the arbitra-
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tion proceeding with Mission. The advances
were treated on the books of the company as
debt. The advances bore interest. The advanc-
es were not made at a time when outside lend-
ers were asked to provide financing and so the
availability of outside financing cannot be
known but it appears as though outside financ-
ing would not have been available. Capital con-
tributions to that date had been substantial alt-
hough the net equity position was negative.
Capital contributions amounted to $8,195,303
before reductions for losses. Capital contribu-
tions in 2015 and total shareholder loans made
in 2015 were of the same order of magnitude
(about $3,500,000) although the capital contribu-
tions to that point in time had been absorbed by
the losses such that the net equity position was
negative ($689,000) as of June 30, 2015. In light
of the policy permitting or encouraging the
Company principals to lend money to the busi-
ness to attempt to save it, or at least maximize
its value at auction, the Examiner’s view is that
the secured debt extended from July 17,
through the date of the bankruptcy petition in
the amount of $1,600,000 will survive the re-
characterization challenge.

B. Advances Made From the Date of the Arbitra-
tion. Proceeding (March 3-5, 2015) to the Notice
of Default (July 16, 2015). During the period
March 6, 2015 through July 15, 2015, the Debtor
borrowed and S&S advanced six (6) times under
the Secured Note in the aggregate amount of
$1,700,000. For the reasons identified in Sec-
tion A above, the Examiner believes that it is
unlikely that the advances during that period
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will be subject to re-characterization. There-
fore, the Examiner believes that it is unlikely
that a total of $3,300,000 of the secured debt will
not be re-characterized.

C. Advances Made From January 1, 2015 through
March 3, 2015. There was one advance on the
Secured Note between January 1, 2015 and
March 3, 2015 which was the $250,000 advance
made on February 19, 2015. For the reasons
identified in Section A above, the Examiner be-
lieves it unlikely that advance will be re- char-
acterized. In addition, S&S did not become a
member of the Debtor until March 25, 2015, and
so the insider analysis is much different and
more favorable to characterization as debt.
Therefore, the Examiner believes that it is like-
ly that a total of $3,550,000 plus interest will not
be re-characterized as equity.

D. The Advance of September 24, 2014. On Sep-
tember 24, 2014, S&S advanced $1,000,000 on
the secured line of credit to repay a previous
unsecured debt owed to S&S. The Examiner
believes that one cannot consider the advance of
September 24, 2014 without examining whether
it is subject to recovery as a preference. 11
U.S.C. §5647. Because S&S is an affiliate of the
Debtor owning indirectly more than 20% of the
voting securities of the Debtor it is an insider
subject to the one year recovery period of
§547.'* See, 11 U.S.C. §101 (2)(A)(Definition of

4 During the period 1/1/2103 through 12/31/2014 Frigid Fab-
rics owned 48% of the equity of the Debtor. The Examiner be-
lieves that S&S held 68% of Frigid Fabrics. The multiplication
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affiliate); 11 U.S.C. § 101(31)(E) (an affiliate is
an insider); 11 U.S.C. §547 (b)(4)(B) (One year
look back period for insiders). Because the
debtor was insolvent based on its balance sheet
at the time (the Balance Sheet as of September
30, 2014 discloses a negative equity of
($1,023,142)) the transfer of security to secure
the otherwise unsecured obligation may be a
preference which a trustee may recover. 11
U.S.C. §101(54)(“transfer” includes the creation
of a security interest). If the transfer caused
S&S to recover more than it would have other-
wise recovered in a Chapter 7 case then it
would be recoverable as a preference and S&S’s
entire claim would potentially be disallowed un-
less S&S were to disavow the transfer. 11
U.S.C. §5602(d). Given the results of the auction,
it seems unlikely that the advance of $1,000,000
under the secured note to pay down the unse-
cured note resulted in any additional recovery
by S&S since the auction seemed to establish
that the value of the Debtor’s business was less
than $3,000,000 and the advances made after
September 24, 2014 exceed that amount. So,
from the standpoint of the sale and the bid, the
Examiner believes that the re- characterization
of the September 24, 2014 advance probably
does not matter, but if it did, then its character-
ization depends on the characterization of the
unsecured debt claimed by S&S.

E. The Advance of August 28, 2014. Like the ad-
vance of September 24, 2014, the $1,000,000 ad-

yields an indirect ownership of 32.64% as of the date of the trans-
fer.
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vanced on the secured not on August 28, 2014
was immediately repaid to S&S to partially sat-
isfy the unsecured note. Like the advance of
September 24, 2014, it probably reaches no val-
ue for credit bid purposes, but if it did, its char-
acterization depends on the previous unsecured
debt.

. The Unsecured Note: The Examiner’s view is
that there is a good chance that the Unsecured
Note will be subject to re-characterization as
some form of equity. There should be two per-
spectives for examining the unsecured note:
first, from the standpoint of the rights of S&S
vis-a-vis other equity interests; and second,
from the standpoint of the rights of S&S vis-a-
vis creditors. The Examiner’s view is that
while the economic reality may be that the Un-
secured Note entitles S&S to be paid on the
Unsecured Note ahead of other equity it may
simultaneously be that the economic realities
and expectations of the parties were that S&S
would be paid only after other creditors. Going
through the various factors the analysis is as
follows:

a. Name given the instrument: The parties
called the instrument a note. The Examin-
er’s counsel has inquired and been informed
that the note existed before the first ad-
vance. The note was given by sophisticated
parties with finely nuanced interests. This
factor augurs in favor of characterization as
debt.

b. The presence of fixed maturity date: The in-
strument has a fixed maturity date. This fac-
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tor weighs in favor of characterization as
debt. However, the fixed maturity date was
extended and the debt was converted in large
part to equity. Part-way through the term,
when the obligation was not in default, the
Debtor borrowed under the secured note and
partially repaid the unsecured note. The
business reason for the borrowing and re-
payment is unclear: on the one hand the
terms of the secured lending are more oner-
ous by virtue of the security. On the other
hand, the interest rate on the secured ad-
vance was prime plus %2 or 3.75% while the
interest rate on the unsecured note was 5%.
A substantial payment was made when no
payment was due, and it is possible that the
Court may look at the conduct of the parties
and conclude that they treated the maturity
date as a mere formality.

. The presence or absence of a fixed rate of in-
terest and schedule of payments. While the
note fixes interest it provides for no schedule
of payments. The Examiner believes that
augurs in favor of characterization as equity.

. The source of repayments. The only source
of repayments for the unsecured note would
be the business profits. This factor augurs in
favor of characterization as equity.

. The adequacy or inadequacy of capitaliza-
tion. The balance sheets during the summer
of 2013 (when the note is dated) show equity
in excess of $1,500,000. The note however
was for $6,000,000. The note proceeds appear
to have funded losses. If that was the pur-
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pose of the note proceeds, then the capitaliza-
tion appears to have been inadequate be-
cause the note appears to contemplate fund-
ing millions of dollars of additional losses be-
yond the ability of the existing equity valua-
tion to sustain. This factor augurs in favor of
characterization as equity.

. The identity of interest between the creditor
and stockholder. S&S is both a creditor and
indirect owner and in that regard has a com-
plete identity of interest. If the test com-
pares the identity of interest between the
creditor and all owners then S&S held only a
minority equity position in the Debtor. This
factor is ambivalent between equity and
debt, but, given the minority position of S&S
tends to favor debt.

. The Security for the advances. There was no
security for the advances. This factor augurs
in favor of characterization as equity.

. The extent to which the advances were subor-
dinated to outside creditors. Until the con-
version to equity in March 2015, there was no
express subordination to outside creditors.
However, except for the $2,000,000 paid by
advances under the secured note, there was
also no payment even though outside credi-
tors were being paid. This factor does not
weigh in the determination.

. The extent to which the advances were used

to acquire capital assets. The advances were
not used to acquire capital assets. This factor
augurs in favor of characterization as equity.
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. The presence or absence of a sinking fund to
provide payments. There is no sinking fund.
This factor augurs in favor of characteriza-
tion as equity.

. Adequacy of capital contributions. It ap-
pears (at least in hindsight) that the capital
contributions were inadequate. It also ap-
pears based on the size of the unsecured note
that the parties knew that the capital contri-
butions were insufficient. This factor augurs
in favor of characterization as equity.

. The ratio of Shareholder loans to capital.
Upon the full advance of the loans by S&S,
its loans dwarfed the then existing equity
capital. This factor augurs in favor of charac-
terization as equity.

.The availability of similar loans from out-
sitde lenders. 'The Debtor did have a loan
with an outside lender but fully secured and
with a substantially smaller limit. The Ex-
aminer believes that a similar unsecured loan
would not have been available from an out-
side lender. This factor augurs in favor of
characterization as equity.

. How the debt was recorded on the business
records. The loan appears to have been rec-
orded as a loan on the Debtor’s books and
this factor would augur in favor of a determi-
nation that the unsecured note is debt. On
the other hand, Mission asserts that various
financial statements were shown to potential
investors that did not show insider debt. If
true that assertion would tend to establish
that the debt was not recorded on the books
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of the Debtor as debt but rather was treated
as equity. The Examiner believes that this
factor does not bear any material weight.

The Examiner concludes that the Unsecured Note
is probably subject to re- characterization as equity.

The Examiner concludes that the likelihood is that
the advances on the Secured Note in the year 2015 will
survive challenge under a re-characterization theory.
The advance before that date may not.

EQUITABLE SUBORDINATION

The Examiner does not believe that any of the ad-
vances in 2015 will be subject to a successful equitable
subordination challenge. 11 U.S.C. § 510(c) allows a
claim to be equitably subordinated in narrow circum-
stances. In re Shepherds Hill Development, L1.C, 2000
BNH 21 at 7. Equitable subordination only arises
where (1) the claimant has engaged in some type of in-
equitable conduct; (2) the misconduct resulted in injury
to the creditors of the bankrupt or conferred an unfair
advantage on the claimant; and (3) equitable subordina-
tion of the claim must not be inconsistent with the pro-
visions of the bankruptcy code. Id. citing Benjamin v.
Diamond (In re Mobile Steel Co.), 563 F.2d 692, 699-
700 (5th Cir. 1977); See also Capitol Bank & Trust Co.
v. 604 Columbus Ave. Realty Trust (In re 604 Colum-
bus Ave. Realty Trust), 968 F.2d 1332, 1353 (1st. Cir.
1992) (adopting the Mobile Steel test).

a. Inequitable conduct.

The gateway question in any equitable subordina-
tion analysis is whether the claimant has engaged in
inequitable conduct. Where the claimant is an insider
of the debtor, the proponent of equitable subordination
need only prove that the claimant breached a fiduciary
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duty or engaged in conduct that is somehow unfair. In
re Colonial Poultry Farms, 177 B.R. 291, 301
(Bankr.W.D.Mo. 1995). Undercapitalization may be ev-
idence of inequitable conduct that provides a basis for
equitable subordination of an insiders claim based upon
loans made to the corporation. Id. at 302.

Capital in the context of the capitalization and equi-
table subordination refers “not to working capital, but
to the amount of the stockholder’s investment, the paid-
in capital.” Colonial Poultry Farm, 177 B.R. at 302.
While undercapitalization is generally measured at the
inception of the business, evidence of capitalization at a
later time may still be evidence of inequitable conduct.
Id. However, undercapitalization is not, on its own,
sufficient to provide for equitable subordination. Id.
Equitable subordination is warranted where undercapi-
talization is combined with other inequitable conduct.
Id. (listing examples including fraud, spoliation, mis-
management or faithless stewardship). The mere mak-
ing of a loan by an insider to a struggling business does
not warrant equitable subordination Id. at 303.

Public policy weighs against equitable subordina-
tion in the absence of truly inequitable conduct. See In
re De Feo Fruit Co. Inc., 24 B.R. 220, 227 (Bankr.
W.D.Mo. 1982)(subordination on undercapitalization
basis alone would “discourage owners from trying to
salvage a business”); In re Reo Crescent Corp. , 23 B.R.
958 (964 ( Bankr. E.D.N.Y. 1982) (refusing to equitably
subordinate a shareholder’s claim based on loans made
to the company because “[t][he penalty for attempting
to save the corporation should not be subordination.”)

The Examiner does not believe that the kind of un-
dercapitalization which would constitute the inequita-
ble conduct required for equitable subordination is pre-
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sent here. The balance sheets for 2011 and 2012 each
disclose in excess of $3,000,000 in net equity. Over the
course of the Debtor’s financial history the Members
contributed more than $8,000,000 in equity. See, Exhib-
it 5. The debtor lost over $3,000,000 in 2013. That loss
resulted in a slim equity position, but it did not (as far
as the Examiner knows) arise from inequitable conduct
nor impose on the members an affirmative obligation to
put more capital at risk.

The only conduct that might be deemed inequitable
is the conversion of $2,000,000 from an unsecured debt
(or even equity) to a secured debt but the appropriate
remedy would be to subordinate that $2,000,000 not all
obligations of every kind owing from the Debtor to
S&S. Because the subordination of that $2,000,000
changes none of the results of the auction the Examiner
believes that there is no viable equitable subordination
recovery.

b. Causal relation to harm.

The second prong of the equitable subordination
analysis is that the inequitable conduct must have
caused harm to the other creditors. Equitable subordi-
nation is remedial in nature and only appropriate where
harm exists. In re ALT Hotel, LLC, 479 B.R. 781, 804
(Bankr. N.D. Ill. 2012) (equitable subordination is “re-
medial, not punitive, and is meant to minimize the ef-
fect the misconduct has on other creditors”). The mis-
conduct must have caused the harm. In re 201 Forest
Street, LLC, 409 B.R. 543, 572,573 (Bankr. D. Mass.
2009) (satisfaction of second prong of equitable subor-
dination test requires identification of how inequitable
conduct affected or was unfair to other creditor) See
also In re Terrific Seafoods, Inc., 197 B.R. 724, 735
(Bankr. D. Mass. 1996) (refusing to equitably subordi-
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nate claims because there was no causation between
the innocent critters losses and the offending creditor’s
misconduct). If the misconduct is alleged to have
harmed the entire creditor class, harm is shown when
general creditors will be less likely to collect their
debts as a result of the misconduct. In re Enevid, Inc.
345 B.R. 426, 4,55 (Bankr. D. Mass. 2006) (citing 604
Columbus Ave. Realty Trust, 968 F.2d at 1363).

A claim is therefore subordinated only to the ex-
tent necessary to undo the effect of the misconduct. In
re ALT Hotel, 479 B.R. at 804. Where there is no harm,
to creditors, equitable subordination will not be ap-
plied. Id. The bid provides for the full payment of
Schedule F creditors. These creditors will not suffer
harm so as to warrant a further equitable subordination
of the S&S debt. As detailed above, the bid provides
for a substantial pool of assets which would be available
to satisfy (at least in part) any administrative claim to
which Mission might become entitled. As a result, the
Examiner believes that, even if inequitable conduct suf-
ficient to warrant equitable subordination was found
and, even if the entirety of the S&S claim was to be eli-
gible for subordination, the only creditor which might
be able to show the requisite harm so as to give rise to
the imposition of equitable subordination as a remedy is
Mission.

Mission’s showing of harm caused by the inequita-
ble conduct is weak at best. The “inequitable conduct”
is the conversion of equity or unsecured debt to secured
debt. It is difficult to see how the conversion of unse-
cured to secured has caused damage to Mission since
the resulting secured debt is out of the money.

In sum, the Examiner believes that approximately
$3,550,000 of the secured claim will survive challenge
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and support the bid. Because it does support the bid
(but even if it did not) the Examiner believes that ap-
proving the sale is in the best interests of the estate.

WHEREFORE, the Examiner respectfully requests
this honorable Court:

A. Accept this Report as the Examiner’s Final
Report; and

B. Either: (1) declare the Examiner’s service
and duties in this case concluded and dis-
charge the Examiner; or (2) provide the
Examiner with such other or further direc-
tion as the Court may deem appropriate;
and

C. Grant such other relief as may be just and
equitable.

Respectfully Submitted,

Michael S. Askenaizer, Ch. 11 Examiner
By his counsel,
FORD & McPARTLIN, P.A.

Dated: November 24, 2015

By: /s/ Edmond J. Ford
Edmond J. Ford (BNH 01217)
10 Pleasant Street, Suite 400
Portsmouth, NH 03801

(603) 433-2002 (Telephone)
(603) 433-2122 (Facsimile)
eford@fordlaw.com
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EXHIBIT 1

UNITED STATES BANKRUPTCY COURT
DisTrICT OF NEW HAMPSHIRE

Chapter 11
Case No. 15-11400-JMD

IN RE TEMPNOLOGY, LLC,
Debtor,

EXAMINER’S FIRST INTERIM REPORT

Michael S. Askenaizer, Examiner (the “Examiner”)
pursuant to this Court’s order dated September 18§,
2015 (Doc. No. 138) (the “Examiner Order”) directing
the United States Trustee to appoint an examiner, and
this Court’s order dated September 24, 2015 (Doc. No.
171) appointing the undersigned, submits his first inter-
im report as follows:

Introduction

1.  This bankruptcy case was commenced by the
filing of a voluntary petition under Title 11, Chapter 11,
United States Code on September 1, 2015 by Tempnol-
ogy, LLC (“Debtor”). Concurrent with the filing of the
bankruptey petition, the Debtor filed schedules as well
as a statement of financial affairs. In addition to the
petition and schedules, the Debtor filed motions for
typical first day orders, including a motion to permit
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the Debtor to utilize its existing cash management sys-
tem, authorizing and directing banks and financial insti-
tutions to honor and process checks and transfers and
authorizing Debtor to use existing bank accounts and
existing business forms (Doc. No. 7); authorizing pay-
ment of compensation and benefits of certain employees
(Doc. No. 10); authorizing the Debtor to provide ade-
quate assurance of payment to utility companies (Doc.
No. 11); authorizing the payment of certain pre-petition
shipping, warehousing and delivery charges (Doc. No.
12); authorizing the Debtor to honor returns and ex-
changes (Doc. No. 13); authorizing the Debtor to use
cash collateral, and authorizing the Debtor to obtain
post-petition financing (Doc. No. 14) (collectively the
“First Day Motions”).

2. By various orders dated September 3, 2015
(Doc. Nos. 45 and 46), and September 4, 2015 (Doc. Nos.
54, 55, 56 and 57), the First Day Motions were granted
on an interim or final basis.

3.  On September 2, 2015, the Debtor filed its mo-
tion for entry of an order (1)(A) approving procedures in
connection with the sale of substantially all of the
Debtor’s assets, (B) approving stalking horse protec-
tions, ( C) scheduling related auction and hearing to
consider approval of sale, (D) approving procedures re-
lated to assumption and assignment of certain executo-
ry contracts and unexpired leases, and (E) approving
form and manner of notice thereof, and (I1)(A) authoriz-
ing sale of substantially all of Debtor’s assets pursuant
to successful bidder’s asset purchase agreement, free
and clear of liens, claims, encumbrances, and other in-
terests, and (B) approving assumption and assignment
of certain executory contracts and unexpired leases re-
lated thereto. (Doc. No. 34) (the “Sale Motion”). Objec-
tions to the Sale Motion were filed by both Mission
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Product Holdings, Inc. (“Mission”) (Doc. No. 99) and by
the United States Trustee (Doc. No. 118). In addition,
on September 14, 2015, the United States Trustee filed
his motion for order converting the Debtor’s case to
Chapter 7, or, in the alternative, authorizing the ap-
pointment of a Chapter 11 Trustee or Examiner (Doc.
No. 107) (the “Conversion Motion”). The Court granted
the motion of the United States Trustee in part by en-
tering the Examiner Order.

4. Under the terms of the Examiner Order, Ex-
aminer was directed to initially investigate and report
on the following items:

a. the negotiation and execution of the proposed
stalking horse agreement (“Agreement”) be-
tween the Debtor and Schleicher & Stebbins
Hotels, L.L.C. (“S&S Hotels”);

b. the amount, validity and priority of S&S Ho-
tels’ claims and liens;

c. the value of the assets (“Assets”) to be sold
through the Agreement,

d. the identification of all existing liens or secured
claims against the Assets;

e. Whether and to what extent the Debtor has
engaged in adequate marketing efforts with
regard to the Assets;

f. specific liabilities to be assumed through the
Agreement; and

g. whether the Debtor’s proposed bidding proce-
dures and form notice of sale [Court Docket
No. 34] should be amended, clarified or sup-
plemented.
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5. On September 2, 2015, Debtor submitted its
application to employ Phoenix Capital Resources
(“Phoenix”) as its investment banker for purposes of
assisting the Debtor in the sale of the Assets. (Doc. No.
29).!

6. Following his appointment, the undersigned as
Examiner reviewed the following documents: all of the
pleadings on file in this bankruptcy case; the Agree-
ment; notes, security agreement, and UCC Financing
Statements that pertain to S&S Hotels’ claims and
liens; an accounting from the Debtor of the loans be-
tween the Debtor and S&S Hotels for the period Au-
gust 19, 2013 through August 31, 2015; documents and
financial information assembled by Phoenix; a salary
schedule for managers and other employees of the
Debtor; certain banking records of the Debtor including
payee information for the period September 1, 2013
through August 31, 2015; management committee au-
thorizations related to the claims of S&S Hotels; the
schedule of liabilities proposed to be assumed through
the Agreement; a UCC search dated September 28,
2015 of the Debtor; and the records of the Rockingham
County Registry of Deeds.

7. In addition, Examiner attended the meeting of
creditors pursuant to 11 U.S.C. §341 on September 23,
2015; interviewed Richard Ferdinand (“Mr. Ferdi-
nand”), chief financial officer of the Debtor; conducted a
telephone interview on September 24, 2015 and Sep-
tember 25, 2015 of Michael Simchick (“Mr. Simchick”),
former CEO of the Debtor and an investor in Frigid
Fabrics, LLLC, a member of the Debtor; conducted a
telephone interview on September 24, 2015 of Josh

! As of the date hereof, the Court has yet to act on the appli-
cation.
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Shaw, president of Mission; conducted a telephone in-
terview on September 28, 2015 of Vince Colistra, (“Mr.
Colistra”), Joe Nappi and Patrick Bellot of Phoenix;
conducted a telephone interview on September 28, 2015
of Donna Flood, former COO of the Debtor; conducted
telephone interviews on September 28, 2015 and Sep-
tember 29, 2015 of Kevin McCarthy(“Mr. McCarthy”),
the current CEO of the Debtor; conducted a telephone
interview on September 29, 2015 of Ray Sozzi (“Mr.
Sozzi”) and Dennis Baldwin (“Mr. Baldwin”), the past
and current chairmen of Mission; and interviewed Mark
Stebbins (“Mr. Stebbins”), a member of S&S Hotels on
September 29, 2015. In addition and at various times,
Examiner held discussions with Christopher Desiderio,
Esq., and Daniel Sklar, Esq., counsel for the Debtor;
Christopher Candon, Esq., counsel for S&S Hotels; and
Roma Desai, Esq., and Michael Siedband, Esq., counsel
for Mission.

8. In addition, Examiner conducted limited legal
research into the areas of insider preference; perfection
and avoidance issues with respect to intellectual prop-
erty; credit bidding by a secured creditor; and rejection
issues related to intellectual property license agree-
ments.

The Debtor

9. The Debtor was formed in 2011. Its business
consists of the development and exploitation of various
cooling fabrics and consumer products throughout the
world. It utilizes the “Coolcore” and “Dr. Cool” brands.
Its products are chemical free and were originally de-
veloped by Dennis Ackroyd, the Debtor’s chief technol-
ogy officer. The fabric consists of three layers which
work at keeping body temperatures lower while in mo-
tion. According to Mr. Simchick, the fabrics were test-
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ed by the Hohenstein Institute, a renowned interna-
tional research and service center for the textile indus-
try. According to Mr. Simchick, the Debtor’s fabrics
outperformed the fabrics of all other companies. Mr.
Colistra further stated that his son-in-law, who is a
runner, tested a sample of the Debtor’s product and
found it to be a superior cooling product. Mr. Simchick
who is also a runner confirmed the usefulness of the
Debtor’s products to athletes.

10. According to Mr. Ferdinand, as of the date of
the bankruptcy proceeding, the Debtor’s ownership
was as follows:

Frigid Fabrics, LLC (“Frigid”) - 36.9%?
S&S Hotels - 30%*

Blue Wave, LLC - 2.5%*

CCT Corp. - 12.2%°

2 The members of Frigid are reported by Mr. Ferdinand to be
S&S Hotels - 68% (The principals of S&S Hotels are Mr. Stebbins
and Mark Schleicher); Mr. Ferdinand - 10.8%; Mr. Simchick -
12.5%; Bruce Armitage and CCY, LLC - approximately 3.3%; and
Big Frigid, LLC - 1.7% (the members of Big Frigid are believed
by Mr. Ferdinand to be Hank Stebbins, the brother of Mark
Stebbins and two other individuals). Mr. Ferdinand could not ac-
count for the remaining 3.7% ownership.

3 Acquired as the result of the conversion of unsecured debt
of $3,500,000.00 for 48.86 newly issued membership units on March
25, 2015. The conversion appears to have been approved on the
same date by the management committee of the Debtor, which
congisted of Mr. Stebbins, Dennis Ackroyd, Christopher Burch,
Robert Westergren and Mark Schleicher.

4 According to Mr. Ferdinand, the principal of Mighty Moose,
LLC is Chris Burch (“Mr. Burch”).
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Mighty Moose, LLC (“Mighty Moose”)- 18.3%°

11. Based on data provided by the Debtor’s State-
ment of Affairs, it appears that while sales have in-
creased, the company is not profitable. The following
sets forth the profit and loss data for fiscal years 2013,
2014, and 2015:’

FY 2013 FY 2014 FY 2015
(Through 6/15)

Sales $6,740,865  $9,140,843  $1,236,589
Net Loss  ($3,422,768) ($1,839,378) ($2,315,086)

12. Following review of salary schedules, it ap-
pears that much of the losses are attributable to high
selling, general and administrative expenses. Examin-
er is concerned that the salaries of management are not
justified by the Debtor’s performance.

> According to Mr. Ferdinand, the principals of CCT Corp are
Dennis Ackroyd and Rob Westergren. CCT Corp is also known as
Cool Comfort Technologies, Inc. CCT developed many of the tech-
nologies used by the Debtor. CCT acquired its interest in the
Debtor in exchange for its technology.

6 According to Mr. Ferdinand, the principal of Mighty Moose,
LLC is Chris Burch (“Mr. Burch”).

7 Although the specific revenues and losses 2011 and 2012 are
not on the Debtor’s Statement of Affairs, at the §341 meeting of
creditors, Mr. Ferdinand, reported that the company earned a
small profit of approximately $800,000.00 for 2011. However, Mr.
Ferdinand also reported that during 2011, many of the members of
the management team were only working part time and, the com-
pany had a significant back log of product, thus artificially lower-
ing the actual expenses for the fiscal year. He did report, howev-
er, that revenue for 2011 was approximately $5,000,000.00. Based
on the balance sheets of the Debtor attached hereto as Exhibit 6,
it appears that the Debtor had a net loss of $1,812,781.00 for 2012.
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13. On November 21, 2012, Mission and the Debtor
entered into a Co-Marketing and Distribution Agree-
ment (the “Distribution Agreement”), a copy of which
is attached to Mission’s (I) Objection to Debtor’s (A)
Rejection Motion, (B) Sale Motion and ( C) DIP Financ-
ing Motion; and (IT) Notice of Election Pursuant to 11
U.S.C. §365(11) (B) (and Incorporated Memorandum of
Law) (the “Objection”) filed with this Court on Sep-
tember 11, 2015 (Doec. No. 99). According to the Distri-
bution Agreement, Mission was given the exclusive
right to sell certain of the Debtor’s cooling products, as
well as a royalty free and non-exclusive perpetual li-
cense to use, reproduce, modify and create derivative
work based on the Debtor’s intellectual property in-
cluding trademarks and domain names. Mission exer-
cised its right to terminate the Distribution Agreement
without cause on June 30, 2014 which set in motion an
approximate two year wind down period during which
the Distribution Agreement would remain in effect.
Following the termination by Mission, on July 22, 2014
the Debtor attempted to terminate the Agreement for
cause alleging various violations by Mission. The par-
ties then proceeded to arbitrate their disputes and on
June 10, 2015, the arbitrator determinated that the
Agreement remains in full force and effect with a ter-
mination date of July 1, 2016 and that Mission retains
its non-exclusive, royalty free license in perpetuity.
The second phase of the arbitration, to determine dam-
ages, has been stayed due to the filing of the bankrupt-
cy petition.

14. Following the adverse decision in arbitration,
on July 16, 2015, S&S Hotels, the only secured creditor
of the Debtor, delivered its Notice of Default under its
loan agreement with the Debtor and the bankruptecy
petition was subsequently filed by the Debtor. A copy
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of the Notice of Default is attached hereto as Exhibit 1.
On September 2, 2015, the Debtor filed its Omnibus
Motion to Reject Certain Executory Contracts, includ-
ing the Distribution Agreement (Doc. No. 32) (the “Re-
jection Motion”). In response to the Rejection Motion,
Mission has asserted in the Objection, among other
things, that the Distribution Agreement is not a part of
the bankruptcy estate as a result of Mission’s termina-
tion without cause; the Distribution Agreement is not
an executory contract within the meaning of 11 U.S.C.
§365(a); and, pursuant to 11 U.S.C. §365(n), even if the
Distribution Agreement is subject to rejection, Mission
has elected to retain its rights in the Distribution
Agreement as a licensee of the Debtor’s intellectual
property. The hearing on the Rejection Motion is cur-
rently scheduled for October 2, 2015 at 9:00 a.m.

15. Based on discussions with management of the
Debtor and with representatives of Phoenix Capital,
unless the Debtor can free itself from the Distribution
Agreement, the value of the Assets will be severely
impacted.

16. The current management of the Debtor con-
sists of Mr. McCarthy, CEO; Mr. Ferdinand, CFO;
Mark Matheny, VP Operations; Robert A. Westergren,
Senior Director Fabric Costing/ Sourcing; Scott
McQuade, VP Strategic Partnerships; Nicholas Skally,
VP Brand Marketing & Communications; Allison
Spahr, VP Innovation & Product Marketing; Debbie
Delisle, VP North American Sales; and Vicente Satir,
International Sales Manager. Mr. Stebbins, a principal
of S&S Hotels currently has no formal role with the
company, although he previously was an active member
of the management committee. However, as revealed
in the arbitrators decision, (Doc. No. 99), Mr. Stebbins
actively participated in the activities of the Debtor.
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According to Mr. Simchick, during his tenure with the
company, Mr. Stebbins was actively involved in the de-
cision making process and stated that no decisions
could be made without Mr. Stebbins’ approval. Mr.
Stebbins confirmed that as to major decisions, man-
agement would first run the proposals by him for input
before seeking approval of the management committee.
He confirmed that he had the ability to veto projects,
but claimed that he never exercised that authority. Mr.
Sozzi and Mr. Baldwin asserted that in their various
discussions and meetings with Mr. Stebbins, he held
himself out as the controlling shareholder of the Debtor
and the maker of all key decisions.®

The Negotiation and Execution of the Agreement

17. The Examiner is advised that on or about July
13, 2015 and prior to delivery of the Notice of default by
S&S Hotels, a meeting was held at Nixon Peabody to
discuss the Debtor’s options, including a sale of the as-
sets and a Chapter 11 bankruptey filing. A forbearance
agreement with S&S Hotels was negotiated, and au-

8 As examples of the degree of control exercised by Mr.
Stebbins over the Debtor, Mr. Sozzi and Mr. Baldwin advised Ex-
aminer that in their negotiations concerning the Distribution
Agreement, they were told by Justin Cupps, the former CEO of
the Debtor, that any deal with Mission would require the approval
of Mr. Stebbins. Mr. Sozzi further reported that throughout the
nearly 3 year relationship between the Debtor and Mission, Mr.
Stebbins was frequently in communication with him. Mr. Sozzi
also reported that while Mr. Stebbins allowed the management
team of the Debtor to handle the day-to-day execution of the busi-
ness, he was actively involved in every aspect of operations and
consistently made it clear that all material decisions, such as rene-
gotiating the Distribution Agreement would have to be done with
him and that the President of the Debtor was not empowered to
make those types of decisions.



383

thorized by the Debtor’s management committee on
July 23, 2015 (Exhibit 2).

18. With respect to the negotiations, during his in-
terview, Mr. McCarthy told the Examiner that as he
had no prior experience, he left the negotiation of the
Agreement to Debtor’s counsel Nixon Peabody. He
had no specific terms that he insisted be a part of the
Agreement and only asked following the completion of
the negotiations whether the Agreement was fair. Alt-
hough Mr. McCarthy said that no promises of future
ownership or employment were made to him,
Mr. Ferdinand did confirm that management of the
Debtor would be retained if the Agreement were ap-
proved by the Court and consummated. Mr. Ferdinand
further reported that while there were no promises of
future ownership in the business by S&S Hotels, he
hoped that there would be. Mr. Stebbins also indicated
that he left the negotiation of the Agreement to his
counsel, Attorney Candon. He did however, emphasize
his belief that current management is effectively run-
ning the Debtor’s business and that he wanted to insure
that the employees and management team of the Debt-
or remained employed, with the hope that some day the
Debtor’s business would improve and generate a return
for S&S Hotels.

19. Since the Agreement contemplated that S&S
Hotels would be the stalking horse, on July 20, 2015,
the Debtor engaged Phoenix to assist in the marketing
process. Phoenix initially identified and approached 15
different companies and solicited interest in acquiring
the Debtor and serving as the stalking horse. A copy of
the list of firms contacted by Phoenix is attached hereto
as Exhibit 3. As indicated, 9 companies did not respond
while 6 decided to pass on the opportunity. Examiner
is not clear why Phoenix has not continued to contact
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potential bidders rather than await the outcome of the
hearings of October 2, 2015.

20. Phoenix has identified two problems with sell-
ing the Assets: the financial profile of the Debtor, giv-
en its short history and lack of profit; and, the uncer-
tainty surrounding the Mission arbitration and Distri-
bution Agreement. At the §341 meeting of creditors,
Mr. Ferdinand testified that the Debtor did not obtain
a valuation for the company nor was Phoenix retained
for that purpose. Mr. Colistra in turn told the Examin-
er that a valuation would be difficult at this time and
probably not useful. While the Debtor’s products hold
great promise, the potential is significantly impacted by
the Distribution Agreement. At the §341 meeting of
creditors, it was also asserted by the Debtor that the
market will determine the value of the Assets. In or-
der to assure that the market will in fact determine
value, it is critical that all potential bidders be given
complete access to all necessary documents and finan-
cial information of the Debtor in order to ensure that
the process is fair, transparent and calculated to yield
the best result possible for creditors and for the estate.
Debtor’s counsel and Phoenix have assured Examiner
that they will do so, and have also provided assurances
that if Mission wishes to bid on the Assets, it too will be
provided access to the data and will have the oppor-
tunity to participate in the bidding process. It is also
critical that Phoenix and the Debtor present a model to
the investing community that will lead to profitability.
It is unclear whether Phoenix or the Debtor have done
S0.

21. Under the terms of the Agreement, it is con-
templated that S&S Hotels will acquire the Debtor for
a total purchase price of $6,950,000.00, consisting of a
credit bid of $6,850,000.00, $5.5 million of which repre-
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sents its pre-petition secured claim, and the balance
from its post-petition debtor- in-possession financing
agreement), together with approximately $100,000.00
in assumed liabilities. Liabilities to be assumed will
consist of those claims which arose 60 days prior to the
closing date. Debtor estimated at the meeting of credi-
tors that taking into consideration those creditors
whose claims have been paid as the result of first day
orders, approximately 80% of the claims listed on
Schedule F of the Debtors schedules will not be paid
through the sale together with any claims for damages
resulting from the rejection of executory contracts and
unexpired leases. In addition, the unliquidated claims
of Mission, Justin Cupps, the former chief executive of-
ficer of the Debtor, and, Ryan Drew, a former vice
president of marketing of the Debtor will also receive
no payment as a result of the sale. Any recovery for
these creditors will likely come from Chapter 5 recov-
eries which are excluded from the sale. The Debtor
represented at the meeting of creditors, that it will
have sufficient funds following the closing to pay all
administrative expenses as a result of the debtor-in-
possession financing provided by S&S Hotels.

The Amount, Validity and Priority of
S&S Hotels as Claims and Liens

22. Throughout life of the Debtor, S&S Hotels and
its principals have worn a number of hats.
Mr. Stebbins, and Mark Schleicher have at various
times served on the management committee of the
Debtor, and, S&S Hotels has provided financing to the
Debtor, both unsecured and secured. S&S Hotels also
holds a substantial equity position indirectly through
its ownership interest in Frigid Fabrics, LLC, and,
through its direct ownership as the result of its conver-
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sion of unsecured debt of $3,500,000.00 to equity in
March of 2015.

23. According to the testimony at the meeting of
creditors, S&S Hotels provided various funds in the
form of loans that were periodically repaid by the
Debtor. The Debtor ultimately executed an Unsecured
Commercial Term Note in the amount of $6,000,000.00
payable to S&S Hotels (the “Unsecured Note”) under
date of August 15, 2013°. A copy of the Unsecured
Note is annexed to Schleicher & Stebbins Hotels
L.L.C’s Limited Response to U.S. Trustee’s and Mis-
sion Product Holdings, Inc’s Objections to Debtor’s
Sale and DIP Financing Motions (“Limited Response”)
filed with this Court on September 17, 2015 (Doc. No.
125). As indicated, the Unsecured Note bears interest
at the rate of 5% per annum and was due and payable in
full on January 15, 2015. While the Unsecured Note did
not call for periodic payments, the Debtor could repay
any amount at any time prior to the due date without
penalty. The terms were extremely favorable to the
Debtor, and far better than the Debtor could have ex-
pected to obtain in the commercial and financial mar-
ketplace. In fact, given the losses incurred by the
Debtor, Mr. Ferdinand at the §341 meeting stated that
he did not think that the Debtor was “bankable.” In
accordance with the terms of the Unsecured Note, S&S
Hotels made various advances to the Debtor during the
period August 19, 2013 through August 5, 2014. Mr.
Stebbins reported that he was very involved in the pro-

? Although the note was executed by Mr. Ferdinand on behalf
of the Debtor, Mr. McCarthy during his interview expressed his
concern that once he was elevated to CEO in November of 2013,
loans had been made informally by S&S Hotels to the Debtor
without documentation. He had no recollection of the Note, so it is
unclear when the Unsecured Note was actually executed.



387

cess of loan advances provided by S&S Hotels and reg-
ularly met with Mr. Ferdinand to discuss the Debtor’s
cash needs. The total balance under the Unsecured
Note as of August 5, 2014 was $5,374,308.00 including
accumulated interest of $150,597.00. At no time prior
to August 5, 2014 did the Debtor make any payments
on account of the obligation. According to Mr. McCar-
thy, Mr. Stebbins put no pressure on the Debtor to
make payments on account of the Unsecured Note. Ac-
cording to Mr. Stebbins, he did not ask for payments
because he knew the Debtor was unable to do so with-
out further advances from S&S Hotels. An accounting
of the advances and payments produced by the Debtor
is annexed hereto as Exhibit 4.

24. On June 4, 2013, the Debtor entered into a
Loan and Security Agreement (the “Secured Loan”)
with Peoples United Bank (“Peoples”) consisting of a
revolving loan with an aggregate borrowing limit of
$350,000.00. The Secured Loan bears interest at the
very favorable rate of prime plus .5%. In exchange for
the Secured Loan, the Debtor granted to Peoples a se-
curity interest in virtually all of its tangible and intan-
gible assets, including its intellectual property. The se-
curity interest was perfected by the filing of a UCC-1
Financing Statement'® with the New Hampshire Secre-
tary of State on June 6, 2013. The maturity date of the

19 Counsel for S&S Hotels has represented that no filings
were made with the United States Patent Office. The under-
signed assumes that In re Pasteurized Eggs Corporation, 296 B.R.
283 (Bankr. D.N.H. 2003) remains controlling and that no filing
with the Patent Office was required for Peoples and S&S Hotels to
perfect the security interest in the Debtor’s patents. Examiner at
the present time does not see a basis for challenging the perfection
of the security interest.
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Secured Loan was initially June 4, 21014."" Copies of
the Loan and Security Agreement, Revolving Line of
Credit Note, and UCC-1 Financing Statement are an-
nexed to the Limited Response.

25. According to Mr. Ferdinand, as of July 31,
2014, the balance due under Secured Loan was zero,
and, S&S Hotels purchased the Note and Security
Agreement from Peoples. Copies of the Purchase
Agreement, Assignment and UCC-3 reflecting the pur-
chase by S&S Hotels are annexed to the Limited Re-
sponse. According to Mr. Stebbins, the purchase coin-
cided with the termination of the Distribution Agree-
ment. He further stated that he acquired the Secured
Loan as a vehicle to make further advances to the
Debtor, as he was unwilling to do so without some pro-
tection, given the activities of Mission.

26. A series of four allonges to the Secured Loan
were executed by the Debtor and S&S Hotels between
July 31, 2014 and August 17, 2015 which ultimately in-
creased the available credit line to $5.5 million and ex-
tended the maturity date of the Secured Loan to De-
cember 31, 2015. S&S Hotels thereafter made a series
of advances under the Secured Note beginning August
28, 2014, and concluding August 24, 2015 in the total
amount of $5.5 million. An accounting of the advances
under the Secured Loan provided by the Debtor is an-
nexed hereto as Exhibit 5. As indicated by the ac-
countings, the first two advances made by S&S Hotels
to the Debtor under the Secured Loan totaled $2 mil-
lion. Concurrent with the advances, the funds were re-
paid by the Debtor to S&S Hotels in order to reduce
the obligation owed under the Unsecured Note. The

"10n June 3, 2014, Peoples extended the maturity date to
August 3,2014.
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first payment was made on August 28, 2014 in the
amount of $1 million, and the second payment was
made on September 23, 2014, also in the amount of $1
million. The second payment occurred during the one
year insider preference period provided by 11 U.S.C.
§5647(b)(4)(B). Thus, the effect of the initial advances
under the Secured Loan was to convert $2 million of
S&S Hotels’ unsecured debt to secured debt; $1 million
of which occurred during the one year insider prefer-
ence period.'?

27. Mr. McCarthy advised the Examiner that he
did not directly participate in the decision to make the
payments to S&S Hotels, and it is not clear who did.
The Examiner further notes that despite the require-
ments of the Secured Note, the Debtor made no inter-
est payments on the Secured Loan and S&S Hotels did
not declare a default under the Secured Loan until July
16, 2015.

28. On March 25, 2015, S&S Hotels agreed with the
Debtor that it would convert $3.5 million of its unse-
cured obligation, to 48.86 newly issued membership
units in the Debtor. The effect of the conversion was to
dilute the ownership interest of the remaining mem-
bers. A copy of the Conversion Agreement is annexed
to the Limited Response. While approval of the man-
agement committee was given for the conversion, Mr.
Simchick, complained that he did not receive any prior
notice, nor an opportunity to purchase additional mem-
bership units to preserve his ownership interest in the
Debtor. It appears that following the conversion, S&S

12 Examiner has recommended that the Debtor amend its re-
sponse to Question 3.C of the Statement of Financial Affairs to
reflect the payment.
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Hotels was still owed, according to the accounting,
$149,069.00 on account of the Unsecured Note.!?

29. The Debtor has supplied Examiner with unau-
dited quarterly balance sheets for the period commenc-
ing December 31, 2011, and ending of June 30, 2015.
Copies are annexed hereto as Exhibit 6. A summary of
the changes in members equity and debt structure with
respect to S&S Hotels as an unsecured creditor and se-
cured creditor succeeding Peoples follows:

13 At the meeting of creditors, the Debtor’s counsel indicated
that Schedule F of the Debtor’s Schedules would be amended to
reflect the balance due.
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30. The foregoing reveals a steady deterioration of
members equity due to ongoing losses. On a balance
sheet basis, it appears that the Debtor became insol-
vent during the first quarter of 2014. Mr. McCarthy
confirmed that based on his understanding of insolven-
cy, the Debtor was insolvent by no later than the 1st
quarter of 2015. However, by the time S&S Hotels be-
gan converting its unsecured debt to secured debt, the
equity deficiency was in excess of $1 million.

31. Mission has raised in its Objection inter alia
that the secured debt of S&S Hotels should be rechar-
acterized as equity, or, subordinated. Examiner be-
lieves the level of control asserted by Mr. Stebbins over
the affairs of the Debtor; the modest interest rate
charged by S&S Hotels under both the Unsecured
Note and the Secured Loan; the Debtor’s lack of profit-
ability and inability to service the obligations absent
advances by S&S Hotels; the lack of any payments or
claims for payment under the Unsecured Note or the
Secured Loan, other than the two $1 million payments,
which in effect converted a portion of the unsecured ob-
ligation to secured; and the failure of S&S Hotels to call
a default under any of the obligations until July 16,
2015, following the adverse ruling in arbitration are all
factors which lend support to Mission’s position. Mis-
sion further reported that as recently as one year ago,
representatives were shown a balance sheet for the
Debtor which listed minimal trade debt and essentially
no long term debt obligations. Mr. Sozzi further re-
ported that in the fall of 2014 during a telephone call
with Mr. Stebbins, he was assured by Mr. Stebbins that
the Debtor had no debt beyond ordinary trade paya-
bles, and that while Mr. Stebbins had contributed some
money to the business, it was as equity and not debt.
Mr. Stebbins’ position on the other hand that S&S Ho-
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tels did not insist on payment due to the Debtor’s ina-
bility to pay, absent further advances from S&S Hotels
tends to counter the position of Mission. Given the sub-
sequent conversion of a significant portion of the unse-
cured obligation to equity, it may be that Mr. Stebbins
never viewed the Unsecured Note as anything more
than equity.

The Value of the Assets to be Sold
Through the Agreement

32. Inspection of the Debtor’s schedules reveal
that the Debtor has few if any tangible assets. The real
value of this company exists in its intellectual property,
as encumbered by the Distribution Agreement. On
Schedule B.22, the Debtor valued its intellectual prop-
erty at $659,000.00. At the meeting of creditors how-
ever, Mr. Ferdinand testified that that value consisted
solely of the amounts invested by the Debtor in attor-
neys, consultants and other professionals in support of
the acquisition and registration of its patents and
trademarks. Neither the Debtor or Phoenix have made
any attempt to value the intellectual property. In addi-
tion, neither the Debtor or Phoenix have provided any
discounted projected cash flow that would help in de-
termining a value for the Assets.

33. In addition, the Debtor lists on Schedule B.3.
“Various customer prepayments or deposits” in the
amount of $108,819.00. In response to questioning by
the United States Trustee, Mr. Ferdinand indicated
these amounts represent prepayments by customers
rather than actual deposits that were held in a segre-
gated account by the Debtor. In addition, the value for
finished goods disclosed at Schedule B.30 represents
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the book value of such goods, which may not in fact be
the equivalent fair market value of such goods.'

The Identification of All Existing Liens or
Secured Claims Against the Assets

34. Examiner has obtained and reviewed a UCC
search for the Debtor conducted on September 28,
2015, and searched the records of the Rockingham
County Registry of Deeds. Other than the secured
debt owed to S&S Hotels identified on Schedule D of
the Debtor’s schedules and discussed above, there do
not appear to be any other secured liens or claims
against the Assets.

Other and to what Extent the Debtor has Engaged in
Adequate Marketing Assets with Regard to the Assets

35. In its discussions with representatives of Mis-
sion, Examiner was advised that at one time, Mission
had submitted a proposal to purchase the Debtor for a
total price of $10 million, consisting of cash of approxi-
mately $2 million to $3 million, with the balance to be
paid as an earn out over time. The offer was confirmed
by Mr. Stebbins who indicated that he was seeking $15
million instead. According to the Debtor and Mission,
no further negotiations proceeded. The negotiations
indicate that at one time, the Debtor had, at least in the
eyes of the parties, significant value, far in excess of the
price reflected by the Agreement. At the time of the

4 Mr. Simchick also advised Examiner that while Mighty
Moose invested $2 million to $2.5 million in the Debtor in exchange
for its ownership interest. Mr. Burch and Mighty Moose had com-
mitted to invest an additional $1.5 million but never contributed
the funds. Examiner has not received verification whether Mr.
Simchick’s claim is accurate and if so, whether the commitment is
enforceable. The obligation to invest could be a significant addi-
tional asset.
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arbitration, Mission apparently submitted a significant-
ly lower offer, that was rejected by the Debtor. Mis-
sion did however indicate, in its discussions with Exam-
iner that, but for the fact that S&S Hotels was seeking
to credit bid its secured debt to purchase the Assets, it
would have an interest in submitting a bid. Mission,
however, opined that the Assets were worth far less
than the purchase price under the Agreement. In addi-
tion, Mr. Simchick told Examiner that customers such
as Addidas or Nike would be excellent parties to ac-
quire the Assets. Examiner is advised that Phoenix
has prepared a list of 150 potential bidders who will be
contacted following this Court’s approval of the bidding
process. Addidas and Nike are both on the list. In ad-
dition to reviewing the proposed list of interested buy-
ers, Examiner has inspected the documents contained
in the so called “data vault” maintained by Phoenix
which appear to be comprehensive and adequate for
purposes of encouraging prospective bidders to begin a
review of the Debtor and the Assets. Kxaminer be-
lieves that Phoenix, if it has not already done so, should
be actively contacting additional potential bidders.

Specific Liabilities to be Assumed
Through the Agreement

36. Examiner has requested from counsel for S&S
Hotels a listing of the liabilities to be assumed. That
list is annexed hereto as Exhibit 7, but is subject to re-
view and revision by S&S Hotels.

Whether the Debtor’s Proposed Bidding Procedures
and Form Notice of Sale Should be Amended,
Clarified or Supplemented

37. With respect to the bidding procedures, the
minimum overbid of $250,000.00 and breakup fee of ac-
tual out of pocket expenses incurred by S&S Hotels ap-
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pear reasonable under the circumstances. Examiner is
advised that the estimated current expenses incurred
by S&S Hotels’ counsel are approximately $45,000.00.
Examiner, however, cannot recommend that S&S Ho-
tels be permitted to credit bid its entire pre-petition
secured indebtedness against the purchase price. At a
minimum, the credit bid must be reduced by $2 million
to reflect the conversion of unsecured debt owed to
S&S Hotels by the Debtor to secured debt, without any
new value flowing to the Debtor. Given that $1 million
occurred during the one year preference period further
compels a limitation of the credit bid. With respect to
the balance of the credit bid, given the factors dis-
cussed above, including the level of control exerted by
Mr. Stebbins, the lack of any payment on account of the
Secured Loan, the modest interest rate charged, and
the failure to S&S Hotels to call a default until after the
arbitration are all factors that the Court should consid-
er. Alternatively, S&S Hotels’ explanation of the
Debtor’s inability to answer any demand for payment
and its acquisition of the Secured Loan from Peoples to
provide protection are also compelling factors. Exam-
iner, however, does not see a basis for limiting S&S Ho-
tels’ ability to credit bid post-petition loans it has and
will make to the Debtor.

38. Examiner is concerned that if the Court imme-
diately eliminates all credit bidding or significantly de-
lays the sales process, S&S Hotels will withdraw and
cease funding under its post- petition loan with the
Debtor. The Debtor will quickly fail, resulting in con-
version to Chapter 7. Therefore, unless another party,
such as Mission, is willing to immediately provide post-
petition financing to the Debtor on the same or better
terms offered by S&S Hotels, the Court should not de-
lay the sale process for a lengthy period of time to de-
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velop the merits of the Objection. Examiner therefore
recommends that the Court expedite an evidentiary
hearing on the Objection with the opportunity for lim-
ited discovery by all parties, before ruling on the Ob-
jection. In the meantime, Phoenix should be directed to
forthwith contact potential purchasers of the Assets.

Respectfully submitted,

Dated: September 30, 2015

/s/ Michael S. Askenaizer
Michael S. Askenaizer

(BNH #04714)

29 Factory Street

Nashua, New Hampshire 03060
Telephone: (603) 594-0300
Examiner

CERTIFICATE OF SERVICE

I, Michael S. Askenaizer of 29 Factory Street,
Nashua, New Hampshire 03060 certify:

That T am, and at all times hereinafter was, more
than 18 years of age;

That on the 30th day of September, 2015, I served a
copy of the foregoing EXAMINER’S FIRST
INTERIM REPORT and any and all other related
documents filed in this proceeding via CM/ECF elec-
tronic notification on:

Office Of the U.S. Trustee
1000 Elm Street, Suite 605
Manchester, NH 03101

All parties listed on the Courts’ CM/ECF register
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In addition to the parties served electronically, the fol-
lowing were served via U.S. Postal Service:

None

I certify under penalty of perjury that the foregoing is
true and correct.

Dated: September 30, 2015

/s/ Michael S. Askenaizer
Michael S. Askenaizer
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MEMORANDUM OPINION ON ORDER
AUTHORIZING SALE, BANKR. DKT. 306, FILED
DECEMBER 18, 2015

UNITED STATES BANKRUPTCY COURT
DISTRICT OF NEW HAMPSHIRE

Bk. No. 15-11400-JMD
Chapter 11

IN RE TEMPNOLOGY, LLC,
Debtor,

MEMORANDUM OPINION
I. INTRODUCTION

Pursuant to the Court’s order dated October 8§,
2015, approving procedures in connection with the sale
of substantially all of the assets of Tempnology, LLC
(the “Debtor”), the Debtor conducted an auction on
November 5, 2015 (the “Auction”), at which Schleicher
& Stebbins Hotels, L.L.C. (“S&S”), the stalking horse
bidder, was declared the successful bidder. The Debtor
now seeks an order: (i) authorizing the sale free and
clear of liens, claims, encumbrances, and other inter-
ests, except as provided by the asset and purchase
agreement; (ii) approving the assumption and assign-
ment of certain of the Debtor’s executory contracts and
unexpired leases related thereto; and (iii) other related
relief. Mission Product Holdings, Inc. (“Mission”) ob-
jects to the conduct of the auction and sale for various
reasons and challenges S&S’s right to credit bid any



400

prepetition debt (the “Objections”).! The Court con-
ducted an evidentiary hearing concerning the proposed
sale on November 18, 2015 and November 23, 2015, at
which Vincent Colistra (“Colistra”) of Phoenix Capital
Resources (“Phoenix”), the Debtor’s investment bank-
er, Kevin McCarthy (“McCarthy”), the Debtor’s CEO,
Richard Ferdinand (“Ferdinand”), the Debtor’'s CFO,
and Mark Stebbins (“Stebbins”), one of the principals of
S&S, testified. Eighteen exhibits were admitted into
evidence. For the reasons set forth below, the Court
will overrule Mission’s Objections and approve the sale.

II. JURISDICTION

This Court has authority to exercise jurisdiction
over the subject matter and the parties pursuant to 28
U.S.C. §§ 157(a), 1334, and U.S. District Court for the
District of New Hampshire Local Rule 77.4(a). This is
a core proceeding under 28 U.S.C. § 157(b).

III. FACTS

By way of background, the Debtor is a Portsmouth,
New Hampshire based material innovation company
that, among other things, develops chemical-free cool-
ing fabries under the Coolcore brand for use in consum-
er products. S&S wears many hats in this case as the
Debtor’s majority equity owner, largest secured credi-
tor, postpetition debtor in possession financier; stalking
horse bidder; and purported successful purchaser. Mis-
sion was the counterparty to a Co-Marketing and Dis-
tribution Agreement (the “Mission Agreement”) that
the Debtor has since rejected pursuant to 11
U.S.C. § 365 and was the only other qualified bidder at
the Auction.

' Doc. Nos. 241, 244, 246.
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A. Prepetition Events

The Debtor was formed in 2011. On November 21,
2012, the Debtor entered into a the Mission Agreement
with Mission whereby the Debtor granted Mission the
exclusive distribution rights to certain of the Debtor’s
products within the United States and a non-exclusive,
irrevocable, royalty-free, perpetual, worldwide, fully-
transferrable license to, inter alia, freely exploit the
Debtor’s intellectual property. Despite sales, the
Debtor has remained unprofitable and has been
plagued with losses.

In order to combat its liquidity problems, the
Debtor sought financing. In the spring of 2013, the
Debtor obtained a secured line of credit through Peo-
ple’s United Bank (the “People’s LOC”) with a credit
limit of approximately $350,000. During the same peri-
od, S&S loaned millions of dollars to the Debtor on an
unsecured basis. Eventually, the balance of the S&S
loan grew to a point where Stebbins and his partner,
Mark Schleicher (“Schleicher”), agreed that further
lending could only be done on a secured basis.

In the spring of 2014, the People’s LOC provided
S&S with a vehicle through which it could continuing
advancing funds to the Debtor when People’s United
Bank called the loan. S&S then acquired the People’s
LOC and increased the loan limit for the secured loan
from $350,000 to $4,000,000, and later to potentially
$6,000,000. Following the acquisition of the People’s
LOC, S&S converted then-existing antecedent unse-
cured debt in the “multiple millions of dollars” to se-
cured debt. By the spring of 2014, when S&S loaned
the Debtor millions of dollars on a secured basis, no
conventional lender would have done so based on the
Debtor’s history of losses dating back to 2012.
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The Debtor’s relationship with Mission also deteri-
orated in 2014, with both parties asserting material
breaches of the Mission Agreement. After both parties
attempted to terminate the Mission Agreement, the
matter was submitted for arbitration. On June 5, 2015,
the arbitrator issued a Partial Final Award, determin-
ing that the Debtor’s termination for cause was ineffec-
tive and the Mission Agreement remained in full force
and effect. The remainder of the arbitration has been
stayed by the Debtor’s bankruptcy.

In March, 2015, the Debtor’s management commit-
tee accepted a proposal by S&S to convert a portion of
S&S’s unsecured debt to equity. Stebbins testified that
this was done primarily to “right size” the Debtor’s
balance sheet to reflect a positive net worth. Although
Stebbins and Schleicher were members of the man-
agement committee at this time, Stebbins testified that
he abstained from the vote on this proposal. The record
does not reflect whether Schleicher voted or abstained.
In any event, as a result of the equity conversion and
S&S’s prior indirect interests in the Debtor through a
company known as Frigid Fabrics, S&S gained a major-
ity ownership interest in the Debtor.

Stebbins testified that his only role in the Debtor
was as a member of the management committee. Alt-
hough both McCarthy and Ferdinand sought advice
from Stebbins regarding the Debtor’s operations, he
was not involved in the day to day operations of the
Debtor, devoting only about an hour a week to the
Debtor. Stebbins attended quarterly management
committee meetings, and typically met with McCarthy
and Ferdinand once or twice a month.

According to Stebbins, by July, 2015, it became ob-
vious that a “workout” would be necessary when the
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Debtor’s financial situation did not improve. On July
13, 2015, the Debtor’s management committee met with
Stebbins to discuss the Debtor’s financial status and
discussed the terms of a forbearance agreement for
S&S’s secured loans. On July 15, 2015, Stebbins and
Schleicher each resigned from the Debtor’s manage-
ment committee and were replaced by McCarthy and
Ferdinand. Following the resignations, neither McCar-
thy nor Ferdinand had any further discussions with
Stebbins regarding the Debtor’s operations and both
the Debtor and S&S obtained independent counsel. On
July 16, 2015, S&S issued the Debtor a notice of default
regarding the secured loan on account of the Debtor’s
failure to make interest payments.

On or about July 20, 2015, the Debtor engaged
Phoenix as its investment banker to assess the Debt-
or’s options, with Colistra serving as the lead invest-
ment banker. Neither S&S nor Stebbins had any in-
volvement in the selection and engagement of Phoenix.

At a meeting in August, 2015, S&S and the Debtor
agreed on the terms of a forbearance agreement.
McCarthy and Ferdinand accepted the basic terms of a
proposal made by S&S, which may have been made at
the meeting on July 13, 2015, but the details were nego-
tiated by the parties’ respective counsel in August,
2015. The forbearance agreement provided for an addi-
tional $1,400,000 in secured financing through Septem-
ber 1, 2015, on the condition that the Debtor file for
bankruptey and seek to sell substantially all its assets
pursuant to 11 U.S.C. § 363.

Based on a review of the Debtor’s liquidity and its
ability to raise debt, as well the existence of a forbear-
ance agreement regarding substantial debt that would
have to be paid off, Colistra determined that a sale was
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necessary. Phoenix, without direction from the Debtor,
contacted S&S to commence stalking horse negotia-
tions after five other parties declined to do. Neither
MecCarthy nor Ferdinand was involved in the stocking
horse negotiations with S&S and relied on counsel from
Nixon Peabody to negotiate the agreement on the
Debtor’s behalf. Stebbins discussed possible terms of a
stalking horse agreement with his counsel, Attorney
Christopher Candon, but Attorney Candon primarily
negotiated the terms on his behalf.

The original stalking horse agreement dated Sep-
tember 1, 2015 provided for a bid with an assigned val-
ue of approximately $7,000,000, the vast majority of
which consisted of a credit bid of S&S’s prepetition se-
cured loan. The stalking horse agreement also con-
tained a condition that both McCarthy and Ferdinand
accept offers of employment from S&S (the “Employ-
ment Condition”). Ferdinand testified that the original
stalking horse agreement embodied terms that were
initially discussed at the meeting held on July 13, 2015.
Notwithstanding the likelihood that some terms may
have been first raised at the July 13, 2015 meeting, all
witnesses testified that it was Phoenix that approached
S&S regarding the possibility of it serving as a stalking
horse, and that the negotiations were completed by
counsel.

Admittedly, the parties expected that the purchas-
er would be S&S, but understood that the sale would
ultimately be to the highest bidder and subject to bank-
ruptey court approval. Stebbins wanted the proposed
sale to take place as quickly as possible, but deferred to
Phoenix regarding how much marketing was needed.
He also testified that S&S pursued this transaction be-
cause he and Schleicher always believed in the compa-
ny and its product, but that a reorganization of the pri-
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or management’s acts—namely, the Mission Agree-
ment—was necessary for S&S to be involved.

B. The Bankruptcy Filing

On September 1, 2015 (the “Petition Date”), the
Debtor filed a voluntary Chapter 11 petition. On
Schedule D — Creditors Holding Secured Claims, the
Debtor listed S&S as holding a secured claim in the
amount of $5,550,000 for advances made between Au-
gust 28, 2014 and August 24, 20152 S&S did not need
to file and, to date, has not filed a proof of claim and
Mission has not otherwise sought to directly object to
S&S’s claim.

The following day, on September 2, 2015, the Debt-
or filed a motion seeking, inter alia, approval of proce-
dures in connection with a sale of substantially all of the
Debtor’s assets® (the “Sale Procedures Motion”) and an
Omnibus Motion to Reject Executory Contracts Nunc
Pro Tunc to the Petition Date* (the “Rejection Mo-
tion”), including the Mission Agreement. Mission ob-
jected to the Sale Procedures Motion and the Rejection
Motion, specifically electing to retain all permissible
contractual and property rights under the contract the
Debtor sought to reject pursuant to 11 U.S.C. § 365(n),
which it contends includes the exclusive distribution
rights in the Debtor’s intellectual property.

2 Section 1111(a) and Fed. R. Bankr. P. 3003 (b)(1) provide
that schedules filed by the Debtor in a Chapter 11 proceeding that
do not list a liability as disputed, contingent, or unliquidated con-
stitute prima facie evidence of a claim and a creditor need not file a
proof of claim.

3 Doe. No. 34.
4 Doc. No. 35.
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On September 9, 2015, S&S advanced $250,000 to
the Debtor under a Court-approved debtor in posses-
sion financing facility (the “DIP Facility”). The wire
transfer of the $250,000 advance was initiated by Pro
Con, Inec. (“Pro Con”), an entity of which Stebbins is the
chairman and CEO, but was drawn on S&S’s checking
account. Stebbins did not know why Pro Con was listed
as the initiator, but testified that because S&S has no
employees, he directed Pro Con’s Vice President of Fi-
nance to effectuate the transfer.

On September 18, 2015, upon the motions of Mis-
sion and the United States Trustee, the Court appoint-
ed Michael Askenaizer as examiner (the “Examiner”)
to oversee the proposed sale process. The Examiner
filed an interim report on September 30, 2015. On Oc-
tober 2, 2015, the Court entered an order granting the
Rejection Motion, permitting the Debtor reject its con-
tract with Mission subject to Mission’s election to pre-
serve its rights under 11 U.S.C. § 365(n).

On October 8, 2015, following a continued, contest-
ed hearing, the Court granted the Sale Procedures Mo-
tion. At this hearing, S&S agreed to lower its stalking
horse bid to $1,050,000, consisting of a credit bid of
$750,000 in financing extended to the Debtor postpeti-
tion (the “DIP Financing”) and the assumption of ap-
proximately $300,000 in liabilities, consisting of approx-
imately $130,000 in prepetition accounts payable in-
curred within 60 days of the Petition Date and approx-
imately $150,000 in cure costs related to certain con-
tracts the Debtor elected to assume. Stebbins testified
that S&S considered its agreement to lower its bid to
be a concession to defer a fight over its credit bidding
rights, but that S&S always intended to credit bid its
prepetition debt if necessary. Moreover, notwithstand-
ing the amount of DIP Financing embodied in the stalk-
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ing horse bid, both Ferdinand and Stebbins testified
that only $250,000 had been advanced as of the date of
the bid.

The Court’s order dated October 8, 2015 approving
the sale procedures (the “Sale Procedures Order”) set a
deadline for bids of November 2, 2015, an auction date
of November 5, 2015, and an objection deadline of No-
vember 12, 2015. Attached to the Sale Procedures Mo-
tion were the approved Bidding Procedures for the
Auction and the asset purchase agreement executed by
S&S. The Debtor served the approved form of Notice
of Sale Procedures, Auction Date, and Sale Hearing on
all creditors. The notice referenced the Sale Proce-
dures Order and directed interested parties to refer to
it for more information.

On October 15, 2015, the Debtor filed a Motion for
Determination of Applicability and Scope of Mission
Product Holdings, Inc.’s Election Pursuant to 11 U.S.C.
Section 365(n)(1)(B)’ (the “365(n) Motion”). Mission ob-
jected to the 365(n) Motion.® On November 12, 2015,
following a contested hearing on the matter, the Court
granted the 365(n) Motion, concluding that Mission re-
tained certain nonexclusive rights to the Debtor’s intel-
lectual property, but did not retain any exclusive rights
granted under the Mission Agreement. See In re
Tempnology, LLC, 541 B.R. 1 (Bankr. D.N.H. 2015).
On the same date, Mission filed a Notice of Appeal of
the Court’s order and the appeal remains pending.

On October 29, 2015, one week before the auction,
S&S, at Ferdinand’s request, advanced an additional
$500,000 to the Debtor under the DIP Facility. Like

3 Doe. No. 211.
% Doc. No. 231.
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the previous wire of $250,000, the $500,000 advance was
initiated by Pro Con for reasons unknown but drawn on
S&S’s checking account. Ferdinand testified that the
$500,000 advance under the DIP Facility was necessary
to fund the carve-out for professional fees and expens-
es. In any event, on the auction date, the full amount of
the DIP Financing had been advanced as was contem-
plated by the stalking horse bid.

On November 2, 2015, Mission placed a timely,
qualified overbid consisting of a cash bid of $1,300,000.

C. Marketing Efforts

Prior to the Petition Date, Phoenix developed a
sales and marketing strategy that involved the prepa-
ration of a marketing teaser to entice potential buyers,
a data room for the review of confidential information,
and a nondisclosure agreement. Phoenix initially con-
tacted five parties in search of a stalking horse, and re-
ceived some interest from a company known as Hill Co.
that had branding experience, but all declined citing the
expense. Colistra testified that these parties were tar-
geted based on their ability to understand the business,
move quickly, and have the financial wherewithal to
complete the transaction. Ultimately, Phoenix contact-
ed S&S to commence stalking horse negotiations in the
beginning of August, 2015.

Following the Petition Date, Phoenix sent the teas-
er materials to 164 potential buyers that it identified as
likely prospects from a database customarily used by
investment bankers. These prospects were selected
based on them being in a like or similar industry as the
Debtor, or industry associated with the Debtor’s prod-
ucts. Colistra testified that Phoenix contacted a broad
range of potential buyers, including liquidators, brand-
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ing experts, apparel and textile companies, medical
businesses, and hedge funds.

Of those sent the teaser, twenty-six responded that
they were not interested, and Phoenix made an addi-
tional 112 follow-up calls in an attempt to “talk to a hu-
man being.” Other than S&S, only four parties signed
nondisclosure agreements and gained access to the data
room, and only Mission submitted a bid that was higher
than S&S’s stalking horse bid. Phoenix tracked the
reasons given by various potential purchasers for not
submitting bids. Among the concerns raised were: (i)
the opportunity was too small; (ii) the Debtor’s history
of losses and lack of sales; (iii) market saturation of sim-
ilar products; (iv) lack of confidence in the defensibility
of the Debtor’s patents, particularly in light of Mis-
sion’s assertion of exclusive rights; and (v) the potential
of S&S to credit bid a substantial amount.

According to Colistra and McCarthy, the Debtor
provided Phoenix with a “do not contact list” containing
the names of businesses that Phoenix was instructed
not to contact in connection with the proposed sale.
The list consisted of major existing or prospective cus-
tomers even though Colistra testified that major cus-
tomers are often the most active bidders in sales pur-
suant to 11 U.S.C. § 363. MecCarthy did not want ven-
dors contacted because the Debtor’s size makes it reli-
ant on every order and he did not want to raise con-
cerns about the Debtor’s ability to fulfill orders. Not-
withstanding the lack of direct marketing, a press re-
lease regarding the sale was transmitted to all custom-
ers, distributors, and other “key international players.”
Colistra testified that Phoenix followed its normal sales
and marketing process and, given his experience with
sales both in and out of bankruptcy, opined that an ad-
ditional sixty-days of marketing and due diligence
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would not have yielded a different result in light of the
responses Phoenix received.

D. The Auction

On November 5, 2015, the Debtor conducted the
Auction at the offices of its counsel, Nixon Peabody. At
the outset of the Auction, the Debtor made the follow-
ing representations of regarding the then-present state
of its assets and liabilities: (i) S&S had loaned the
Debtor $750,000 under the DIP Facility; (ii) the Debtor
was holding cash in the amount of $600,000; (iii) the
Debtor had accounts receivable in the amount of
$100,000; (iv) the Debtor had inventory of $1,200,000 at
cost consisting almost entirely of finished product with
sale margin of at least 20%; (v) the Debtor had postpe-
tition accounts payable of approximately $350,000; and
(vi) the “carve-out” from the sale for the Debtor’s pro-
fessionals totaled $400,000. Notably, under the asset
purchase agreements signed by S&S and Mission, the
Debtor’s cash and cash equivalents were listed as ac-
quired assets. The Debtor also explicitly reserved the
right to conduct negotiations off the record.

In light of Mission’s qualified overbid of $1,300,000
in cash, S&S opened bidding with a credit bid of
$1,400,000, which included a prepetition credit bid,
which the Debtor immediately accepted and stated was
a superior bid. Mission protested S&S’s credit bid of
prepetition debt and reserved the right to return to its
original bid, but continued to offer higher bids consist-
ing of the Debtor’s cash and cash equivalents, meaning
that such cash or cash equivalents would be left in the
estate and excluded from the acquired assets. In re-
sponse to Mission bidding the Debtor’s assets, including
its accounts receivable and inventory, the Debtor an-
nounced that for purposes of the Auction the value of
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the accounts receivable would be reduced from
$100,000 to $80,000, and the value of the inventory was
reduced from $1,200,000 to a liquidation value of
$120,000. Colistra testified that this was done when he
realized that it was not appropriate to utilize “book
value” in this context for these assets.

After several more rounds of bidding, Mission
submitted the penultimate bid of $2,600,000 (the “Mis-
sion Bid”), consisting of the following:

(i) $1,800,000 in cash paid by Mission;

(ii) $600,000 of the Debtor’s cash to be left in the
estate;

(iii) $80,000 of the Debtor’s accounts receivable to
be left in the estate; and

(iv) $120,000 of the Debtor’s inventory to be left in
the estate.

The Debtor accepted the Mission Bid.

Following the Mission Bid, S&S bid $2,700,000 (the
“S&S Bid”) consisting of the following:

(i) $750,000 credit bid of DIP Facility;

(ii)) $657,000 of assumed prepetition unsecured
debt at the amount scheduled by the Debtor ex-
cluding disputed claims and any rejection damage
claim;
(iii) $600,000 of the Debtor’s cash to be left in the
estate;

(iv) $80,000 of the Debtor’s accounts receivable to
be left in the estate;

(v) $120,000 of the Debtor’s inventory to be left in
the estate;
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(vi) $50,000 of assumed postpetition accounts paya-
ble; and

(vii)$443,000 credit bid of prepetition debt.

Stebbins testified that S&S altered its bidding strategy
on the advice of Attorney Candon, reasoning that mir-
roring Mission’s bid structure made it easier to com-
pare the two bids and avoided a further challenge by
Mission by reducing S&S’s need to credit bid prepeti-
tion debt. Similarly, S&S incorporated the assumption
of $657,000 in prepetition liabilities into its bid at At-
torney Candon’s advice. Indeed, Stebbins testified
S&S has the financial ability to pay these claims, but
that he did not know which creditors’ claims were being
assumed and relied on Attorney Candon to formulate
this component of S&S’s bid. At the Auction, S&S also
reserved the right to try to renegotiate any amount of
an assumed liability directly with the claimant.

At the Auction, no representations were made re-
garding whether the Employment Condition was
waived or satisfied. At the sale hearings, both McCar-
thy and Ferdinand testified that they have not received
employment offers from S&S, but expected such offers
to be forthcoming. Stebbins testified that S&S intends
to keep all eighteen of the Debtor’s employees.

The Debtor accepted the S&S Bid as superior to
the Mission Bid. Mission declined to bid further or be
designated as the backup bidder, protesting that the
Mission Bid was already best and highest. The Debtor
filed a notice of successful bidder on November 6, 2015.

E. Post-Auction Procedural History

Mission filed the Objections on November 12, 2015,
asserting, inter alia, that: the S&S Bid was miscalcu-
lated and inferior to the Mission Bid; S&S’s credit bid-
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ding rights should be denied and its claim recharacter-
ized as equity; the sale was conducted in bad faith; and
the sale must be denied as a sub rosa plan. On Novem-
ber 16, 2015, the Examiner, the Debtor, and S&S each
filed responses to the Objections.’

The Examiner filed his final report on November
13, 2015 (the “Final Report”), which was subsequently
amended with leave of the Court on November 24,
2015 1In the Final Report, the Examiner concluded
that Mission and all other creditors will receive better
treatment through the proposed sale than through the
only realistic alternative—a liquidation. In support,
the Examiner reasoned that in light of S&S’s secured
claim in the amount of $5,500,000, which he determined
is not subject to a viable claim for equitable subordina-
tion and only $2,000,000 of which might be vulnerable to
a recharacterization challenge, the Debtor’s creditors
would not receive any distribution under any other cir-
cumstances. The Examiner further opined that given
the limited value of the Debtor’s business and the fact
that the only bidders were the parties already em-
broiled in litigation, additional or different marketing
would not yield a different or better result.

The Court conducted an evidentiary hearing con-
cerning the proposed sale on November 18, 2015, and
November 23, 2015. At the conclusion of the hearing,
the Court took the matter under advisement and di-
rected the parties to file proposed findings by Decem-
ber 1, 2015. Both Mission and the Debtor filed pro-
posed findings. Attached to the Debtor’s proposed or-
der were revised copies of the asset purchase agree-

"Doe. Nos. 257 , 258, 259, respectively.
8 Doc. Nos. 252, 270.
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ment signed by S&S. In addition to amending Exhibits
2.1 and 2.2 to conform the definitions of acquired assets
and excluded assets to the S&S Bid, Exhibit 3.1, which
states the methodology for calculating the S&S Bid,
now lists prepetition liabilities totaling $657,278 to be
assumed by S&S by claimant and amount to be paid by
S&S.

IV. POSITIONS OF THE PARTIES

Generally, the Debtor asserts that the record re-
flects its marketing efforts were appropriate, the S&S
Bid was higher in all respects, and the sale represents a
good faith, arm’s length transaction which the Court
should approve. For the sake of clarity, the Court will
focus on Mission’s objections and the various parties’
responses thereto.

A. Mission

Through the Objections, Mission takes issue with
nearly every aspect of the sale process. From the out-
set, Mission argues that the Debtor and S&S have col-
luded to use this bankruptcy case for the sole imper-
missible purpose of rejecting the Mission Agreement
and now seek to use the sale as a foreclosure vehicle for
“notional” value. The central premise of most of Mis-
sion’s complaints is the allegation that the Debtor is en-
tirely controlled by S&S through Stebbins. As evi-
dence of this pervasive control, Mission alleges that
S&S and Stebbins have repeatedly dictated terms to
the Debtor, such as the stalking horse bid and forbear-
ance agreement, which the Debtor has accepted with-
out negotiation.

Mission asserts that S&S should be prohibited from
credit bidding its prepetition debt for cause under 11
U.S.C. § 363(k) for several reasons. First, Mission urg-
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es that the Court to find that S&S has engaged in ineq-
uitable conduct as evidenced by its self-dealing and
“loan to own” strategy. Second, Mission posits that
S&S’s credit bidding rights should be limited because
the validity and amount of its secured claim is subject
to a bona fide dispute and has not yet been determined.
Third, Mission argues that under the standard articu-
lated in Aquino v. Black (In re AtlanticRancher, Inc.),
279 B.R. 411, 433 (Bankr. D. Mass. 2002), cause exists to
recharacterize S&S’s secured loans as equity and, as
such, S&S’s credit bid rights must be limited to the ac-
tual and necessary extension of credit under the DIP
Facility.” In support, Mission cites the Debtor’s finan-
cial history which indicates inadequate capitalization,
substantial control by Stebbins, S&S’s loan mirroring
its controlling equity position, and the fact that no con-
ventional lender would have loaned the Debtor money
on similar terms.

Turning to the sale process, Mission contends that
there was an insufficient marketing period to allow for
an open and competitive sale. Mission also asserts that
Phoenix’s adherence to a “do not contact list” given to
it by the Debtor further reflects that the Debtor inten-
tionally did not actively market itself to companies
who, according to Colistra, are often some of the most
active bidders in bankruptcy sales. Indeed, Mission ar-
gues that the Debtor never even investigated any op-
tions other than a going concern sale to S&S. Addition-
ally, Mission states that S&S’s initial credit bid of ap-

? Although the specter of equitable subordination was raised
early in this case, Mission has not advanced an argument under
that theory in the Objections or requested any relevant findings in
its proposed findings of fact.
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proximately $7,000,000 chilled interest in the sale pro-
cess.

Mission also cites several flaws and/or incidences of
inequitable conduct in the Auction. Mission asserts
that the Debtor’s open admission that it would, and
then did, negotiate bids off the record with S&S evi-
dences collusion. Moreover, Mission complains that the
Debtor’s unilateral, mid-Auction announcement that it
was changing the Auction values of the Debtor’s inven-
tory and accounts receivable was done for the sole pur-
pose of devaluing Mission’s bids and strengthening
S&S’s bidding position. Mission also notes that S&S
never announced whether the Employment Condition
was waived or satisfied.

Mission’s primary objection to the Auction, howev-
er, is that it should have been declared the successful
bidder as each of its bids were “unequivocally higher”
than those of S&S. Mission suggests that the Debtor
fraudulently inflated the value of each of S&S’s bids,
including the S&S Bid, by colluding with S&S to “park”
an unnecessary advance of $500,000 under the DIP Fa-
cility in the Debtor’s accounts to create a postpetition
credit bid right. Because this advance did not occur un-
til after the stalking horse bid was accepted, Mission
asserts that it was overvalued from the start. Then,
based on the presence of $600,000 in the Debtor’s bank
account at the time of the Auction, a mere week after
the $500,000 advance under the DIP Facility, Mission
argues the advance must have been unnecessary.
Moreover, because the Debtor’s cash and cash equiva-
lents were, at least initially, acquired assets under the
respective asset purchase agreements, Mission con-
tends that S&S’s credit bid would have essentially
bought its own cash back, thus reducing the net value
of the transaction by $500,000.
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Based on that line of reasoning, Mission argues that
S&S bidding the Debtor’s cash results in the same asset
being counted twice—first as a liability and then as an
asset. According to Mission, only once S&S agrees to
leave the Debtor’s cash in the estate is the $500,000
loan completed, justifying a bid with a net economic
value of no more than $750,000. Mission concedes,
however, that the result might be different had the
Debtor exhausted the DIP Facility in its operations
prior to the auction. In any event, because the Mission
Bid did not suffer from this mathematical infirmity, it
was superior to the S&S Bid.

Mission also contests the value assigned to S&S’s
assumption of liabilities. In support, Mission makes
much of the fact that Stebbins testified that the total
amount assumed was approximately $600,000, and he
did not know with specificity which claims are being
assumed. This so-called “cap,” coupled with a lack of
clarity regarding which claims are being assumed, and
S&S’s admission that it could negotiate to pay less than
$657,000, drive Mission to the conclusion that S&S’s as-
sumption of prepetition liabilities is impossible to value
for bidding purposes.

Ultimately, Mission argues that the proposed sale
to S&S will constitute a de facto plan that is incapable
of confirmation. First, Mission contends that the pro-
posed sale essentially creates an undefined class of un-
secured creditors who will be paid in full, while the re-
mainder will likely receive nothing under the sale or
any subsequent plan. This, Mission urges, is unfair dis-
crimination against creditors in the same class. Second,
because S&S will retain its ownership of the Debtor
notwithstanding this treatment of the contested unse-
cured creditors, Mission asserts that the proposed sale
violates the absolute priority rule.
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For all these reasons, Mission argues that S&S is
not a good faith purchaser and the sale must be denied.

B. The Debtor

The Debtor argues that the record overwhelmingly
supports approval of the sale. Indeed, the Debtor notes
from the outset that the Examiner, a third party ap-
pointed to oversee the sale process at the request of
Mission and the United States Trustee, supports the
sale to S&S. Furthermore, the Debtor asserts that
Mission’s repeated allegations of inappropriate conduct
by the Debtor and S&S are not supported by a scintilla
of evidence.

To start, the Debtor states that the record reflects,
and the Examiner has confirmed, that Phoenix ade-
quately marketed the Debtor’s assets, having devel-
oped a marketing strategy based on its professional ex-
perience and contacted over 160 prospective buyers in
similar or associated businesses. The Debtor asserts
there is no evidence that S&S influenced or interfered
with Phoenix’s efforts or otherwise directed the course
of the sale. Moreover, the Debtor emphasizes that Col-
istra testified that Phoenix followed its customary pro-
cedures for such a transaction and he believed addi-
tional marketing would not have yielded a different re-
sult. In further support of that statement, the Debtor
points out that one of the reasons identified by prospec-
tive buyers who declined to pursue the transaction was
the ongoing dispute with Mission regarding the Mission
Agreement.

The Debtor maintains that Mission’s protests re-
garding the Auction are equally without merit. The
Debtor notes that Mission did not object to its reserva-
tion of the right to conduct bid negotiations off the rec-
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ord, and contends that the Debtor had conversations
with all parties, Mission included, during the break.
With respect to Mission’s complaint about the unilat-
eral devaluation of the Debtor’s assets mid-Auction, the
Debtor explains that the assets were initially given a
book value because they would be acquired by the pur-
chaser. Only once Mission began bidding the assets
was it determined that a liquidation value as both nec-
essary and appropriate for purposes of the Auction.
The Debtor argues that Mission was not prejudiced by
this change because the discount factor applied to both
parties at the same rate.

The Debtor states that Mission’s complaints that
S&S is bidding only “notional” value is ironic, as S&S
simply adopted Mission’s bidding strategy, and under-
cut by Mission’s assertion that the exclusion of assets
from the purchase increased the value of their bid.
Like the discount factor, the Debtor contends that the
value of the excluded assets must be applied equally to
both bids. The Debtor further characterizes Mission’s
claim that the Debtor’s cash should not be counted as
consideration for the S&S Bid as “nonsensical,” arguing
that leaving the $600,000 is the same as a cash bid. The
Debtor emphasizes that the advances under the DIP
Facility were made in accordance with the budget ap-
proved by the Court. In sum, the Debtor argues that
“basic math” supports the assertion that the S&S Bid is
superior to the Mission Bid in all respects.

The Debtor also contests Mission’s assertions that
the proposed sale is a sub rosa plan, and argues that it
complies with 11 U.S.C. § 363. The Debtor urges that
the proposed sale preserves the going concern value of
the Debtor’s business, while Mission’s was simply a liq-
uidating bid. The Debtor further opines that it is not
uncommon for a party to assume liabilities as part of a
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transaction. Finally, the Debtor states that a liquidat-
ing plan will be filed to address the disposition of the
excluded assets and provide a waterfall for the remain-
ing claim holders in a manner consistent with the Bank-
ruptey Code.

In sum, the Debtor argues that Mission has not
pointed to any facts to support its allegations that the
Debtor or S&S have acted in bad faith. The Debtor as-
serts that it filed the present case to reject a burden-
some contract, right size its balance sheet, and emerge
as a going concern. Moreover, the Debtor contends
that the Debtor and S&S have gone to “extreme
lengths” to preserve an arm’s length transaction, and
that there is no evidence that the Debtor colluded with
or is controlled by S&S. In further support, the Debtor
again cites the Examiner’s report, which it states con-
firms the Debtor’s position that the conduct of the sale
was appropriate and that S&S’s liens are valid at least
in an amount sufficient to cover S&S’s proposed prepe-
tition credit bid.

C. §&S

S&S supports the sale and suggests that the record
amply establishes S&S is a good faith purchaser. Ac-
cording to S&S, Mission has attempted to cloud the is-
sues before the Court by making inflammatory accusa-
tions regarding collusion and misconduct, but was ulti-
mately unable to present any evidence in support of its
allegations. S&S contends that the record before the
Court demonstrates that neither S&S nor Stebbins
have done anything to interfere with or manipulate the
sale process. To the contrary, S&S posits that the tes-
timony of all four witnesses, which was not rebutted by
any witness called by Mission, shows that S&S partici-
pated in an open and fair auction.
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S&S disputes Mission’s assertion that there is any
basis to limit its credit bidding rights. With respect to
the postpetition DIP Financing, S&S argues that it in-
disputably loaned $750,000 as approved by the Court’s
interim and final orders regarding cash collateral and is
entitled to credit bid that amount. With respect to its
prepetition secured debt, S&S maintains that it has the
right to credit bid up to $5,550,000, noting that the Ex-
aminer’s independent analysis concludes that at least
$3,500,000 of that claim is not subject to a viable re-
characterization challenge. Thus, S&S asserts that if
the Court were to estimate its claim for credit bidding
purposes, the result would not affect S&S’s actual cred-
it bid of only $443,000 prepetition debt. Moreover, dis-
tinguishing the present case from the “loan to own”
characterization advanced by Mission, S&S emphasizes
that unlike In re Fisker Auto. Holdings, Inc., 510 B.R.
55 (Bankr. D. Del. 2014), and In re The Free Lance—
Star Publ’g Co. of Fredericksburg, VA, 512 B.R. 798
(Bankr. E.D. Va. 2014), S&S did not acquire its prepeti-
tion debt at a steep discount, but instead paid full value.

D. The Examiner

The Examiner filed a response to the Objections to
address “misleading” arguments and emphasize that
the estate and its creditors are best served by a prompt
consummation of the sale. Indeed, the Examiner posits
that there is no alternative that is likely to pay the
prepetition creditors. The Examiner contends there is
no evidence of collusion or misconduct, and, relying on
his prior report, asserts that the amount of S&S’s prep-
etition credit bid is not subject to recharacterization.
Alternatively, even if there were some collusion, which
he disputes, the Examiner suggests that it is relevant
only to issues under 11 U.S.C. § 363(m), and does not
warrant denial of the sale.
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The Examiner argues that the Court should reject
Mission’s “notional” consideration argument as factual-
ly incorrect. The Examiner explains that neither S&S
nor the Debtor are double counting the Debtor’s cash
on hand because in order to compare the relative worth
of the competing bids, one would compare the net equi-
ty on the Debtor’s balance after each bid. Thus, on a
balance sheet, the S&S Bid results in both the reduc-
tion in the Debtor’s liabilities arising from the DIP Fi-
nancing and assets in the amount of $600,000. For this
reason, the Examiner concludes that the S&S Bid is
higher and better.

The Examiner states that there is a business justi-
fication to the sale, as the assets are wasting, the sale
furthers the interests of the Debtor, creditors, and eq-
uity, and does not render creditor’s rights meaningless.
Moreover, the Examiner opines that if the sale were
denied, conversion will quickly follow as S&S would
cease funding the operation. Lastly, the Examiner ar-
gues that the sale does not implicate the absolute prior-
ity rule because S&S is not receiving anything on ac-
count of its equity interest, but is instead buying the
assets in exchange for its debt.

V. DISCUSSION

Section 363(f) of the Bankruptcy Code permits the
sale of estate property free and clear of any interest.
11 U.S.C. § 363(f). Under 11 U.S.C. § 363(b)(1), a Chap-
ter 11 debtor in possession may do so other than in the
ordinary course of business after notice and a hearing.
11 U.S.C. §363(b)(1); see also 11 U.S.C. §1107(a) (af-
fording a Chapter 11 debtor in possession the rights of
a trustee). Section 1123(b)(4) of the Bankruptcy Code
contemplates that sale of all or substantially all of
Chapter 11 debtor’s assets may be effectuated through



423

a plan, 11 U.S.C. § 1123(b)(4), but the Supreme Court of
the United States has recognized that a Chapter 11
debtor may alternatively sell substantially all its assets
pursuant to 11 U.S.C. § 363(b) prior to confirmation to
then be followed with the confirmation of a liquidating
plan. Florida Dept. of Revenue v. Piccadilly Cafete-
rias, Inc., 554 U.S. 33, 128 S.Ct. 2326, 2331 n. 2 (2008).
The concern raised by pre-confirmation sales is that
“[s]ection 363(b) seems on its face to confer upon the
bankruptey judge virtually unfettered discretion to au-
thorize the use, sale or lease, other than in the ordinary
course of business, of property of the estate,” Comm. of
Equity Sec. Holders v. The Lionel Corp. (In re Lionel
Corp.), 722 F.2d 1063, 1071 (2nd Cir. 1983), which could
deny creditors the statutory protections they would
otherwise receive through the Chapter 11 confirmation
process by establishing the terms of a sub rosa, or per-
haps more accurately, de facto, plan in connection with
the sale. See, e.g., Motorola, Inc. v. Official Comm. of
Unsecured Creditors and JPMorgan Chase Bank, N.A.
(In re Iridium Operating LLC), 478 F.3d 452, 466 (2d
Cir.2007) (“The reason sub rosa plans are prohibited is
based on a fear that a debtor-in-possession will enter
into transactions that will, in effect, short circuit the
requirements of Chapter 11 for confirmation of a reor-
ganization plan.” (internal quotation marks and altera-
tion omitted)); In re Braniff Aiwrways, Inc., 700 F.2d
935, 940 (5th Cir. 1983) (holding that debtor may not
use 11 U.S.C. § 363 to sidestep the protection creditors
have when it comes time to confirm a plan of reorgani-
zation). The tension is clear—“[d]ebtors need flexibil-
ity and speed to preserve going concern value; yet one
or more classes of creditors should not be able to nullify
Chapter 11’s requirements.” In re Chrysler LLC, 576
F.3d 108, 116 (2d Cir.), cert. granted, judgment vacated
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sub nom. Indiana State Police Pension Trust v. Chrys-
ler LLC, 558 U.S. 1087, 130 S. Ct. 1015 (2009) and va-
cated sub nom. In re Chrysler, LLC, 592 F.3d 370 (2d
Cir. 2010).

This Court addressed this friction in In re Pub.
Serv. Co. of New Hampshire, 90 B.R. 575, 582 (Bankr.
D.N.H. 1988), holding that it must apply a greater level
of scrutiny to a proposed transaction the closer it is to
the heart of the reorganization process. It found that
the appropriate standard for approval of a transaction
that essentially reorganizes the debtor outside the con-
firmation process is:

whether good cause has been shown to imple-
ment the transaction of this stage of this pro-
ceeding i.e., does it have valid business reasons
supporting it and does it make good sense in
the overall context of the reorganization pro-
cess? Phrased negatively, the standard might
be whether the proposed transaction might im-
properly and indirectly lock the estate into any
particular plan mode prematurely, and without
the protection afforded by the procedures sur-
rounding a disclosure statement and confirma-
tion hearing, in a plan of reorganization.

Id. at 581. Factors that may help the Court assess the
business sense and reason for the proposed transaction
include:

the proportionate value of the asset to the es-
tate as a whole, the amount of elapsed time
since the filing, the likelihood that a plan of re-
organization will be proposed and confirmed in
the near future, the effect of the proposed dis-
position on future plans of reorganization, the
proceeds to be obtained from the disposition
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vis-a-vis any appraisals of the property, which
of the alternatives of use, sale or lease the pro-
posal envisions and, most importantly perhaps,
whether the asset is increasing or decreasing in
value.

In re Lionel Corp., 722 F.2d at 1071. The Court must
also find that creditors were afforded the following pro-
tections provided through the plan confirmation pro-
cess:

(1) The right of creditors to receive a disclosure
statement;

(2) The power of creditors holding claims in an im-
paired class to vote;

(3) The entitlement of dissenting creditors and eq-
uity interest holders to a return equal to or
greater than that which they would receive in a
liquidation pursuant to chapter 7;

(4) The absolute priority rule; and

(5) The ability of all parties-in-interest to be heard
at a confirmation hearing as to matters affect-
ing confirmation, including good faith, continu-
ance of management, and feasibility.

In re Isaacson Steel, Inc., Bk. No. 11-12415-JMD, 2013
WL 5428725, at *5 (Bankr. D.N.H. Sept. 25, 2013)
(quoting In re Crowthers McCall Pattern, Inc., 114
B.R. 877, 881 (Bankr. S.D.N.Y. 1990)); see also Western
Auto Supply Co. v. Savage Arms, Inc. (In re Savage
Indus., Inc.), 43 ¥.3d 714, 720 (1st Cir. 1994) (noting
that 11 U.S.C. § 363(b)(1) mirrors the court’s duty un-
der 11 U.S.C.§1129 to independently scrutinize the
debtor’s reorganization plan).
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Notably, section “363 sales to insiders are subject
to a higher scrutiny because of the opportunity for
abuse.” See In re Tidal Const. Co., Inc., 446 B.R. 620,
624 (Bankr. S.D. Ga. 2009). The Bankruptcy Code de-
fines an “insider” as any director, officer, general part-
ner, or person in control of the debtor as well as rela-
tives of any such persons. See 11 U.S.C. § 101(31)(B).
Insider status may also be found where and individual
or entity has a relationship “close enough to gain an ad-
vantage attributable simply to affinity rather than to
the course of business dealings between the parties.”
Friedman v. Sheila Plotsky Brokers, Inc. (In re
Friedman), 126 B.R. 63, 70 (B.A.P. 9th Cir. 1991),; see
Schreiber v. Stephenson (In re Emerson), 244 B.R. 1,
31-32 (Bankr. D.N.H. 1999) (“The legislative history of
11 U.S.C. §101(31) states that ‘{aln insider is one who
has a sufficiently close relationship with the debtor that
his conduct is made subject to closer scrutiny than
those dealing at arms length with the debtor.””). In this
context, higher scrutiny requires a debtor to demon-
strate “that the assets are being sold for the highest
price attainable” and “that [the] insider transaction is
the result of bona fide arm’s length transaction[] and
not driven by other factors.” In re Tidal Const. Co.,
Inc., 446 B.R. at 624.

A. The Sale Procedures Afforded Creditors the
Same Substantive Protections as the Confir-
mation Process

Section 1125 of the Bankruptcy Code requires that
plan proponents provide creditors and parties in inter-
est a disclosure containing adequate information to al-
low the holder of a claim to make an informed judgment
about the plan. 11 U.S.C. §1125. Therefore, because

the proposed sale of substantially all of the Debtor’s
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assets is the functional equivalent of a plan, the credi-
tors and parties in interest were entitled to the func-
tional equivalent of a disclosure statement. Here, cred-
itors and parties in interest received the Sale Proce-
dures Motion, the stalking horse bid, and the Notice of
Sale Procedures, Auction Date, and Sale Hearing which
expressly referenced the Sale Procedures Order.
These documents laid out the relevant terms and pro-
cedures associated with the sale, and outlined the im-
pact on the estate. The Court finds that creditors re-
ceived adequate disclosure to determine whether they
wished to object to the sale.

Next, pursuant to 11 U.S.C. § 1126, holders of a
claim or interest may vote to accept or reject a plan. 11
U.S.C. § 1126. While creditors did not have the right to
vote on the sale per se, they did have the right to file
objections to both the Sale Procedures Motion and to
the approval of the sale. The deadlines for doing so
were noticed far in advance, and only Mission opted to
do so. Under the circumstances, the Court finds that 11
U.S.C. § 1126 is satisfied. See In re Isaacson Steel, Inc.,
2013 WL 5428725, at *7 (finding the right to object to a
proposed settlement was the functional equivalent to
voting).

Similarly, creditors have the right to be heard at a
confirmation hearing with respect to matters affecting
confirmation. Here, the Court conducted hearings on
the Sale Motion on September 18, 2015, and October 2,
2015, and a two day evidentiary hearing with respect to
the proposed sale on November 18, 2015 and November
23, 2015. All hearings were appropriately noticed. In-
terested parties appeared and were heard both in sup-
port and opposition of the proposed sale.
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Section 1129(b)(2)(B)(ii) of the Bankruptcy Code
requires fair and equitable treatment for a class of im-
paired creditors that have not accepted the plan by
mandating that “the holder of any claim or interest that
is junior to the claims of such class will not receive or
retain under the plan on account of such junior claim or
interest any property.” 11 U.S.C. § 1129(b)(2)(B)(i).
This provision is known as the absolute priority rule.
Mission contends that the proposed sale violates the
absolute priority rule because S&S will retain its equity
interests while Mission, an unsecured creditor, will re-
ceive nothing. Mission’s objection is factually incorrect
because S&S will not retain its equity interest or re-
ceive any distribution on account of it, but is instead
purchasing the Debtor’s assets. Therefore, the abso-
lute priority rule is not implicated.

A Chapter 11 plan may not unfairly discriminate
among creditors of the same class. 11
U.S.C.§1123(a)(4). The United States Court of Ap-
peals for the First Circuit has specifically held that “all
creditors of equal rank with claims against the same
property should be placed in the same class.” Granada
Wines, Inc. v. New England Teamsters and Trucking
Indus. Pension Fund, 748 F.2d 42 (1st Cir. 1984). Mis-
sion argues that is precisely what the proposed sale
fails to do as essentially all uncontested prepetition un-
secured creditors will be paid through the proposed
sale while Mission will receive nothing. Again, Mission
mischaracterizes the effect of the proposed sale. Ad-
mittedly, many creditors of the same class as Mission
will receive payment, but that is only because S&S has
assumed those liabilities as part of the consideration for
the S&S Bid. The assumption of liabilities is common
practice and there are sound business reasons why
some are assumed while others are not. This is particu-
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larly the case where a purchaser of the debtor’s assets
may wish to continue doing business with certain prep-
etition creditors. Notably, the proposed sale in this
case is distinguishable from In re CGE Shattuck, LLC,
254 B.R. 5, 11 (Bankr. D.N.H. 2000), where a plan op-
ponent used the promise of a discriminatory distribu-
tion to secure votes against a plan of reorganization. In
sum, the Court finds that S&S’s assumption of liabili-
ties does not constitute an attempt to circumvent the
Bankruptcy Code.

The final substantive protection is that the holders
of claims in a class that has rejected the plan must “re-
ceive or retain under the plan on account of such claim
or interest property of a value, as of the effective date
of the plan, that is not less than the amount that such
holder would so receive or retain if the debtor were lig-
uidated under chapter 7 of this title on such date ....”
11 U.S.C. § 1129(a)(7). As will be discussed in greater
detail below, unsecured creditors would almost certain-
ly receive nothing in a liquidation, while in comparison
$50,000 of postpetition accounts payable and approxi-
mately $657,000 of prepetition unsecured debt will be
assumed by S&S as part of the sale.

B. The Proposed Sale Has a Valid Business Rea-
son and Makes Good Sense in the Overall
Context of the Reorganization

Under the present circumstances, the business rea-
son to proceed with the proposed sale is apparent—
there is likely no alternative that will yield any benefit
to the Debtor’s creditors. By all accounts, the Debtor is
administratively insolvent and cannot continue in
Chapter 11 without DIP Financing. If the proposed
sale is rejected, it is unlikely S&S will continue to fund
the reorganization. Based on his investigation and ob-
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servations, the Examiner has concluded that unless the
sale is consummated quickly, the value of the Debtor
and its assets will continue to decline. Given that S&S
holds a secured claim in excess of $5,500,000, there
would be no funds available for distribution in a Chap-
ter 7 liquidation. In contrast, the proposed sale not on-
ly provides for the payment of most of the Debtor’s un-
secured debt, but also provides a pool of assets for the
estate from which additional claims may be paid
through a future liquidating plan. Therefore, in this
context, a pre-confirmation sale pursuant to 11
U.S.C. § 363(b) is a logical vehicle to attempt to maxim-
ize the Debtor’s value as a going concern.

The Court finds that the marketing of the Debtor’s
assets was sufficient and appropriate under facts of this
case. Phoenix engaged in extensive marketing efforts
which consisted of contacting over 160 prospective
buyers that it identified using databases customarily
used by investment bankers. These prospective buyers
were targeted based on their business interests in an
attempt to find a buyer in the same, similar, or related
industry for a synergistic match. Notwithstanding
these efforts, only five entities executed nondisclosure
agreements to gain access to the confidential data room
and only two submitted qualified bids. While Phoenix
did adhere to a “do not contact” list given by the Debt-
or, the Debtor’s rationale for doing so—concern that
marketing would have jeopardized outstanding and fu-
ture contracts—was reasonable and there is no evi-
dence that it negatively impacted the sale process. To
the contrary, the responses given by parties who de-
clined to bid indicate that there was a common percep-
tion that there was little value in the sale, particularly
in light of the Debtor’s history of losses, S&S’s credit
bid, and the concern regarding the defensibility of the
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Debtor’s intellectual property rights against Mission.
These observations support Colistra’s conclusion that
an additional sixty days of marketing and due diligence
would not have yielded a different result.

Contrary to Mission’s assertions, there is no evi-
dence in the record establishing any misconduct or col-
lusion in the sale process by the Debtor and S&S.
Stebbins credibly testified that when it became appar-
ent that a workout would be necessary, both Stebbins
and Schleicher resigned from the management commit-
tee, the Debtor and S&S each retained independent
counsel, and Stebbins took no further part in the Debt-
or’s operations. His testimony was supported by that
of McCarthy and Ferdinand, who each testified that
Stebbins was not involved with the Debtor’s operations
post-resignation or otherwise exerting any undue influ-
ence into the Chapter 11 process.

Mission protests that S&S, through Stebbins, has
on numerous occasions dictated the terms of important
transactions, such as the forbearance agreement and
stalking horse bid, and the Debtor has simply acqui-
esced without negotiation. This, however, is not a
proper characterization of the record. While the salient
terms of the forbearance agreement and stalking horse
bid may have been initially discussed at the meeting
held on July 13, 2015, the uncontroverted testimony is
that the details of those agreements were negotiated
later by their respective counsel. The Court further
notes that agreement to a proposal, by itself, is not evi-
dence of undue influence or collusion where the pro-
posal is attractive and fair from the Debtor’s perspec-
tive. This is particularly true where a debtor’s financial
status has left it with few options.



432

Mission points to several alleged flaws in the sale
process that rendered the Auction unfair, but upon re-
view, the Court discerns no prejudice. First, Mission
argues that the stalking horse bid should not have been
accepted because the full amount of the DIP Financing
had not been advanced until a week before the Auction.
Although it is technically true that S&S’s stalking
horse bid was underfunded at the time the Debtor ac-
cepted it, the issue was resolved prior to the Auction
when the Debtor requested the full amount of the DIP
Facility in accordance with its budgeted needs. Second,
Mission complains that the Debtor engaged in off the
record bid negotiations with S&S, but that was con-
sistent with the announced procedures and Mission
failed to explain how these negotiations tainted the
Auction. Third, Mission objects to the Debtor’s mid-
Auction revaluation of the Debtor’s assets—specifically
the inventory and accounts receivable—as having been
done purposely to devalue Mission’s bids. To the ex-
tent that the same discount factor applied to both par-
ties’ bids, Mission remained on equal footing with S&S
and its objection is ill-taken.

Mission asserts that collusion and misconduct are
apparent by the Debtor’s constant inflation of the S&S
Bid’s value, but simple math refutes this argument.
Both the S&S Bid and the Mission Bid contain three of
the same components: (i) $600,000 of the Debtor’s cash
to be left in the estate; (ii) $80,000 of the Debtor’s ac-
counts receivable to be left in the estate; and (iii)
$120,000 of the Debtor’s inventory to be left in the es-
tate. Mission, however, contends that S&S cannot bid
the Debtor’s cash because that amount is already em-
bodied in S&S’s $750,000 credit bid of the DIP Facility.
The DIP Financing, Mission explains, was not actually
a loan until S&S agreed to leave the funds in the estate.
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Ironically, if, as Mission says, the DIP Financing was
not a loan, then the Debtor’s cash position must be ad-
justed to reflect that no loan occurred, meaning that
the $600,000 would not be in the estate for Mission to
bid. Put simply, either the $600,000 is an asset of the
estate with a corresponding liability for the DIP Facili-
ty, or it is not. Indeed, the transfer cannot be charac-
terized one way for the Mission Bid and another for the
S&S Bid. As such, Mission, by bidding the Debtor’s
cash, waived any argument that it was improperly ad-
vanced.

Mission’s challenge to S&S’s prepetition credit bid
of $443,000 is equally without merit. Section 363(k) of
the Bankruptcy Code provides:

At a sale under subsection (b) of this section of
property that is subject to a lien that secures
an allowed claim, unless the court for cause or-
ders otherwise the holder of such claim may bid
at such sale, and, if the holder of such claim
purchases such property, such holder may off-
set such claim against the purchase price of
such property.

11 U.S.C.§363(k) (emphasis added). “The right to
credit bid is not absolute,” and the Bankruptcy Code
“plainly contemplates situations in which estate assets
encumbered by liens are sold without affording secured
lenders the right to credit bid.” In re Phila. Newspa-
pers, LLC, 599 F.3d 298, 315 (3d Cir. 2010), as amended
(May 7, 2010). Courts have recognized inequitable con-
duct as cause to limit credit bidding, see, e.g., In re Free
Lance—Star Publ’g Co. of Fredericksburg, VA, 512
B.R. at 806, but it is not necessary. See In re Philadel-
phia Newspapers, LLC, 599 F.3d at 316 n.14 (3d Cir.
2010) (“A court may deny a lender the right to credit
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bid in the interest of any policy advanced by the Code,
such as to ensure the success of the reorganization or to
foster a competitive bidding environment.”). Courts
have also denied the right to credit bid where “a suffi-
cient dispute exists regarding the validity of the lien
forming the basis for a credit bid.” In re Merit Grp.,
Inc., 464 B.R. 240, 252 (Bankr. D.S.C. 2011); see In re
Fisker Auto. Holdings, Inc., 510 B.R. 55, 61 (Bankr. D.
Del. 2014) (“The law leaves no doubt that the holder of
a valid lien of which has not yet been determined, as
here, may not bid its lien.”); In re Medical Software
Sols., 286 B.R. 431, 442 (Bankr. D. Utah 2002) (credit
bidding permitted only if creditor has a valid security
interest).

As the Court has repeatedly stated, the record is
devoid of any facts to establish S&S engaged in any in-
equitable conduct. Mission has also failed to demon-
strate a compelling reason why S&S’s credit bidding
rights should be limited. Although some prospective
purchasers declined to bid based on S&S’s ability to
credit bid, others cited the uncertainty of Mission’s
rights to the Debtor’s intellectual property as a chilling
factor. Couple those economic realities with the Debt-
or’s history of losses, and it is not surprising that S&S
and Mission, the two parties with the biggest stakes in
the game, were the only bidders.

The Court is also unpersuaded that S&S’s secured
claim is subject to a bona fide dispute. On Schedule D,
the Debtor listed S&S as holding a secured claim in the
amount of $5,550,000. Although S&S has not filed a
proof of claim, “[a] proof of claim or interest is deemed
filed under section 501 of this title for any claim or in-
terest that appears in the schedules filed under section
521(a)(1) or 1106(a)(2)” that is not “scheduled as disput-
ed, contingent, or unliquidated.” 11 U.S.C. § 1111(a).
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Despite Mission’s persistent refrain that S&S’s secured
claim is invalid, Mission never filed an objection to the
claim. Instead, Mission challenged S&S’s ability to
credit bid the claim in the Auction based on objections
that have never been asserted. For this reason, the
Court cannot find that the validity of S&S’s secured
claim is sufficiently in dispute to warrant a limitation of
its bidding rights.

As a final basis to challenge S&S’s right to credit
bid its prepetition debt, Mission argues that cause ex-
ists to recharacterize the debt as equity, and as such,
S&S’s credit bid should be limited to necessary postpe-
tition advances.!® Every circuit court of appeals to con-
sider the issue has upheld a bankruptey court’s equita-
ble authority under 11 U.S.C. § 105(a) to recharacterize
debt as equity. See Fairchild Dornier GmbH v. Official
Committee of Unsecured Creditors (In re Official
Committee of Unsecured Creditors for Dornier Avia-
tion (North Am.), Inc.), 453 F.3d 225, 231 (4th Cir.
2006); Cohen v. KB Mezzanine Fund II, LP (In re
SubMicron Sys. Corp.), 432 F.3d 448, 455 (3d Cir. 2006);
Sender v. The Bronze Group, Ltd. (In re Hedged—Invs.
Assoc., Inc.), 380 F.3d 1292, 1298 (10th Cir. 2004);
Bayer Corp. v. MascoTech, Inc. (In re AutoStyle Plas-
tics, Inc.), 269 F.3d 726, 748 (6th Cir. 2001); Estes v. N
& D Props., Inc. (In re N & D Props., Inc.), 799 F.2d
726, 733 (11th Cir. 1986). To determine whether to re-

10 Unlike Mission’s proposed findings, which limits the re-
quested relief to denying S&S the right to credit bid based on the
existence of cause to recharacterize its debt, the prayer for relief
contained in Mission Product Holdings, Inc.’s Objection to Conduct
of Auction and Sale specifically requests that the Court actually
recharacterize the debt. Regardless of the extent of the relief
Mission requests, the Court finds that Mission has failed to sustain
its burden.
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characterize debt as equity, this Court has previously
applied the multi-factor test enunciated in In re Atlan-
ticRancher, Inc., 279 B.R. at 433, and Blasbalg v. Tarro
(In Hyperion Enters., Inc.), 158 B.R. 555, 561 (D.R.I.
1993). In re Felt Mfg. Co., Inc., 371 B.R. 589, 629
(Bankr. D.N.H. 2007); In re Micro-Precision Techs.,
Inc., 303 B.R. 238, 246 (Bankr. D.N.H. 2003). These
factors include:

(1) The adequacy of capital contributions;
(2) The ratio of shareholder loans to capital;

(3) The amount or degree of shareholder con-
trol;

(4) The availability of similar loans from out-
side lenders;

(5) Certain relevant questions, such as

a. whether the ultimate financial failure
was caused by undercapitalization;

b. whether the note included payment
provisions and a fixed maturity date;

¢. whether a note or other debt document
was executed;

d. whether advances were used to acquire
capital assets; and

e. how the debt was treated in the busi-
ness records.

In re Hyperion Enters., Inc., 158 B.R. at 561; In re At-
lanticRancher, Inc., 279 B.R. at 434. No one factor is
decisive, and the more a transaction appears to reflect
the characteristics of an arm’s length negotiation, the
more likely it will be treated as debt. In re Micro-
Precision Techs., Inc., 303 B.R. at 247.
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The Court notes the record before it is sparse and
does not include the relevant loan documents. Instead,
Mission relies solely on the testimony of witnesses to
make its case. In its submissions, Mission proposed the
following finding in support of recharacterization:

Testimony regarding the Debtor’s financial his-
tory indicates that it was inadequately capital-
ized, substantially controlled by Stebbins, and
S&S’s loan (the Debtor’s primary alleged debt)
mirrored its controlling equity position. More-
over, at the time of the creation of the Secured
Line, no conventional lender would have loaned
the Debtor money and thus no loan similar to
the Secured Line was available from an outside
lender.

Mission Product Holdings, Inc.’s Proposed Find-
ings of Fact, Conclusions of Law, Orders for Relief,
Doc. No. 278 at § 106. In the first instance, the record
does not support the assertion that the Debtor was
substantially controlled by Stebbins. While Stebbins
was a member of the management committee whose
opinion was valued by the Debtor’s management, he
credibly testified that he has never been involved in the
Debtor’s operations. The remainder of the allegations
make out a weak case at best.

Mission’s showing for recharacterization is even
more anemic when one balances the total amount of
S&S’s secured claim—$5,500,000—against the amount
of the prepetition credit bid—only $443,000. In order to
make a practical difference in this case, S&S’s claim
would have to be almost completely recharacterized as
equity. The Examiner, who conducted an independent
investigation into this possibility, concluded that, at
best, only $2,000,000 may be vulnerable to recharacter-
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ization and the remaining $3,500,000 is not. Ultimately,
Mission has failed to sustain its burden of showing that
S&S’s debt should be recharacterized in any amount,
for any purpose.

The final component of the S&S Bid that Mission
attacks is the assumption of prepetition unsecured debt
in the aggregate amount of $657,000. Although it is not
entirely clear why, Mission insists that this considera-
tion is too vague and uncertain to be ascribed any val-
ue. Presumably, the basis for this assertion is Stebbins’
testimony that he did not know which liabilities would
be assumed and his understanding that the amount was
approximately $600,000.

The bid, as articulated at the Auction, was:

[S&S] would assume all pre-petition liabilities
except for those liabilities that are scheduled as
disputed or that are as a result of rejection
damages claims. And for those that are
unliquidated or contingent but not disputed,
they would assume those debts at the sched-
uled amount, the debtor’s scheduled amount.
The debtor’s schedules reflect that this would
be a value of $657,000.

Exhibit 104 at 36:13-21. Even if the Debtor’s schedules
were somehow vague on this point, the Debtor’s revi-
sion to Exhibit 3.1 of the asset purchase agreement as
filed on December 1, 2015 now lists prepetition liabili-
ties totaling $657,278, to be assumed by S&S, by claim-
ant and amount to be paid by S&S. Therefore, Mis-
sion’s objection is without merit.

Having addressed all of Mission’s objections to the
calculation of the S&S Bid, there is little question that
the S&S Bid is in fact higher and better than the Mis-
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sion Bid. Compared to Mission’s Bid of $2,600,000, the
S&S Bid provided total consideration of $2,700,000 con-
sisting of the following:

(i) $750,000 credit bid of DIP Facility;

(ii)) $657,000 of assumed prepetition unsecured
debt at the amount scheduled by the Debtor ex-
cluding disputed claims and any rejection damage
claim;

(iii) $600,000 of the Debtor’s cash to be left in the
estate;

(iv) $80,000 of the Debtor’s accounts receivable to
be left in the estate;

(v) $120,000 of the Debtor’s inventory to be left in
the estate;

(vi) $50,000 of assumed postpetition accounts paya-
ble; and

(vii)$443,000 credit bid of prepetition debt.

Under the totality of the circumstances, the Court finds
that the price is fair and reasonable, particularly in
light of the diminishing value of the Debtor’s assets.

In conclusion, the Court finds that the proposed
sale is not a de facto plan, that creditors were afforded
protections consistent with the statutory safeguards
attendant to the Chapter 11 confirmation process, that
there is a valid business reason for the proposed sale
outside the confirmation process, and that the proposed
sale makes good sense in the overall context of the re-
organization.
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C. S8&S is a Good Faith Purchaser

Section 363(m) of the Bankruptcy Code pro-
vides:

The reversal or modification on appeal of an au-
thorization under subsection (b) or (c¢) of this
section of a sale or lease of property does not
affect the validity of a sale or lease under such
authorization to an entity that purchased or
leased such property in good faith, whether or
not such entity knew of the pendency of the
appeal, unless such authorization and such sale
or lease were stayed pending appeal.

11 U.S.C. §363(m). While the Bankruptcy Code does
not specify what constitutes good faith, courts have
consistently defined the term as one who purchases in
good faith for value and without knowledge of adverse
claims. See Jeremiah v. Richardson, 148 F.3d 17, 23
(1st Cir. 1998); Oakville Dev. Corp. v. F.D.1.C., 986 F.2d
611, 614 (1st Cir. 1993); Greylock Glen Corp. v. Com-
munity Sav. Bank, 656 F.2d 1, 3-4 (1st Cir. 1981).
“Typically, the misconduct that would destroy a pur-
chaser’s good faith status at a judicial sale involves
fraud, collusion between the purchaser and other bid-
ders or the trustee, or an attempt to take grossly unfair
advantage of other bidders.” In re Cable One CATV,
169 B.R. 488, 493 (Bankr. D.N.H. 1994) (citing In 7e
Mark Bell Furniture Warehouse, Inc., 992 F.2d 7, 8
(1st Cir. 1993); In re Abbotts Dairies of Pennsylvania,
Inc., 788 F.2d 143 (3d Cir. 1986); In re Rock Indus.
Mach. Corp., 572 F.2d 1195 (7th Cir. 1978)).

Based on the findings outlined above, the Court
concludes that S&S purchased for value. Despite the
repeated invective, Mission has failed to demonstrate
that the proposed sale is anything other than an arm’s
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length transaction. There is no evidence of fraud, collu-
sion, or any other tainting of the sale process in the
record. To the contrary, the witness testimony reflects
that Stebbins and S&S essentially divorced themselves
from the Debtor when it became clear that a reorgani-
zation was needed. McCarthy and Ferdinand both tes-
tified that neither Stebbins nor S&S had any role the
Debtor’s operations or marketing efforts once Stebbins
and Schleicher resigned from the management commit-
tee. Colistra, the professional responsible for the
Debtor’s marketing strategy, testified that Phoenix had
no contact with S&S other than to commence stalking
horse negotiations when no other could be found. Even
if the initial sale proposal pre-dated the involvement of
independent counsel, Stebbins, McCarthy, and Ferdi-
nand each credibly testified that no agreement was
reached until the details were negotiated by counsel.
Notably, the entire sale process was overseen by the
Examiner and the United States Trustee, and neither
have voiced any concerns or objections. Therefore, the
Court finds that S&S is a good faith purchaser entitled
to the protection of 11 U.S.C. § 363(m).

VI. CONCLUSION

For the reasons stated above, the Objections are
without merit and will be overruled. Accordingly, the
sale is approved and the Court will enter a separate or-
der consistent with this opinion. This opinion consti-
tutes the Court’s findings of fact and conclusions of law
in accordance with Fed. R. Bankr. P. 7052.

ENTERED at Manchester, New Hampshire.
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Respectfully submitted.

Dated: December 18,2015 /s/J. Michael Deasy

J. Michael Deasy
Bankruptcy Judge
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ORDER AUTHORIZING SALE, BANKR. DKT. 307,
FILED DECEMBER 18, 2015

UNITED STATES BANKRUPTCY COURT
DISTRICT OF NEW HAMPSHIRE

Bk. No. 15-11400-JMD
Chapter 11

IN RE: TEMPNOLOGY, LLC,
Debtor,

ORDER (A) AUTHORIZING THE SALE OF
SUBSTANTIALLY ALL THE DEBTOR’S ASSETS
FREE AND CLEAR OF LIENS, CLAIMS,
ENCUMBRANCES, AND OTHER INTERESTS,
EXCEPT AS PROVIDED IN THE SUCCESSFUL
BIDDER’S ASSET PURCHASE AGREEMENT;
(B) AUTHORIZING AND APPROVING THE ASSET
PURCHASE AGREEMENT; (C) APPROVING THE
ASSUMPTION AND ASSIGNMENT OF CERTAIN
EXECUTORY CONTRACTS AND UNEXPIRED
LEASES RELATED THERETO; AND
(D) GRANTING RELATED RELIEF

This proceeding having come before the Court on
November 18, 2015, and November 23, 2015 for eviden-
tiary hearings on the motion (the “Motion”) of the
above-captioned debtor (the “Debtor”) seeking entry of
an order (this “Order”), pursuant to sections 105(a),
363, and 365 of the Bankruptey Code. rules 2002, 6004,
6006, 9007, and 9014 of the Bankruptcy Rules, and LBR
6004-1, (i)(a) approving procedures in connection with
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the sale of substantially all of the Debtor’s assets; (b)
approving the Stalking Horse Protections; (¢) schedul-
ing the related auction and hearing to consider approv-
al of sale; (d) approving procedures related to the as-
sumption and assignment of executory contracts and
unexpired leases; (e) approving the form and manner of
notice thereof; and (f) granting related relief; and (ii)(a)
authorizing the sale of such assets free and clear of
liens, claims, encumbrances. and other interests, except
as provided by an asset purchase agreement; (b) ap-
proving the assumption and assignment of certain of
the Debtor’s executory contracts and unexpired leases
related thereto; and (c) granting related relief, and the
Court having issued its memorandum opinion of even
date,

ITISHEREBY ORDERED THAT:
1. The Motion is GRANTED.

2. All objections to the Motion, including the ob-
jections contained in the Mission Product Holdings,
Inc.’s Challenge to Credit Bid of Pre-Petition Credit of
Schleicher & Stebbins Hotels, LLC [Docket No. 241]
and (ii) Mission Product Holdings, Inc.’s Objection to
Conduct of Auction and Sale. as amended [Docket No.
246], that have not been overruled, withdrawn, waived,
settled, or resolved, and all reservations of rights in-
cluded therein, are hereby overruled and denied in
their entirety. For purposes of clarity, the Court rules
that (i) the chapter 11 case was not filed in bad faith, (ii)
the contemplated sale is for adequate and reasonable
consideration, (iii) that the sale does not constitute a
sub rosa plan, and (iv) that in connection with the Auc-
tion and the DIP Financing, Schleicher & Stebbins Ho-
tels, L.L.C. (“S&S” or the “Successful Bidder”) acted at
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all times in good faith and arms’ length and did not act
in bad faith.

3. The Successful Bidder’s offer for the assets
(“Assets”) to be sold, as embodied in the Successful
Bidder’s Purchase Agreement, annexed hereto as Ex-
hibit 1, is the highest or best offer for the Assets under
the circumstances of this case and is hereby approved.

4. The Successful Bidder’s Purchase Agreement
is hereby approved pursuant to section 363(b) of the
Bankruptcy Code and the Debtor is authorized to con-
summate and perform all of its obligations under the
Successful Bidder’s Purchase Agreement and to exe-
cute such other documents and take such other actions
as are necessary or appropriate to effectuate the Suec-
cessful Bidder’s Purchase Agreement.

5. Pursuant to section 363(f) of the Bankruptcy
Code, the Assets are being sold and transferred free
and clear of all liens. claims, interests, and encum-
brances (collectively. The “Liens”) except as otherwise
provided in the Successful Bidder’s Purchase Agree-
ment, with any and all such Liens to attach to proceeds
of such sale with the same validity, priority, force, and
effect such Liens had on the Assets immediately prior
to the sale and subject to the rights, claims, defenses,
and objections, if any, of the Debtor and all interested
parties with respect to any such asserted Liens, pro-
vided, however, the sale of the Assets shall not be free
and clear of claims Mission Product Holdings, Inc. may
have pursuant to 11 U.S.C. § 365(n) as determined by a
final non-appealable order by a court of competent ju-
risdiction.

6. Except as expressly permitted by the Success-
ful Bidder’s Purchase Agreement as to any Liens, all
persons and entities. including, but not limited to, all
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debt security holders, equity security holders, govern-
mental, tax and regulatory authorities (to the fullest
extent allowed by applicable law), lenders, trade credi-
tors, contract counterparties, customers, landlords, li-
censors, employees, litigation claimants, and other per-
sons, holding Liens of any kind or nature whatsoever
against or in the Debtor or the Debtor’s interests in the
Assets (whether known or unknown, legal or equitable,
matured or unmatured, contingent or noncontingent,
liquidated or unliquidated, asserted or unasserted,
whether arising prior to or subsequent to the com-
mencement of this chapter 11 case, whether imposed by
agreement, understanding, law, equity, or otherwise),
arising under or out of, in connection with. or in any
way relating to, the Debtor, the Assets, the operation
of the Debtor’s business before the closing under the
Successful Bidder’s Asset Purchase Agreement or the
transfer of the Debtor’s interests in the Assets to the
Successful Bidder, shall not assert, prosecute, or oth-
erwise pursue any Liens against the Successful Bidder,
its property (including, without limitation. the Assets),
its successors and assigns, or interfere with the Suc-
cessful Bidder’s title to, use, or enjoyment of the As-
sets, in each case, without first obtaining an order of
this Court after notice and a hearing permitting such
Lien to proceed.

7. Pursuant to sections 105(a) and 363(b) of the
Bankruptcy Code, the sale by the Debtor to the Suc-
cessful Bidder of the Assets and transactions related
thereto, upon the closing under the Successful Bidder’s
Purchase Agreement, are authorized and approved in
all respects.

8. Pursuant to section 365 of the Bankruptcy
Code, the assignment and assumption of the Assumed
Contracts, as identified in the Successful Bidder’s Pur-
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chase Agreement, by the Successful Bidder, is hereby
authorized and approved in all respects. To the extent
necessary or required by applicable law, the Debtor or
the Successful Bidder, as applicable, has or will have as
of the closing date: (i) cured, or provided adequate as-
surance of cure, of any default existing prior to the clos-
ing date with respect to the Assumed Contracts, within
the meaning of sections 365(b)(1)(A) and 365(f)(2)(A) of
the Bankruptcy Code, and (ii) provided compensation,
or adequate assurance of compensation, to any party
for any actual pecuniary loss to such party resulting
from such default, within the meaning of section
365(b)(1)(B) of the Bankruptcy Code. The respective
amounts set forth on Exhibit 2 hereto (subject to the
adjustments that may be made as expressly noted on
Exhibit 2 hereto) are the sole amounts necessary under
sections 365(b)(1)(A) and 365(f)(2)(A) of the Bankruptey
Code to cure all such monetary defaults and pay all ac-
tual pecuniary losses under the Assumed Contracts.

9. No bulk sales law, or similar law of any state or
other jurisdiction shall apply in any way to the transac-
tions contemplated by the Successful Bidder’s Asset
Purchase Agreement, the Motion or this Order.

10. This is a final order and is enforceable upon en-
try and to the extent necessary under Rules 5003, 9014,
9021 and 9022 of the Bankruptcy Rules. This Court ex-
pressly finds and rules that there is no just reason for
delay in the implementation of this Order and expressly
directs entry of judgment as set forth herein and the
stay imposed by Bankruptcy Rules 6004(h) and 6006(d)
are hereby waived and this Order shall be effective
immediately upon its entry and the Debtor is hereby
authorized and directed to consummate the sale of the
Assets to the Successful Bidder and to take any other
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acts required or contemplated under the Successful
Bidder’s Asset Purchase Agreement.

11. The terms of this Order shall be binding on the
Successful Bidder and its successors, the Debtor, credi-
tors and equity interest holders of the Debtor, and all
other parties in interest in the Debtor’s chapter 11
case, including but not limited to, all persons asserting
a claim against or interest in the estate or any of the
Assets to be sold, conveyed or assigned to the Success-
ful Bidder pursuant to the Successful Bidder’s Asset
Purchase Agreement, and any successors of the Debt-
or, including any trustee or examiner appointed in this
case or upon a conversion of this case to chapter 7 of
the Bankruptcy Code, and the terms of this Order shall
survive and be binding in the event of any dismissal of
this case.

12. The Successful Bidder is a good faith purchaser
entitled to the benefits and protections afforded by sec-
tion 363(m) of the Bankruptey Code.

13. The Purchase Price to be paid for the Assets,
as set forth in the Successful Bidder’s Asset Purchase
Agreement is fair and reasonable and may not be
avoided under section 363(n) of the Bankruptcy Code.

14. Except as expressly set forth in the Successful
Bidder’s Asset Purchase Agreement, the Successful
Bidder shall have no successor or vicarious liabilities of
any kind or character. Neither the purchase of the As-
sets by the Successful Bidder nor the subsequent oper-
ation by the Successful Bidder of any business previ-
ously operated by the Debtor, shall cause the Success-
ful Bidder to be deemed a successor in any respect to
the Debtor’s business within the meaning of any law,
rule or regulation. including but not limited to any rev-
enue, pension, ERISA, tax, labor or environmental law,
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rule or regulation or under any products liability law
with respect to the Debtor.

15. With respect to the transactions consummated
pursuant to this Order, this Order shall be sole and suf-
ficient evidence of the transfer of title to any particular
purchaser, and the sale transaction consummated pur-
suant to this Order shall be binding upon and shall gov-
ern the acts of all persons and entities who may be re-
quired by operation of law, the duties of their office, or
contract, to accept, file, register, or otherwise record or
release any documents or instruments, or who may be
required to report or insure any title or state of title in
or to any of the property sold pursuant to this Order,
including, without limitation, all filing agents, filing of-
ficers, title agents, title companies, recorders of mort-
gages, recorders of deeds, administrative agencies,
governmental departments, secretaries of state, and
federal, state, and local officials, and each of such per-
sons and entities is hereby directed to accept this Order
as sole and sufficient evidence of such transfer of title
and shall rely upon this Order in consummating the
transactions contemplated hereby.

16. The provisions of this Order are non-severable
and mutually dependent.

17. Nothing contained in any plan of reorganization
(or liquidation) confirmed in this case or the order of
confirmation confirming any such plan of reorganization
(or liquidation) shall conflict with or derogate from the
provisions of the Successful Bidder’s Asset Purchase
Agreement or the terms of this Order.

18. This Court retains jurisdiction to interpret, im-
plement, and enforce the provisions of, and resolve any
disputes arising under or related to, this Order and the
Successful Bidder’s Asset Purchase Agreement, all



450

amendments thereto, any waivers and consents there-
under, and each of the agreements executed in connec-
tion therewith.

19. The failure specifically to include any particular
provisions of the Successful Bidder’s Purchase Agree-
ment or any of the documents, agreements, or instru-
ments executed in connection therewith in this Order
shall not diminish or impair the force of such provision,
document, agreement or instrument, it being the intent
of the Court that the Successful Bidder’s Purchase
Agreement and each document, agreement, or instru-
ment be authorized and approved in its entirety.

20. The Successful Bidder’s Purchase Agreement
and any related agreements, documents, or other in-
struments may be modified, amended, or supplemented
by the parties thereto in accordance with the terms
thereof without further order of the Court, provided
that any such modification. amendment. or supplement
does not have a material adverse effect on the Debtor’s
estate.

21. The Successful Bidder has the ability to credit
bid its pre-petition secured claim for the Assets pursu-
ant to section 363(k) of the Bankruptcy Code.

ENTERED at Manchester, New Hampshire.

Dated: December 18, 2015 /s/J. Michael Deasy
J. Michael Deasy
Bankruptcy Judge
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EXHIBIT 1 TO SALE ORDER
ASSET PURCHASE AGREEMENT

ASSET PURCHASE AGREEMENT

ASSET PURCHASE AGREEMENT (this
“Agreement”), dated as of September 1, 2015, by and
between Tempnology LLC, a limited liability company
organized and existing under the laws of the State of
New Hampshire (the “Seller”) and Schleicher &
Stebbins Hotels, L.L.C., a limited liability company or-
ganized and existing under the laws of the State of
New Hampshire (including its assignees, the “Pur-
chaser” and together with the Seller, each, a “Party”
and, collectively, the “Parties”).

WHEREAS, on September 1, 2015, the Seller filed a
petition for relief under Chapter 11 of Title 11 of the
United States Code (the “Bankruptcy Code”) and, as
of the date hereof, the Seller continues in possession of
its assets and in the management of its business pursu-
ant to Sections 1107 and 1108 of the Bankruptcy Code;
and

WHEREAS, the Purchaser desires to purchase all
assets of the Seller (other than the Excluded Assets)
and to have the right to accept the assignment of cer-
tain contracts of the Seller, and the Seller desires to
sell such assets and assign such contracts, if any, to the
Purchaser, on the terms and conditions set forth in this
Agreement and in accordance with Sections 105, 363,
365 and other applicable provisions of the Bankruptey
Code.

NOW, THEREFORE, in consideration of the prom-
ises set forth herein and in consideration of the repre-
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sentations, warranties, and covenants herein contained,
and for other good and valuable consideration described
herein, the receipt and sufficiency of which are hereby
acknowledged, the Parties hereto agree as follows:

ARTICLE 1

DEFINITIONS

“Acquired Assets” shall have the meaning set forth
in Section 2.1.

“Affiliate” means, with respect to any specified
Person, any other Person that directly, or indirectly
through one or more intermediaries, controls, is con-
trolled by, or is under common control with, such speci-
fied Person.

“Allocation” shall have the meaning set forth in
Section 3.3.

“Alternative Proposal” shall have the meaning set
forth in Section 5.3(b).

“Alternative Transaction” shall mean a single
transaction or a series of transactions involving a sale
of all or substantially all of the Acquired Assets to a
Third Party either pursuant to the sale process de-
scribed in the Sale Procedures Order or to a Third Par-
ty that submitted a Qualified Bid (as defined in the Sale
Procedures Order) provided that the sale is consum-
mated on or before November 20, 2015, and further
provided that the gross proceeds from such sale at clos-
ing are equal to or greater than the sum of what the
Purchase Price would have been plus $100,000.

“Agreement” shall have the meaning set forth in
the Preamble.
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“Ancillary Agreements” means the Bill of Sale and
the Assignment Agreement attached as Exhibits A and
B.

“Approval Order” shall have the meaning set forth
in Section 5.1(b).

“Assigned Contracts” shall mean the executory
contracts, including leases, of the Seller set forth in
Exhibit 2.1.

“Assigned Permits” shall mean the permits identi-
fied on Exhibit C.

“Assignment Agreement”’ shall have the meaning
set forth in Section 4.2(a). “Assumed Liabilities” shall

have the meaning set forth in Section 2.3.

“Bankruptcy Code” means the Bankruptcy Reform
Act of 1978, as amended, and as codified in 11 U.S.C.
Section 101, et seq.

“Bankruptcy Court” means the United States
Bankruptcy Court for the District of New Hampshire.

“Bill of Sale” shall have the meaning set forth in
Section 4.2(a).

“Business” means any and all business activities of
any kind that are conducted by the Seller.

“Business Day” means any day except a Saturday,
a Sunday or other day on which commercial banks are
required or authorized to close in New Hampshire.

“Certified Closing Reports” shall have the mean-
ing set forth in Section 3.1.

“Chapter 11 Case” means the Chapter 11 case of
the Seller filed on September 1, 2015 in the Bankruptecy
Court.
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“Charges” shall have the meaning set forth in Sec-
tion 12.2.

“Claim” means any claim, lawsuit, cause of action,
demand, suit, inquiry made, hearing, investigation, no-
tice of violation, litigation, proceeding, arbitration, or
other dispute, whether civil, criminal, administrative or
otherwise, including, without limitation, any and all
claims as defined in section 101(5) of the Bankruptcy
Code.

“Closing” shall have the meaning set forth in Sec-
tion 4.1.

“Closing Date” shall have the meaning set forth in
Section 4.1.

“Confidentiality Agreement” means the Confiden-
tiality Agreement, dated August 12, 2015 by and be-
tween the Purchaser and the Seller.

“Dollars” or “$” means the currency of the United
States of America, unless otherwise specified.

13

Deposit” shall have the meaning set forth in Sec-
tion 3.2.

13

Employee Plans” means any pension, retirement,
savings, disability, medical, dental, health, life (includ-
ing, without limitation, any individual life insurance
policy under which any employee of the Seller is the
named insured and as to which the Seller, on behalf of
the Business, makes premium payments, whether or
not the Seller is the owner, beneficiary or both of such
policy), death benefit, group insurance, profit-sharing,
deferred compensation, stock option, stock purchase,
bonus, incentive, executive compensation, vacation pay,
holiday pay, severance pay, collective bargaining
agreement, employment or consulting agreement, or
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other employee benefit plan, trust, arrangement,
agreement, policy or commitment, whether or not any
of the foregoing is funded or insured and whether writ-
ten or oral, which is intended to provide or does in fact
provide benefits to any or all employees of the Seller,
and (i) to which the Seller is party or by which the Sell-
er (or any of the rights, properties or assets of the Sell-
er) is bound; (ii) with respect to which the Seller has
made any payments, contributions or commitments, or
may otherwise have any liability (whether or not the
Seller still maintains such plan, trust, arrangement,
contract, agreement, policy or commitment); or (iii) un-
der which any director, employee or agent of the Seller
is a beneficiary as a result of his or her employment or
affiliation with the Seller.

“Encumbrances” means and includes interests,
contractual rights, security interests, mortgages, liens,
licenses, pledges, guarantees, charges, easements, res-
ervations, restrictions, clouds, equities, rights of way,
options, rights of first refusal and all other encum-
brances, whether or not relating to the extension of
credit or the borrowing of money.

“Excluded Assets” shall have the meaning set
forth in Section 2.2.

“Excluded Liabilities” shall have the meaning set
forth in Section 2.3.

“Expense Reimbursement” shall mean those
amounts paid by the Seller to the Purchaser in cash in
an amount equal to such fees, costs and expenses actu-
ally and reasonably incurred by the Purchaser in con-
nection with its due diligence investigation of the Sell-
er, the negotiation and execution of this Agreement,
the Ancillary Agreements and the transaction contem-
plated hereby and thereby, including fees and expenses
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of counsel, financial advisors, accountants, experts, con-
sultants, officers, directors, employees and other repre-
sentatives or agents of the Purchaser; provided, how-
ever, that in no event shall such amount exceed, in the
aggregate, $150,000.00.

“Filing Date” means September 1, 2015.

“Governmental Authority” means any foreign,
United States federal, state or local government, politi-
cal subdivision or governmental, regulatory or adminis-
trative authority, body, agency, board, bureau, commis-
sion, department, instrumentality or court, quasi-
governmental authority, self-regulatory organization or
stock exchange.

“Intellectual Property” shall mean intellectual
property rights worldwide, including, without limita-
tion, trademarks, service marks, trade names, service
names, URLs and Internet domain names and applica-
tions therefor (and all interest therein), and general in-
tangibles of like nature, together with goodwill related
to the foregoing (including any registrations and appli-
cations for any of the foregoing); patents (including any
registrations, continuations, continuations in part, re-
newals and applications for any of the foregoing); copy-
rights (including any registrations, applications and re-
newals for any of the foregoing); confidential or propri-
etary information that derives economic value (actual
or potential) from not being generally known to other
persons who can obtain economic value from its disclo-
sure ; and other proprietary rights recognized under
the laws of any jurisdiction in the world in concepts,
ideas, designs, plans, schematics, drawings, specifica-
tions, software, databases, research and development
information, technology and product roadmaps, tech-
nology, confidential information, know-how, proprie-
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tary technology, processes, formulae, algorithms, mod-
els, customer lists, inventions, discoveries, improve-
ments, methodologies, architecture, structure, layouts,
and inventions including the foreign and domestic pa-
tents, trademarks and trade names listed on the At-
tachment to Exhibit 2.1.

“Internal Revenue Code” means the Internal Rev-
enue Code of 1986, as amended, together with the
Treasury regulations promulgated thereunder.

“Inventory Parts” shall have the meaning set forth
in Section 8.13.

“Knowledge” and similar terms shall mean and re-
fer only to matters actually known or that should have
been known to Richard Ferdinand and Kevin McCar-
thy, and any such knowledge that either Richard Fer-
dinand or Kevin McCarthy should have had following a
reasonable investigation in the course of their duties on
behalf of Seller.

“Law” or “Laws” means any and all statutes, laws,
ordinances, proclamations, regulations, orders, decrees,
consent decrees and rules of any Governmental Author-
ity, in each case, as amended and in effect from time to
time.

“Leased Property”’ shall mean all of the Seller’ s
leasehold interest in the property set forth in Exhibit I-
A.

“Lender” means Schleicher & Stebbins Hotels,
L.L.C.

“Liability” means any liability or obligation of any
nature, whether known or unknown, liquidated or
unliquidated, asserted or unasserted, matured or un-
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matured, fixed or contingent, secured or unsecured, ac-
crued, absolute or otherwise.

“Liens” means all liens, claims, judgments, licens-
es, subleases, encumbrances, mortgages, pledges, secu-
rity interests, conditional sales agreements, charges,
options, rights of first refusal, reservations, restrictions
or other encumbrances or defects in title of any kind.

“Material Adverse Effect” means the loss or dam-
age of a material portion of the Acquired Assets,
whether through accident, misuse, theft, sabotage, nat-
ural disaster or other cause.

“Offer Letters” shall have the meaning set forth in
Section 9.1(k).

“Ordinary Course of Business” means the opera-
tion of the Business in the ordinary course of business
consistent with the Seller’s usual and customary prac-
tices in managing and operating the Business.

“Party” or “Parties” shall have the meaning set
forth in the Preamble.

“Person” means and includes any individual, any
legal entity, including, without limitation, any partner-
ship, joint venture, corporation, limited liability compa-
ny, trust, or unincorporated organization, and any Gov-
ernmental Authority.

“Post-Closing Period” means the period of time
commencing with and following the Closing Date.

“Pre-Closing Period” means the period of time pri-
or to the Closing Date. “Proposed Sale” shall have the
meaning set forth in Section 5.1(a). “Purchase Price”
shall have the meaning set forth in Section 3.1.

“Purchase Protection Superpriority Claim” shall
have the meaning set forth in Section 5.2(b).
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“Purchaser” shall have the meaning set forth in the
Preamble.

“Purchaser Closing Certificate” shall have the
meaning set forth in Section 10.1(a).

“Sale Approval Date” shall have the meaning set
forth in Section 5.1(b).

“Sale Hearing” shall have the meaning set forth in
Section 5.1(a).

“Sale Procedures” shall have the meaning set forth
in Section 5.1(a).

“Sale Procedure Order” shall have the meaning set
forth in Section 5.1(a).

“Secured Loans” means the outstanding obliga-
tions of Seller to Lender as evidenced by that certain
Loan and Security Agreement dated June 4, 2013, as
amended and in effect as of the Filing Date, together
with all related documents and agreements, by and be-
tween the Seller and People’s United Bank as lender,
which, on July 31, 2014, such interest was purchased by
and assigned to the Lender and that certain Post-
Petition Loan and Security Agreement dated Septem-
ber 1, 2015, by and between the Seller and Lender.

“Seller” shall have the meaning set forth in the
Preamble.

“Seller Closing Certificate” shall have the mean-
ing set forth in Section 9.1(a).

“Seller’s Employee Plans” means all of the Seller’s
Employee Plans set forth on Exhibit 1-B.

“Tax” or “Taxes” means any foreign, United States
federal, state or local income, gross receipts, license,
payroll, employment, excise, severance, stamp, occupa-
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tion, premium, windfall profits, environmental, customs
duties, capital stock, franchise, profits, withholding, so-
cial security (or similar), unemployment, disability, real
property, personal property, sales, use, transfer, regis-
tration, value added, alternative or add-on minimum,
estimated or other tax of any kind whatsoever, includ-
ing all estimated taxes, deficiency assessments and any
interest, penalty or addition thereto.

“Third Party” shall mean any Person other than
the Seller, the Purchaser or any of their respective Af-
filiates.

“Transferred Employees” shall have the meaning
set forth in Section 8.8(a).

ARTICLE IT

PURCHASE AND SALE OF ACQUIRED
ASSETS; ASSUMPTION OF LIABILITIES

Section 2.1 Purchase and Sale of Acquired Assets.
Subject to and upon the terms and conditions of this
Agreement, the Purchaser shall purchase from the
Seller, and the Seller shall grant, transfer, sell, convey,
assign and deliver to the Purchaser, as a good faith
purchaser for value within the meaning of Section
363(m) of the Bankruptcy Code, free and clear of all
claims, Liens and Encumbrances, all rights, title and
interest of the Seller in and to all of its assets, proper-
ties and businesses, wherever located, as the same ex-
isted immediately prior to the Closing, excluding only
the Excluded Assets (collectively, the “Acquired As-
sets”). The Acquired Assets include, but are in no way
limited to, the items set forth on Exhibit 2.1. At any
time before the Closing, the Purchaser may add one or
more contracts or leases to the Assigned Contracts list
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set forth in Exhibit 2.1. In the event any Assigned
Contracts are assigned to the Purchaser, the Purchaser
shall be responsible for payment of any and all cure
costs relating to the assignment of any such Assigned
Contracts and shall be responsible for any and all other
obligations arising out of the assignment as provided
for by section 365 of the Bankruptcy Code.

Section 2.2 Excluded Assets.  Notwithstanding
Section 2.1, the Seller will not be required to sell or
transfer to the Purchaser, and the Acquired Assets
shall not include, the assets or any right or interest in
or to any of the assets specifically set forth on Exhibit
2.2 (collectively, the “Excluded Assets”).

Section 2.3 No Assumption of Liabilities. Except
as expressly set forth in this Section 2.3, the Purchaser
shall not assume and under no circumstance shall the
Purchaser be obligated to pay, perform or discharge,
and none of the Acquired Assets shall be or become lia-
ble for or subject to, any Liabilities or other obligations
of the Seller (“Excluded Liabilities”’). The Purchaser
shall perform and discharge, when due, to the extent
existing on or after the Closing: (i) all obligations and
other Liabilities under or relating to the Assigned Con-
tracts, if any, and the Assigned Permits; (ii) the Liabili-
ties for Transferred Employees as described in Section
8.8; (iii) prepetition general unsecured debt at the
amount scheduled by the Seller in the aggregate
amount of approximately $657,000 excluding prepeti-
tion debt scheduled as disputed and any rejection dam-
age claim and (iv) postpetition trade accounts payable
of approximately $50,000 (excluding rejection damages
claims or alleged litigation claims); (v) all obligations
and other Liabilities of the Seller relating to any of the
taxes, charges, fees and expenses that the Purchaser is
required to bear and pay pursuant to Section 12.2; and
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(vi) all cure costs arising under Section 365(b) of the
Bankruptcy Code (collectively, the “Assumed Liabili-
ties”). All other Liabilities of the Seller shall remain
the sole responsibility of the Seller and shall be re-
tained, paid, performed and discharged, if at all, solely
by the Seller.

ARTICLE III

PURCHASE PRICE;
PAYMENT OF PURCHASE PRICE; DEPOSIT:
ALLOCATION OF PURCHASE PRICE

Section 3.1 Purchase Price; Payment of Purchase
Price. As consideration for the sale, conveyance, trans-

fer and assignment of the Acquired Assets, the Pur-
chaser will deliver, or cause to be delivered to Seller
pursuant to Section 363(k) of the Bankruptcy Code, an
acknowledgement that it has accepted title to the Ac-
quired Assets in satisfaction of $1,193,000 of the Seller’s
outstanding obligations to Lender pursuant to the Se-
cured Loans, comprising of $443,000 of the Lender’s
prepetition secured debt and $750,000 of the Lender’s
postpetition secured debt..

The amount set forth above, together with the As-
sumed Liabilities, shall be referred to herein as the
“Purchase Price”.

The Purchase Price equals $1,900,000.00,calculated
as reflected on Exhibit 3.1 hereto.

Section 3.2 [RESERVED]

Section 3.3 Allocation of the Purchase Price. The
Purchase Price shall be allocated among the Acquired
Assets and, to the extent appropriate, the Ancillary
Agreements as of the Closing Date in accordance with
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Exhibit 3.3 (the “Allocation”). The Allocation will be
determined in a manner consistent with this Section 3.3
and Section 1060 of the Internal Revenue Code. For all
Tax purposes, the Purchaser and the Seller agree to
report the transactions contemplated in this Agree-
ment in a manner consistent with the terms of this
Agreement, including the Allocation under Exhibit 3.3,
except as provided below, and that neither Party will
take, or permit any of its Affiliates or representatives
to take, any position inconsistent therewith in any Tax
return, in any refund claim, in any Tax litigation, or
otherwise except as required by a final determination
within the meaning of Section 1313(a) of the Internal
Revenue Code or any equivalent provision of any appli-
cable state or local Law. Kach Party will promptly
provide the other Party with any additional information
required to complete Form 8594 if the filing of such
form is required. Each Party will timely notify the
other Party, and will timely provide the other Party
with assistance, in the event of an examination, audit or
other proceeding regarding the Allocation.

ARTICLE IV
CLOSING

Section 4.1 Closing. Subject to the terms and con-
ditions of this Agreement and the sale order, the clos-
ing of the purchase and sale of the Acquired Assets (the
“Closing”) will be at 1:00 P.M. Eastern Standard Time
at the offices of Nixon Peabody LLP located at 900 Elm
Street, Manchester, NH 03101, or at such other time
and location agreed to by the Purchaser and the Seller,
on the second Business Day following the satisfaction
or waiver of the last to be satisfied or waived of the
conditions set forth in Articles IX and X (other than
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those conditions that by their nature are to be satisfied
at the Closing) (the date of the Closing being herein re-
ferred to as the “Closing Date”).

Section 4.2 Deliveries by the Seller at the Closing.
At the Closing, the Seller will deliver, or cause to be
delivered, to the Purchaser:

(a) (1) a bill of sale (the “Bill of Sale”) and (ii) an
assignment agreement (the “Assignment Agreement”),

substantially in the forms of Exhibit A and Exhibit B,
respectively, each executed by Seller;

(b) a domain name assignment agreement substan-
tially in the form of Exhibit C, executed by Seller;

(¢) a trademark assignment agreement substan-
tially in the form of Exhibit D and a patent assignment
agreement substantially in the form of Exhibit E, each
executed by Seller;

(d) a certified resolution of the Board of Directors
and members of the Seller authorizing the sale of the
Acquired Assets, the execution and delivery of this
Agreement, the Ancillary Agreements and all other
documents and agreements delivered in connection
herewith by officers of the Seller and consummation of
the transactions contemplated hereby and thereby;

(e) physical possession of all of the Acquired As-
sets wherever located;

(f) evidence that the Seller has changed its name
to one that does not incorporate either of the words
“Tempnology” or “Coolcore”;

(g) possession and physical occupancy of the
Leased Property together with all keys to the struc-
tures located on such Leased Property in Seller’s pos-
session;
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(h) evidence of payment by Seller of an estimate of
all real property and personal property Taxes, assess-
ments and similar charges to be levied with respect to
the Acquired Assets for the Pre-Closing Period, in ac-
cordance with Section 8.6; and

(i) the documents described in Sections 9.1(a) and
9.1(k).

Section 4.3 Payment of the Purchase Price. At the
Closing, in accordance with Section 3.1, the Purchaser
will tender to Seller a counter signed Bill of Sale pursu-
ant to which the Purchaser expressly acknowledges
that it is receiving marketable title to the Acquired As-
sets as payment of $1,193,000 of the amount then due
and owing from Seller to Lender under the Secured
Loans.

Section 4.4 Further Assurances.

(a) Each Party will from time to time, at the rea-
sonable request of any other Party, execute and deliver
such other instruments of conveyance and transfer and
such other instruments, documents and agreements
and take such other actions as such other Party may
reasonably request or as may be reasonably requested
by any applicable Governmental Authorities or third
parties, in each case in order to consummate and make
effective any of the transactions contemplated hereby
and to vest in the Purchaser the right, title and interest
in, to and under the Acquired Assets, to assist the Pur-
chaser in the transfer, assignment, collection and re-
duction to possession of the Acquired Assets (and the
exercise of rights with respect thereto); provided that
the requesting Party will prepare any additional docu-
ments and instruments and will handle any submission,
application, processing, recording and registration and
bear all expenses related thereto. Without limiting the
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provisions of Section 12.4, the Parties hereby irrevoca-
bly consent to the personal and subject-matter jurisdic-
tion of the Bankruptcy Court for all purposes necessary
to effectuate this Section 4.4.

(b) The Purchaser will return any records the Sell-
er inadvertently delivers to the Purchaser that are or
are reasonably likely to be attorney-client privileged or
considered attorney work product or which the Pur-
chaser realizes are or are likely to be attorney-client
privileged or considered attorney work product.

ARTICLE V

BANKRUPTCY COURT MATTERS

Section 5.1 Bankruptey Court Orders.

(a) No later than five (5) Business Days after exe-
cution of this Agreement, the Seller shall file a motion
that seeks the entry of an order substantially in the
form of Exhibit 5.1(a) (the “Sale Procedure Order”)
approving, among other things, the procedures in con-
nection with (i) the Seller’s request to sell and assign,
as applicable, the Acquired Assets to the Purchaser
pursuant to this Agreement and Sections 363 and 365 of
the Bankruptcy Code, free and clear of all Claims,
Liens or Encumbrances in or on the Acquired Assets
(the “Proposed Sale” and the hearing to consider ap-
proval of the Proposed Sale, the “Sale Hearing”), (ii)
establishing notice and service requirements to all
creditors and parties in interest of the Proposed Sale
and the Sale Hearing (including the Internal Revenue
Service and all other Tax authorities with jurisdiction
over the Seller or the Acquired Assets), (iii) approving
the payment of the Expense Reimbursement in the
event the conditions described in Section 5.2(a) are met,
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(iv) establishing a deadline for the submission of com-
peting bids for the Acquired Assets and (v) establishing
thresholds for initial overbids, the bidding procedures
and setting a date for the Sale Hearing (collectively,
the “Sale Procedures”) as set forth in the Sale Proce-
dures Order. For the avoidance of doubt, in the event
that the Expense Reimbursement is due to the Pur-
chaser, the payment of the Expense Reimbursement
shall be the sole and exclusive remedy of the Purchaser
against the Seller. Notwithstanding the foregoing, if
the Lender is not the Purchaser, Lender shall retain all
of its rights and remedies as a secured creditor until it
receives payment of the Purchase Price.

(b) The order approving the Proposed Sale (the
“Approval Order”) will be substantially in the form of
Exhibit 5.1(b), and the motions and proofs of service
relating to the Approval Order will be in form and sub-
stance reasonably satisfactory to the Purchaser; pro-
vided, however, that in no event shall the Purchaser
have the right to disapprove the Approval Order or
terminate this transaction by reason of the Seller’s ina-
bility to assign any or all of the Assigned Contracts if
such failure is due to the Bankruptey Court’s determi-
nation that the Purchaser has failed to provide ade-
quate assurance of future performance to the counter
party, it being acknowledged and agreed that the Pur-
chaser shall bear sole responsibility for providing such
adequate assurance. Upon timely docketing of the Ap-
proval Order (such docketing date being referred to
herein as the “Sale Approval Date”), the conditions set
forth in this Section 5.1(b) shall conclusively be deemed
satisfied.

(¢) Subject to the Seller’s obligations to comply
with any order of the Bankruptcy Court (including,
without limitation, the Sale Procedures), the Seller and
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the Purchaser will promptly make any filings, take all
actions and use commercially reasonable efforts to ob-
tain any and all other approvals and orders necessary
or appropriate for consummation of the transactions
contemplated hereby. The Seller shall use its reasona-
ble best efforts to have the Bankruptcy Court enter the
Approval Order as soon as reasonably practicable after
the conclusion of the Sale Hearing. The Seller shall use
its reasonable best efforts to cause the Sale Procedures
Order and the Approval Order to become final orders
as soon as possible after their entry.

(d) The Seller shall promptly provide the Purchas-
er with drafts of all documents, motions, orders, filings
or pleadings that the Seller proposes to file with the
Bankruptcy Court which relate to the consummation or
approval of this Agreement and to the extent practica-
ble will provide the Purchaser with reasonable oppor-
tunity to review such filings. The Seller will also
promptly provide the Purchaser with written notice
and copies of any notice of appeal and any motion or
application filed in connection with any appeal from or
application for reconsideration of, any of such orders
and any related briefs.

Section 5.2 Expense Reimbursement and Overbid
Provisions.

(a) Inthe event that this Agreement is terminated
for any reason other than pursuant to Section 11.1(c)
[or 11.1(1)] and any Alternative Transaction is consum-
mated, then the Seller, at the closing of any such Alter-
native Transaction, pay to the Purchaser the Expense
Reimbursement.

(b) Pursuant to Bankruptcy Code Section 364(c)(1),
the Expense Reimbursement shall receive superpriori-
ty administrative claim status. Pursuant to Bankrupt-
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cy Code Section 364(c)(1), the administrative claims in
respect of the Expense Reimbursement shall have pri-
ority over any and all administrative expenses of the
kinds specified in Bankruptcy Code Sections 503(b),
506(c), 507(a) or 507(b) (the “Purchaser Protection Su-
perpriority Claims”).

(¢) The rights of the Purchaser to the Expense Re-
imbursement and the Purchaser Protection Superprior-
ity Claims shall all survive rejection or breach by the
Seller of this Agreement, and shall be unaffected
thereby.

(d) The Sale Procedure Order shall provide for,
among other things, that any Alternative Proposal in-

cludes a purchase price having a value at least
$250,000.00 greater than the Purchase Price.

Section 5.3 Limited Exclusivity. After execution
of this Agreement, the Seller and its directors, officers,
employees, representatives and agents may provide
information (public or non-public) to any Person in con-
nection with making a proposal as part of the Section
363 sale process contemplated by this Agreement and
in accordance with the Sale Procedures (an “Alterna-
tive Proposal”), or have discussions with such Person
with respect to such information as it relates to the
making of such proposal, including without limitation,
Persons with whom the Seller has previously provided
such information, provided, however, that the Seller
shall only be permitted to enter into an agreement for
an Alternative Proposal to the extent permitted under
the Sale Procedure Order.

Section 54 No Warranty. As of the Closing, the
Purchaser hereby acknowledges and agrees, notwith-
standing any provision contained herein, in the Ancil-
lary Agreements, in the Seller Closing Certificate or in
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any other agreement, document or certificate delivered
in connection with the transactions contemplated here-
in, that the Seller makes no representations or warran-
ties whatsoever, express or implied, with respect to
any matter relating to the Acquired Assets (including
income to be derived or expenses to be incurred in con-
nection with the Acquired Assets, the physical condi-
tion of any personal property or any tangible or intan-
gible personal property comprising a part of the prop-
erty or assets which are the subject of any of the As-
signed Contracts, if any, to be assumed by the Purchas-
er at the Closing; the environmental condition or other
matter relating to the physical condition of any proper-
ty or improvements (or any portion thereof); the mer-
chantability or fitness of the Acquired Assets for any
particular purpose; or any other matter or thing relat-
ing to the Acquired Assets (or any portion thereof)).
Without in any way limiting the foregoing, the Seller
hereby disclaims any warranty (express or implied) of
merchantability or fitness for any particular purpose as
to any portion of the Acquired Assets. The Purchaser
has conducted and shall conduct its own independent
due diligence and shall have no claims or causes of ac-
tion against the Seller or the Seller’s directors, officers,
employees, agents, attorneys, representatives or lend-
ers, including without limitation the Lender, and such
lenders’ directors, officers, employees, agents, attor-
neys, representatives arising out of or relating to the
inaccuracy of the Seller’s representations and warran-
ties, or the incompleteness of or failure to disclose any
information provided to the Purchaser or failure to dis-
close any information to the Purchaser in connection
with this Agreement. Accordingly, the Purchaser will
accept the Acquired Assets at the Closing “AS-IS,”
“WHERE IS” and “WITH ALL FAULTS.”
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ARTICLE VI

REPRESENTATIONS OF THE SELLER

The Seller represents and warrants to the Pur-
chaser as follows:

Section 6.1 Corporate Power and Authority. Sub-
ject to compliance with applicable provisions of the
Bankruptcy Code and orders of the Bankruptey Court,
the Seller has the corporate power and authority to
own, lease and operate its properties and to conduct its
business as is presently conducted and as conducted
prior to the suspension of the manufacturing operations
of the Seller.

Section 6.2 Existence and Good Standing. The
Seller is a limited liability company duly incorporated,

validly existing and in good standing under the laws of
the State of New Hampshire. The Seller is duly quali-
fied as a foreign corporation in the jurisdictions set
forth on Schedule 6.2 and is in good standing in each
jurisdiction in which such qualification is required by
law, except where the failure to be so qualified or to be
in good standing has not had, or would not reasonably
be expected to have, a materially detrimental impact on
the Acquired Assets.

Section 6.3 Authority; No Consents. Subject to
compliance with the applicable provisions of the Bank-
ruptcy Code and the entry by the Bankruptcy Court of
the Approval Order prior to the Closing, the execution,
delivery and performance by the Seller of this Agree-
ment and the Ancillary Agreements to which it is a
party and the consummation of the transactions con-
templated hereby and thereby have been duly and val-
idly authorized by all necessary corporate action on the
part of the Seller and this Agreement has been, and the
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Ancillary Agreements to which it is a party when exe-
cuted and delivered by the Seller will be, duly and val-
idly executed and delivered and the valid and binding
obligations of the Seller, enforceable against it in ac-
cordance with their respective terms, subject to (i) laws
of general application relating to bankruptcy, insolven-
cy and the relief of debtors and (ii) rules of law govern-
ing specific performance, injunctive relief and other eq-
uitable remedies. Subject to compliance with the appli-
cable provisions of the Bankruptey Code and the entry
by the Bankruptcy Court of the Approval Order prior
to the Closing neither the execution, delivery and per-
formance of this Agreement or the Ancillary Agree-
ments to which the Seller is a party, the consummation
by the Seller of the transactions contemplated hereby
or thereby, nor compliance by the Seller with any pro-
vision hereof or thereof will (I)(A) conflict with, (B) re-
sult in any violation of, (C) cause a default under (with
or without due notice, lapse of time or both), (D) give
rise to any right of termination, amendment, cancella-
tion or acceleration of any obligation contained in or the
loss of any benefit under or (E) result in the creation of
any Encumbrance on or against any assets, rights or
property of the Seller under (x) any instrument or
agreement to which the Seller is a party, or by which
the Seller or any of its properties, assets or rights may
be bound or (y) any term, condition or provision of any
law, statute, rule, regulation, order, writ, injunction,
decree, permit, concession, license or franchise of any
Governmental Authority applicable to the Seller or any
of its properties, assets or rights, other than any such
conflict, violation, default, right, loss or Encumbrance
that is pre-empted, overruled, superseded or made in-
applicable by the Bankruptcy Code, by bankruptcy law,
or by the Approval Order, and other than any such con-
flict, violation, default, right, loss or Encumbrance that
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would not have a materially detrimental impact on the
Acquired Assets, or (IT) conflict with or result in any
violation of the Seller’s Certificate of Formation or op-
erating agreement. With the exception of the Approval
Order, no permit, authorization, consent or approval of
or by, or any notification of or filing with, any Govern-
mental Authority is required to be made or obtained by
the Seller in connection with the execution, delivery
and performance by the Seller of this Agreement or the
Ancillary Agreements or the consummation by the
Seller of the transactions contemplated hereby or
thereby. With the exception of the Approval Order,
the Seller is not and will not be required to obtain any
consent from any Person, in connection with the execu-
tion, delivery or performance of this Agreement or any
of the Ancillary Agreements or the consummation of
any of the transactions contemplated hereby or there-
by. Additionally, to the Seller’ s knowledge, it is: (i) in
compliance with all laws; (ii) not infringing on the intel-
lectual property rights of any third party; (iii) not expe-
riencing the infringement upon the Seller’s intellectual
property rights, and (iv) not violating any environmen-
tal laws.

ARTICLE VII

REPRESENTATIONS OF THE PURCHASER

Representations of the Purchaser. The Purchaser
represents and warrants to the Seller as follows:

Section 7.1 Existence and Good Standing; Author-
ization and Validity of Agreement.

(a) The Purchaser is a limited liability company
duly organized, validly existing and in good standing
under the laws of the State of New Hampshire. The
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Purchaser is duly qualified as a foreign corporation and
is in good standing in each jurisdiction in which such
qualification is required by law, except where the fail-
ure to be so qualified or to’ be in good standing would
not prevent, interfere or delay the Purchaser from per-
forming its obligations under this Agreement or the
consummation of the transactions contemplated by this
Agreement. The Purchaser has the corporate power
and authority to own, lease and operate its properties
and to conduct its business as is presently conducted

(b) The execution, delivery and performance by
the Purchaser of this Agreement and the Ancillary
Agreements to which it is a party and the consumma-
tion of the transactions contemplated hereby and
thereby have been duly and validly authorized by all
necessary corporate action on the part of the Purchaser
and this Agreement has been, and the Ancillary
Agreements to which it is a party when executed and
delivered by the Purchaser will be, duly and validly ex-
ecuted and delivered and the valid and binding obliga-
tions of the Purchaser, enforceable against it in accord-
ance with their respective terms, subject to (i) laws of
general application relating to bankruptcy, insolvency
and the relief of debtors and (ii) rules of law governing
specific performance, injunctive relief and other equi-
table remedies. To the best of Purchaser’s knowledge,
neither the execution, delivery and performance of this
Agreement or the Ancillary Agreements to which the
Purchaser is a party, the consummation by the Pur-
chaser of the transactions contemplated hereby or
thereby, nor compliance by the Purchaser with any
provision hereof or thereof will (I) (A) conflict with, (B)
result in any violation of, (C) cause a default under
(with or without due notice, lapse of time or both), (D)
give rise to any right of termination, amendment, can-
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cellation or acceleration of any obligation contained in
or the loss of any benefit under or (E) result in the cre-
ation of any Encumbrance on or against any assets,
rights or property of the Purchaser under any term,
condition or provision of (x) any instrument or agree-
ment to which the Purchaser is a party, or by which the
Purchaser or any of its properties, assets or rights may
be bound or (y) any law, statute, rule, regulation, order,
writ, injunction, decree, permit, concession, license or
franchise of any Governmental Authority applicable to
the Purchaser or any of its properties, assets or rights,
other than any such conflict, violation, default, right,
loss or Encumbrance that would not (i) have a Material
Adverse Effect on the business, capitalization, assets
(tangible or intangible), Liabilities or operations of the
Purchaser or (ii) prevent, interfere or delay the Pur-
chaser from performing its obligations under this
Agreement or the consummation of the transactions
contemplated by this Agreement, or (II) conflict with
or result in any violation of the Purchaser’s charter
documents or operating agreement. With the excep-
tion of the Approval Order, no permit, authorization,
consent or approval of or by, or any notification of or
filing with, any Governmental Authority is required to
be made or obtained by the Purchaser in connection
with the execution, delivery and performance by the
Purchaser of this Agreement or the Ancillary Agree-
ments or the consummation by the Purchaser of the
transactions contemplated hereby or thereby. With the
exception of the Approval Order, the Purchaser is not
and will not be required to obtain any consent from any
Person, in connection with the execution, delivery or
performance of this Agreement or any of the Ancillary
Agreements or the consummation of any of the transac-
tions contemplated hereby or thereby.
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Section 7.2 Broker’s or Finder’ s Fees. No agent,
broker, Person or firm is, or will be, entitled to any
commission or broker’s or finder’ s fees from any Party,
or from any Affiliate of any Party, in connection with
any of the transactions contemplated by this Agree-
ment based upon arrangements made by or on behalf of
the Purchaser.

ARTICLE VIII
ADDITIONAL AGREEMENTS

Section 8.1 Operation of Business.

(a) Except as may be necessary to carry out any of
the transactions contemplated by this Agreement or
the Ancillary Agreements, or as may be necessary to
satisfy the cure requirements of any of the Assigned
Contracts, or as consented to by the Purchaser, or as
required by the Bankruptcy Code or any orders en-
tered by the Bankruptcy Court in the Chapter 11 Case,
or as otherwise required by applicable Law, the Seller
shall not:

(i) sell, lease, license, sublicense, encumber or dis-
pose of any Acquired Assets, except for the sale of in-
ventory and collection of accounts receivable in the Or-
dinary Course of Business provided, however, that the
Seller and the Lender shall not solicit, encourage nor
seek to (A) collect any accounts receivable in any fash-
ion than is sooner or more aggressive than the terms of
existing purchase orders nor earlier than the Seller’s
customary practice; (B) discount any accounts receiva-
ble without the prior written consent of the Purchaser;
or (C) sell any inventory at prices that are less than fair
market value or on terms that are not substantially the
same as the majority of existing purchase orders;
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(ii) enter into any agreement or commitment or
engage in any transaction which is not in the Ordinary
Course of Business;

(iii) take any action to waive or compromise any
material Claims (whether or not asserted in any pend-
ing litigation) which are included in the Acquired As-
sets;

(iv) agree in writing or otherwise to take any of the
foregoing actions; or

(v) terminate any employees of the Seller or hire
any additional employees; provided, however, the Sell-
er may reduce the hours of the shippers and the ac-
counting staff.

(b) Except as may be necessary to carry out any of
the transactions contemplated by this Agreement or
the Ancillary Agreements, or as may be necessary to
satisfy the cure requirements of any of the Assigned
Contracts, or as consented to by the Purchaser, or as
required by the Bankruptcy Code or any orders en-
tered by the Bankruptcy Court in the Chapter 11 Case
or otherwise required by applicable Law, the Seller
shall conduct its operations in the Ordinary Course of
Business, and shall:

(i) operate the Business substantially in accord-
ance with the budget approved by the Purchaser and
report weekly to the Purchaser concerning the status
of its business, operations and finances;

(ii)) keep in full force and effect, without amend-
ment, all material rights relating to the Acquired As-
sets;

(iii) maintain in full force and effect all ex1stmg in-
surance with respect to the Acquired Assets and the
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Business through the Closing Date in amounts not less
than those in effect on the date hereof;

(iv) comply with all Laws applicable to the opera-
tions of the Business;

(iv) cooperate with the Purchaser and assist the
Purchaser in identifying the permits and governmental
authorization required by the Purchaser to operate the
Business from and after the Closing Date and either
transferring existing permits and governmental au-
thorities of the Seller to the Purchaser; where permis-
sible, or obtaining new permits and governmental au-
thorizations for the Purchaser; and

(v) maintain all books and records of the Seller re-
lating to the Business m the Ordinary Course of Busi-
ness;

Section 8.2 Review of the Seller. Subject to the
provisions of the Confidentiality Agreement and appli-
cable laws and regulations, prior to the Closing Date,
the Seller will, after receiving reasonable advance no-
tice from the Purchaser, give the Purchaser full access
to the premises, the books and records (excluding rec-
ords which are attorney-client privileged or considered
attorney work product) and employees and agents of
the Seller that relate to the Acquired Assets during
normal working hours, for the sole purposes of enabling
the_Purchaser (i) to further investigate, at the Pur-
chaser’s sole expense, the Acquired Assets and any
other appropriate matters gernlane to the subject mat-
ter of this Agreement and the Ancillary Agreements
and (ii) to verify the accuracy of the representations
and warranties set forth in Article 6.

Section 8.3 Reasonable Efforts; Cooperation; Con-
sents and Approvals. Subject to their respective obli-




479

gations to comply with any order of the Bankruptecy
Court, each of the Parties agrees to use its commercial-
ly reasonable efforts to take, or cause to be taken, all
action to do or cause to be done, and to assist and coop-
erate with each other Party in doing, all things neces-
sary, proper or advisable to consummate and make ef-
fective, in the most expeditious manner practicable, the
transactions contemplated by this Agreement (in each
case, to the extent that the same is within the control of
such Party), including, without limitation, (i) compli-
ance with any Bankruptcy Court approvals, consents
and orders, (ii) the defending of any lawsuits or any
other legal proceedings whether judicial or administra-
tive, challenging this Agreement, the Ancillary Agree-
ments or the consummation of the transactions con-
templated hereby and thereby and (iii) causing the con-
ditions set forth in Articles IX and X to be satisfied.
Except as otherwise expressly set forth in the Sale
Procedures, the Seller will use its commercially reason-
able efforts to (i) obtain from the Bankruptey Court all
orders, consents and approvals necessary to consum-
mate the transactions contemplated by this Agreement,
including without limitation, the Approval Order and
(ii) obtain all necessary waivers, consents and approv-
als from Governmental Authorities and make all neces-
sary registrations and filings and the taking of all rea-
sonable steps as may be necessary to obtain any ap-
proval or waiver from, or to avoid any action or pro-
ceeding by, any Governmental Authority.

Section 8.4 Sale Procedures. The Seller (a) will
conduct the auction process in accordance with the Sale
Procedures Order and (b) will not amend, waive, modi-
fy or supplement in any material respect the Sale Pro-
cedures except as set forth herein or therein or as re-
quired or ordered by the Bankruptcy Court.
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Section 8.5 Public Disclosure. KExcept as other-
wise required by law or regulation, as contemplated by
the Sale Procedures Order or as may be necessary or
appropriate in connection with the pending Chapter 11
Case, each Party shall consult with the other Party and
obtain such other Party’s consent, which consent shall
not be unreasonably withheld, before issuing any press
release or otherwise making any public statements
with respect to this Agreement or the matters con-
tained herein and will not issue any such press release
or make any such statement prior to such consultation
and agreement.

Section 8.6 Apportionment. All real property and
personal property Taxes, assessments and similar gov-
ernmental charges levied with respect to the Acquired
Assets for a taxable period which includes (but does not
end on) the Closing Date shall be apportioned between
the Pre-Closing Period and the Post-Closing Period as
of the Closing Date on a per diem basis. On or prior to
the Closing Date, the Seller shall pay an estimate of all
real property and personal property Taxes, assess-
ments and similar charges to be levied with respect to
the Acquired Assets for the Pre-Closing Period to the
appropriate Tax authority. Thereafter, the Seller shall
notify the Purchaser upon receipt of any bill for real or
personal property Taxes or similar charges relating to
the Acquired Assets, part or all of which are attributa-
ble to any Post- Closing Period, and shall promptly de-
liver such Tax bill to the Purchaser who shall pay the
same to the appropriate governmental authority; pro-
vided, that if such bill covers the Pre-Closing Period,
the Seller shall also remit to the Purchaser, prior to the
due date of such Tax bill, payment for the proportion-
ate amount of such bill that is attributable to the Pre-
Closing Period. If either the Seller or the Purchaser
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shall make a payment for which such Party is entitled
to have such payment made by the other Party under
this Section, the other Party shall make reimbursement
promptly but in no event later than fifteen (15) Busi-
ness Days after the presentation of a statement setting
forth the amount of reimbursement to which the pre-
senting Party is entitled along with such supporting
evidence as is reasonably necessary to calculate the
amount of reimbursement. Any payment between the
Parties required under this Section 8.6 shall bear inter-
est at the rate per annum determined, from time to
time, under the provisions of Section 6621(a)(2) of the
Code for each day from the date the relevant Tax is due
to be paid to the Tax authority until paid. The Pur-
chaser and the Seller shall cooperate with each other
and shall use commercially reasonable efforts to assist
the other Party to obtain any and all available tax re-
funds and rebates. The Seller shall tum over and pay to
the Purchaser any portion of any refund or rebate that
is attributable to the Post-Closing Period, and the Pur-
chaser shall tum over and pay to the Seller any refund
or rebate that is attributable to the Pre-Closing Period.
Any refund or rebate that cannot be attributable to ei-
ther the Pre-Closing Period or the Post-Closing Period
shall be pro-rated over the respective periods in ac-
cordance with the amount of taxes paid in such periods.
The Seller hereby directs that any refunds or rebates
to which it would be entitled be paid to Lender, which
holds a perfected first priority security interest in the
Seller’s interest in such refunds and rebates.

Section 8.7 Access to Records and Certain Per-
sonnel. During the Pre-Closing Period, the Seller shall
permit the Purchaser and any successors or assigns, its
counsel, tax advisors and other Affiliates reasonable
access to (i) the financial and other books and records
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relating to the Business (whether in documentary or
data form) during the Pre-Closing Period, (ii) the Sell-
er’'s employees and (iii) the Leased Property for any
purpose relating to the operation, winding down, liqui-
dation and final administration of the Business or the
bankruptey estate, which access shall include (A) the
right of such professionals to copy and use such docu-
ments and records as they may reasonably request, and
(B) the Purchaser’s copying and delivering to the Seller
or its professionals (at the Seller’s expense) such docu-
ments or records as they may reasonably request.

Section 8.8 Emplovees; Emplovee Benefits.

(a) Agreements Regarding Employees. The Pur-
chaser may offer employment to some or all of the Sell-
er’s employees commencing as of the Closing Date.
Employees who accept employment with the Purchaser
shall be referred to hereinafter as “Transferred Em-
ployees.” The Purchaser shall not assume any Liability
for any accrued and unused paid time off earned by any
Transferred Employees in connection with their em-
ployment by the Seller.

(b) Other Obligations. The Seller and the Pur-
chaser agree to cooperate reasonably concerning all
matters relating to the Transferred Employees, includ-
ing, without limitation, the Seller's permitting the Pur-
chaser to speak with, consult and otherwise interview
any of the Seller’s employees prior to the Closing.

(¢) WARN. Prior to the Closing Date, the Seller
shall terminate all of the Transferred Employees and
assume any and all obligations and notice requirements,
if any, under the Worker Adjustment and Retraining
Notification Act and analogous provisions of state law
(collectively, “WARN”) with regard to such Transferred
Employees to the extent WARN applies. While the
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Purchaser intends to offer employment to some or all of
Seller’s employees, the Purchaser shall have no obliga-
tion to offer employment to any employee of Seller.
The Purchaser shall have no obligation whatsoever to
any person currently or previously employed or affili-
ated in any manner with the Seller unless such person
is employed by the Purchaser after the Closing Date.
In no event shall the Purchaser be liable for any com-
pensation, retirement or benefit plan established by the
Seller and payable to any person currently or previous-
ly employed by the Seller (including any Transferred
Employees).

Section 8.9 Cooperation.

(a) The Seller covenants and agrees that, during
the period between the date hereof and the Closing, the
Seller shall promptly inform the Purchaser in writing of
any breaches of the representations and warranties
contained in Article VI or any breach of any covenant
of the Seller.

(b) The Purchaser covenants and agrees that, dur-
ing the period between the date hereof and the Closing,
the Purchaser shall promptly inform the Seller in writ-
ing of any breaches of the representations and warran-
ties contained in Article VII or any breach of any cove-
nant of the Purchaser.

Section 8.10[Intentionally omitted]

Section 8.11 Bankruptey Case. The Purchaser will
cooperate fully with the Bankruptey Court and with
the Seller to expedite the Bankruptcy Case and to ob-
tain orders as described in Article V.

Section 8.12 Assignment of Claims. In the event
that the Purchaser elects to pay or otherwise satisfy
any of the Excluded Liabilities, the Purchaser agrees
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that it will not, by assignment, subrogation or other-
wise, succeed to the rights of the Person holding such
Excluded Liability, nor assert (nor permit any other
Person to assert) any claim against the Seller or the
Seller’s bankruptcy estate for any such Excluded Lia-
bility.

Section 8.13[Intentionally omitted]

Section 8.14[Intentionally omitted]

Section 8.15Seller’s Employee Plans. In the event
that the Purchaser, in its discretion, elects to assume
any of the Seller’s Employee Plans, the Purchaser shall
provide notice to the Seller within at least three (3)
Business Days of the Closing Date and the Seller
agrees to use its best efforts to assist with the transfer
of the Seller’s Employee Plans on the Closing Date, at
the Purchaser’s expense.

ARTICLE IX

CONDITIONS TO THE OBLIGATIONS OF THE
PURCHASER

Section 9.1 Closing Conditions to the Purchaser’s
Obligations. The obligations of the Purchaser to con-
summate the Closing are conditioned upon the satisfac-
tion or waiver in writing (subject to applicable Law), on
or prior to the Closing Date (or such earlier date as is
specified), of the following conditions:

(a) Representations and Warranties. The repre-
sentations and warranties of the Seller contained in Ar-
ticle VI and any representations and warranties of the
Seller set forth in the Ancillary Agreements qualified
by materiality shall be true and correct in all respects,
except for such exceptions as are permitted by this
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Agreement, without further qualification as of the date
hereof and the Closing Date, as if made on such date
(except for such representations and warranties that
relate to a specific date, which shall be true and correct
in all respects as of such date), and all representations
and warranties of the Seller contained in Article VI and
any representations and warranties of the Seller set
forth in the Ancillary Agreements that are not so quali-
fied shall be true and correct in all material respects as
of the Closing Date, as if made on such date (except for
such representations and warranties that relate to a
specific date, which shall be true and correct in all ma-
terial respects as of such date). The Seller shall have
delivered to the Purchaser a certificate, dated as of the
Closing Date and signed by the Seller’s President,
Chief Restructuring Officer or other authorized officer
of the Seller (the “Seller Closing Certificate”), con-
firming that the conditions set forth in this Section
9.1(a) have been satisfied.

(b) Performance of Agreements. Each and all of
the agreements of the Seller to be performed on or pri-
or to the Closing pursuant to the terms hereof and the
Ancillary Agreements shall have been duly performed
in all respects, and the Seller Closing Certificate shall
confirm that the conditions set forth in this Section
9.1(b) have been satisfied.

(¢) Closing Deliverables. The Purchaser shall
have received the documents required to be delivered
by the Seller to the Purchaser pursuant to Section 4.2.

(d) No In junction. No court or other Governmen-
tal Authority of competent jurisdiction shall have is-
sued an order or stay pending appeal which shall then
be in effect restraining or prohibiting the completion of
the transactions contemplated hereby.
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(e) Statutes. No Law of any kind shall have been
enacted, entered, promulgated or enforced by any Gov-
ernmental Authority which prohibits, or has the effect
of making illegal, the consummation of the transactions
contemplated hereby and shall remain in effect.

(f) Governmental Approvals. All governmental
and other consents and approvals necessary to permit
the consummation of the transactions contemplated by
this Agreement shall have been received.

(g) Bankruptcy Matters. The Sale Procedure Or-
der and Approval Order shall have been entered by the
Bankruptcy Court in substantially the form attached to
this Agreement, including the unqualified right of the
Lender to satisfy the Purchase Price by credit bid in
accordance with section 363(k) of the Bankruptcy Code,
and no notice of appeal from the Approval Order shall
have been filed on or before the Closing.

(h) No Material Adverse Effect. During the peri-
od from the date hereof to the Closing Date, there shall
not have been any occurrence, or any occurrences
which, when taken together in the aggregate, would
reasonably be expected to constitute a Material Ad-
verse Effect.

(i) Employment. Neither Richard Ferdinand nor
Kevin McCarthy shall have died or become permanent-
ly disabled on or before the Closing Date.

(G) [Omitted].

(k) Offer Letters. Prior to Closing, Richard Fer-
dinand and Kevin McCarthy shall have executed em-
ployment offer letters from the Purchaser in a form ac-
ceptable to the Purchaser (the “Offer Letters”). This
condition shall be deemed satisfied unless the Purchas-
er notifies the Seller in writing on or before 11:59 p.m.
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on or before three Business Days before the scheduled
Closing that it has not been satisfied and that the Pur-
chaser is terminating this Agreement for failure of this
condition. For purposes of this subparagraph (k), the
Purchaser’s written notice may be delivered by elec-
tronic mail to Daniel W. Sklar, KEsq. at
DSklar@nixonpeabody.com.

ARTICLE X

CONDITIONS TO THE OBLIGATIONS OF THE
SELLER

Section 10.1.  Conditions to the Seller’s Obliga-
tions. The obligations of the Seller to consummate the
Closing are conditioned upon the satisfaction or waiver
in writing (subject to applicable Law), on or prior to the
Closing Date, of the following conditions:

(a) Representations and Warranties. The repre-
sentations and warranties of the Purchaser contained in
Article VII (and any representations and warranties of
the Purchaser set forth in the Ancillary Agreements)
qualified by materiality shall be true and correct in all
respects, except for such exceptions as are permitted
by this Agreement, without further qualification as of
the Closing Date, as if made on such date (except for
such representations and warranties that relate to a
specific date, which shall be true and correct in all re-
spects as of such date), and all representations and
warranties of the Purchaser contained in Article VII
(and any representations and warranties of the Pur-
chaser set forth in the Ancillary Agreements) that are
not so qualified shall be true and correct in all material
respects as of the Closing Date, as if made on such date
(except for such representations and warranties that
relate to a specific date, which shall be true and correct
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in all material respects as of such date) with only such
exceptions as are permitted by this Agreement or
which, individually or in the aggregate, would not pre-
vent, interfere or delay the Purchaser from performing
its obligations under this Agreement or the consumma-
tion of the transactions contemplated by this Agree-
ment. The Purchaser shall have delivered to the Seller
a certificate, dated as of the Closing Date and signed by
the Purchaser’s Manager or other duly authorized of-
ficer (the “Purchaser Closing Certificate”), confirming
that the conditions set forth in this Section 10.1(a) have
been satisfied.

(b) Performance of Agreements. Each and all of
the agreements of the Purchaser to be performed on or

prior to the Closing pursuant to the terms hereof and
the Ancillary Agreements shall have been duly per-
formed in all respects, and the Purchaser Closing Cer-
tificate shall confirm that the conditions set forth in this
Section 10.1(b) have been satisfied.

(¢) [Omitted.]

(d) Payment of Purchase Price. The Purchaser
shall have paid to the Seller the Purchase Price in ac-
cordance with Section 3.1(a).

(e) No Injunction. No court or other Governmen-
tal Authority of competent jurisdiction shall have is-
sued an order or stay pending appeal which shall then
be in effect restraining or prohibiting the completion of
the transactions contemplated hereby.

(f) Statutes. No Law of any kind shall have been
enacted, entered, promulgated or enforced by any Gov-
ernmental Authority which prohibits, or has the effect
of making illegal, the consummation of the transactions
contemplated hereby and shall remain in effect.
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(g) Governmental Approvals. All material gov-
ernmental and other material consents and approvals
necessary to permit the consummation of the transac-
tions contemplated by this Agreement shall have been
received.

(h) Bankruptcy Matters. The Sale Procedure Or-
der and Approval Order shall have been entered by the
Bankruptcy Court in substantially the form attached to
this Agreement, and no notice of appeal from the Ap-
proval Order shall have been filed on or before the
Closing.

ARTICLE XI

TERMINATION

Section 11.1 Events of Termination. This Agree-
ment may be terminated and the transactions contem-
plated hereby may be abandoned at any time prior to
the Closing:

(a) by mutual written consent of the Parties;

(b) by either Party, if the Closing Date shall not
have occurred by November 20, 2015; provided, that
the right to terminate this Agreement under this Sec-
tion 11.1(b) shall not be available to any Party whose
failure to fulfill any obligation under this Agreement
shall be the cause of the failure of the Closing Date to
occur on or before such date;

(¢) by the Seller if (i) there shall have been a mate-
rial breach on the part of the Purchaser of any of its
representations, warranties or covenants such that the
conditions set forth in Section 10.1(a) or Section 10.1(b)
would not be satisfied as of the time of such breach, (ii)
the Sel<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>