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QUESTIONS PRESENTED

1. Whether the lower courts correctly applied the
rule in Marks v. United States, 430 U.S. 188 (1977), for
interpreting divided decisions of this Court, when they
denied petitioner a sentence reduction on the ground
that he would be ineligible for such a reduction under
the approaches of five Justices in Freeman v. United
States, 564 U.S. 522 (2011).

2. If the issue addressed in Freeman is revisited,
whether a defendant who was sentenced under a plea
agreement containing a specific sentence that was bind-
ing on the distriet court under Federal Rule of Criminal
Procedure 11(c)(1)(C) may seek a sentence reduction
under 18 U.S.C. 3582(¢)(2), which authorizes the reduc-
tion of a sentence that was “based on a sentencing range
that has subsequently been lowered by the Sentencing
Commission.”

D



TABLE OF CONTENTS

Page
OPINIONS DEIOW ...evneeiiriirienierientetiteteeeesesreste st saeee e es e sessesaens 1
JULISAICEION .ttt et sa e 1
Statutes, rule, and guidelines provisions involved.................... 1
SEALEIMENL ...ttt ne 2
Summary of argument ..........ccccceceeveeverrerreneneseseeeeereereseseseenns 12
ATZUIMENL..c..cveiereieteieeeteeretet ettt se e sassesaens 16

I.  The court of appeals correctly determined that
petitioner is ineligible for a sentence reduction by

applying this Court’s precedent.........ccceeveeveververerrennens 17
A. Marks gives divided decisions of this Court
binding effect in future cases......cceceveevereeerrennenee. 18
B. The court of appeals correctly applied the
principles of Marks ......cceeeeeeeneneeseeveesenserrenenennens 21
1. Petitioner’s “common reasoning” approach
1S MiStaKeN...covveeeeieiieeceeen 21

a. Petitioner’s “common reasoning”
requirement cannot be squared
with Marks and other decisions

Of this Court.....ccveververererrerrerteerreeeserieaene 22
b. Petitioner’s “common reasoning”
approach is Unsound ..........ccececeeveeveeerennens 28

2. This Court should not replace Marks with
a rule under which only majority opinions
have precedential effect........ccceeverververennenee. 31
3. Freeman does not lack precedential effect
on the theory that no single opinion in that
case qualifies as the narrowest..........cccceuuu...... 33
II. Defendants who plead guilty in exchange for
specific sentences pursuant to Rule 11(¢)(1)(C)
are not eligible for sentence reductions under
18 U.S.C. 3582(C)(2) cuveverrrrerrererreerreisreresseseesessssessesessenes 37
A. Section 3582(c)(2) represents a narrow
exception to the rule that a sentence of
imprisonment may not be modified....................... 38

(IIT)



v

Table of Contents—Continued Page

B. Defendants who plead guilty in exchange for
specific sentences under Rule 11(c)(1)(C) plea
agreements are sentenced “based on” their
plea agreements, not based on any Guidelines

1. A defendant’s sentence is “based on” a
calculation of the Guidelines range only
when that calculation is the foundation of
the defendant’s sentence........cccovvevvveeenvennnenn. 39
2. The foundation of the sentence of a
defendant who pleads guilty under Rule
11(e)(1)(C) is the plea agreement, not a
Guidelines range.........cceceeveeeveereeveeceereseseseennes 42
C. The Sentencing Commission’s limitations
confirm that defendants sentenced under
Rule 11(c)(1)(C) plea agreements are
ineligible for Section 3582(c)(2) reductions .......... 49
D. Using Section 3582(c)(2) to reduce a sentence
that was required under Rule 11(e)(1)(C)
inappropriately vitiates the terms of the

parties’ agreement ...........ccoceeveeeeeceeceeresrenieeeneneens 50
1. Plea agreements are essential to the
administration of criminal justice ................... 51

2. The government’s construction of Section
3582(c)(2) preserves the parties’ bargain....... 52
CONCIUSION ..ttt ettt s e sae e 56
Appendix — Statutes, rule, and guidelines provisions
INVOIVEd .o la



\%
TABLE OF AUTHORITIES

Cases: Page

A Book Named ‘John Cleland’s Memoirs of a
Woman of Pleasure’v. Attorney Gen.,

383 U.S. 413 (1966).....ccereerecreerrerreenrereereeverseereessessnenees 22, 23
Baldasar v. Illinots, 446 U.S. 222 (1980) ...cooveerevververvennnene 32
Bank of Am. Corp. v. City of Miami, 137 S. Ct. 1296

(2O1T) ettt cresreeseesessressessessnesseesnensessnensen 47
Bobby v. Dixon, 565 U.S. 23 (2011)..ccccevreververerrerrennnn 19, 35
Bordenkircher v. Hayes, 434 U.S. 357 (1978) .....ccoveveeuennee. 51
Bowen v. Massachusetts, 487 U.S. 879 (1988) ....ccveeveeueene 45
Brady v. United States, 397 U.S. 742 (1970)........... 51, 52, 55
Braxton v. United States, 500 U.S. 344 (1991) .....coeevevueenee 4
Carrigan v. United States, 564 U.S. 1051 (2011) ............... 29
City of Ontario v. Quon, 560 U.S. 746 (2010) ............... 19, 36

Dillon v. United States, 560 U.S. 817 (2010) ...... 4, 38, 39, 49
Freeman v. United States, 564 U.S. 522 (2011)......... passim

Furman v. Georgia, 408 U.S. 238 (1972)...c.ccecvverreverurnne 24, 25
Gardner v. Florida, 430 U.S. 349 (1977) wccueeeeeeeeeveceeennen. 27
Ginzburg v. United States, 383 U.S. 463 (1966) ................ 23
Goins v. Unated States, 564 U.S. 1051 (2011) ......cuveeuunee. 29
Graham v. Florida, 560 U.S. 48 (2010) ....c.ccovvveerrennnenee. 18, 26
Gregg v. Georgia, 428 U.S. 153 (1976) ......ccceeune.. 18, 24, 25
Harmelin v. Michigan, 501 U.S. 957 (1991) .....ccceveereruenee. 26
Hemi Grp., LLCv. City of New York, 559 U.S. 1

(2010) cureurerrereereereereereereererrereeeeeereeseeseesessesesensersesseseeseesensen 47
Hertz v. Woodman, 218 U.S. 205 (1910)..c..cccveerevrervenveennene. 28
Kimble v. Marvel Entm’t, LLC, 135 S. Ct. 2401

(2015) c.uveueereereereererereeereseereereeresresesressesseseesenes 20, 28, 29, 31

Leocal v. Ashcroft, 543 U.S. 1 (2004) ..cueeeererreveecrereeereeesennens



VI

Cases—Continued: Page
Lexmark Int’l, Inc. v. Static Control Components,

Inec., 134 S. Ct. 1377 (2014) ..ccueeeereereereerreerereereevesreeseens 47
Manzanares v. City of Albuquerque, 628 F.3d 1237

(10th Cir. 2010)....ccceeereererreereeeecreeeerreeeereeeseesesseeseesseessenees 42
Mavrks v. United States, 430 U.S. 188 (1977) ............. PaAssIm
Martin v. Hunter’s Lessee, 14 (1 Wheat.) 304 (1816) ........ 20
Mishkin v. New York, 383 U.S. 502 (1966) .....c.ceoverververnnene. 23
Massissippi Band of Choctaw Indians v. Holyfield,

490 U.S. 30 (1989) ..ceevrrerererrerenrrirereerrevessresrensessnennes 20, 28
Missourt v. Frye, 566 U.S. 134 (2012) ...cceeveververveerererrennenns 51
Moses H. Cone Mem’l Hosp. v. Mercury Constr.

Corp., 460 U.S. 1 (1983) c.cceveeerrerrerrerreeeeeesesesreseennas 19, 36
Nichols v. United States, 511 U.S. 738 (1994) .............. 32, 33
OBB Personenverkehr AG v. Sachs, 136 S. Ct. 390

(2O15) cuveerrerecrririreereereesrreressessressessnessesseessessesssessessessnens 15, 41
O’Dell v. Netherland, 521 U.S. 151 (1997)....ccvvecreecrevrnennnen. 27
Panetti v. Quarterman, 551 U.S. 930 (2007) ....coevvevverurenen. 39
Pasquantino v. United States, 544 U.S. 349 (2005)........... 39
Pepperv. United States, 562 U.S. 476 (2011) ........c.cu........ 53
Rivera-Martinez v. United States, 564 U.S. 1051

(2O11) cuveereereerrceicieceereereresrecreseesresessressessessnesseessensessnensen 29
Santobello v. New York, 404 U.S. 257 (1971) ....ccueveveennneee. 51
Saudi Arabia v. Nelson, 507 U.S. 349 (1993) ......... 15, 40, 41
Seminole Tribe v. Florida, 517 U.S. 44 (1996) .......cecu..... 27
Teague v. Lane, 489 U.S. 288 (1989)...cc.coveerevrrrerverererrenrenns 38
United States v. Addonizio, 442 U.S. 178 (1979)....c..cuuu.... 38
Unated States v. Bownes, 405 F.3d 634 (7th Cir.),

cert. denied, 546 U.S. 926 (2005) .......coeevererrrerreerververnennes 52
Unated States v. Davis, 825 F.3d 1014

(9th Cir. 2016)...c.ueeeerereeeereeeeeereeeeeeereeeeereereene 20, 28, 34

Unated States v. Duvall, 740 F.3d 604
(D.C. Cir. 2013) .cveerererrererrerresresseeereeesessessessessennas passim



VII

Cases—Continued: Page
United States v. Frady, 456 U.S. 152 (1982)......ccceceeverrennene 38
United States v. French, 719 F.2d 387

(11th Cir. 1983), cert. denied, 466 U.S. 960 (1984)........... 44
United States v. Hyde, 520 U.S. 670 (1997) ....cccveveeuenee. 2, 51
Unated States v. Jacobsen, 466 U.S. 109 (1984).................. 19
Unated States v. Porter, 405 F.3d 1136 (10th Cir),

cert. denied, 546 U.S. 980 (2005) ......ccoververvrrrerreerververrrennes 55
United States v. Robinson, 587 F.3d 1122

(D.C. Cir. 2009) ..ooouveeerrrerenreirinreerensessresressesssesseessessesssenses 52
Unated States v. Sahlin, 399 F.3d 27 (1st Cir. 2005).......... 52
Unaited States v. Silva, 413 F.3d 1283 (10th Cir. 2005)....... 52
Unated States v. Smith, 918 F.2d 664 (6th Cir. 1990),

cert. denied, 498 U.S. 1125 (1991) ....covvvvrevvrrevrecrrerenrrennen 46
Unated States v. Stevens, 548 F.2d 1360 (9th Cir.),

cert. denied, 430 U.S. 975 (1977) .oovveeeeeeeriereeeeeeeeeeeeenn 44

United States v. Thompson, 680 F.2d 1145
(Tth Cir.), cert. denied, 459 U.S. 1089 (1982),
and 459 U.S. 1108 (1983) ..cccevvvererererreerirerreenirsereesssseesanens 44

Constitution, statutes, guidelines, and rules:

U.S. Const.:
Amend. L. 22,23,24
Amend. VIIL....oorrrreeeeeeeeeeeeeneeeenes 25, 26, 27
Foreign Sovereign Immunities Act of 1976,
28 U.S.C. 1602 €F SEQ. c.eeveereerrreeeeresresresressesseesesesessessenes 40
28 U.S.C. 1605(2)(2)..cvvvrerrerererererererenereneneneeeeeeeesenes 40

Sentencing Reform Act of 1984, Pub. L. No. 98-473,
Tit. I1, ch. II, 98 Stat. 1987 (18 U.S.C. 3551 et seq.

and 28 U.S.C. 991 €6 SEQ.) c.cevveeeeereereereerecreeteeeeeeeeeeereesens 3
18 U.S.C. 3553(8) weevuvernrernriiriereereeereeerreevesveesseenes 4,8, 39
18 U.S.C. 3582ttt 45, 1a

18 T.S.C 8582(C) errrrereveeeeemsseeeeeeseemeeesssesesseseeneens 4,38, 2a



VIII

Statutes, guidelines, and rules—Continued: Page
18 U.S.C. 3582(C)(2) eeevrrevereeeeneiveeeesreeesneeeeseeens passim, 3a
28 U.S.C. 994(2)(1).cuvererrrrerreereeerreerreesresessessesessesassesessenes 3
28 U.S.C. 994(2)(2).cuveverrrerrrertenenreereeinseesseseesestssessesessenes 3
28 U.S.C. 994(2)(2)(C) cvrrerrrerrererrrerreesreresrenesressesessesessenes 4
28 U.S.C. 994(0) cevrvenveretrrenrrerieenreeseesessesessesessessssessesessenes 4
28 U.S.C. 994(10) cevvevererrrrerreenieenieeseeessesessessssessesessesessenes 4
18 U.S.C. 922(2)(1)cverrerrerrerrerrrreeeseseessessessessssesseessessassassens 2
18 ULS.C. 3T42(2)(2) eeverrrrerrerererrererreresresssessesesseessesessenens 46, 4a
21 U.S.C. 841(D)(1)(A) cuerereeeeeerrerrerresreseereeeeeeesessessenns 6, 54
21 U.S.C. 841(0)(1)(A)(VIIL) cveverrrrerreerreerrererrererreserresaereseenes 2,6
21 US.C. 846 .neeeeiieieeieieteeseeesteesseessesessesessesassesaenes 2,6
21 U.S.C. 851(2) eeverrererrererrerirrerisreseerestsessesessesesssessesessesasseseens 7
U.S. Sentencing Guidelines:
SIBL10 ittt 4,16, 49, 50, 13a
§ IBL1.10(A)(1) cueevererrrereerreeneeeseeeseeessesassenessessseneone 4,13a
§ 1BL.10(2)(2)(B).cvererereereeerrereeseeneeaeeeesessessenaens 5,13a
§ 1BL.10(D)(1) ceeeverereeenrenenreerreesieeseeeereenaens 16, 49, 50, 14a
§ IBLIOMA) weeveeveereerenrerereereeeseseeseesaesaeseeesseesesseneens 4, 16a
§ 6B1.2 (2011)..ccreuerriirreerreenieenreesrenesrenessesssseseesessesessens 50
S OBL2 ettt 50, 27a
App. C Supp.:
Amend. 782 (Nov. 1, 2014) ....ccccevvercerrenene 9, 10, 54, 55
Amend. 788 (NOV. 1, 2014) ..c.ueevrrevrreerreerreereerrennrennes 10
Fed. R. Civ. P.:
RULE 60(D)(5) weeveverreerreiereirieneeentereneeeseeessesessesessesssseens 42
Fed. R. Crim. P.:
Rule 11(C)(1) et 23, 10a
Rule 11(c)(1)(B) covevreereeerereerreneeeeeeesesesaeneens 43, 52, 10a
Rule 11(e)(1)(C) et passim, 10a
Rule 11(C)(B)(A) cverereeeerrerrerrereeeseeeeeeeseseeeas 3,43, 11a

RUIE 11(C)(4) et 3,43, 11a



IX

Rules—Continued: Page
Rule 11(€)(5)(B) coveeveteeeerererrerreeeseseseseseseenas 3,43, 12a
Rule 11(d)(2)(B) eoveerreerreeneeereeeneeereeresrenessesesseens 51, 12a
Rule 11 advisory committee’s note
(1974 Amendment) .......cooeeeeeeeeeeecveeeeceeeneene 43, 51
Rule 11 advisory committee’s note
(1979 Amendment) ........eooeeeeeeeeeceeiceecceeeeeeeeeeeene 43
SUP. Ct. R 10 ettt e seesesaenens 28
Miscellaneous:

Joseph M. Cacace, Note, Plurality Decisions in the
Supreme Court of the United States: A Reexami-
nation of the Marks Doctrine After Rapanos v.

United States, 41 Suffolk U. L. Rev. 97 (2007)................

Comment, Supreme Court No-Clear-Majority Deci-
stons: A Study in Stare Decisis, 24 U. Chi. L. Rev.
99 (1956) ..cuvenerenerreirneirreteiestesesteesteesssessesessesessesssesesseneens

W. Page Keeton et al., Prosser and Keeton on the
Law of Torts (5th ed. 1984) ....ccueeeeeeeeeeeeeeeeeceeeee e

Justin Marceau, Plurality Decisions: Upward—
Flowing Precedent and Acoustic Separation,
45 Conn. L. Rev. 933 (2013) ...eeveeeeeeeieeeceeeeereeceeeeneeenne

Linda Novak, Note, The Precedential Value of
Supreme Court Plurality Decisions, 80 Colum.
L. Rev. 756 (1980) ...ccvevverreirererenrenrenreneeneeseeeeessessessessenees

Richard M. Re, Beyond the Marks Rule
(Jan. 5, 2018), https://papers.ssrn.com/sol3/
papers.cfm?abstract id=3090620.........ccccecervrrerrerrererrene.

Restatement (Second) of the Law of Contracts (1981)......
Restatement (Second) of the Law of Torts (1965) .............
S. Rep. No. 225, 98th Cong., 1st Sess. (1983).......ccucuu... 38,
The American Heritage Dictionary (4th ed. 2006) ...........
1 The Oxford English Dictionary (2d ed. 1989).................



Miscellaneous—Continued: Page

Mark Alan Thurmon, When the Court Divides: Re-
considering the Precedential Value of Supreme
Court Plurality Decistons, 42 Duke L.J. 419 (1992) ...... 24

Webster’s New International Dictionary

(2d €. 1957) ..ttt sestsseeestsse e sesssseesanees 40
Webster’s Third New International Dictionary
(T98L) ettt sttt et et st se e sesesasanees 40

11 Charles Alan Wright et al., Federal Practice and
Procedure (3d €d. 2012).....cceeeeeeeiiereeeeeceeeeereeeeeeesneeenne 42



In the Supreme Court of the United States

No. 17-155
ERIK LINDSEY HUGHES, PETITIONER
.
UNITED STATES OF AMERICA

ON WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

BRIEF FOR THE UNITED STATES

OPINIONS BELOW

The opinion of the court of appeals (Pet. App. 1a-15a)
is reported at 849 F.3d 1008. The order of the district
court (Pet. App. 16a-30a) is not published in the Federal
Supplement but is available at 2015 WL 13344902.

JURISDICTION

The judgment of the court of appeals was entered on
February 27, 2017. On May 22, 2017, Justice Thomas
extended the time within which to file a petition for a
writ of certiorari to and including July 27, 2017, and the
petition was filed on that date. The petition was granted
on December 8, 2017. The jurisdiction of this Court
rests on 28 U.S.C. 1254(1).

STATUTES, RULE, AND GUIDELINES
PROVISIONS INVOLVED

The relevant statutes, provisions of the Federal

Rules of Criminal Procedure, and provisions of the U.S.

oy
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Sentencing Guidelines are reprinted in an appendix to
this brief. App., infra, 1a-27a.

STATEMENT

Following a guilty plea in the United States District
Court for the Northern District of Georgia, petitioner
was convicted of conspiracy to possess with intent to
distribute at least 500 grams of methamphetamine, in
violation of 21 U.S.C. 841(b)(1)(A)(viii) and 846, and pos-
session of a firearm by a felon, in violation of 18 U.S.C.
922(g)(1). Pet. App. 3a, 16a-17a. Pursuant to Federal
Rule of Criminal Procedure 11(c)(1)(C), petitioner and
the government entered into a plea agreement that stip-
ulated a 180-month sentence. The district court ac-
cepted the agreement and imposed the specified term
of imprisonment, to be followed by five years of super-
vised release. Pet. App. 17a. The U.S. Sentencing Com-
mission later retroactively amended the Sentencing
Guidelines for most drug offenses. Petitioner moved for
a sentence reduction under 18 U.S.C. 3582(c)(2). The
district court denied that motion, Pet. App. 16a-30a, and
the court of appeals affirmed, 7d. at 1a-15a.

1. a. Rule 11 provides that “[a]ln attorney for the
government and the defendant’s attorney, or the de-
fendant when proceeding pro se, may discuss and reach
a plea agreement.” Fed. R. Crim. P. 11(e)(1). The rule
then “divides plea agreements into three types, based
on what the [glovernment agrees to do.” United States
v. Hyde, 520 U.S. 670, 675 (1997). In the type at issue
here—sometimes called a “type C” agreement, see
1bid., because it is described in subparagraph (C) of
Rule 11(c)(1)—the government and the defendant agree
on aspects of the sentence that bind the sentencing
court if the plea is accepted. More specifically, the rule
provides:
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the plea agreement may specify that an attorney for
the government will:

& sk ok

(C) agree that a specific sentence or sentencing
range is the appropriate disposition of the case, or
that a particular provision of the Sentencing Guide-
lines, or policy statement, or sentencing factor does
or does not apply (such a recommendation or request
binds the court once the court accepts the plea agree-
ment).

Fed. R. Crim. P. 11(¢)(1). The rule further permits the
district court to “accept [a type C] agreement, reject it,
or defer a decision until the court has reviewed the
presentence report.” Fed. R. Crim. P. 11(c)(3)(A).

Consistent with the “bind[ing]” nature of a type C
agreement once it is “accept[ed]” by the district court
(Fed. R. Crim. P. 11(c)(1)(C)), the court is required,
upon accepting the agreement, to “inform the defendant
that * * * the agreed disposition will be included in the
judgment.” Fed. R. Crim. P. 11(c)(4). Similarly, if the
court rejects such an agreement, the court must, tnter
alia, “advise the defendant” that it is “not required to
follow the plea agreement and give the defendant an
opportunity to withdraw the plea.” Fed. R. Crim. P.
11(e)(5)(B).

b. Inthe Sentencing Reform Act of 1984 (SRA), Pub.
L. No. 98-473, Tit. 11, ch. II, 98 Stat. 1987, Congress
created the Sentencing Commission and charged it with
promulgating sentencing guidelines and policy state-
ments “regarding application of the guidelines or any
other aspect of sentencing or sentence implementation,”
28 U.S.C. 994(a)(1) and (2). Congress also charged the
Commission with periodically reviewing and revising its
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guidelines. 28 U.S.C. 994(0). When the Commission re-
duces the recommended term of imprisonment for a
particular offense, it may specify “in what circum-
stances and by what amount the sentences of prisoners
serving terms of imprisonment for the offense may be
reduced.” 28 U.S.C. 994(u). As a result, the Commis-
sion has “the unusual explicit power to decide whether
and to what extent its amendments reducing sentences
will be given retroactive effect.” Braxton v. United
States, 500 U.S. 344, 348 (1991) (emphasis omitted).

A court generally “may not modify a term of impris-
onment once it has been imposed.” 18 U.S.C. 3582(c);
see Dillon v. United States, 560 U.S. 817, 819 (2010).
But an exception permits a modification “in the case
of a defendant who has been sentenced to a term of
imprisonment based on a sentencing range that has
subsequently been lowered by the Sentencing Commis-
sion pursuant to 28 U.S.C. 994(0).” 18 U.S.C. 3582(c)(2).
In such a case, Section 3582(c)(2) gives a court discre-
tion to “reduce the term of imprisonment,” after consid-
ering the statutory sentencing factors set out in
18 U.S.C. 3553(a), but only “if such a reduction is con-
sistent with applicable policy statements issued by the
Sentencing Commission.” 18 U.S.C. 3582(c)(2); see
28 U.S.C. 994(a)(2)(C).

The Commission has addressed such sentence reduc-
tions in a policy statement contained in Sentencing
Guidelines § 1B1.10. Section 1B1.10 limits the availabil-
ity of sentence reductions to cases involving the Guide-
lines amendments listed in subsection (d) of that policy
statement. Id. § 1B1.10(a)(1). It additionally provides
that no reduction is permitted if, inter alia, “[the]
amendment listed in subsection (d) does not have the
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effect of lowering the defendant’s applicable guideline
range.” Id. § 1B1.10(a)(2)(B).

c. In Freeman v. United States, 564 U.S. 522 (2011),
this Court addressed “whether defendants who enter
into [Rule 11(c)(1)(C)] plea agreements that recom-
mend a particular sentence as a condition of the guilty
plea may be eligible for relief under § 3582(c)(2)” in light
of Section 3582(c)(2)’s limitation of eligibility to defend-
ants whose sentences were “based on” the Sentencing
Guidelines. Id. at 525 (opinion of Kennedy, J.).

A plurality of four Justices concluded that a “district
judge’s decision to impose a sentence” may be deemed
to be “based on the Guidelines even if the defendant
agrees to plead guilty under Rule 11(¢)(1)(C).” Freeman,
564 U.S. at 526 (opinion of Kennedy, J.). The plurality
reasoned that the district judge must consider the Guide-
lines and calculate the defendant’s Guidelines range when
deciding whether to accept the plea agreement. Id. at
529-534. It concluded that Section “3582(¢)(2) modifica-
tion proceedings should be available to permit the dis-
trict court to revisit a prior sentence to whatever extent
the sentencing range in question was a relevant part of
the analytic framework the judge used to determine the
sentence or to approve the agreement.” Id. at 530.

Justice Sotomayor concurred in the judgment,
adopting what the plurality described as “an intermedi-
ate position” between the plurality and the dissent.
Freeman, 564 U.S. at 532 (opinion of Kennedy, J.). Jus-
tice Sotomayor concluded that a sentence imposed un-
der a Rule 11(¢)(1)(C) agreement is “based on” the agree-
ment itself, not on the district court’s determinations of
the Sentencing Guidelines. Id. at 535-536 (Sotomayor,
J., concurring in the judgment). She observed that a
Rule 11(e)(1)(C) agreement is binding once accepted
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and that “[a]t the moment of sentencing, the court
simply implements the terms of the agreement it has
already accepted.” Ibid. Justice Sotomayor took the
view, however, that a defendant who entered into a Rule
11(e)(1)(C) agreement could be eligible for a sentence
reduction if the plea agreement expressly tied the de-
fendant’s sentence to the Sentencing Guidelines. Id. at
534; accord id. at 536-540.

Four Justices dissented. Freeman, 564 U.S. at 544-
551 (Roberts, C.J., dissenting). The dissenting Justices
concluded that a defendant who pleads guilty pursuant
to a Rule 11(¢)(1)(C) agreement is never eligible for a
sentence reduction under Section 3582(c)(2). The dis-
sent reasoned, like Justice Sotomayor, that the sen-
tence of such a defendant is “based on” the binding plea
agreement rather than on the Sentencing Guidelines
calculations of the district court. Id. at 544-546. The
dissenters concluded that a Rule 11(e)(1)(C) defendant
would be ineligible for a sentence reduction regardless
of whether his plea agreement indicated that the Sen-
tencing Guidelines were the basis for the parties’ agree-
ment on the specified term. The dissenters emphasized
that even in such a case, the district court simply ap-
plied the fixed term or range in the plea agreement
when imposing the sentence. Id. at 547-548.

2. Petitioner was a member of a methamphetamine
trafficking ring in Georgia. He was indicted by a federal
grand jury on drug and gun charges. Presentence In-
vestigation Report (PSR) 19 12-22. The first count of the
indictment charged petitioner with conspiring to pos-
sess with intent to distribute at least 500 grams of meth-
amphetamine, in violation of 21 U.S.C. 841(b)(1)(A)(viii)
and 846. Indictment 1. Because petitioner had three
prior drug felonies at the time of the offense, he faced a
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mandatory sentence of life imprisonment on the drug-
conspiracy count if the government filed an information
advising the court of petitioner’s prior drug convictions.
See 21 U.S.C. 841(b)(1)(A) (providing statutory mini-
mum sentence of life imprisonment for a conviction “af-
ter two or more prior convictions for a felony drug of-
fense”); 21 U.S.C. 851(a) (explaining that recidivist pen-
alties are triggered by government’s filing of a prior fel-
ony information); see also PSR 11 39, 43-44, 50. The re-
maining counts charged petitioner with possession of at
least 50 grams of methamphetamine with intent to dis-
tribute, possession of a firearm following felony convie-
tions, and possession of a firearm with an obliterated
serial number. Indictment 1-3.

Petitioner pleaded guilty under a Rule 11(c)(1)(C)
plea agreement in which the parties stipulated to the
imposition of a sentence of 180 months of imprisonment.
See Pet. App. 50a-66a (plea agreement). The agreement
allowed petitioner to plead guilty to only two charges—
the drug-conspiracy and gun-possession counts—with
the government agreeing to dismiss the remaining
counts. Id. at 54a-65a. In addition, the government
agreed not to file the prior felony information that
would have raised the statutory minimum sentence on
the drug-conspiracy count from ten years of imprison-
ment to life imprisonment. 7bid.; see id. at 56a.

The plea agreement did not incorporate, cross-
reference, or attempt to calculate petitioner’s Guide-
lines range, either in agreeing to the 180-month sen-
tence or otherwise. See Pet. App. 50a-66a. The agree-
ment specified that petitioner “understands that, before
imposing sentence in this case, the Court will be re-
quired to consider, among other factors, the provisions
of the United States Sentencing Guidelines and that,
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under certain circumstances, the Court has discretion
to depart from those Guidelines.” Id. at 54a. It then
specified, however, that petitioner’s plea was “entered
under the specific provisions of Rule 11(e)(1)(C)” and
that the agreed-upon sentence of 180 months “would
bind the Court to impose this particular custodial sen-
tence if the Court accepts this plea agreement.” Ibid.

The district court accepted petitioner’s guilty plea
and took the plea agreement under advisement until
sentencing. D. Ct. Doc. 53 (Dec. 19, 2013). At the start
of the subsequent sentencing hearing, the court ac-
cepted the Rule 11(e)(1)(C) agreement. Pet. App. 32a-
33a. The court stated that it had determined that the
agreement “will result in a reasonable sentence that’s
in the best interest of the Government, the best interest
of society, and the best interest of” petitioner, after con-
sulting the PSR, the plea agreement, the advisory Sen-
tencing Guidelines, and the guidance concerning indi-
vidualized sentencing set forth at 18 U.S.C. 3553(a).
Pet. App. 32a-33a.

After the district court accepted the plea agreement
and bound itself to impose the specified sentence, the
court calculated petitioner’s precise range of imprison-
ment under the advisory Sentencing Guidelines. Pet.
App. 33a-36a. It agreed with the Probation Office that
petitioner’s offense level was 31, which reflected the
quantity of methamphetamine for which petitioner was
responsible, with a downward adjustment for ac-
ceptance of responsibility. Ibid.; see PSR 11 31, 37-38.
In addition, the court determined that petitioner fell
into Criminal History Category VI—the highest cate-
gory. Pet. App. 35a-36a. Taking petitioner’s offense
level and criminal history category together, the court
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determined that the advisory Sentencing Guidelines
range was 188 to 235 months of imprisonment. Id. at 36a.

Before imposing the sentence, the district court
heard statements from petitioner, several of his family
members, and attorneys for petitioner and the govern-
ment. Pet. App. 37a-43a. Petitioner, his counsel, and
the government each asked the court to impose sen-
tence in accordance with the binding plea. Id. at 41a-
43a. In doing so, petitioner and the government each
noted that petitioner could have been exposed to a man-
datory life sentence in the absence of the plea deal. Id.
at 42a-43a (government counsel stating that the govern-
ment had recommended the plea deal and the 180-
month sentence “in light of the fact that [petitioner] was
facing life without parole with his prior convictions” and
in light of the underlying offense conduct); id. at 43a
(petitioner’s statement).

The district court imposed the agreed-upon 180-month
sentence. Pet. App. 44a. It stated “that in the opinion
of the Court the Government ha[d] acted very reasona-
bly in connection with their recommendation in this case
and defense counsel ha[d] acted very reasonably with
his recommendation in this case as to what each lawyer
believes to be a fair and reasonable sentence” and that
the court was “convinced it ha[d] imposed a reasonable
sentence.” Id. at 47a.

3. Amendment 782 to the Sentencing Guidelines,
which was proposed before petitioner was sentenced
and adopted later that year, reduced by two levels the
base offense level associated with most drug offenses,
which is determined by the type and quantity of drugs
involved. Sentencing Guidelines App. C Supp., Amend.
782 (Nov. 1, 2014). The Commission made the amend-
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ment retroactively applicable to sentences that had al-
ready been imposed. Id. Amend. 788. Under the Guide-
lines as amended, petitioner’s offense level would have
fallen two levels to 29, and his advisory Guidelines
range would have been 151 to 188 months of imprison-
ment. Pet. App. 4a.

4. Petitioner filed a pro se motion under 18 U.S.C.
3582(c)(2), asking the district court to reduce his agreed-
upon 180-month sentence in light of Amendment 782.
Pet. App. 71a-76a.

The district court denied the motion. Pet. App. 16a-
30a. The court concluded that Justice Sotomayor’s con-
currence in the judgment was the controlling opinion in
Freeman. Id. at 25a. And it concluded that petitioner
was ineligible for a sentence reduction under Justice
Sotomayor’s approach because it was “abundantly clear
that [petitioner’s] sentence was not linked or tied to the
Sentencing Guidelines.” Id. at 28a.

5. The court of appeals affirmed. Pet. App. 1a-15a.

Like the district court, the court of appeals con-
cluded that Justice Sotomayor’s opinion in Freeman
controlled petitioner’s eligibility for a sentence reduc-
tion. Pet. App. ba-14a. It observed that this Court had
held in Marks v. United States, 430 U.S. 188 (1977), that
“[wlhen a fragmented [Supreme] Court decides a case
and no single rationale explaining the result enjoys the
assent of five Justices, the holding of the Court may be
viewed as that position taken by those Members who
concurred in the judgments on the narrowest grounds.”
Pet. App. 7a (quoting Marks, 430 U.S. at 193) (internal
quotation marks omitted).

The court of appeals determined that “Justice So-
tomayor’s opinion in Freeman provides the narrowest
ground of agreement because her concurring opinion
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establishes the least far-reaching rule.” Pet. App 8a
(brackets and internal quotation marks omitted). It
reasoned that the Freeman plurality would treat
defendants who entered binding pleas under Rule
11(e)(1)(C) as always eligible for a sentence reduction
under Section 3582(c¢)(2), while Justice Sotomayor would
treat such defendants as sometimes eligible. Ibid. Jus-
tice Sotomayor’s opinion, the court concluded, was con-
trolling because it “provides a legal standard that pro-
duces results with which a majority of the Court in
Freeman would agree.” Id. at 12a. The court noted that
its analysis accorded with the decisions of eight other
circuits. Id. at 9a.

The court of appeals observed that “two circuits de-
viate from this majority view” on the ground that a di-
vided decision of this Court establishes no precedent for
future cases unless one of the opinions supporting the
disposition was “a ‘logical subset’ of another, broader
opinion” with which it shared a common rationale. Pet.
App. 9a-10a (citations omitted). The court concluded
that the common-rationale requirement was incon-
sistent with this Court’s statements in Marks and with
this Court’s application of the Marks rule. Id. at 10a-
12a.

After analyzing petitioner’s plea agreement, the court
of appeals found no error in the district court’s determi-
nation that petitioner was ineligible for relief under Jus-
tice Sotomayor’s framework. Pet. App. 14a-15a.

6. Petitioner sought certiorari, arguing that “[t]he
lower courts are hopelessly confused over how to apply
Marks,” leading to divergence in the application of de-
cisions like Freeman, and that “[t]his court should ad-
dress the Marks question now.” Pet. 1; see Pet. 10-31.
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SUMMARY OF ARGUMENT

This case presents a circuit conflict concerning
whether this Court’s divided decisions have preceden-
tial effect when a majority of this Court reaches a re-
sult, but divides on reasoning. This Court should decide
this case by resolving that conflict and reaffirming the
rule of Marks v. United States, 430 U.S. 188, 193 (1977),
that divided decisions establish binding precedent with-
out regard to whether a majority of Justices share com-
mon reasoning. Because the court of appeals acted in
accordance with that principle when it found petitioner
ineligible for a sentence reduction in light of this Court’s
decision in Freeman v. United States, 564 U.S. 522
(2011), its decision should be affirmed. If this Court
elects instead to reconsider Freeman, it should hold
that a defendant who pleads guilty in exchange for a
specific sentence pursuant to an agreement under Rule
11(e)(1)(C) of the Federal Rules of Criminal Procedure
is not eligible for a sentence reduction under 18 U.S.C.
3582(c)(2), because his sentence is not “based on” a sub-
sequently lowered Guidelines range, ibid.

I. The court of appeals correctly treated this Court’s
decision in Freeman as precedential under Marks even
though no single rationale in Freeman drew the support
of a majority of this Court.

A. Marks set out a rule for determining the govern-
ing law “[w]hen a fragmented Court decides a case, and
no single rationale explaining the result enjoys the as-
sent of five Justices.” 430 U.S. at 193. In such cases,
“the holding of the Court may be viewed as that position
taken by those members who concurred in the judg-
ments on the narrowest grounds.” Ibid. (citation omit-
ted). In applying Marks, this Court has either identi-
fied a specific opinion that generates results with which
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five Justices would agree or simply analyzed whether a
litigant would have prevailed under the rationales of at
least five Justices by running the facts through multiple
opinions. Either approach ensures that lower courts de-
cide cases in a manner consistent with the views of a
majority of Justices in the relevant precedent.

Marks reflects sound principles of judicial admin-
istration. It implements the basic principle that lower
courts must decide cases in conformity with decisions of
this Court. It ensures evenhanded treatment of simi-
larly situated litigants. And it enables this Court to give
constitutional and statutory provisions the same appli-
cation nationwide—even when Members of this Court
disagree on the reasoning behind that application.

B. Petitioner’s challenges to the application of
Mavrks in his case are unsound.

Petitioner’s contention that a decision of this Court
has no precedential effect unless at least five Justices
supporting the judgment do so based on common rea-
soning cannot be reconciled with Marks and other deci-
sions. Marks directly stated that its interpretive guid-
ance applies when “no single rationale explaining the
result enjoys the assent of five Justices.” 430 U.S. at
139. And in Marks and other decisions, this Court has
treated as controlling the opinions that would generate
results favored by a majority—even when no common
rationale attracted majority support. A common-rea-
soning requirement, moreover, would disserve the val-
ues that underlie this Court’s interpretive rules. It
would strip this Court of the ability to create nation-
wide uniformity when Members of this Court reach
common results through different rationales. And it
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would undermine the evenhanded administration of jus-
tice, by subjecting similarly situated litigants to differ-
ent outcomes.

This Court should also reject petitioner’s proposal to
replace Marks with a rule under which only decisions
with majority opinions receive precedential status.
That approach would undermine uniformity, evenhand-
edness, and predictability to an even greater degree
than petitioner’s shared-reasoning proposal. And the
handful of cases petitioner invokes that have found dif-
ficulty applying Marks to particular decisions do not
justify overruling the four-decade-old Marks prece-
dent. Courts of appeals have issued more than 400 de-
cisions using Marks to construe more than 100 of this
Court’s precedents, indicating that Marks’ application
is straightforward in the mine-run of cases.

Finally, petitioner is mistaken in contending that
Freeman has no precedential effect because, in his view,
Justice Sotomayor’s opinion concurring in the judgment
is not narrower than the plurality position in every
application. That argument is flawed in its initial prem-
ise, because Justice Sotomayor’s opinion occupies a
middle ground between the plurality and dissent. But
in any event, petitioner is mistaken in suggesting that
decisions of this Court lack precedential authority
unless a single narrowest opinion would generate
majority-supported results in all cases. This Court has
made clear that when uncertainty exists as to whether
a particular opinion qualifies as narrowest under
Marks, courts may simply determine which litigant
should prevail by running a case through multiple opin-
ions to establish which litigant would prevail under the
views of five Justices. Petitioner does not dispute that
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he is ineligible for a sentence reduction under that ap-
proach.

II. Should this Court elect to resolve petitioner’s
case by reconsidering the question presented in F'ree-
man, it should likewise affirm the decision below. A de-
fendant who pleads guilty in exchange for a specific sen-
tence under a Rule 11(c)(1)(C) agreement is not eligible
for a sentence reduction under 18 U.S.C. 3582(c)(2), be-
cause his sentence is not “based on” a subsequently low-
ered Guidelines range, ibid.

Section 35682(c)(2) permits a distriet court to “reduce
the term of imprisonment” of a defendant who had been
“sentenced to a term of imprisonment based on a sen-
tencing range that has been subsequently lowered by
the Sentencing Commission.” 18 U.S.C. 3582(c)(2). A
defendant who pleads guilty in exchange for a specific
sentence under Rule 11(¢)(1)(C), and receives the sen-
tence in his plea agreement, does not satisfy that re-
quirement. As five Justices concluded in Freeman, the
sentence of such a defendant is “based on” the plea
agreement, not on the defendant’s Guidelines range.
This Court’s decisions holding that a claim is “based
upon” only its core or fundamental basis, OBB
Personenverkehr AG v. Sachs, 136 S. Ct. 390 (2015);
Saudr Arabia v. Nelson, 507 U.S. 349 (1993), make clear
that the term “based on” in Section 3582(¢c)(2) refers to
a sentence’s legal foundation, not to other factors that
might fall somewhere along the causal chain leading to
the sentence’s imposition. When a defendant pleads
guilty pursuant to Rule 11(c)(1)(C), the parties’ sentenc-
ing agreement binds the district court once it accepts
the plea agreement, whether or not the stipulated sen-
tence or sentencing range correlates to the defendant’s
Guidelines range.
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The Sentencing Commission’s implementation of its
authority to constrain the availability of sentence reduc-
tions separately precludes sentence reductions for de-
fendants who receive specific sentences pursuant to
Rule 11(c)(1)(C) plea agreements. The binding policy
statement in Sentencing Guidelines § 1B1.10(b)(1) al-
lows a reduction only to account for the amendment of
a Guideline that was “applied when the defendant was
sentenced.” But when a defendant is sentenced under
a Rule 11(¢)(1)(C) agreement to a specific sentence, the
Guidelines are not “applied” at sentencing with respect
to that component of the sentence.

Petitioner’s construction of Section 3582(c)(2) and
Section 1B1.10 would give defendants an unwarranted
windfall by allowing them to retain—and improve
upon—the benefits of their plea agreements while de-
priving the government of its own benefits under those
bargains. In exchange for the certainty of a specific
sentence under Rule 11(c)(1)(C), the government often
makes substantial concessions: it agrees to give up the
right to seek a sentence higher than the one specified in
the agreement and, as this case illustrates, may also dis-
miss charges and forgo available enhancements. Sec-
tion 3582(c)(2) does not permit a defendant to hold the
government to its concessions yet seek to relieve him-
self of his own.

ARGUMENT

The conflict among the courts of appeals presented
by this case and pressed in the petition for a writ of cer-
tiorari concerns the extent to which lower courts are
bound by decisions of this Court when no single opinion
attracted the support of a majority of Justices. Most
circuits treat such decisions as establishing binding law
under the rule set forth in Marks v. United States,
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430 U.S. 188, 193 (1977), and decide cases in a manner
consistent with the views of at least five Members of this
Court in the divided case. That approach serves nation-
wide uniformity and ensures that similarly situated liti-
gants are treated alike. Petitioner, however, urges this
Court to adopt a minority approach under which the
Court’s decisions in Freeman v. United States, 564 U.S.
522 (2011), and other divided cases would result in no
binding law at all. That approach cannot be squared
with Marks or sound principles of judicial administra-
tion and should be rejected.

Petitioner’s suggestion (Br. 10, 12, 37) that this
Court resolve this case by reconsidering Freeman, ra-
ther than by applying Marks, is contrary to the thrust
of petitioner’s argument at the certiorari stage. See,
e.g., Pet. Cert. Reply Br. 8. And it would render irrele-
vant to the disposition of petitioner’s case the Marks
conflict that petitioner urged this Court to resolve. But
should this Court elect to resolve this case by reconsid-
ering Freeman, it should affirm the decision below. A
defendant who pleads guilty in exchange for a specific
sentence under Federal Rule of Criminal Procedure
11(c)(1)(C) is not eligible for a sentence reduction under
18 U.S.C. 3582(c)(2), because his sentence is not “based
on” a subsequently lowered Guidelines range, ibid.

I. THE COURT OF APPEALS CORRECTLY DETERMINED
THAT PETITIONER IS INELIGIBLE FOR A SENTENCE
REDUCTION BY APPLYING THIS COURT’S PRECEDENT

The court of appeals’ decision should be affirmed on
the ground that it represents a correct application of
this Court’s rule in Marks to the divided decision in
Freeman. Petitioner does not dispute that, under the
approaches of five Justices in Freeman—including
under Justice Sotomayor’s middle-ground concurrence—
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he is not eligible for a sentence reduction under 18 U.S.C.
3582(c)(2). Accordingly, the lower courts correctly de-
nied him relief.

A. Marks Gives Divided Decisions Of This Court Binding
Effect In Future Cases

1. In Marks, this Court provided a rule for deter-
mining the governing law established by a decision in
which the Members of the Court do not agree on a ra-
tionale. “When a fragmented Court decides a case, and
no single rationale explaining the result enjoys the as-
sent of five Justices,” Marks held, “‘the holding of the
Court may be viewed as that position taken by those
Members who concurred in the judgments on the nar-
rowest grounds.”” 430 U.S. at 193 (quoting Gregg v.
Georgia, 428 U.S. 153, 169 n.15 (1976) (opinion of Stew-
art, Powell, and Stevens, JJ.)). Because an opinion “con-
curr[ing] in the judgments on the narrowest grounds”
occupies a “middle ground” between Justices with
broader and narrower views, Marks ensures that
“lower courts will decide cases consistently with the
opinions of a majority of the Supreme Court in the rel-
evant precedent.” United States v. Duvall, 740 F.3d
604, 610 (D.C. Cir. 2013) (Kavanaugh, J., concurring in
the denial of rehearing en banc).

This Court, in applying Marks, has not invariably re-
quired that one single opinion itself encapsulate the
Court’s holding. Often, as in Marks itself, the Court has
designated as controlling a middle-ground opinion fall-
ing between plurality and dissenting views that pro-
duces results accepted by five Justices in every case.
See, e.g., Graham v. Florida, 560 U.S. 48, 59-60 (2010);
Panetti v. Quarterman, 551 U.S. 930, 949 (2007);
Marks, 430 U.S. at 193. On other occasions, however,
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this Court has taken a different route to the same basic
result—asking which litigant would have prevailed un-
der the rationales of at least five Justices by running
the facts at hand through multiple opinions. See, e.g.,
Bobby v. Dixon, 565 U.S. 23, 30-32 (2011) (per curiam);
City of Ontario v. Quon, 560 U.S. 746, 757 (2010) (plain-
tiff’s claim failed because “two * * * approaches—the
plurality’s and Justice Scalia’s’—each indicated that
the plaintiff was not entitled to relief); see also, e.g.,
United States v. Jacobsen, 466 U.S. 109, 115-117 (1984)
(determining that an earlier case established that “the
legality of [a] governmental search must be tested by
the scope of the antecedent private search” because
that proposition was accepted by a single-Justice con-
currence and a four-Justice dissent); Moses H. Cone
Mem’l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 16-
17 (1983) (similar). Both methods decide cases consist-
ently with the views of a majority of this Court.

2. The Marks approach reflects sound principles of
judicial administration. This Court decides cases in the
manner supported by five Justices, even if Members of
this Court divide as to reasoning—affirming lower-
court judgments that are consistent with the views of a
majority of Justices, and reversing lower-court judg-
ments that are not. See, e.g., Freeman, 564 U.S. at 534
(opinion of Kennedy, J.). The Marks rule ensures that
such decisions of this Court are not just good for one
day only. It guarantees that lower courts resolve future
cases in the way that they would have been resolved if
this Court had granted review. Marks thereby imple-
ments the judicial-hierarchical principle sometimes re-
ferred to as “[v]ertical stare decisis,” which “requires
lower courts to follow applicable Supreme Court rulings
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in every case.” Duvall, 740 F.3d at 609 (Kavanaugh, J.,
concurring in the denial of rehearing en banc).

In doing so, Marks serves the purposes that underlie
this Court’s interpretive rules more generally, by “‘pro-
mot[ing] the evenhanded, predictable, and consistent
development of legal principles, foster[ing] reliance on
judicial decisions,”” and “sav[ing] parties and courts the
expense of endless relitigation.” Kimble v. Marvel
Entm’t, LLC, 135 S. Ct. 2401, 2409 (2015) (citation omit-
ted). It facilitates the “evenhanded” and “consistent”
administration of justice between similarly situated lit-
igants, ibid. (citation omitted), by ensuring that
“whether the majority vote is produced by the adoption
of one rationale or two, the rule of law made” in a deci-
sion of this Court will “produce the same result in the
next applicable case,” United States v. Dawvis, 825 F.3d
1014, 1036 (9th Cir. 2016) (en banc) (Bea, J., dissenting).
And it enhances this Court’s ability to provide
“predictable” and “consistent” meaning to federal law,
Kimble, 135 S. Ct. at 2409 (citation omitted), by ena-
bling this Court to create national uniformity on the
scope of statutory and constitutional provisions when a
majority of this Court embraces a particular result,
even if Members of the Court diverge in their reason-
ing. That is critical because federal constitutional and
statutory provisions are “generally intended to have
uniform nationwide application.” Mississippt Band of
Choctaw Indians v. Holyfield, 490 U.S. 30, 43 (1989)
(discussing statutes); see Martin v. Hunter’s Lessee,
14 (1 Wheat.) U.S. 304, 347-348 (1816) (discussing the
Constitution).
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B. The Court of Appeals Correctly Applied The Principles
Of Marks

The court of appeals correctly applied the principles
of Marks to this Court’s decision in Freeman when it
concluded that petitioner was not eligible for a reduc-
tion in his agreed-upon sentence. The court determined
that Justice Sotomayor’s opinion, which took an “inter-
mediate position” between the plurality and the dissent,
Freeman, 564 U.S. at 532 (opinion of Kennedy J.), was
the opinion concurring in the F'reeman judgment on the
narrowest ground; that petitioner was not entitled to a
sentence reduction under that opinion; and that five
Members of the F'reeman Court would agree with that
result. Pet. App. 8a-13a. Petitioner does not dispute
that, under the approaches of five Justices in Freeman,
he is not eligible for a sentence reduction under 18 U.S.C.
3582(¢)(2). Instead, he argues that the court of appeals
was free to disregard the opinions of five Justices in
Freeman because, in petitioner’s view, Freeman estab-
lished only a judgment and no rule of decision for future
cases. Petitioner’s arguments are unsound.

1. Petitioner’s ‘“common reasoning” approach is
mistaken

Petitioner first contends (Br. 38-51) that divided de-
cisions like Freeman have no precedential value beyond
creating a judgment unless there is “common reason-
ing” between plurality and concurring opinions. Pet.
Br. 45 (requiring “common reasoning” and stating that
a concurrence cannot qualify as controlling on the
ground that it “produces results with which a majority
of the Court would agree”) (citation, ellipses, and em-
phasis omitted); see id. at 51 (“Shared results without
shared rationales generate only judgments.”); see also,
e.g., id. at 51-52. That argument is contrary to forty
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years of precedent and would create unjustifiable dis-
uniformity in the lower courts.

a. Petitioner’s “common reasoning” requirement cannot
be squared with Marks and other decisions of this
Court

i. Marks made plain that its guidance is designed to
identify precedential rules in precisely those cases in
which petitioner would deem Marks inapplicable.
Marks expressly stated that its narrowest-concurrence
rule governs when “no single rationale explaining the
result enjoys the assent of five Justices.” 430 U.S. at
193 (emphasis added). Petitioner does not address that
language in Marks. And he points to no passage in any
decision of this Court stating that Marks applies only
when plurality and concurring opinions share “common
reasoning,” Pet. Br. 45, or treating an analysis of
whether common reasoning exists as a precondition to
application of the Marks rule.

The Marks Court’s own application of the rule it an-
nounced undermines petitioner’s reading of that deci-
sion even further. Marks treated as controlling a three-
Justice plurality opinion that took a narrower approach
than other opinions, based upon reasoning that was
not shared by a majority of the Court. In the prior de-
cision that Marks addressed, this Court had divided
among multiple approaches to the First Amendment
protection of sexually explicit materials. See A Book
Named ‘John Cleland’s Memoirs of a Woman of Pleas-
ure’v. Attorney Gen., 383 U.S. 413 (1966) (Memoirs). A
three-Justice plurality concluded that the book at hand
was constitutionally protected because it was not ob-
scene, applying a test focused on whether the book was
“utterly without redeeming social value.” Id at 418
(opinion of Brennan, J.). Justice Stewart found the



23

book constitutionally protected under a different test.
See id. at 421; Mishkin v. New York, 383 U.S. 502, 518
(1966) (Stewart, J., dissenting). Justices Black and
Douglas concluded that the book was constitutionally
protected on the view that the First Amendment is “an
absolute shield against governmental action aimed at
suppressing obscenity.” Marks, 430 U.S. at 193; see
Memoirs, 383 U.S. at 421; id. at 426 (Douglas, J., con-
curring in the judgment); see also Ginzburg v. United
States, 383 U.S. 463, 476 (1966) (Black, J., dissenting).
The three remaining Justices dissented on the ground
that the State could treat the work as unprotected ob-
scenity even if it was not without redeeming social
value. See Memoirs, 383 U.S. at 441-442 (Clark, J., dis-
senting); id. at 455-459 (Harlan, J., dissenting); id. at
460-461 (White, J., dissenting).

This Court’s determination in Marks that Memoirs’s
plurality “constituted the holding of the Court and pro-
vided the governing standards,” Marks, 430 U.S. at 194,
directly contradicts petitioner’s conception of the
Marks rule. The judgment in the case depended on the
vote of either Justice Black or Justice Douglas (or both),
each of whom rejected the existence of any obscenity
framework—including the plurality’s. Marks itself ac-
cordingly recognized that the views in the plurality
opinion “never commanded the assent of more than
three Justices.” Id. at 192.

Petitioner seeks to reconcile Marks’ application of
the Marks doctrine with his position by asserting that
“Justice Black and Douglas had to agree, as a logical
consequence of their own position” with the plurality’s
view that “anything with redeeming social value is not
obscene.” Pet. Br. 41 (citation omitted). But that is a
shared-results analysis, not the shared-reasoning rule
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that petitioner advocates. While Justice Black’s and
Justice Douglas’s repudiation of obscenity doctrine
meant they would agree with the result of any opinion
finding First Amendment protection on any basis, Jus-
tices Black and Douglas disavowed the social-value-
based reasoning that the plurality used. As one com-
mentator has put it, those Justices “would never have
accepted the plurality’s three-part obscenity test, or
any other obscenity test for that matter.” Mark Alan
Thurmon, When the Court Divides: Reconsidering the
Precedential Value of Supreme Court Plurality Deci-
stons, 42 Duke L.J. 419, 432 (1992).

ii. Petitioner’s shared-reasoning requirement is
equally irreconcilable with Gregg, where the Marks rule
originated. Gregg addressed the rule to be drawn from
Furmanv. Georgia, 408 U.S. 238 (1972) (per curiam), in
which five Justices wrote separate opinions concluding
that application of Georgia’s death-penalty statute was
unconstitutional. Gregg, 428 U.S. at 169 & n.15. Jus-
tices Brennan and Marshall concluded that the death
penalty was always unconstitutional. Furman, 408 U.S.
at 305-306 (Brennan, J., concurring); id. at 370-371
(Marshall, J. concurring). Three other Justices found
Georgia’s death-penalty scheme unconstitutional as ap-
plied: Justices Stewart and White because the penalty
was imposed on “a capriciously selected random hand-
ful” of defendants, id. at 309-310 (Stewart, J., concur-
ring); see id. at 313 (White, J., concurring), and Justice
Douglas because the penalty was imposed in a discrim-
inatory manner, id. at 255-257 (Douglas, J., concurring).
Although the five opinions “certainly did not have a
‘common rationale,”” Duwvall, 740 F.3d at 613 n.3 (Ka-
vanaugh, J., concurring in the denial of rehearing en
bane), the Gregg plurality nevertheless determined that
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Justice Stewart and Justice White’s approach was con-
trolling, because “the holding of the Court may be
viewed as that position taken by those Members who
concurred in the judgments on the narrowest grounds,”
Gregg, 428 U.S. at 169 n.15.

Petitioner attempts to square Gregg with his shared-
reasoning requirement (Br. 41-42) by observing that
some Justices in Gregg “held a law to be facially uncon-
stitutional and others thought it constitutional in cer-
tain applications.” But again, that shows only that five
Justices agreed on the results in cases where those con-
stitutional theories intersected—not that the relevant
Justices shared common reasoning. In fact, the Jus-
tices writing narrow opinions applied different reason-
ing than the Justices writing categorical ones. Compare
Furman, 408 U.S. at 305-306 (Brennan, J., concurring)
(concluding that capital punishment was unconstitu-
tional as offensive to human dignity, in light of various
factors) and id. at 358-360 (Marshall, J., concurring)
(concluding that capital punishment was unconstitu-
tional because it was “excessive and unnecessary” and
“morally unacceptable”), with id. at 309-310 (Stewart,
J., concurring) (finding Georgia’s application of the
death penalty to violate the Eighth Amendment be-
cause the penalty is “freakishly imposed” on a “capri-
ciously selected random handful”) and id. at 313 (White,
J., concurring) (similarly concluding that Georgia’s ap-
plication of the death penalty was unconstitutional be-
cause “the death penalty is exacted with great infre-
quency even for the most atrocious cases and there is no
meaningful basis for distinguishing the few cases in
which it is imposed from the many in which it is not”).
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iii. This Court’s later applications of Marks are
equally irreconcilable with petitioner’s shared-reasoning
requirement.

Graham, supra, for example, identified a controlling
opinion for this Court from a decision in which the
Court’s divided opinions adopted divergent reasoning.
Two Justices in Harmelin v. Michigan, 501 U.S. 957
(1991), in an opinion by Justice Scalia, rejected a de-
fendant’s Eighth Amendment challenge to the propor-
tionality of his sentence on the ground that “the Eighth
Amendment contains no proportionality guarantee” in
non-capital cases. Id. at 965; see 1d. at 994. Three Jus-
tices concurred, but they explained that their “approach
to the Eighth Amendment proportionality analysis dif-
fer[ed]” from the approach in Justice Scalia’s opinion;
those Justices concluded that the Eighth Amendment
barred “grossly disproportionate” sentences in the non-
capital context and that the petitioner’s sentence was
constitutional under that standard. [Id. at 996-997
(Kennedy, J., concurring in part and concurring in the
judgment); see id. at 1005. Three dissenting Justices
applied a more stringent Eighth Amendment test and
concluded that the petitioner’s sentence was unconsti-
tutional. Id. at 1009-1027 (White, J., dissenting). Alt-
hough the “narrow proportionality” principle of the plu-
rality was not shared by the other opinions in Har-
melin, each of the opinions in Graham treated the plu-
rality opinion taking a middle-ground approach as the
“controlling” opinion on proportionality. Graham, 560
U.S. at 59-60; see id. at 85 (Stevens, J., concurring); id.
at 87 (Roberts, C.J., concurring in the judgment); id. at
104 (Thomas, J., dissenting); id. at 124-125 (Alito, J.,
dissenting).
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Similarly, if petitioner’s shared-reasoning require-
ment were correct, this Court would not have held that
Justice White’s concurring opinion in Gardner v. Flor-
1da, 430 U.S. 349 (1977), constituted controlling law.
See O’Dell v. Netherland, 521 U.S. 151, 162 (1997) (de-
scribing Justice White’s concurrence as “the rule of
Gardner” under Marks). This Court concluded that
Justice White’s opinion was controlling because it “pro-
vid[ed] the narrowest grounds of decision among the
Justices whose votes were necessary to the judgment.”
Id. at 160 (citing Marks, 430 U.S. at 193). But Justice
White’s opinion differed from the three-Justice plural-
ity opinion, which was also necessary to the disposition
of the case, not only in its reasoning but in the very con-
stitutional amendment on which it was premised. See
Gardner, 430 U.S. at 351, 358-362 (opinion of Stevens,
J.) (plurality finding deprivation of due process of law);
1d. at 362-363 (opinion of White, J., concurring in the
judgment) (finding violation of the Eighth Amendment).

iv. The decisions on which petitioner relies (Br. 45-
46) provide no support for his position. None addresses
(as Marks does) how lower courts should apply a deci-
sion that generates a majority disposition but not a ma-
jority opinion.

The Court in Seminole Tribe v. Florida, 517 U.S. 44
(1996), stated that lower courts must give precedential
effect to both the result and the reasoning of a majority
opinion. Id. at 67 (“When an opinion issues for the
Court, it is not only the result but also those portions of
the opinion necessary to that result by which we are
bound.”). But it neither considered the precedential ef-
fect of decisions without majority opinions nor sug-
gested that when a particular result is supported by a
majority of this Court, a lower court is free to disregard
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this Court’s decision if the Members of this Court did
not agree on a rationale.

And the Court in Hertz v. Woodman, 218 U.S. 205
(1910), explained that decisions of this Court have no
precedential effect when a majority does not even agree
on the proper result, and thus leaves a lower court de-
cision in effect through an affirmance by an equally di-
vided court. [Id. at 213-214. Such cases, Hertz ex-
plained, cannot be said to reflect any majority agree-
ment on “principles of law involved.” Id. at 213. In con-
trast, the divided decisions that Marks addresses do
reach a result, and thus a holding, on the question be-
fore the Court. And, such decisions—unlike affirmances
by an equally divided court—make it possible for lower
courts to decide future cases in a manner that a major-
ity of this Court would favor.

b. Petitioner’s “common reasoning” approach 1is
unsound

“[T]he idea that a court’s holding, adopted by a ma-
jority of judges, must have a rationale common through-
out the majority” to create binding authority is incon-
sistent with how the judicial system ordinarily operates.
Davis, 825 F.3d at 1036 (Bea, J., dissenting). This Court
should not replace Marks with an approach that de-
mands that sort of common rationale in order for this
Court’s divided decisions to have precedential effect.

i. As previously noted, this Court has emphasized
the importance of interpretive rules that give federal
statutes “predictable” and “consistent” meanings.
Kimble, 135 S. Ct. at 2409 (citation omitted); see Holy-
field, 490 U.S. at 43; cf. Sup. Ct. R. 10. Under peti-
tioner’s approach, however, constitutional and statu-
tory provisions addressed by this Court could well carry
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dramatically different interpretations across the coun-
try, which would persist so long as the composition of
the Court remained stable, unless a Justice experienced
a change of heart or signed onto reasoning that the Jus-
tice did not accept. And on constitutional questions, no
other branch of the government could restore nation-
wide uniformity absent a constitutional amendment.
Similarly, while this Court has stressed the im-
portance of “evenhanded” administration of justice,
Kimble, 135 S. Ct. at 2409 (citation omitted), under pe-
titioner’s approach, similarly situated litigants would
face different outcomes depending on whether their
case happened to be the one in which this Court granted
certiorari. The defendant in Freeman, for example,
would obtain relief, but a co-defendant whose case pre-
sented the same issue would be out of luck, simply be-
cause his case did not happen to be the vehicle in which
certiorari was granted. Indeed, under petitioner’s ap-
proach, even a co-defendant whose petition for certio-
rari was pending in this Court at the same time as Free-
man’s could be denied relief. If this Court followed its
usual practice of granting the co-defendant’s petition,
vacating the decision below, and remanding the case for
further consideration, the lower court could deny relief
without applying Freeman because, under petitioner’s
approach, the division of reasoning in F'reeman’s opin-
ions would deprive that decision of precedential effect.
Cf. Goins v. United States, 564 U.S. 1051 (2011)
(granted, vacated, and remanded in light of Freeman);
Riwvera-Martinez v. United States, 564 U.S. 1051 (2011)
(same); Carrigan v. United States, 564 U.S. 1051 (2011)
(same). The Marks rule recognizes that such a regime
is unacceptable in circumstances where the agreement
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of a majority of the Court on a particular legal outcome
can be ascertained.

ii. None of petitioner’s arguments justifies abandon-
ing the Marks rule in favor of a common-reasoning
requirement.

Petitioner contends that it is irrational for a concur-
ring opinion with a unique rationale to be treated as con-
trolling under Marks, asserting that such application of
the Marks rule “would turn a single opinion that lacks
majority support into national law.” Pet. Br. 42 (citation
and internal quotation marks omitted). But giving ef-
fect to a middle-ground concurrence that produces out-
comes supported by five Justices does not privilege the
views of a single Justice. Instead, it produces outcomes
with which a majority of this Court agrees and is con-
sistent in each application with the reasoning of not only
the concurrence’s author but also at least four other
Justices.

Second, petitioner suggests (Br. 45) that administra-
bility considerations support a shared-reasoning analy-
sis. But the Marks rule is not especially difficult to ap-
ply, and, at minimum, it is more administrable than pe-
titioner’s shared-reasoning test. Petitioner suggests
that “run[ning] the facts and circumstances of the cur-
rent case through [each of] the tests articulated in the
Justices’ various opinions,” Pet. Br. 49 (citation omit-
ted), involves a “high degree of difficulty,” ¢d. at 48. But
applying legal reasoning articulated by Members of this
Court to particular facts and circumstances is a familiar
task for lower courts. It is exactly what they do in ap-
plying this Court’s majority opinions. Petitioner pro-
vides no reason why that task becomes “a project fit for
oracles” in plurality cases, id. at 49, simply because it
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involves more than one opinion. Lower courts are read-
ily able to apply their expertise to determine whether
two tests, rather than just one, are satisfied on a partic-
ular set of facts. Although some factual patterns may
present hard cases or be indeterminate under particu-
lar decisions, that is also the case for decisions with ma-
jority opinions.

Petitioner’s shared-reasoning approach would be
much harder to administer than Marks. Petitioner
would replace the familiar task of applying opinions to
particular facts with a vague inquiry that has no parallel
to the functions that lower courts usually perform—
namely, ascertaining whether the reasoning in one opin-
ion is properly described as “subsumed by that of an-
other.” Pet. Br. 44. When Justices reach the same re-
sult without a majority opinion, their reasoning will al-
most certainly be similar in some respects and dissimi-
lar in other respects. Petitioner would increase the
complexity of lower courts’ responsibilities by replacing
a familiar inquiry into bottom-line outcomes with an
uncertain inquiry into the extent of divergence in opin-
ions’ reasoning.

2. This Court should not replace Marks with a rule under
which only majority opinions have precedential effect

This Court should decline petitioner’s alternative
suggestion that it overrule Marks and replace its rule
with one under which “only opinions joined by a major-
ity of Justices” receive “precedential status.” Pet. Br.
55 (emphasis omitted); see id. at 55-59. Replacing
Marks with a majority-only rule would undermine uni-
formity, evenhandedness, and predictability, Kimble,
135 S. Ct. at 2409, to an even greater degree than peti-
tioner’s shared-reasoning proposal, by giving preceden-
tial weight to even fewer of this Court’s decisions.
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Petitioner offers no sound reason to replace the
more-than-40-year-old Marks rule with a majority-only
rule notwithstanding those costs." Petitioner princi-
pally asserts that Marks is “unworkable” and has cre-
ated “disarray” in the lower courts, Pet. Br. 57 (citation
and internal quotation marks omitted), relying heavily
on a handful of cases noting difficulty in applying Marks
to particular decisions. See, e.g., Nichols v. United
States, 511 U.S. 738, 745 (1994) (stating that the Marks
“test is more easily stated than applied to the various
opinions supporting the result in” Baldasar v. Illinois,
446 U.S. 222 (1980) (per curiam)) (emphasis added).

But the existence of some difficult cases does not jus-
tify abandoning the Marks rule. Courts of appeals have
issued more than 400 decisions in the past several dec-
ades applying Marks to interpret more than 100 divided
decisions of this Court. Richard M. Re, Beyond the
Marks Rule 11 (Jan. 5, 2018), https://papers.ssrn.com/
sol3/papers.cfm?abstract_id=3090620. Their ability to
apply Marks in this way demonstrates that Marks is not

1 Petitioner states (Pet. Br. 58) that overruling Marks would con-
stitute “a return to the historical norm” before that decision. But
the precedential status of divided decisions before Marks “was un-
clear.” Duwall, 740 F.3d at 610 (Kavanaugh, J., concurring in the
denial of rehearing en banc) (citing Joseph M. Cacace, Note, Plu-
rality Decisions in the Supreme Court of the United States: A
Reexamination of the Marks Doctrine After Rapanos v. United
States, 41 Suffolk U. L. Rev. 97, 104-105 (2007); Justin Marceau,
Plurality Decisions: Upward-Flowing Precedent and Acoustic
Separation, 45 Conn. L. Rev. 933, 948-949 (2013)); see Comment,
Supreme Court No-Clear-Majority Decisions: A Study in Stare
Decisis, 24 U. Chi. L. Rev. 99, 101 & n.12 (1956); id. at 101-153 (cat-
aloguing decisions and interpretations); see also Linda Novak,
Note, The Precedential Value of Supreme Court Plurality Deci-
stons, 80 Colum. L. Rev. 756, 767-778 (1980).
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difficult to apply in the mine-run of cases. Cf. Duvall,
740 F.3d at 611 (Kavanaugh, J., concurring in the denial
of rehearing en banc) (“In interpreting most splintered
Supreme Court decisions, the Marks rule is not espe-
cially complicated.”). To the extent that courts some-
times struggle with identifying a single narrowest opin-
ion, see, e.g., Nichols, 511 U.S. at 745, this Court can
make their work easier by making clear that they can
simply determine which litigant would prevail in the
case at hand under the approaches of at least five Jus-
tices, as this Court itself has done.

3. Freeman does not lack precedential effect on the theory
that no single opinion in that case qualifies as the
narrowest

Petitioner alternatively argues (Br. 52-55) that this
Court’s decision in F'reeman has no precedential effect
because, in his view, the “intermediate position” in Jus-
tice Sotomayor’s opinion concurring in the judgment,
Freeman, 564 U.S. at 532 (opinion of Kennedy, J.), is
not narrower than the plurality position in every appli-
cation. In making that argument, petitioner does not
dispute that he himself would be ineligible for a sen-
tence reduction under Justice Sotomayor’s intermedi-
ate approach, or that the application of Justice So-
tomayor’s approach in his case yields an outcome sup-
ported by five Justices. Instead, he contends that be-
cause he can posit other idiosyncratic cases in which, in
his view, Justice Sotomayor’s opinion would not achieve
a majority result, Freeman lacks precedential authority
in any case. That contention misunderstands both the
opinions in Freeman and the inquiry under Marks.

a. As a threshold matter, petitioner’s argument is
flawed in its premise that Justice Sotomayor’s opinion
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does not reflect an intermediate position that will al-
ways achieve majority-favored results. As the courts of
appeals that apply a shared-results approach to Marks
have concluded, the opinions in Freeman can be de-
scribed as taking “always,” “sometimes,” and “never”
approaches to the eligibility of Rule 11(c)(1)(C) defend-
ants for sentence reductions under Section 3582(c¢)(2),
with Justice Sotomayor’s approach embracing the
“middle ground between ‘always’ and ‘never,”” Duvall,
740 F.3d at 612 (Kavanaugh, J. concurring in the denial
of rehearing en banc); see Pet. 18-19 (compiling cases).
Petitioner errs in asserting the existence of rare cases
in which Justice Sotomayor would allow a sentence re-
duction but the plurality would not.

Petitioner first posits (Br. 53-54) a situation in which
(i) the plea agreement “incorporates the Guidelines and
settles on a Guidelines range”; (ii) the district court re-
jects the stipulated range on policy grounds; but (iii) the
court nevertheless imposes the stipulated sentence for
reasons unrelated to the Guidelines range. But con-
trary to petitioner’s suggestion, the plurality as well as
the concurrence would permit a sentence reduction in
that circumstance. The plurality indicated that, in its
view, a Guidelines range that the sentencing court is le-
gally required to consider may be deemed the basis of a
sentence even when a court decided to deviate from it.
See Freeman, 564 U.S. at 529-530 (opinion of Kennedy,
J.) (“Even where the judge varies from the recom-
mended range * * * if the judge uses the sentencing
range as the beginning point to explain the decision to
deviate from it, then the Guidelines are in a real sense a
basis for the sentence.”); see also Davis, 825 F.3d at
1037-1038 (Bea, J., dissenting); Duvall, 740 F.3d at 614-



35

615 (Kavanaugh, J., concurring in the denial of rehear-
ing en banc).

Petitioner additionally posits (Br. 54) that Justice
Sotomayor would allow relief but the plurality would
not in an unusual case in which (i) the Rule 11(¢)(1)(C)
agreement “invokes the Guidelines and recommends a
sentence at the bottom of a specified range”; (ii) the dis-
trict court finds that the parties applied the wrong
Guideline; but (iii) the court accepts the agreement and
imposes the stipulated sentence. Again, however, the
plurality and Justice Sotomayor would treat that situa-
tion similarly. Neither approach would generally con-
sider a sentence to be “based on” a legal mistake, or a
legally irrelevant consideration. See Freeman, 564 U.S.
at 530 (opinion of Kennedy, J.); ¢d. at 535 (Sotomayor,
J., concurring in the judgment). But to the extent that
an incorrectly calculated Guidelines range could be-
come “the basis or foundation for the term of imprison-
ment” under Justice Sotomayor’s approach because the
court was legally required to consider it by virtue of its
incorporation in a Rule 11(¢)(1)(C) agreement, id. at
535, it would also be “a relevant part of the analytic
framework” under the plurality’s approach, :d. at 530
(opinion of Kennedy, J.).

b. In any event, because no dispute exists that five
Justices in Freeman would have found petitioner ineli-
gible for a sentence reduction, petitioner was not eligi-
ble for such a reduction regardless of the outcome of the
alternative cases that he posits. This Court has made
clear that one permissible method of discerning whether
a litigant should prevail under Marks is simply to run
the facts of the case through multiple opinions to deter-
mine whether the litigant would win or lose under the
views of five Justices. See, e.g., Dixon, 565 U.S. at 31-32
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(concluding that a litigant would have lost under the ap-
proach of the plurality and the approach of a single-
Justice concurrence); Quon, 560 U.S. at 757; cf. Moses
H. Cone Mem’l Hosp., 460 U.S. at 16-17 (finding a prop-
osition established because the concurring and dissent-
ing opinions formed a majority in support of that prop-
osition).

Significantly, this Court has used that simple ap-
proach when some question existed as to which single
opinion should be deemed controlling. In Quon, the
Court found that because a plaintiff would not be enti-
tled to relief under the approaches of five Justices in
a prior decision, no need existed to identify a particular
opinion from that decision as the narrowest. See
560 U.S. at 757 (stating that while “petitioners and re-
spondent start from the premise that the O’Connor
plurality controls * * * [i]t is not necessary to resolve
whether that premise is correct” because “[t]he case can
be decided by determining that the search” at issue was
reasonable under both the plurality and concurrence
approaches).

Indeed, it is “common sense” that in the “rare no-
narrowest-opinion cases, the lower court still must
strive to reach the result that a majority of the Supreme
Court would have reached in the current case, if such
a result can be ascertained,” instead of treating this
Court’s precedent as non-binding. Dwuwvall, 740 F.3d at
616 (Kavanaugh, J., concurring in the denial of rehear-
ing en banc). Petitioner offers no sound reason why,
“[b]ecause Justice Sotomayor’s approach would alleg-
edly lead to relief in some small subset of Section
3582(¢)(2) cases where the other eight Justices would
deny relief,” lower courts should be liberated in every
case to follow any approach—even when “a majority of
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the Supreme Court would definitely disagree with the
result achieved” by doing so. Ibid.

Petitioner’s interpretation of Marks, moreover,
would make its application much more complex. Lower
courts would be unable to resolve cases by determining
how this Court would decide them. Instead, they would
have to figure out how various Justices of this Court
would decide every case in order to determine whether
to give a divided decision of this Court precedential
weight in any case. Petitioner’s own case illustrates
how he would turn easy cases into hard ones. Despite
the absence of disagreement about how each of the opin-
ions in F'reeman would resolve his straightforward case,
he would have the result of his case turn on a court’s
assessment of every idiosyncratic hypothetical that a
litigant or judge might posit.

II. DEFENDANTS WHO PLEAD GUILTY IN EXCHANGE
FOR SPECIFIC SENTENCES PURSUANT TO RULE
11(e)(1)(C) ARE NOT ELIGIBLE FOR SENTENCE
REDUCTIONS UNDER 18 U.S.C. 3582(c)(2)

Deciding petitioner’s case based upon Marks, as pe-
titioner urged at the certiorari stage, would resolve the
circuit conflict presented in this case and clarify the ap-
plication of Section 3582(c)(2) to future Rule 11(e)(1)(C)
defendants. But if this Court instead elects to decide
petitioner’s case by revisiting the issue addressed in
Freeman—a course that would render the Marks ques-
tion irrelevant to petitioner’s case>—it should hold that

% Petitioner’s case would be removed from Marks’ domain not
only if this Court reconsidered Freeman and reached a majority
opinion but also if this Court decided the application of Freeman to
petitioner’s case in divided opinions. That is because, irrespective
of how Marks is understood, this Court’s decisions in divided cases
generate binding judgments in the case at hand. See, e.g., Freeman,
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defendants who plead guilty pursuant to Rule 11(c)(1)(C)
are ineligible for Section 3582(c)(2) sentence reductions
because their sentences are “based on” their binding
plea agreements, not the Sentencing Guidelines.

A. Section 3582(c)(2) Represents A Narrow Exception To
The Rule That A Sentence Of Imprisonment May Not Be
Modified

As this Court has repeatedly recognized, finality is
“essential to the operation of our criminal justice sys-
tem.” Teague v. Lane, 489 U.S. 288, 309 (1989) (plural-
ity opinion); see United States v. F'rady, 456 U.S. 152,
166 (1982). Once a sentence becomes final, a district
court may not alter that sentence except as Congress
allows. See, e.g., United States v. Addonizio, 442 U.S.
178, 189 & n.16 (1979).

Consistent with those principles, Congress has pro-
vided that a court generally “may not modify a term of
imprisonment once it has been imposed.” 18 U.S.C.
3582(¢). That command is subject to three narrow ex-
ceptions, designed to serve as “safety valves” for pris-
oners serving already-imposed sentences. S. Rep. No.
225, 98th Cong., 1st Sess. 121 (1983) (1983 Senate Report).

The exception in 18 U.S.C. 3582(¢c)(2) provides that a
court “may reduce the term of imprisonment” of a de-
fendant who was “sentenced to a term of imprisonment
based on a sentencing range that has subsequently been
lowered by the Sentencing Commission.” Before grant-
ing such a reduction, the court must consider the sen-

564 U.S. at 534 (opinion of Kennedy, J.) (reversing judgment below
in divided case); Pet. Br. 51 (acknowledging that cases endorsing
“[s]hared results without shared rationales” generate binding judg-
ments in the case at hand).
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tencing factors set out in 18 U.S.C. 3553(a), “to the ex-
tent that they are applicable.” 18 U.S.C. 3582(c)(2). The
statute also instructs that such a reduection cannot be
granted unless it “is consistent with applicable policy
statements issued by the Sentencing Commission.”
Ibid. As the Court observed in Dillon v. United States,
560 U.S. 817 (2010), “Section 3582(c)(2)’s text, together
with its narrow scope, shows that Congress intended to
authorize only a limited adjustment to an otherwise fi-
nal sentence and not a plenary resentencing proceed-
ing.” Id. at 826.

B. Defendants Who Plead Guilty In Exchange For Specific
Sentences Under Rule 11(¢)(1)(C) Plea Agreements Are
Sentenced “Based On” Their Plea Agreements, Not
Based On Any Guidelines Range

The exception to sentence finality in Section
3582(c)(2) does not apply to defendants who plead guilty
in exchange for specific sentences under Rule
11(e)(1)(C) plea agreements, because such defendants
are sentenced “based on” their plea agreements, not
based on any Sentencing Guidelines range.

1. A defendant’s sentence is “based on” a calculation of
the Guidelines range only when that calculation is
the foundation of the defendant’s sentence

“When interpreting a statute,” the Court “give[s]
words their ordinary or natural meaning.” Pasquan-
tino v. United States, 544 U.S. 349, 356 (2005) (quoting
Leocal v. Ashcroft, 543 U.S. 1, 9 (2004)). Here, the nat-
ural meaning of “based on” refers to the legal founda-
tion of a sentence.

The verb phrase to “base on” or to “base upon”
means “to use as a base or basis for,” and the noun
“base” means “the fundamental part of something:
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basic principle.” Webster’s Third New International
Dictionary 180 (1981) (definition 2 of verb “base”; defi-
nition 3a of noun “base”); see The American Heritage
Dictionary 148 (4th ed. 2000) (definition 4 of noun
“base”: “[t]he fundamental principle or underlying con-
cept of a system or theory”); 1 The Oxford English Dic-
tronary 977 (2d ed. 1989) (definition 2.a of noun “base”:
“fig[urative] Fundamental principle, foundation, ground-
work”; sense II of noun “base”: “The main or most im-
portant element or ingredient, looked upon as its funda-
mental part.”); Webster’s New International Diction-
ary 225 (2d ed. 1957) (definition 4.a of “base”: “[t]he
main or chief ingredient of anything, viewed as its fun-
damental element or constituent”). In accordance with
that standard definition, this Court has held on multiple
occasions that a cause of action is “based upon” only the
events that provide the foundation for the elements of
the legal claim—not any other events that may be caus-
ally connected to the cause of action.

In Saudi Arabia v. Nelson, 507 U.S. 349 (1993), this
Court considered a clause in the Foreign Sovereign Im-
munities Act of 1976, 28 U.S.C. 1602 et seq., permitting
suit against a foreign state when “the action is based
upon a commercial activity carried on in the United
States by the foreign state,” 28 U.S.C. 1605(a)(2). The
plaintiffs were a husband and wife who sued Saudi Ara-
bia and its state-owned hospital for torts against the
husband, allegedly in retaliation for his reporting haz-
ards at the hospital where he had worked (in Saudi Ara-
bia) after being recruited and hired (in the United
States) by the defendants. 507 U.S. at 352-354. Giving
“based upon” its “natural meaning,” the Court ex-
plained that the “based upon” provision reached only
the “conduct that forms the ‘basis,” or ‘foundation,’” for a
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claim” or “the ‘gravamen of the complaint’”’—that is,
“those elements of a claim that, if proven, would entitle
a plaintiff to relief under his theory of the case.” Id. at
357 (citations omitted). It was therefore insufficient
that recruiting and hiring activities in the United States
were “connect[ed] with” or “led to the conduct that
eventually injured [the plaintiffs].” Id. at 358. Instead,
the Court held that the plaintiffs’ suit was “based upon”
the tortious acts committed in Saudi Arabia. Ibid. The
Court explained that the suit could not be “based upon”
the defendants’ earlier activities, despite their causal
connection to the suit, because “those facts alone entitle
the [plaintiffs] to nothing.” Ibid.

In OBB Personenverkehr AG v. Sachs, 136 S. Ct. 390
(2015), the Court again made clear that a claim is only
“based upon” the core or fundamental basis of the claim.
OBB Personenverkehr concerned whether a plaintiff’s
tort and contract claims arising from a railway accident
could be described as “based upon a commercial activity
carried out in the United States,” when the plaintiff
bought her train ticket in the United States and was
then injured boarding a train in Austria. Id. at 392-393
(citation omitted). This Court explained that Nelson
“teaches that an action is ‘based upon’ the ‘particular
conduct’ that constitutes the ‘gravamen’ of the suit.” Id.
at 396; see 1bid. (indicating that a court must “zero[] in
on the core of the[] suit”). Even though the ticket sale
in the United States formed a part of the plaintiff’s
claims and bore a causal connection to the plaintiff’s in-
juries, the Court concluded that the plaintiff’s claims
were not “based upon” that domestic conduct because
“the conduct constituting the gravamen of [the plain-
tiff’s] suit” consisted of the events in Austria that di-
rectly caused the plaintiff’s injury. Id. at 396-397.
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Dictionary definitions, Nelson, and OBB Personen-
verkehr all indicate that the term “based on” in Section
3582(¢)(2) refers to a sentence’s critical legal compo-
nents, not other factors that might fall somewhere along
the causal chain leading to the sentence’s imposition.
That construction additionally aligns with the construc-
tion of “based on” that lower courts have adopted in the
highly analogous context of district courts’ authority to
reopen civil judgments. Under Federal Rule of Civil
Procedure 60(b)(5), a district court may provide relief
from a final judgment when that judgment “is based on
an earlier judgment that has been reversed or vacated.”
Courts have consistently emphasized the narrow nature
of that authorization, concluding that it “is limited to
cases in which the present judgment is based on the
prior judgment in the sense of claim or issue preclusion.
It does not apply merely because a case relied on as prec-
edent *** has since been reversed.” 11 Charles Alan
Wright et al., Federal Practice and Procedure § 2863,
at 451-453 (3d ed. 2012) (footnote omitted) (citing
cases); see also, e.g., Manzanares v. City of Albuquer-
que, 628 F.3d 1237, 1240 (10th Cir. 2010).

2. The foundation of the sentence of a defendant who
pleads guilty under Rule 11(c)(1)(C) is the plea
agreement, not a Guidelines range

As five Members of this Court concluded in Free-
mamn, when a defendant pleads guilty in exchange for a
specific sentence pursuant to Rule 11(¢)(1)(C), “it is the
binding plea agreement that is the foundation for the
term of imprisonment to which the defendant is sen-
tenced.” Freeman, 564 U.S. at 535 (Sotomayor, J., con-
curring in the judgment); see id. at 544 (Roberts, C.J.,
dissenting). Accordingly, the defendant’s sentence is
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“based on” the plea agreement, rather than any Guide-
lines calculations.

a. Under Rule 11(¢)(1)(C), a defendant and the gov-
ernment may agree in a plea agreement “that a specific
sentence or sentencing range is the appropriate dispo-
sition of the case,” and “such a recommendation or re-
quest binds the court once the court accepts the plea
agreement.” Fed. R. Crim. P. 11(¢)(1)(C). Rule 11(c)(4)
further provides that “[i]f the court accepts the plea
agreement, *** the agreed disposition will be in-
cluded in the judgment.” Fed. R. Crim. P. 11(c)(4).

The district court thus has no authority to modify the
parties’ sentencing bargain once it accepts that kind of
plea agreement. See Fed. R. Crim. P. 11(c)(1)(C), (3)(A),
and (4). Unlike, for example, plea agreements under
Rule 11(¢)(1)(B), in which the government agrees to
make a non-binding sentence recommendation or
agrees not to oppose a defendant’s sentencing request,
the parties’ stipulation to a sentence in a type C agree-
ment is so critical that a defendant may withdraw the
guilty plea if the court does not accept the parties’ sen-
tencing stipulation. See Fed. R. Crim. P. 11(¢)(5)(B);
see also Fed. R. Crim. P. 11 advisory committee’s note
(1979 Amendment) (“critical to a type * * * (C) agree-
ment is that the defendant receive the * * * agreed-to
sentence”).

Accordingly, where the parties agree on a sentence
in a Rule 11(c)(1)(C) plea agreement and the court ac-
cepts their agreement, the resulting sentence is “based
on” the agreement, not on any other considerations.
The terms of the agreement are the foundation of the
sentence and the superseding factor entitling the de-
fendant to the sentence he receives, even though other
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factors doubtless influenced the parties’ decisions to en-
ter the agreement and the district court’s decision to ac-
cept it. See Freeman, 564 U.S. at 536 (Sotomayor, J.,
concurring in the judgment) (“The term of imprison-
ment imposed by the sentencing judge is dictated by the
terms of the agreement entered into by the parties, not
the judge’s Guidelines calculation.”); id. at 544 (Rob-
erts, C.J., dissenting) (similar).

b. The context in which Section 3582(c)(2) was
adopted reinforces that conclusion. By the time Con-
gress enacted the SRA in 1984, Rule 11(e)(1)(C) pleas
were well-established as a mechanism “to bind the dis-
trict court and allow the Government and the defendant
to determine what sentence he will receive.” Freeman,
564 U.S. at 536 (Sotomayor, J., concurring in the judg-
ment); see id. at 537 (noting that at the time of the
SRA’s enactment, it was “well understood that, under
Rule 11, the term of imprisonment stipulated in a
(C) agreement bound the district court once it accepted
the agreement”); see also, e.g., United States v. F'rench,
719 F.2d 387, 389 & n.2 (11th Cir. 1983) (per curiam),
cert. denied, 466 U.S. 960 (1984); United States v.
Thompson, 680 F.2d 1145, 1150 (7th Cir.), cert. denied,
459 U.S. 1089 (1982), and 459 U.S. 1108 (1983); United
States v. Stevens, 548 F.2d 1360, 1362 (9th Cir.), cert.
denied, 430 U.S. 975 (1977).

Had Congress wished to authorize district courts to
retroactively revise sentences of Rule 11(¢)(1)(C) de-
fendants against this backdrop, it could easily have
done so. For example, it could have made Section
3582(c)(2) applicable to any “defendant whose underly-
ing sentencing range was subsequently lowered by the
Sentencing Commission, whether or not that range was
applied at sentencing.” But Congress instead limited



45

sentence reductions to sentences “based on” a sentenc-
ing range that is later amended. That choice is signifi-
cant because Congress would have been aware that af-
ter a district court accepted a Rule 11(c)(1)(C) agree-
ment, it was bound to sentence the defendant in accord-
ance with the terms of the agreement, irrespective of
the defendant’s Guidelines range. See Bowen v. Mas-
sachusetts, 487 U.S. 879, 896 (1988) (noting “well-set-
tled presumption that Congress understands the state
of existing law when it legislates”).

Petitioner is mistaken in arguing (Br. 29) that the ab-
sence of an explicit reference to Rule 11(¢)(1)(C) de-
fendants in the text of Section 3582 indicates that dis-
trict courts may revise such defendants’ sentences.
Congress did place such defendants outside Section
3582(c)(2) through the language it enacted—by author-
izing sentence reductions for only defendants whose
terms of imprisonment were “based on a sentencing
range that has subsequently been lowered by the Sen-
tencing Commission,” 18 U.S.C. 35682(c)(2). That lan-
guage does not, naturally read, reach defendants whose
sentences were imposed based on binding Rule
11(c)(1)(C) agreements. And the natural reading of the
statutory language is particularly sensible in light of the
history of Rule 11(e)(1)(C) agreements as setting bind-
ing sentences that district courts lacked the authority
to alter. It is unlikely that Congress intended Section
3582(¢)(2) “to fundamentally alter the way in which Rule
11(e)(1)(C) operates” without “any indication from the
statutory text or legislative history” signaling that in-
tent. Freeman, 564 U.S. at 537 (Sotomayor, J., concur-
ring in the judgment).?

3 Petitioner contends (Br. 23) that the conclusion that sentences
under Rule 11(e¢)(1)(C) are never “based on” the Guidelines is “at
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c. Petitioner proposes (Br. 13-20) that Section
3582(c)(2)’s language allowing reduction of a sentence
“based on” a subsequently amended Sentencing Guide-
line is best understood to call for application of common-
law proximate-cause principles from the tort context.
See Pet. Br. 16 (citing W. Page Keeton et al., Prosser
and Keeton on the Law of Torts § 43, 300 (5th ed. 1984)
and Restatement (Second) of the Law of Torts § 431
(1965)). But this Court’s decisions construing the term
“based upon” in federal statutes creating causes of ac-
tion, see pp. 40-42, supra, provide by far the most appo-
site guide to the federal statutory language here. Peti-
tioner does not address those cases’ guidance that a
claim is “based upon” only its “core” or “foundation”—
1.e., its determinative legal components—and not on
other, less central, factors.

In any event, the application of tort-law proximate-
cause principles would confirm the determination of five
Justices in Freeman that the sentence of a Rule

odds with” a provision of the SRA that permits defendants to appeal
any sentence “imposed as a result of an incorrect application of the
sentencing guidelines,” 18 U.S.C. 3742(a)(2). That provision, how-
ever, does not employ the term “based on.” And even if Section
3582(c)(2) and Section 3742(a)(2) have identical scope, nothing in
Section 3742(a)(2) indicates that a defendant who enters a binding
agreement for a specified sentence under Rule 11(c)(1)(C) can ap-
peal under Section 3742(a)(2). Petitioner cites only one circuit case
that has permitted such an appeal, see Pet. Br. 23 (citing United
States v. Smith, 918 F.2d 664, 668-669 (6th Cir. 1990) (per curiam),
cert. denied, 498 U.S. 1125 (1991)), and the result it reached is in-
consistent with Congress’s intent in enacting the SRA that “a sen-
tence consistent with a plea agreement cannot be appealed,” 1983
Senate Report 153. Congress could, and evidently did, view sen-
tences imposed pursuant to Rule 11(e)(1)(C) plea agreements not to
“result” from an “application of the sentencing guidelines,”
18 U.S.C. 3742(a)(2).
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11(e)(1)(C) defendant is “based on” the terms of the
binding plea agreement and not on Guidelines calcula-
tions. As this Court has repeatedly held, tort-law prox-
imate cause requires a “direct relation between the in-
jury asserted and the injurious conduct alleged,” Bank
of Am. Corp. v. City of Miamsi, 137 S. Ct. 1296, 1306
(2017) (emphasis added; citation omitted), and “the gen-
eral tendency” is “not to stretch proximate causation
beyond the first step,” Lexmark Int’l, Inc. v. Static
Control Components, Inc., 134 S. Ct. 1377, 1394 (2014)
(citation and internal quotation marks omitted); see
Bank of Am., 137 S. Ct. at 1306 (same); Hemi Grp., LLC
v. City of New York, 559 U.S. 1, 10 (2010) (same). The
direct cause of the sentence of a Rule 11(c)(1)(C) de-
fendant is the binding plea agreement. Background
Guidelines calculations, in contrast, are one of many
possible indirect influences on the agreement that the
parties reach and the district court accepts.’

d. Although five Members of this Court agreed in
Freeman that the sentence of a defendant who enters a
binding plea under Rule 11(¢)(1)(C) is based only upon

4 Petitioner’s request for a loose proximate-cause standard would
also create serious administrability problems. In petitioner’s view
(Br. 23) the Sentencing Guidelines would “often” but “not always”
bear a sufficiently close connection to a sentence to allow a sentence
reduction under Section 3582(c)(2). For example, the Guidelines
would be a proximate cause if a court “used the Guidelines range to
justify” the sentence, including as “the beginning point to explain
the decision to deviate” from the Sentencing Guidelines. Pet. Br. 26
(citation and internal quotation marks omitted). But the Sentencing
Guidelines would not be a proximate cause if the district court
“merely consults” the Sentencing Guidelines. Id. at 27. That highly
indeterminate inquiry into the weight that the Sentencing Guide-
lines received at particular sentencings would be unlikely to yield
consistent and predictable results.
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the defendant’s binding plea agreement, Justice So-
tomayor concluded that defendants who enter such
pleas may be eligible for resentencing under Section
3582(¢)(2) in limited circumstances. 564 U.S. at 539-542.
Justice Sotomayor initially observed that when a Rule
11(e)(1)(C) agreement “call[s] for the defendant to be
sentenced within a particular Guidelines sentencing
range,” the defendant’s sentence will be based on the
Guidelines because the district court must apply the
Guidelines in sentencing such a defendant. Id. at 538.
Justice Sotomayor then further wrote that a Rule
11(e)(1)(C) defendant could also establish that his sen-
tence was “based on” the Guidelines in cases in which
an agreement “provide[s] for a specific term of impris-
onment * ** but also make[s] clear that the basis for
the specified term is a Guidelines sentencing range ap-
plicable to the offense to which the defendant pleaded
guilty.” Id. at 539.

That latter extension is unwarranted, because the
district court’s sentence in a Rule 11(¢)(1)(C) case is
“based on” only the terms in the plea agreement. See
pp. 39-45, supra; Freeman, 564 U.S. at 535 (Sotomayor,
J., concurring in the judgment); id. at 544 (Roberts,
C.d., dissenting). So long as the agreement calls on the
district court to impose a specified sentence—rather
than to apply a provision of the Sentencing Guidelines—
prefatory considerations that may have influenced the
parties in selecting the agreement’s terms are legally
irrelevant. See id. at 547 (Roberts, C.J., dissenting)
(“Only a court can sentence a defendant, so there is no
basis for examining why the parties settled on a partic-
ular prison term.”); see also, e.g., Restatement (Second)
of the Law of Contracts § 214 (1981) (limiting circum-
stances under which court may consider “[a]Jgreements



49

and negotiations prior to or contemporaneous with the
adoption of a writing”). The district court’s implemen-
tation of the plea agreement is not a function of how the
parties arrived at that agreement; it is a function of the
agreement itself.

C. The Sentencing Commission’s Limitations Confirm
That Defendants Sentenced Under Rule 11(¢)(1)(C) Plea
Agreements Are Ineligible For Section 3582(c)(2)
Reductions

The Sentencing Commission’s implementation of its
authority under Section 3582(c)(2) to constrain the
availability of sentence reductions likewise precludes
reductions for defendants who receive specific sen-
tences under Rule 11(c)(1)(C) plea agreements.

Section 3582(¢)(2) requires any sentence reduction to
be “consistent with applicable policy statements issued
by the Sentencing Commission,” which are binding on
the district court. 18 U.S.C. 3582(c)(2); see Dillon,
560 U.S. at 827. Under the Commission’s instructions
in Sentencing Guidelines § 1B1.10, a court considering
a sentence reduction is permitted to “substitute only”
those retroactively amended provisions that “corre-
spond[]” to the “guideline provisions that were applied
when the defendant was sentenced” and must “leave all
other guideline application decisions unaffected.” Ibd.
(quoting id. § 1B1.10(b)(1)) (emphasis added). The
Commission has thereby made sentence reductions
available only insofar as it has amended Guidelines that
actually “were applied when the defendant was sen-
tenced.” Id. § 1B1.10(b)(1).

The act of imposing a specific sentence pursuant to a
type C plea agreement involves no “appli[cation]” of the
Guidelines at the time of sentencing. Sentencing Guide-
lines § 1B1.10(b)(1). By the time the sentencing occurs
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(i.e., the time that is relevant under Section 1B1.10(b)(1)),
the district court has already accepted the plea agree-
ment. The court does not “appl[y]” the Sentencing
Guidelines at that point but instead imposes the specific
sentence to which the parties agreed. Ibid. Although
petitioner discusses whether his sentence was “based
on” the Sentencing Guidelines, he does not (and could
not plausibly) argue that the Guidelines were actually
“applied when [he] was sentenced.” Ibid.”

D. Using Section 3582(c)(2) To Reduce A Sentence That
Was Required Under Rule 11(c)(1)(C) Inappropriately
Vitiates The Terms Of The Parties’ Agreement

Petitioner’s construction of Section 3582(¢)(2) would
give defendants an unjustified windfall by allowing
them to retain all the benefits of their plea agreements
(here, the dismissal of counts and an agreement that the
government would not file an information triggering a
mandatory life sentence) while depriving the govern-
ment of a principal benefit of its Rule 11(c)(1)(C) bar-
gains (the guarantee of a particular sentence or sen-
tencing range).

5 The interpretation of Section 3582(c)(2) adopted by five Justices
in Freeman is also consistent with Sentencing Guidelines § 6B1.2,
which sets out standards for the acceptance of Rule 11(¢)(1)(C) plea
agreements. See F'reeman, 564 U.S. at 529 (opinion of Kennedy, J.)
(discussing Sentencing Guidelines § 6B1.2 (2011)). That section re-
quires courts to determine whether an agreed-upon sentence is out-
side a defendant’s Sentencing Guidelines range and to state the rea-
sons for a non-Guidelines sentence. Sentencing Guidelines § 6B1.2.
But it does not require that Rule 11(c)(1)(C) sentences adhere to the
Sentencing Guidelines or transform the imposition of the binding
sentence in the plea agreement into an application of the Sentencing
Guidelines themselves. Ibid. (stating that a binding plea agreement
for an out-of-Guidelines sentence may be accepted for any “justifia-
ble reasons”).
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1. Plea agreements are essential to the administration
of criminal justice

This Court recognized long ago that “[t]he disposi-
tion of criminal charges by agreement between the
prosecutor and the accused, sometimes loosely called
‘plea bargaining,’ is an essential component of the ad-
ministration of justice.” Santobellov. New York, 404 U.S.
257, 260 (1971); see also Missouri v. Frye, 566 U.S. 134,
143 (2012); Fed. R. Crim. P. 11 advisory committee’s
note (1974 Amendment).

Plea bargaining “flows from the ‘mutuality of ad-
vantage’ to defendants and prosecutors, each with his
own reasons for wanting to avoid trial.” Bordenkircher
v. Hayes, 434 U.S. 357, 363 (1978) (quoting Brady v.
United States, 397 U.S. 742, 752 (1970)). For example,
“a great many” defendants are “motivated at least in
part by the hope or assurance of a lesser penalty than
might be imposed if there were a guilty verdict after
trial to judge or jury,” while the government may obtain
a “more promptly imposed punishment” and preserve
prosecutorial resources by avoiding trial. Brady, 397 U.S.
at 752; see F'rye, 566 U.S. at 144.

Consistent with the contractual nature of plea agree-
ments, the parties to such agreements are generally
held to the bargains struck through their negotiations.
See, e.g., United States v. Hyde, 520 U.S. 670, 671 (1997)
(holding that a defendant was not entitled to withdraw
a guilty plea before the agreement was accepted by
court, absent a “fair and just reason,” under language
now located at Fed. R. Crim. P. 11(d)(2)(B)); Santobello,
404 U.S. at 262 (holding that “when a plea rests in any
significant degree on a promise or agreement of the
prosecutor, so that it can be part of the inducement or
consideration, such promise must be fulfilled”); Brady,
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397 U.S. at 757. Thus, a plea agreement remains bind-
ing even after a favorable change in the law that would
have benefitted the defendant, because the “possibility”
of such a change “occurring after a plea is one of the
normal risks that accompany a guilty plea.” United
States v. Sahlin, 399 F.3d 27, 31 (1st Cir. 2005); accord
United States v. Robinson, 587 F.3d 1122, 1129 (D.C.
Cir. 2009); United States v. Silva, 413 F.3d 1283, 1284
(10th Cir. 2005); United States v. Bownes, 405 F.3d 634,
636-638 (7th Cir.), cert. denied, 546 U.S. 926 (2005).

2. The government’s construction of Section 3582(c)(2)
preserves the parties’ bargain

In addition to being inconsistent with the nature of a
type C agreement, permitting a defendant who pleaded
guilty in exchange for a specific sentence to obtain a
Section 3582(c)(2) sentence reduction would result in
unjustified benefits to the defendant, at the govern-
ment’s expense.

a. In exchange for obtaining the certainty of a spe-
cific sentence under Rule 11(e)(1)(C), the government
often makes substantial concessions. The government
may be willing to accept a lower, compromise sentence
than the one it would seek under a non-binding Rule
11(c)(1)(B) agreement. It may also agree to dismiss
charges, as it did here. And it may agree not to file re-
cidivist enhancements, like the one available in this
case, which would have triggered a mandatory life sen-
tence.

The parties’ contractual bargain, which is binding on
the court after it accepts a Rule 11(c)(1)(C) agreement,
would be negated if Section 3582(¢c)(2) were construed
to grant the court discretion to lower an agreed-upon
sentence in light of a later amendment to the Sentenc-
ing Guidelines. In seeking a sentence reduction under
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that provision, a defendant is not attempting to with-
draw his guilty plea and place the parties back in their
original positions. Instead, he is seeking to retain the
benefits he received under the agreement, while at the
same time obtaining a lower sentence than the one to
which he and the government agreed. But by entering
a type C plea agreement, petitioner bargained away the
possibility of a lower sentence in exchange for conces-
sions from the government and certainty about the sen-
tence he would receive. In such circumstances, permit-
ting the sentencing court to exercise discretion under
Section 3582(c)(2) to reduce petitioner’s sentence would
result in an unjustified windfall to him.

b. Petitioner argues (Br. 30-31) that holding Rule
11(c)(1)(C) defendants to their bargains “arbitrarily dis-
tinguish[es] between similarly situated defendants”—
those who entered in to Rule 11(¢)(1)(C) agreements
and those who did not. But those two groups of defend-
ants are not similarly situated, because, as noted above,
a defendant who agrees to a specific sentence under
Rule 11(c)(1)(C) gets benefits that other defendants do
not. No arbitrariness results from requiring defend-
ants who received benefits during the plea bargaining
process to be bound by the concessions that they made
in return. See Pepper v. United States, 562 U.S. 476,
502-503 (2011) (concluding that “disparities resulting
from the normal trial and sentencing process” are not
the “unwarranted sentencing disparities” among simi-
lar defendants that are to be avoided under the SRA).

c. Petitioner also argues (Br. 31-32) that holding
Rule 11(c)(1)(C) defendants to their bargains creates
unjustified disparities among Rule 11(c)(1)(C) defend-
ants. But such disparities would be created by peti-
tioner’s approach, not the government’s.
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Petitioner would allow a defendant who bargained
for a fixed sentence to seek a reduction based on a
change to the Sentencing Guidelines even when no evi-
dence indicates that the government would have en-
tered a deal for a lower sentence had the defendant
been sentenced after the Guidelines change had oc-
curred. Thus, simply by virtue of an earlier sentencing
date, some Rule 11(e)(1)(C) defendants will receive a
benefit over later-sentenced defendants.

This case illustrates that point. The parties settled
on a 180-month sentence, which falls halfway between
the statutory minimum if the government did not file
any prior felony information and the minimum if the
government filed an information noting only one of peti-
tioner’s prior drug felonies. See 21 U.S.C. 841(b)(1)(A).
The parties’ agreement did not tether the 180-month
sentence to any Guidelines calculation, or even make
such a calculation. And the 180-month sentence fell out-
side of the Guidelines range. There is thus no indication
that the government would have offered petitioner a
more favorable bargain had Amendment 782 been in ef-
fect.

There is likewise no indication that the district court
would have refused to accept the plea agreement if the
parties had reached their bargain after Amendment 782
was enacted. While the court indicated that the advi-
sory Sentencing Guidelines were one factor among the
many that it considered in deciding whether to approve
the agreement, Pet. App. 44a, 47a-48a, it made precise
determinations of petitioner’s criminal history cate-
gory, offense level, and advisory Guidelines range only
after it had accepted the plea agreement and bound it-
self to impose the stipulated sentence, id. at 32a-36a.
And the other considerations bearing on petitioner’s
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sentence make it highly unlikely that the court would
have disapproved the bargain had the already-proposed
Amendment 782 been in effect. As the district court was
aware, the government agreed as part of the deal to
forgo filing an information concerning multiple prior
drug felonies that would have raised petitioner’s statu-
tory minimum sentence from ten years to life. By giving
some Rule 11(c)(1)(C) defendants the opportunity to ob-
tain reduced sentences to which there is no evidence the
government would have agreed, petitioner would create
unwarranted disparities with later-sentenced defend-
ants who have no similar opportunity to improve their
bargains.

Petitioner suggests (Br. 30-31) that his approach
avoids unwarranted disparities between earlier- and
later-sentenced Rule 11(¢)(1)(C) defendants when the
earlier-sentenced defendant might have been offered a
better deal had a later amendment been in effect. But
an earlier-sentenced defendant’s inability to benefit
from a later change in the law is not an unjustified dis-
parity, because defendants who plead guilty generally
assume the risk that later changes in the law would have
benefited them. See, e.g., Brady, 397 U.S. at 757 (rec-
ognizing that generally “a voluntary plea of guilty intel-
ligently made in light of the then applicable law does not
become vulnerable because later judicial decisions indi-
cate that the plea rested on a faulty premise”). They
forgo the possibility of benefiting from future develop-
ments in return for increased certainty and the bar-
gained-for benefits of a plea. See, e.g., United States v.
Porter, 405 F.3d 1136, 1145 (10th Cir.) (noting that in a
plea deal, “each side foregoes certain rights and as-
sumes certain risks in exchange for a degree of cer-
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tainty as to the outcome,” and “[o]ne such risk is a fa-
vorable change in the law”), cert. denied, 546 U.S. 980
(2005). Construing Section 3582(c)(2) to preclude sen-
tence reductions for defendants who plead guilty in ex-
change for a specific sentence appropriately preserves
the parties’ bargain and works no injustice.

CONCLUSION

The judgment of the court of appeals should be
affirmed.
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APPENDIX

1. 18 U.S.C. 3582 provides:

Imposition of a sentence of imprisonment

(a) FACTORS To BE CONSIDERED IN IMPOSING A
TERM OF IMPRISONMENT.—The court, in determining
whether to impose a term of imprisonment, and, if a
term of imprisonment is to be imposed, in determining
the length of the term, shall consider the factors set
forth in section 3553(a) to the extent that they are ap-
plicable, recognizing that imprisonment is not an ap-
propriate means of promoting correction and rehabili-
tation. In determining whether to make a recommen-
dation concerning the type of prison facility appropri-
ate for the defendant, the court shall consider any per-
tinent policy statements issued by the Sentencing Com-
mission pursuant to 28 U.S.C. 994(a)(2).

(b) EFFECT OF FINALITY OF JUDGMENT.—
Notwithstanding the fact that a sentence to imprison-
ment can subsequently be—

(1) modified pursuant to the provisions of sub-
section (c);

(2) corrected pursuant to the provisions of rule
35 of the Federal Rules of Criminal Procedure and
section 3742; or

(3) appealed and modified, if outside the guide-
line range, pursuant to the provisions of section
3742;

a judgment of conviction that includes such a sentence
constitutes a final judgment for all other purposes.

(1a)
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(¢c) MODIFICATION OF AN IMPOSED TERM OF
IMPRISONMENT.—The court may not modify a term of
imprisonment once it has been imposed except that—

(1) in any case—

(A) the court, upon motion of the Director of
the Bureau of Prisons, may reduce the term of
imprisonment (and may impose a term of proba-
tion or supervised release with or without condi-
tions that does not exceed the unserved portion
of the original term of imprisonment), after con-
sidering the factors set forth in section 3553(a) to
the extent that they are applicable, if it finds
that—

(i) extraordinary and compelling rea-
sons warrant such a reduction; or

(ii) the defendant is at least 70 years of
age, has served at least 30 years in prison,
pursuant to a sentence imposed under section
3559(e), for the offense or offenses for which
the defendant is currently imprisoned, and a
determination has been made by the Director
of the Bureau of Prisons that the defendant is
not a danger to the safety of any other person
or the community, as provided under section
3142(g);

and that such a reduction is consistent with ap-
plicable policy statements issued by the Sen-
tencing Commission; and

(B) the court may modify an imposed term
of imprisonment to the extent otherwise ex-
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pressly permitted by statute or by Rule 35 of the
Federal Rules of Criminal Procedure; and

(2) in the case of a defendant who has been
sentenced to a term of imprisonment based on a
sentencing range that has subsequently been low-
ered by the Sentencing Commission pursuant to
28 U.S.C. 994(0), upon motion of the defendant or
the Director of the Bureau of Prisons, or on its own
motion, the court may reduce the term of imprison-
ment, after considering the factors set forth in sec-
tion 35653(a) to the extent that they are applicable, if
such a reduction is consistent with applicable policy
statements issued by the Sentencing Commission.

(d) INCLUSION OF AN ORDER T0 LIMIT CRIMINAL
ASSOCIATION OF ORGANIZED CRIME AND DRUG
OFFENDERS.—The court, in imposing a sentence to a term
of imprisonment upon a defendant convicted of a felony
set forth in chapter 95 (racketeering) or 96 (racketeer
influenced and corrupt organizations) of this title or in
the Comprehensive Drug Abuse Prevention and Con-
trol Act of 1970 (21 U.S.C. 801 et seq.), or at any time
thereafter upon motion by the Director of the Bureau
of Prisons or a United States attorney, may include as
a part of the sentence an order that requires that the
defendant not associate or communicate with a speci-
fied person, other than his attorney, upon a showing of
probable cause to believe that association or communi-
cation with such person is for the purpose of enabling
the defendant to control, manage, direct, finance, or
otherwise participate in an illegal enterprise.



4a
2. 18 U.S.C. 3742 provides:

Review of a sentence

(a) APPEAL BY A DEFENDANT.—A defendant may
file a notice of appeal in the district court for review of
an otherwise final sentence if the sentence—

(1) was imposed in violation of law;

(2) was imposed as a result of an incorrect ap-
plication of the sentencing guidelines; or

(3) is greater than the sentence specified in the
applicable guideline range to the extent that the
sentence includes a greater fine or term of impris-
onment, probation, or supervised release than the
maximum established in the guideline range, or in-
cludes a more limiting condition of probation or su-
pervised release under section 3563(b)(6) or (b)(11)"
than the maximum established in the guideline
range; or

(4) was imposed for an offense for which there is
no sentencing guideline and is plainly unreasonable.

(b) APPEAL BY THE GOVERNMENT.—The Govern-
ment may file a notice of appeal in the district court for
review of an otherwise final sentence if the sentence—

(1) was imposed in violation of law;

(2) was imposed as a result of an incorrect ap-
plication of the sentencing guidelines;

1 See References in Text note below.
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(3) 1is less than the sentence specified in the ap-
plicable guideline range to the extent that the sen-
tence includes a lesser fine or term of imprisonment,
probation, or supervised release than the minimum
established in the guideline range, or includes a less
limiting condition of probation or supervised release
under section 3563(b)(6) or (b)(11)! than the mini-
mum established in the guideline range; or

(4) was imposed for an offense for which there is
no sentencing guideline and is plainly unreasonable.

The Government may not further prosecute such ap-
peal without the personal approval of the Attorney
General, the Solicitor General, or a deputy solicitor
general designated by the Solicitor General.

() PLEA AGREEMENTS.—In the case of a plea

agreement that includes a specific sentence under rule
11(e)(1)(C) of the Federal Rules of Criminal Procedure—

(1) a defendant may not file a notice of appeal
under paragraph (3) or (4) of subsection (a) unless
the sentence imposed is greater than the sentence
set forth in such agreement; and

(2) the Government may not file a notice of ap-
peal under paragraph (3) or (4) of subsection (b) un-
less the sentence imposed is less than the sentence
set forth in such agreement.

(d) RECORD ON REVIEW.—If a notice of appeal is
filed in the district court pursuant to subsection (a) or
(b), the clerk shall certify to the court of appeals—

(1) that portion of the record in the case that is
designated as pertinent by either of the parties;
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(2) the presentence report; and

(3) the information submitted during the sen-
tencing proceeding.

(e) CONSIDERATION.—Upon review of the record,
the court of appeals shall determine whether the sen-
tence—

(1) was imposed in violation of law;

(2) was imposed as a result of an incorrect ap-
plication of the sentencing guidelines;

(3) 1is outside the applicable guideline range,
and

(A) the district court failed to provide the
written statement of reasons required by section
3553(c);

(B) the sentence departs from the applicable
guideline range based on a factor that—

(i) does not advance the objectives set
forth in section 3553(a)(2); or

(ii) is not authorized under section
3553(b); or

(iii) is not justified by the facts of the case;
or

(C) the sentence departs to an unreasonable
degree from the applicable guidelines range, hav-
ing regard for the factors to be considered in im-
posing a sentence, as set forth in section 3553(a)
of this title and the reasons for the imposition of
the particular sentence, as stated by the district
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court pursuant to the provisions of section
3553(e); or

(4) was imposed for an offense for which there
is no applicable sentencing guideline and is plainly
unreasonable.

The court of appeals shall give due regard to the op-
portunity of the district court to judge the credibility of
the witnesses, and shall accept the findings of fact of
the district court unless they are clearly erroneous and,
except with respect to determinations under subsection
3)(A) or (3)(B), shall give due deference to the district
court’s application of the guidelines to the facts. With
respect to determinations under subsection (3)(A) or
(3)(B), the court of appeals shall review de novo the
district court’s application of the guidelines to the facts.

(f) DECISION AND DISPOSITION.—If the court of
appeals determines that—

(1) the sentence was imposed in violation of law
or imposed as a result of an incorrect application of
the sentencing guidelines, the court shall remand
the case for further sentencing proceedings with
such instructions as the court considers appropriate;

(2) the sentence is outside the applicable guide-
line range and the district court failed to provide the
required statement of reasons in the order of judg-
ment and commitment, or the departure is based on
an impermissible factor, or is to an unreasonable
degree, or the sentence was imposed for an offense
for which there is no applicable sentencing guideline
and is plainly unreasonable, it shall state specific
reasons for its conclusions and—
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(A) if it determines that the sentence is too
high and the appeal has been filed under subsec-
tion (a), it shall set aside the sentence and re-
mand the case for further sentencing proceedings
with such instructions as the court considers ap-
propriate, subject to subsection (g);

(B) if it determines that the sentence is too
low and the appeal has been filed under subsec-
tion (b), it shall set aside the sentence and re-
mand the case for further sentencing proceedings
with such instructions as the court considers ap-
propriate, subject to subsection (g);

(3) the sentence is not described in paragraph
(1) or (2), it shall affirm the sentence.

(g) SENTENCING UPON REMAND.—A district court
to which a case is remanded pursuant to subsection
(£)(1) or (f)(2) shall resentence a defendant in accord-
ance with section 3553 and with such instructions as
may have been given by the court of appeals, except
that—

(1) In determining the range referred to in sub-
section 35563(a)(4), the court shall apply the guide-
lines issued by the Sentencing Commission pursuant
to section 994(a)(1) of title 28, United States Code,
and that were in effect on the date of the previous
sentencing of the defendant prior to the appeal, to-
gether with any amendments thereto by any act of
Congress that was in effect on such date; and

(2) The court shall not impose a sentence out-
side the applicable guidelines range except upon a
ground that—
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(A) was specifically and affirmatively in-
cluded in the written statement of reasons re-
quired by section 3553(c) in connection with the
previous sentencing of the defendant prior to the
appeal; and

(B) was held by the court of appeals, in re-
manding the case, to be a permissible ground of
departure.

(h) APPLICATION TO A SENTENCE BY A MAGISTRATE
JUDGE.—An appeal of an otherwise final sentence
imposed by a United States magistrate judge may be
taken to a judge of the distriet court, and this section
shall apply (except for the requirement of approval by
the Attorney General or the Solicitor General in the
case of a Government appeal) as though the appeal
were to a court of appeals from a sentence imposed by
a district court.

(i) GUIDELINE NOT EXPRESSED AS A RANGE.—
For the purpose of this section, the term “guideline
range” includes a guideline range having the same
upper and lower limits.

(j) DEFINITIONS.—For purposes of this section—

(1) a factor is a “permissible” ground of depar-
ture if it—

(A) advances the objectives set forth in sec-
tion 3553(a)(2); and

(B) is authorized under section 3553(b); and
(C) isjustified by the facts of the case; and
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(2) a factor is an “impermissible” ground of de-
parture if it is not a permissible factor within the
meaning of subsection (j)(1).

Fed. R. Crim. P. 11 provides in pertinent part:

Pleas

& % % & &

(¢c) Plea Agreement Procedure.

(1) In General. An attorney for the govern-
ment and the defendant’s attorney, or the defend-
ant when proceeding pro se, may discuss and reach
a plea agreement. The court must not participate
in these discussions. If the defendant pleads
guilty or nolo contendere to either a charged of-
fense or a lesser or related offense, the plea agree-
ment may specify that an attorney for the govern-
ment will:

(A) not bring, or will move to dismiss, other
charges;

(B) recommend, or agree not to oppose the
defendant’s request, that a particular sentence or
sentencing range is appropriate or that a partic-
ular provision of the Sentencing Guidelines, or
policy statement, or sentencing factor does or
does not apply (such a recommendation or re-
quest does not bind the court); or

(C) agree that a specific sentence or sentenc-
ing range is the appropriate disposition of the
case, or that a particular provision of the Sen-
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tencing Guidelines, or policy statement, or sen-
tencing factor does or does not apply (such a
recommendation or request binds the court once
the court accepts the plea agreement).

(2) Disclosing a Plea Agreement. The parties
must disclose the plea agreement in open court
when the plea is offered, unless the court for good
cause allows the parties to disclose the plea agree-
ment in camera.

(3) Judicial Consideration of a Plea Agreement.

(A) To the extent the plea agreement is of
the type specified in Rule 11(c)(1)(A) or (C), the
court may accept the agreement, reject it, or de-
fer a decision until the court has reviewed the
presentence report.

(B) To the extent the plea agreement is of
the type specified in Rule 11(e)(1)(B), the court
must advise the defendant that the defendant has
no right to withdraw the plea if the court does not
follow the recommendation or request.

(4) Accepting a Plea Agreement. If the court
accepts the plea agreement, it must inform the de-
fendant that to the extent the plea agreement is of
the type specified in Rule 11(c)(1)(A) or (C), the
agreed disposition will be included in the judgment.

(5) Rejecting a Plea Agreement. If the court
rejects a plea agreement containing provisions of
the type specified in Rule 11(c)(1)(A) or (C), the
court must do the following on the record and in
open court (or, for good cause, in camera):
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(A) inform the parties that the court rejects
the plea agreement;

(B) advise the defendant personally that the
court is not required to follow the plea agreement
and give the defendant an opportunity to with-
draw the plea; and

(C) advise the defendant personally that if
the plea is not withdrawn, the court may dispose
of the case less favorably toward the defendant
than the plea agreement contemplated.

(d) Withdrawing a Guilty or Nolo Contendere Plea.
A defendant may withdraw a plea of guilty or nolo
contendere:

(1) before the court accepts the plea, for any
reason or no reason; or

(2) after the court accepts the plea, but before it
imposes sentence if:

(A) the court rejects a plea agreement under
11(e)(5); or

(B) the defendant can show a fair and just
reason for requesting the withdrawal.

& & & & %
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4. United States Sentencing Guidelines § 1B1.10
(2014) provides:

Reduction _in Term of Imprisonment as a Result of
Amended Guideline Range (Policy Statement)

(a) Authority.—

Y]

2)

In General.—In a case in which a defend-
ant is serving a term of imprisonment, and
the guideline range applicable to that de-
fendant has subsequently been lowered as
a result of an amendment to the Guidelines
Manual listed in subsection (d) below, the
court may reduce the defendant’s term of
imprisonment as provided by 18 U.S.C.
§ 3582(c)(2). As required by 18 U.S.C.
§ 3582(¢)(2), any such reduction in the de-
fendant’s term of imprisonment shall be
consistent with this policy statement.

Exclusions.—A reduction in the defend-
ant’s term of imprisonment is not con-
sistent with this policy statement and
therefore is not authorized under 18 U.S.C.
§ 3582(¢)(2) if—

(A) none of the amendments listed in sub-
section (d) is applicable to the defen-
dant; or

(B) an amendment listed in subsection (d)
does not have the effect of lowering
the defendant’s applicable guideline
range.
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Limitation.—Consistent with subsection
(b), proceedings under 18 U.S.C. § 3582(c)(2)
and this policy statement do not constitute
a full resentencing of the defendant.

(b) Determination of Reduction in Term of

Imprisonment.—

oY)

)

In General.—In determining whether, and
to what extent, a reduction in the defend-
ant’s term of imprisonment under 18 U.S.C.
§ 3582(c)(2) and this policy statement is
warranted, the court shall determine the
amended guideline range that would have
been applicable to the defendant if the
amendment(s) to the guidelines listed in
subsection (d) had been in effect at the
time the defendant was sentenced. In
making such determination, the court shall
substitute only the amendments listed in
subsection (d) for the corresponding guide-
line provisions that were applied when the
defendant was sentenced and shall leave
all other guideline application decisions
unaffected.

Limitation and Prohibition on Extent of
Reduction.—

(A) Limitation.—Except as provided in
subdivision (B), the court shall not re-
duce the defendant’s term of impris-
onment under 18 U.S.C. § 3582(c)(2)
and this policy statement to a term
that is less than the minimum of the
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amended guideline range determined
under subdivision (1) of this subsec-
tion.

(B) Exception for Substantial Assistance.
—If the term of imprisonment im-
posed was less than the term of im-
prisonment provided by the guideline
range applicable to the defendant at
the time of sentencing pursuant to
a government motion to reflect the
defendant’s substantial assistance to
authorities, a reduction comparably
less than the amended guideline
range determined under subdivision
(1) of this subsection may be appro-
priate.

(C) Prohibition.—In no event may the
reduced term of imprisonment be less
than the term of imprisonment the
defendant has already served.

() Cases Involving Mandatory Minimum Sentenc-
es and Substantial Assistance.—If the case in-
volves a statutorily required minimum sentence
and the court had the authority to impose a
sentence below the statutorily required mini-
mum sentence pursuant to a government mo-
tion to reflect the defendant’s substantial as-
sistance to authorities, then for purposes of this
policy statement the amended guideline range
shall be determined without regard to the op-
eration of § 5G1.1 (Sentencing on a Single
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Count of Conviction) and § 5G1.2 (Sentencing
on Multiple Counts of Conviction).

(d) Covered Amendments.—Amendments covered
by this policy statement are listed in Appendix
C as follows: 126, 130, 156, 176, 269, 329, 341,
371, 379, 380, 433, 454, 461, 484, 488, 490, 499,
505, 506, 516, 591, 599, 606, 657, 702, 706 as
amended by 711, 715, 750 (parts A and C only),
and 782 (subject to subsection (e)(1)).

(e) Special Instruction.—

(1) The court shall not order a reduced term
of imprisonment based on Amendment 782
unless the effective date of the court’s or-
der is November 1, 2015, or later.

Commentary
Application Notes:

1. Application of Subsection (a).—

(A) Eligibility.—FEligibility for consideration un-
der 18 U.S.C. § 3582(c)(2) is triggered only by
an amendment listed wm subsection (d) that
lowers the applicable guideline range (i.e., the
guideline range that corresponds to the offense
level and criminal history category determined
pursuant to § 1B1.1(a), which 1is determined
before consideration of any departure provi-
ston in the Guidelines Manual or any vari-
ance). Accordingly, a reduction in the de-
fendant’s term of 1mprisonment is not author-
1zed under 18 U.S.C. § 3582(c)(2) and is not
consistent with this policy statement if: (1)
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none of the amendments listed in subsection
(d) is applicable to the defendant; or (i) an
amendment listed 1n subsection (d) is applica-
ble to the defendant but the amendment does
not have the effect of lowering the defendant’s
applicable guideline range because of the oper-
ation of another guideline or statutory provi-
sion (e.g., a statutory mandatory minimum
term of imprisonment).

(B) Factors for Consideration.—

(1) In_General.—Consistent with 18 U.S.C.
§ 3582(c)(2), the court shall consider the
factors set forth in 18 U.S.C. § 3553(a) in
determining: (1) whether a reduction in
the defendant’s term of imprisonment is
warranted; and (II) the extent of such re-
duction, but only within the limits de-
scribed 1n subsection (b).

(1t) Public Safety Consideration.—The court
shall consider the nature and seriousness
of the danger to any person or the com-
munity that may be posed by a reduction
i the defendant’s term of imprisonment
n determining: (1) whether such a re-
duction s warranted; and (II) the extent
of such reduction, but only within the
limats described in subsection (b).

(111) Post-Sentencing Conduct.—The court may
consider post-sentencing conduct of the
defendant that occurred after imposition
of the term of vmprisonment in determin-
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mg: (1) whether a reduction in the de-
fendant’s term of imprisonment is war-
ranted; and (I1) the extent of such reduc-
tion, but only within the limits described
wmn subsection (b).

2. Application of Subsection (b)(1).—In determining
the amended guideline range under subsection
(b)(1), the court shall substitute only the amend-
ments listed in subsection (d) for the corresponding
guideline provisions that were applied when the
defendant was sentenced. All other guideline ap-
plication decisions remain unaffected.

3. Application of Subsection (b)(2).—Under subsec-
tion (b)(2), the amended guideline range deter-
mined under subsection (b)(1) and the term of im-
prisonment already served by the defendant limit
the extent to which the court may reduce the de-
fendant’s term of imprisonment under 18 U.S.C.
S 3582(c)(2) and this policy statement. Specifically,
as provided wm subsection (b)(2)(A), if the term of
imprisonment imposed was within the guideline
range applicable to the defendant at the time of
sentencing, the court may reduce the defendant’s
term of imprisonment to a term that is no less than
the minimum term of imprisonment provided by
the amended guideline range determined under
subsection (b)(1). For example, i a case i which:
(A) the guideline range applicable to the defendant
at the time of sentencing was 70 to 87 months; (B)
the term of imprisonment imposed was 70 months;
and (C) the amended guideline range determined
under subsection (b)(1) is 51 to 63 months, the court
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may reduce the defendant’s term of imprisonment,
but shall not reduce it to a term less than 51
months.

If the term of imprisonment imposed was outside
the guideline range applicable to the defendant at
the time of sentencing, the limitation in subsection
(b)(2)(A) also applies. Thus, if the term of impris-
onment 1mposed in the example provided above
was not a sentence of 70 months (within the guide-
lines range) but imstead was a sentence of 56
months (constituting a downward departure or
variance), the court likewise may reduce the de-
fendant’s term of imprisonment, but shall not re-
duce it to a term less than 51 months.

Subsection (b)(2)(B) provides an exception to this
limitation, which applies if the term of imprison-
ment imposed was less than the term of imprison-
ment provided by the guideline range applicable to
the defendant at the time of sentencing pursuant to
a government motion to reflect the defendant’s sub-
stantial assistance to authorities. In such a case,
the court may reduce the defendant’s term, but the
reduction is not limited by subsection (b)(2)(A) to
the minimum of the amended guideline range.
Instead, as provided in subsection (b)(2)(B), the
court may, if appropriate, provide a reduction
comparably less than the amended guideline range.
Thus, if the term of 1mprisonment imposed 1n the
example provided above was 56 months pursuant to
a government motion to reflect the defendant’s sub-
stantial assistance to authorities (representing a
downward departure of 20 percent below the min-
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mmum  term of imprisonment provided by the
guideline range applicable to the defendant at the
time of sentencing), a reduction to a term of i1m-
prisonment of 41 months (representing a reduction
of approximately 20 percent below the minimum
term of imprisonment provided by the amended
guideline range) would amount to a comparable
reduction and may be appropriate.

The provisions authorizing such a government
motion are § 5K1.1 (Substantial Assistance to Au-
thorities) (authorizing, upon government motion, a
downward departure based on the defendant’s sub-
stantial assistance); 18 U.S.C. § 3553(e) (authoriz-
ing the court, upon government motion, to impose a
sentence below a statutory minimum to reflect the
defendant’s substantial assistance); and Fed. R.
Crim. P. 35(b) (authorizing the court, upon gov-
ernment motion, to reduce a sentence to reflect the
defendant’s substantial assistance).

In no case, however, shall the term of 1mprison-
ment be reduced below time served. See subsec-
tion (0)(2)(C). Subject to these limitations, the
sentencing court has the discretion to determine
whether, and to what extent, to reduce a term of
imprisonment under this section.

Application of Subsection (c).—As stated in sub-
section (c), if the case involves a statutorily requi-
red minimum sentence and the court had the au-
thority to impose a sentence below the statutorily
required minimum sentence pursuant to a gov-
ernment motion to reflect the defendant’s substan-
tial assistance to authorities, then for purposes of
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this policy statement the amended guideline range
shall be determined without regard to the operation
of § 5G1.1 (Sentencing on a Single Count of Con-
viction) and § 5G1.2 (Sentencing on Multiple
Counts of Conviction). For example:

(A) Defendant A is subject to a mandatory mini-

mum term of imprisonment of 120 months.
The original guideline range at the time of
sentencing was 135 to 168 months, which is en-
tirely above the mandatory minimum, and the
court 1mposed a sentence of 101 months pur-
suant to a government motion to reflect the de-
fendant’s substantial assistance to authorities.
The court determines that the amended guide-
line range as calculated on the Sentencing Ta-
ble is 108 to 135 months. Ordinarily, § 5G1.1
would operate to restrict the amended guide-
line range to 120 to 135 months, to reflect the
mandatory minimum term of imprisonment.
For purposes of this policy statement, however,
the amended guideline range remains 108 to
135 months.

To the extent the court considers it appropriate
to provide a reduction comparably less than the
amended guideline range pursuant to subsec-
tion (b)(2)(B), Defendant A’s original sentence
of 101 months amounted to a reduction of ap-
proximately 25 percent below the minimum of
the original guideline range of 135 months.
Therefore, an amended sentence of 81 months
(representing a reduction of approximately 25
percent below the minimum of the amended
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guideline range of 108 months) would amount
to a comparable reduction and may be appro-
priate.

(B) Defendant B 1s subject to a mandatory mini-
mum term of imprisonment of 120 months.
The original guideline range at the time of
sentencing (as calculated on the Sentencing
Table) was 108 to 135 months, which was re-
stricted by operation of § 5G1.1 to a range of
120 to 135 months. See § 5G1.1(c)(2). The
court 1mposed a sentence of 90 months pursu-
ant to a government motion to reflect the de-
fendant’s substantial assistance to authorities.
The court determines that the amended guide-
line range as calculated on the Sentencing Ta-
ble is 87 to 108 months. Ordinarily, § 5G1.1
would operate to restrict the amended guide-
line range to precisely 120 months, to reflect the
mandatory minimum term of imprisonment.
See § 5G1.1(b). For purposes of this policy
statement, however, the amended guideline
range is considered to be 87 to 108 months (i.e.,
unrestricted by operation of § 5G1.1 and the
statutory minimum of 120 months).

To the extent the court considers it appropriate
to provide a reduction comparably less than the
amended guideline range pursuant to subsec-
tion (b)(2)(B), Defendant B’s original sentence
of 90 months amounted to a reduction of ap-
proximately 25 percent below the original guide-
line range of 120 months. Therefore, an amend-
ed sentence of 65 months (representing a re-
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duction of approximately 25 percent below the
minimum of the amended guideline range of 87
months) would amount to a comparable reduc-
tion and may be appropriate.

5. Application to Amendment 750 (Parts A and C
Only).—As specified in subsection (d), the parts of
Amendment 750 that are covered by this policy
statement are Parts A and C only. Part A amend-
ed the Drug Quantity Table in § 2D1.1 for crack
cocaine and made related revisions to the Drug
Equivalency Tables in the Commentary to § 2D1.1
(see § 2D1.1, comment. (n.8)). Part C deleted the
cross reference in § 2D2.1(b) under which an of-
fender who possessed more than 5 grams of crack
cocaine was sentenced under § 2D1.1.

6. Application to Amendment 782.—As specified in
subsection (d) and (e)(1), Amendment 782 (gener-
ally revising the Drug Quantity Table and chemi-
cal quantity tables across drug and chemical types)
15 covered by this policy statement only in cases in
which the order reducing the defendant’s term of
imprisonment has an effective date of November 1,
2015, or later.

A reduction based on retroactive application of
Amendment 782 that does not comply with the re-
quirement that the order take effect on November 1,
2015, or later is not consistent with this policy
statement and therefore is not authorized under
18 U.S.C. § 3582(c)(2).

Subsection (e)(1) does not preclude the court from
conducting sentence reduction proceedings and en-
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tering orders under 18 U.S.C. § 3582(c)(2) and this
policy statement before November 1, 2015, provided
that any order reducing the defendant’s term of
imprisonment has an effective date of November 1,
2015, or later.

7. Supervised Release.—

(A4)

(B)

Exclusion Relating to Revocation.—Only a
term of imprisonment imposed as part of the
original sentence is authorized to be reduced
under this section. This section does not au-
thorize a reduction in the term of imprison-
ment imposed upon revocation of supervised
release.

Modification Relating to Early Termination.
—If the prohibition in subsection (b)(2)(C) re-
lating to time already served precludes a re-
duction in the term of imprisonment to the ex-
tent the court determines otherwise would have
been appropriate as a result of the amended
guideline range determined under subsection
(b)(1), the court may consider any such reduc-
tion that it was unable to grant in connection
with any motion for early termination of a
term of supervised release under 18 U.S.C.
S 3583(e)(1). However, the fact that a defend-
ant may have served a longer term of impris-
onment than the court determines would have
been appropriate in view of the amended guide-
line range determined under subsection (b)(1)
shall not, without more, provide a basis for
early termination of supervised release. Ra-
ther, the court should take into account the to-
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tality of circumstances relevant to a decision to
terminate supervised release, including the
term of supervised release that would have been
appropriate in connection with a sentence umn-
der the amended guideline range determined
under subsection (b)(1).

8. Use of Policy Statement in Effect on Date of Reduction.
—Consistent with subsection (a) of § 1B1.11 (Use of
Guidelines Manual in Effect on Date of Sentenc-
ng), the court shall use the version of this policy
statement that is in effect on the date on which the
court reduces the defendant’s term of imprison-
ment as provided by 18 U.S.C. § 3582(c)(2).

Background: Section 3582(c)(2) of Title 18, United
States Code, provides: “[I]n the case of a defendant
who has been sentenced to a term of 1mprisonment
based on a sentencing range that has subsequently
been lowered by the Sentencing Commission pursuant
to 28 U.S.C. § 994(0), upon motion of the defendant or
the Director of the Bureau of Prisons, or on its own
motion, the court may reduce the term of imprison-
ment, after considering the factors set forth in section
3553(a) to the extent that they are applicable, if such a
reduction 1s consistent with applicable policy state-
ments issued by the Sentencing Commission.”

This policy statement provides guidance and limi-
tations for a court when considering a motion under
18 US.C. § 3582(c)(2) and implements 28 U.S.C.
S 994 (u), which provides: “If the Commission reduces
the term of imprisonment recommended in the guide-
lines applicable to a particular offense or category of
offenses, it shall specify in what circumstances and by
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what amount the sentences of prisoners serving terms
of 1mprisonment for the offense may be reduced.”
The Supreme Court has concluded that proceedings
under section 3582(c)(2) are not governed by United
States v. Booker, 543 U.S. 220 (2005), and this policy
statement remains binding on courts in such proceed-
mgs. See Dillon v. United States, 560 U.S. 817 (2010).

Among the factors considered by the Commaission in
selecting the amendments included in subsection (d)
were the purpose of the amendment, the magnitude of
the change in the guideline range made by the amend-
ment, and the difficulty of applying the amendment
retroactively to determine an amended guideline
range under subsection (b)(1).

The listing of an amendment in subsection (d) re-
flects policy determinations by the Commission that a
reduced guideline range is sufficient to achieve the
purposes of sentencing and that, in the sound discre-
tion of the court, a reduction in the term of imprison-
ment may be appropriate for previously sentenced,
qualified defendants. The authorization of such a
discretionary reduction does not otherwise affect the
lawfulness of a previously imposed sentence, does not
authorize a reduction in any other component of the
sentence, and does not entitle a defendant to a reduced
term of imprisonment as a matter of right.

The Commission has not included in this policy
statement amendments that generally reduce the maa-
imum of the guideline range by less than six months.
This criterion is in accord with the legislative history
of 28 U.S.C. § 994(u) (formerly § 99)(t)), which states:
“It should be noted that the Committee does not expect
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that the Commission will recommend adjusting exist-
g sentences under the provision when guidelines are
stmply refined in a way that might cause isolated in-
stances of existing sentences falling above the old
guidelines™ or when there is only a minor downward
adjustment in the guidelines. The Committee does
not believe the courts should be burdened with adjust-
ments in these cases.” S. Rep. 225, 98th Cong., 1st
Sess. 180 (1983).

So in original. Probably should be “to fall above
the amended guidelines”.

5. United States Sentencing Guidelines § 6B1.2(c)
(2014) provides:

Standards for Acceptance of Plea Agreements (Policy
Statement)

(¢) In the case of a plea agreement that includes a
specific sentence (Rule 11(c)(1)(C)), the court
may accept the agreement if the court is satis-
fied either that:

(1) the agreed sentence is within the applicable
guideline range; or

(2) (A) the agreed sentence is outside the ap-
plicable guideline range for justifiable rea-
sons; and (B) those reasons are set forth
with specificity in the statement of reasons
form.



