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Affirmed by published opinion. Judge Duncan wrote 
the opinion, in which Judge Niemeyer and Judge 
Shedd joined. 

*     *     *  

DUNCAN, Circuit Judge:  

Third-Party Defendant Home Depot U.S.A., Inc., 
filed a Petition for Permission to Appeal the district 
court’s order remanding this case to state court.  This 
court deferred ruling on Home Depot’s Petition for 
Permission to Appeal pending consideration of the 
merits of the appeal.  Home Depot argues that it is en-
titled to remove the class action counterclaim against 
it despite Fourth Circuit precedent to the contrary be-
cause either the Supreme Court has called this prece-
dent into question or it is distinguishable here.  Home 
Depot also appeals the district court’s denial of its mo-
tion to realign the parties.  

We grant Home Depot’s Petition for Permission to 
Appeal.  For the reasons that follow, we affirm both 
the district court’s decision to remand this case to state 
court and its denial of Home Depot’s motion to realign 
the parties.  

I. 

On June 9, 2016, Citibank, N.A., filed a debt col-
lection action against George W. Jackson in the Dis-
trict Court Division of the General Court of Justice of 
Mecklenburg County, North Carolina.  Citibank al-
leged that Jackson failed to pay for a water treatment 
system he purchased using a Citibank-issued credit 
card.  On August 26, 2016, Jackson filed an Answer in 
which he asserted a counterclaim against Citibank 
and third-party class action claims against Home De-
pot and Carolina Water Systems, Inc. (“CWS”).  
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Jackson alleged that Home Depot and CWS engaged 
in unfair and deceptive trade practices by misleading 
customers about their water treatment systems, and 
that Citibank was jointly and severally liable to him 
because Home Depot “directly sold or assigned the 
transaction to” Citibank.  J.A. 51.  On September 23, 
2016, Citibank voluntarily dismissed its claims 
against Jackson without prejudice.   

Home Depot filed a notice of removal on October 
12, 2016, citing federal jurisdiction under the Class 
Action Fairness Act of 2005 (“CAFA”).  Home Depot 
asserted that its notice of removal was timely under 
28 U.S.C. § 1446(b) because it was filed within thirty 
days of its September 12, 2016, receipt of Jackson’s 
counterclaim.  On October 28, 2016, Home Depot 
moved to realign the parties with Jackson as plaintiff 
and Home Depot, CWS, and Citibank as defendants.  
On November 8, 2016, Jackson moved to remand.  On 
November 18, 2016, Jackson amended his third-party 
complaint to remove any reference to Citibank.  

The district court denied Home Depot’s motion to 
realign because it concluded that this was not a case 
“where there are antagonistic parties on the same 
side,” and granted Jackson’s motion to remand be-
cause Home Depot did not meet the removal statute’s 
definition of “defendant.”  See Citibank, N.A. v. Jack-
son, No. 3:16-CV-00712-GCM, 2017 WL 1091367, at 
*2-4 (W.D.N.C. Mar. 21, 2017).  

II. 

We review de novo the district court’s decision to 
remand to state court.  See Quicken Loans Inc. v. Alig, 
737 F.3d 960, 964 (4th Cir. 2013).  We also review de 
novo the district court’s refusal to realign the parties, 
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but review the district court’s factual determinations 
on this point for clear error.  See Prudential Real Es-
tate Affiliates, Inc. v. PPR Realty, Inc., 204 F.3d 867, 
872-73 (9th Cir. 2000).  

Under the general removal statute, “any civil ac-
tion brought in a State court of which the district 
courts of the United States have original jurisdiction[] 
may be removed by the defendant or the defendants” 
to the appropriate district court.  28 U.S.C. § 1441(a).  
Section 1446 establishes the procedure for removal un-
der § 1441 and other sections.  

In Shamrock Oil & Gas Corp. v. Sheets, the Su-
preme Court concluded that the predecessor to § 1441 
did not permit an original plaintiff to remove a coun-
terclaim against it.  313 U.S. 100, 108 (1941).  The 
Court contrasted the statute, which authorized re-
moval “by the defendant or defendants therein,” with 
other statutes that had allowed removal by “either 
party,” and held that Congress’s choice of words indi-
cated “the Congressional purpose to narrow the fed-
eral jurisdiction on removal.”  See id. at 104, 107.  
While § 1441 was not before the Court in Shamrock 
Oil, § 1441 uses similar language to its predecessor 
and allows removal by “the defendant or the defend-
ants.”  Courts therefore interpret § 1441 in accordance 
with Shamrock Oil.  See, e.g., Westwood Apex v. Con-
treras, 644 F.3d 799, 805 (9th Cir. 2011); First Nat’l 
Bank of Pulaski v. Curry, 301 F.3d 456, 462-63 (6th 
Cir. 2002).  

Congress, however, has expanded removal au-
thority for class actions.  It enacted CAFA “to curb per-
ceived abuses of the class action device which, in the 
view of CAFA’s proponents, had often been used to lit-
igate multi-state or even national class actions in state 
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courts.”  Tanoh v. Dow Chemical Co., 561 F.3d 945, 
952 (9th Cir. 2009).  To that end, CAFA, and in partic-
ular 28 U.S.C. § 1453(b), was adopted to extend re-
moval authority beyond the traditional rules.  

Section 1453(b) states that a class action filed in 
state court may be removed “in accordance with sec-
tion 1446 (except that the 1-year limitation under sec-
tion 1446(c)(1) shall not apply), without regard to 
whether any defendant is a citizen of the State in 
which the action is brought, except that such action 
may be removed by any defendant without the consent 
of all defendants.”  28 U.S.C. § 1453(b) (emphases 
added).  Section 1453(b) thus refers to § 1446, which 
establishes the procedures for removal.  

This court has interpreted § 1453(b) to eliminate 
three of the traditional limitations on removal.  See 
Palisades Collections LLC v. Shorts, 552 F.3d 327, 331 
(4th Cir. 2008) (citing Progressive W. Ins. Co. v. Preci-
ado, 479 F.3d 1014, 1018 n.2 (9th Cir. 2007)).  First, it 
eliminates the rule that the defendant cannot remove 
a case filed in its home forum.  Id.  Second, it elimi-
nates the rule that a defendant cannot remove a case 
that has been pending in state court for more than one 
year.  Id.  Third, it eliminates the rule requiring unan-
imous consent of all defendants for removal.  Id.  

This court has also held that CAFA’s expanded 
removal authority does not allow removal of a class 
action counterclaim asserted against an additional 
counter-defendant.1  See id. at 336.  Palisades ad-

                                            
1 Palisades described a defendant, not the original plaintiff, 

named in a counterclaim as an “additional counter-defendant,” 
and we adopt that language here.  Home Depot’s caption in this 
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dressed facts similar to those presented here,2 and con-
cluded that an additional counter-defendant was not 
“the defendant or the defendants” with removal au-
thority under § 1441(a).  Id.  First, Palisades applied 
Shamrock Oil and held that an additional counter- 
defendant was not “the defendant or the defendants” 
because it was not a defendant against whom the orig-
inal plaintiff asserted a claim.  Id.  Second, it empha-
sized that “Congress has shown the ability to clearly 
extend the reach of removal statutes to include 
counter-defendants, cross-claim defendants, or third-
party defendants,” but § 1441(a) refers only to “the de-
fendant or the defendants,” which supports a narrow 
view of removal under that provision.  Id. at 333-34.  
Third, it observed that this conclusion was consistent 
with the obligation to construe removal jurisdiction 
strictly.  Id.  

Palisades also held that an additional counter- 
defendant was not “any defendant” entitled to removal 

                                            
case is “Third Party Defendant,” but any suit by a defendant 
against the plaintiff, including any properly joined claims, is a 
counterclaim.  Id. at 329 n.1.  A counter-defendant need not also 
be the original plaintiff.  Id.  

2 In Palisades, the plaintiff initiated a collection action in 
state court to recover unpaid charges plus interest owed on a cell-
phone service contract.  Id. at 329.  The original defendant filed 
an answer denying the complaint’s allegations and asserting a 
counterclaim against the original plaintiff.  Id.  The original de-
fendant later filed an amended counterclaim joining an addi-
tional counter-defendant and moved for class certification.  Id. 
The additional counter-defendant removed to federal court.  Id. 
The original defendant moved to remand on the grounds that the 
additional counter-defendant was not a “defendant” pursuant to 
§ 1441.  Id. at 329-30.  The district court granted the motion to 
remand, and we affirmed.  Id. at 330, 337.  
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under § 1453(b).  Id. at 334.  First, it concluded that 
because an additional counter-defendant was not “the 
defendant or the defendants” under § 1441(a), it could 
not be “any defendant” under § 1453(b).  Id.  It rea-
soned that “any” did not change the meaning of “de-
fendant,” and that the inclusion of “any” at most al-
lowed removal by a party that met the existing defini-
tion of “defendant.”  Id. at 335.  Second (and relatedly), 
it examined the text of § 1453(b) and concluded that 
the two references to “any defendant” eliminated spe-
cific removal restrictions but did not expand the defi-
nition of “defendant.”  Id. at 335.  According to the 
court, the phrase “without regard to whether any de-
fendant is a citizen of the State in which the action is 
brought” merely eliminated the home-state defendant 
rule.  See id.  And the phrase “may be removed by any 
defendant without the consent of all defendants” 
merely eliminated the unanimity requirement.  See id.  
In the context of construing § 1453(b) as well, Pali-
sades observed that “this conclusion is consistent with 
our duty to construe removal jurisdiction strictly and 
resolve doubts in favor of remand.”  Id. at 336.  

Since this court’s decision in Palisades, other 
courts have considered whether an additional counter-
defendant can remove a class action counterclaim.  
Palisades’s conclusion that an additional counter- 
defendant cannot remove a class action has been 
adopted by at least two other circuits.  See Tri-State 
Water Treatment, Inc., v. Bauer, 845 F.3d 350, 355-56 
(7th Cir. 2017) (reaching the same conclusion and stat-
ing that “[t]he only two circuits that have squarely ad-
dressed this issue agree with us”); Contreras, 644 F.3d 
799 (the other decision cited by Tri-State).  
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III. 

Home Depot argues that it is entitled to remove 
Jackson’s counterclaim for two reasons.  It first argues 
that the Supreme Court has cast doubt on the assump-
tions that underpinned this court’s decision in Pali-
sades, and that we must therefore reconsider whether 
an additional counter-defendant is entitled to remove 
a class action counterclaim.  In particular, Home De-
pot claims that the conclusion in Palisades that an ad-
ditional counter-defendant is not “any defendant” with 
removal authority under § 1493(b) does not survive 
the Supreme Court’s decision in Dart Cherokee Basin  
Operating Co., LLC v. Owens, 135 S. Ct. 547 (2014). 
Home Depot argues that Dart Cherokee called into 
question the application of Shamrock Oil’s interpreta-
tion of “defendant” in the class action context.  

Alternatively, Home Depot argues that even if 
Palisades survives Dart Cherokee, Palisades is inap-
plicable here because Citibank, the original plaintiff, 
is no longer a party in this case.  Home Depot argues 
that it is a defendant in Jackson’s counterclaim, the 
sole live action remaining, and thus is entitled to re-
move under § 1446(b).  Because our analysis is con-
strained by the intricate timeline before us, we note 
again that on August 26, 2016, Jackson filed his coun-
terclaim; on September 23, 2016, Citibank voluntarily 
dismissed its claims against Jackson without preju-
dice (but remained a counter-defendant in Jackson’s 
counterclaim); on October 12, 2016, Home Depot filed 
its notice of removal; on October 28, 2016, Home Depot 
moved to realign the parties; on November 8, 2016, 
Jackson moved to remand; and on November 18, 2016, 
Jackson amended his counterclaim to drop his claims 
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against Citibank.  Only at that point was Citibank no 
longer a party to this dispute.  

Finally, Home Depot argues that the district court 
erred by failing to realign the parties.  Home Depot 
apparently seeks to be captioned as a “defendant” in 
order to strengthen its argument that it is a defendant 
under the removal statutes.  

For the reasons that follow, we disagree.  We con-
clude that our decision in Palisades survives Dart 
Cherokee and is applicable here.  We also affirm the 
district court’s denial of Home Depot’s motion to rea-
lign the parties.  We address each argument in turn.  

A. 

Home Depot first argues that Palisades does not 
survive Dart Cherokee because the “Supreme Court’s 
rejection of the anti-removal presumption in Dart 
Cherokee undermines Palisades’s reasoning” and calls 
into question the application of Shamrock Oil under 
CAFA because of the unique federalism interests pre-
sent in class action cases.  See Appellant’s Br. at 22.  
We disagree.  We hold that the Supreme Court has not 
called into question Palisades’s conclusion that an ad-
ditional counter-defendant is not entitled to remove 
under § 1441(a) or § 1453(b), nor has it abandoned 
Shamrock Oil’s definition of “defendant” in the class 
action context.  

In Dart Cherokee, the Supreme Court held that a 
defendant’s notice of removal need only include a plau-
sible allegation that the amount in controversy ex-
ceeds the jurisdictional threshold.  Dart Cherokee, 
135 S. Ct. at 553-54.  In so holding, the Supreme Court 
remarked that “no antiremoval presumption attends 
cases invoking CAFA, which Congress enacted to 
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facilitate adjudication of certain class actions in fed-
eral court.”  Id. at 554.  

Home Depot argues that Palisades’s “application 
of the ‘original defendant’ rule was based, in substan-
tial part, on a flawed premise that the ‘anti-removal 
presumption’ applies to CAFA.”  Appellant’s Br. at 21.  
This characterization appears to be based on Pali-
sades’s interpreting § 1453(b) “consistent with our 
duty to construe removal jurisdiction strictly and re-
solve doubts in favor of remand.”  See Palisades, 
552 F.3d at 336.  But it is possible to construe removal 
strictly without applying an anti-removal presump-
tion.  The Seventh Circuit recently did precisely that 
in holding that § 1453(b) did not expand removal au-
thority to an additional counter-defendant in a class 
action while explicitly noting the absence of an anti-
removal presumption in the CAFA context.  Tri-State, 
845 F.3d at 356.  Moreover, Palisades itself recognized 
that CAFA expanded removal authority, noting that 
“[t]hrough CAFA, Congress expanded federal diversity 
jurisdiction by amending 28 U.S.C. § 1332,” and that 
“we are cognizant of the fact that Congress clearly 
wished to expand federal jurisdiction through CAFA.”  
See Palisades, 552 F.3d at 331, 336.  Accordingly, we 
conclude that the strict construction of the removal 
statute in Palisades did not reflect an anti-removal 
presumption.  

Nor can we conclude that Palisades applied an 
anti-removal presumption by utilizing Shamrock Oil’s 
definition of “defendant” in the class action context. 
The analytical focus of Palisades was on interpreting 
the word “defendant” in § 1441(a) and § 1453(b) to 
have the same meaning in both provisions.  Since the 
definition of the term “the defendant or the 
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defendants” in § 1441(a) was well-established and the 
provision was not amended by CAFA, we concluded 
that § 1453(b)’s two references to “any defendant” did 
not change the meaning of § 1441(a) or extend a right 
of removal under § 1453(b) to additional parties.  To 
give the term “defendant” in these interlocking re-
moval statutes different meanings would render the 
provisions “incoherent.”  See First Bank v. DJL Props., 
LLC, 598 F.3d 915, 917 (7th Cir. 2010).  When Con-
gress uses a term with a well-established meaning, we 
presume—absent evidence otherwise—that Congress 
intends to adopt that meaning, because Congress is 
presumed to be aware of judicial interpretations.  See 
id.  

As the Seventh Circuit noted in rejecting an argu-
ment identical to that presented here, “there is not a 
whisper in Dart Cherokee of any move to overrule 
Shamrock Oil.  If that is where the Supreme Court is 
going, it will have to get there on its own; it is not for 
us to anticipate such a move.”  Tri-State, 845 F.3d at 
356.  We agree.  If the Supreme Court believes that 
CAFA expanded the meaning of “defendant,” it will 
say so directly.  We decline to upend so settled a defi-
nition as “defendant” without clear direction from the 
Supreme Court.  We therefore hold that Dart Cherokee 
did not undermine Palisades’s interpretation of 
§ 1441(a) and § 1453(b).  

B. 

Alternatively, Home Depot seeks to distinguish 
Palisades on the grounds that it is a defendant—not a 
counter-defendant or a third-party defendant—in the 
only live dispute in this case.  As such, it contends that 
it is entitled to remove because § 1446(b)(2)(B) allows 
each defendant “30 days after receipt by or service on 
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that defendant of the initial pleading or summons . . . 
to file the notice of removal.”  But at the time Home 
Depot filed for removal, Citibank—the original plain-
tiff—remained a counter-defendant.  We therefore 
hold that Home Depot cannot avoid Palisades merely 
because Citibank had dismissed its claims against 
Jackson.  

In reaching this conclusion, we pay particular at-
tention to the complex timeline of events in this case.  
While Citibank is no longer a party to this dispute, it 
remained a counter-defendant when Home Depot filed 
its notice of removal, which is when we evaluate re-
movability.  See Francis v. Allstate Ins. Co., 709 F.3d 
362, 367 (4th Cir. 2013).  When Home Depot filed its 
notice of removal on October 12, 2016, Jackson’s coun-
terclaim still asserted claims against Citibank.  In-
deed, Jackson still asserted claims against Citibank 
when he filed his motion to remand on November 8, 
2016.  Because Citibank remained a counter-defendant 
when Home Depot filed its notice of removal, we can-
not give weight to the fact that Jackson later dropped 
his claims against Citibank.  The only relevant distinc-
tion between this case and Palisades is that here the 
original complaint had been voluntarily dismissed 
without prejudice when Home Depot filed its notice of 
removal.  

Against this backdrop, we hold that Home Depot 
is not entitled to remove Jackson’s counterclaim.  
First, this result is most consistent with our precedent 
governing removal under § 1441(a) and § 1453(b).  We 
have consistently allowed removal only by parties 
against whom the original plaintiff asserts claims and 
have never conditioned this rule upon the viability of 
the original complaint.  See Palisades, 552 F.3d at 333.  
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As we stated previously, we pay close attention to the 
fact that at the time Home Depot filed its notice of re-
moval, Citibank remained a counter-defendant in this 
case even though it had voluntarily dismissed without 
prejudice its claim against Jackson.  We need not de-
cide how § 1441(a) and § 1453(b) would apply if, at the 
time Home Depot filed its notice of removal, Jackson 
had dropped his counterclaim against Citibank.  

Second, allowing Home Depot to remove would 
give the original plaintiff—who in North Carolina has 
broad power to voluntarily dismiss its complaint, see 
N.C. Gen. Stat. § 1A-1 Rule 41(a)—the power to decide 
whether a counterclaim against it is adjudicated in 
federal court.  Citibank’s voluntary dismissal of its 
complaint cannot make an existing counterclaim 
against Citibank and others removable.  If it did, Citi-
bank would have de facto removal authority in contra-
vention of the rule that an original plaintiff cannot re-
move a counterclaim against it.  

Third, allowing Home Depot to remove would in-
vite gamesmanship.  When Jackson filed his counter-
claim, Home Depot could not remove because it was 
not a party against whom Citibank initially brought a 
claim.  See Palisades, 552 F.3d at 333.  If Home Depot 
could now remove Jackson’s counterclaim, an original 
plaintiff counter-defendant could voluntarily dismiss 
its complaint without prejudice in order to disrupt un-
favorable proceedings in state court, and, given 
CAFA’s expanded removal authority, an additional 
counter-defendant could then remove the counter-
claim to federal court.  The original plaintiff might 
later attempt to reinstate its state court action, creat-
ing parallel proceedings in state court.  
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At the time Home Depot filed its notice of removal, 
the original plaintiff remained a party in the counter-
claim Home Depot tried to remove.  Allowing Home 
Depot to remove the counterclaim against Home De-
pot, Citibank, and CWS would be inconsistent with 
our prior interpretations of CAFA’s removal statute.  
Accordingly, we conclude that Home Depot cannot es-
cape the holding of Palisades.  

C. 

In an attempt to bolster its argument that it is a 
defendant entitled to file a notice of removal under 
§ 1446(b)(2)(B), Home Depot appeals the district 
court’s denial of its motion to realign the parties.  Be-
cause this case does not involve an attempt to artifi-
cially manufacture diversity jurisdiction, we affirm 
the district court’s denial of Home Depot’s motion to 
realign.  

Judicial realignment of the parties prevents the 
creation of sham diversity jurisdiction.  Faysound Ltd. 
v. United Coconut Chems. Inc., 878 F.2d 290, 295 (9th 
Cir. 1989).  “Diversity jurisdiction cannot be conferred 
upon the federal courts by the parties’ own determina-
tion of who are plaintiffs and who are defendants.  It 
is [the Supreme Court’s] duty, as it is that of the lower 
federal courts, to look beyond the pleadings and ar-
range the parties according to their sides in the dis-
pute.”  Indianapolis v. Chase Nat’l Bank of City of 
N.Y., 314 U.S. 63, 69 (1941).  In determining whether 
to realign the parties, this court employs the “principal 
purpose” test, in which we determine the primary is-
sue in controversy and then align the parties according 
to their positions with respect to that issue.  U.S. Fi-
delity & Guar. Co. v. A&S Mfg. Co., Inc., 48 F.3d 131, 
133 (4th Cir. 1995).  
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In its rush to claim applicability of the principal 
purpose test, Home Depot ignores the reason realign-
ment exists at all.  Realignment ensures that parties 
do not artfully draft pleadings in order to escape “the 
mandate that courts carefully confine their diversity 
jurisdiction to the precise limits that the jurisdictional 
statute, pursuant to Article III, has defined.”  See id.  
Because no party contends that this case involves an 
attempt to fraudulently manufacture diversity juris-
diction, we need not delve too deeply into the issue of 
realignment.  In the absence of a compelling reason to 
apply principles of realignment outside their tradi-
tional domain, we affirm the district court’s denial of 
Home Depot’s motion to realign the parties. 

IV. 

For the foregoing reasons, the district court 
properly declined to realign the parties and correctly 
remanded this case to state court.  Accordingly, the 
judgment of the district court is  

AFFIRMED.  
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APPENDIX B 
________________________________ 

UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF NORTH CAROLINA 

CHARLOTTE DIVISION  
________________________________ 

CIVIL ACTION NO. 3:16-CV-00712-GCM 
________________________________ 

CITITBANK, N.A., Plaintiff, 

v. 

GEORGE W. JACKSON, Defendant. 
________________________________ 

GEORGE W. JACKSON, Counter-Plaintiff  
and Third-Party Plaintiff, 

v. 

HOME DEPOT U.S.A., INC., CAROLINA WATER 
SYSTEMS, INC., Third-Party Defendants. 

________________________________ 

ORDER 
THIS MATTER is before the Court on Third-Party 

Defendant Home Depot’s Motion to Realign the Parties 
(Doc. No. 14), Defendant, Counter-Plaintiff, and Third-
Party Plaintiff George W. Jackson’s Motion to Remand 
(Doc. No. 23), Jackson’s Memorandum in Opposition to 
Motion to Realign the Parties (Doc. No. 27), Home De-
pot’s Response to Motion to Remand (Doc. No. 35), Home 
Depot’s Reply to Response to Motion to Realign the Par-
ties (Doc. No. 37), and Jackson’s Reply to Reponses to 
Motion to Remand (Doc. No. 38). 
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1) Background  

Jackson was sued by Plaintiff and Counterclaim 
Defendant Citibank NA (“Citibank”) to collect an al-
legedly outstanding debt for a water filtration system 
purchased by Jackson from Home Depot and Counter-
claim Defendant Carolina Water Systems (“CWS”).  
Jackson timely answered and asserted a Third Party 
class action complaint on August 26, 2016, alleging 
that Home Depot and CWS had a scheme of mislead-
ing customers about the alleged dangerousness of 
their water and subsequently selling them unneces-
sary water filtration systems.  Jackson claims this 
scheme is an unfair and deceptive trade practice.  Fur-
ther, Jackson alleges Home Depot’s and CWS’s adver-
tising and solicitation of water treatment system, of-
fering free products and/or compensation to potential 
customers who agree to refer other purchasing cus-
tomers, is a violation of North Carolina’s Referral 
Sales Statute.  G.S. § 25A-37.  Citibank voluntarily 
dismissed its lawsuit without prejudice against Jack-
son on September, 23 2016.  

Counter-Plaintiff Jackson asserts claims on be-
half of himself and “[a]ll persons in the state of North 
Carolina that entered into a Home Improvement 
Agreement with Home Depot for ‘water treatment’ 
equipment.”  Complaint, ¶ 46.  Further, Counter-
Plaintiff Jackson asserts claims on behalf of himself 
and “[a]ll persons in the state of North Carolina that 
purchased a Water Treatment System from Carolina 
Water Systems, Inc., during the Class Period.”  Id.  

On October 28, 2016 Third-Party Defendant 
Home Depot filed a Motion to Realign the Parties.  On 
November 8, 2016 Counter-Plaintiff Jackson filed a 
Motion to Remand.  The analysis for these motions 
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affect each other and so the Court’s analysis handles 
both motions.  

2) Standard of Review  

28 U.S.C.A. § 1441, the general removal statute, 
provides that “any civil action brought in a State court 
of which the district courts of the United States have 
original jurisdiction, may be removed by the defendant 
or the defendants, to the district court of the United 
States for the district and division embracing the place 
where such action is pending.”  § 1441(a).  

CAFA expanded federal diversity jurisdiction by 
conferring original federal jurisdiction over class ac-
tions in which “any civil action in which the matter in 
controversy exceeds the sum or value of $5,000,000, 
exclusive of interest and costs, and is a class action in 
which—(A) any member of a class of plaintiffs is a cit-
izen of a State different from any defendant.”  
28 U.S.C.A. § 1332(d)(2).  

Plus Congress added 28 U.S.C.A. § 1453(b), which 
says:  

A class action may be removed to a district 
court of the United States in accordance with 
[28 U.S.C. §] 1446 (except that the 1-year lim-
itation under section 1446(b) shall not apply), 
without regard to whether any defendant is a 
citizen of the State in which the action is 
brought, except that such action may be re-
moved by any defendant without the consent 
of all defendants.  

“We begin with the undergirding principle that 
federal courts, unlike most state courts, are courts of 
limited jurisdiction, created by Congress with speci-
fied jurisdictional requirements and limitations.  
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Accordingly, a party seeking to adjudicate a matter in 
federal court must allege and, when challenged, must 
demonstrate the federal court’s jurisdiction over the 
matter.”  Strawn v. AT & T Mobility, 530 F.3d 293, 296 
(4th Cir. 2008) (citations omitted).  

3) Analysis  

A.  

The analysis of whether third-party defendant 
Home Depot is allowed to remove a case to federal 
court is straight forward.  There is clear Fourth Circuit 
precedent on this issue that says only the original de-
fendant in a case is granted the power to remove.  
Home Depot argues that this precedent should no 
longer be followed.  This Court disagrees as is ex-
plained below.  

The Fourth Circuit has held that “an additional 
counter defendant is not a ‘defendant’ for purposes of 
§ 1441(a).”  Palisades Collections LLC v. Shorts, 
552 F.3d 327, 333 (4th Cir. 2008).  This holding is con-
sistent with the Supreme Court case Shamrock Oil & 
Gas Corp v. Sheets, 61 S. Ct. 868 (1941) which courts 
have applied to “consistently refuse[] to grant removal 
power under § 1441(a) to third-party defendants—par-
ties who are not the original plaintiffs but who would 
be able to exercise removal power under ATTM’s inter-
pretation.”  Palisades, 552 F.3d at 332.  

Home Depot argues that the Palisades precedent 
that third-party defendants are not permitted to re-
move cases to federal court under § 1453(b) has since 
been overruled by the Supreme Court in Dart Chero-
kee Basin Operating Co., LLC v. Owens, 135 S. Ct. 547 
(2014).  
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Interestingly, in a nearly identical case the Sev-
enth Circuit Court of Appeals rejected the same argu-
ment made by Home Depot in its court.  Tri-State Wa-
ter Treatment, Inc. v. Bauer v. Home Depot U.S.A., 
Inc., 845 F.3d 350 (7th Cir. Jan. 5, 2017).  In Bauer, 
Tri-State Water Treatment brought a collection action 
against the Bauers for failing to pay for a water treat-
ment system that Tri-State installed after doing a free, 
in-home assessment of the water in the Bauers’ house.  
Id. at 352.  The Bauers responded by filing a class- 
action counterclaim against Aquion, Inc. and Home 
Depot.  Id.  Home Depot timely filed a notice of re-
moval.  The similarities of the Bauer case to the cur-
rent case before the Court are apparent.  The district 
court in Bauer found that CAFA did not expand the 
parties entitled to removal beyond the original defend-
ants and Home Depot appealed.  Id.1 

While decisions from other circuits are not prece-
dential, they can be highly persuasive in the Court’s 
analysis of a legal issue. See, eg. Stuckey v. Colvin, 
2013 WL 6185837 (E.D. Va. Nov. 24, 2013); Morrison 
v. Astrue, 2011 WL 1303651 (W.D.N.C. Mar. 31 2011).  

The Seventh Circuit’s reaction in Bauer when 
Home Depot made the argument that Dart Cherokee 
has changed the analysis of the interpretation of 
which defendants have the power to remove is identi-
cal to this Court’s reaction:  

                                            
1 The Seventh Circuit found the Fourth Circuit case Palisades 

to be “directly on point, as it rejected an additional counter-claim-
defendant’s argument for removal under § 1453(b).  The Fourth 
Circuit reasoned that the word ‘any’ did not change the well- 
established meaning of ‘defendant.’”  Bauer, 845 F.3d at 356 (ci-
tation omitted).  
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This is slightly surprising because Dart Cher-
okee does not address the issue before us . . . 
there is not a whisper in Dart Cherokee of any 
move to overrule Shamrock Oil. If that is 
where the Supreme Court is going, it will 
have to get there on its own; it is not for us to 
anticipate such a move.  

Bauer at 356.  

The Court finds that Dart Cherokee did not over-
rule the holdings of Shamrock Oil and Palisades and 
therefore Home Depot, being not an original defend-
ant, did not have the right to remove this case to fed-
eral court.  

B.  

In addition, Home Depot argues that the Court 
should first realign the parties making Home Depot 
the defendant in this case before reaching the question 
of remand.  (Doc No. 36 at 7-8).  It is argued that Jack-
son should be realigned as the Plaintiff and Home De-
pot and Carolina Water Systems should be realigned 
as the Defendants.  Under this alignment, the remov-
ing party would arguable be a “defendant” for the pur-
poses of the removal statute.  

Federal courts have a “duty to look beyond the 
pleadings, and arrange the parties according to their 
sides in the dispute.”  City of Indianapolis v. Chase 
Nat. Bank of City of N.Y., 314 U.S. 63, 69, 62 S. Ct. 15, 
17 (1941) (internal quotation marks omitted).  “The 
Fourth Circuit has adopted the two-step principal pur-
pose test to assess the proper alignment of parties.”  
Wayne J. Griffin Elec., Inc. v. Travelers Prop. Cas. Co. 
of Am., 2014 WL 842983 (M.D.N.C. Mar. 4, 2014) (cit-
ing Palisades, 552 F.3d at 337).  “Application of the 
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principal purpose test entails two steps.  First, the 
court must determine the primary issue in the contro-
versy.  Next, the court should align the parties accord-
ing to their positions with respect to the primary is-
sue.”  U.S. Fid. & Guar. Co. v. A & S Mfg. Co., 48 F.3d 
131, 133 (4th Cir. 1995).  

In this case the “principle purpose” for Citibank to 
file this suit was to collect Jackson’s debt.  On that is-
sue, the parties were properly aligned.  See e.g. Arrow 
Financial Services, LLC v. Williams, 2011 WL 
9158435, at *4 (W.D. Mo. Jan, 20, 2011); Palisades, 
552 F.3d at 337.  

This is not a situation where there are antagonis-
tic parties on the same side.  Even if the parties were 
not properly aligned, a second consideration would 
weigh significantly against realignment.  Prior to re-
moval, Citibank dismissed its claim against Jackson 
without prejudice.  In similar circumstances, courts 
have found that allowing realignment only to create 
federal jurisdiction would promote forum shopping. 
See Chancellor’s Leaning Sys., Inc. v. McCutchen, 2008 
WL 269535, at *3 (N.D. Ohio Jan 29, 2008) (explaining 
“[plaintiff] brought a breach of contact action in state 
court . . . [defendant] answered and filed a counter-
claim asserting a claim under a federal statute.  There-
after, [plaintiff] ma[de] a strategic decision to dismiss 
its complaint without prejudice and remove the action 
. . . [that] claim has not been adjudicated and by dis-
missing without prejudice, [plaintiff] may intend to re-
assert the claim as a counterclaim [or setoff] in federal 
court if removal is permitted . . . the Court . . . will not 
re-align the parties to enable [plaintiff] to forum 
shop.”); see also, Arrow, 2011 WL 9158435 at *4; 
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General Credit Accceptance, Co. LLC v. Deaver, 2013 
WL 2420392 (E.D. Mo. June 3, 2013).  

Since the parties are properly aligned according to 
the principal purpose test and realignment would only 
serve the purpose of forum shopping, the Court refuses 
to realign the parties.  

4) Conclusion  

For all the reasons set for forth above, it is hereby  

ORDERED that Jackson’s Motion to Remand 
(Doc. No. 23) is GRANTED; it is further  

ORDERED that Home Depot’s Motion to Realign 
the Parties (Doc. No. 14) is DENIED; it is further  

ORDERED that all other pending motions are 
DISMISSED WITHOUT PREJUDICE, subject to 
refiling in the Superior Court of Mecklenburg County; 
it is further  

ORDERED that this case is remanded to the 
Superior Court of Mecklenburg County.  

SO ORDERED.  

 

Signed: March 21, 2017  

s/              
Graham C. Mullen 
United States District Judge 


