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Cross-Respondents agree with the government
that this Cross-Petition should be held pending the
resolution of Trump v. Hawai%, No. 17-965 (oral
argument Apr. 25, 2018). Although Cross-
Respondents initially requested that their Petition
for a Writ of Certiorari, No. 17-1194, be granted and
consolidated with Hawai? for merits consideration,
at this juncture it is clear that both the Petition and
Cross-Petition should be held pending a decision in
Hawaif.

Cross-Respondents respectfully request that
the Court afford them and the government an
opportunity to submit supplemental briefing
regarding certiorari once the Court issues its decision
in Hawai%. Such briefing would permit the parties to
address the effect of the Hawai% decision on the
petitions in this case.

Because of the unusual posture of this case—
in which the Court previously granted certiorari and
the merits were fully briefed at an earlier stage of
the case, and where the Court 1s currently
considering the parallel Hawai% litigation on the
merits—Cross-Respondents presume that there is no
need to preserve particular arguments at this stage.
Cf. R. 15.2; S. Cent. Bell Tel. Co. v. Alabama, 526
U.S. 160, 170-171 (1999).

In an abundance of caution, however, Cross-
Respondents wish to make clear that, should the
Court grant review in this case, they intend to
advance all of their preliminary injunction legal
theories in support of the Fourth Circuit’s judgment.
In particular, Cross-Respondents intend to argue
that Proclamation No. 9645, 82 Fed. Reg. 45,161



(Sept. 24, 2017) (“the Proclamation”) exceeds the
President’s authority under 8 U.S.C. § 1182(f),
8 U.S.C. § 1185(a), and the Constitution; that the
Proclamation violates 8 U.S.C. § 1152(a)(1)(A); that
the Proclamation violates the Establishment Clause
and equal protection; that the “facially legitimate
and bona fide” standard of Kleindienst v. Mandel,
408 U.S. 753 (1972) does not apply in this case and
the Proclamation does not satisfy Mandel in any
event; that these statutory and constitutional
challenges are justiciable and plaintiffs have causes
of action; and that the scope of the injunction is
appropriate except for the bona fide relationships
limitation addressed in the Cross-Respondents’
Petition.
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