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Petitioners’ supplemental brief calls attention to
the recent two-to-one panel decision of the Eleventh
Circuit in In re Northington, 876 F.3d 1302 (2017). Re-
spondents respectfully submit this supplemental brief
in response.

Contrary to petitioners’ contention, the Eleventh
Circuit’s decision does not create, much less “deepen”
(Supp. Br. 1), any circuit split on petitioners’ first ques-
tion presented, i.e., whether the presumption against
federal preemption of state law applies in the bank-
ruptey context. And even if it did, that would not war-
rant this Court’s review because the first question pre-
sented is irrelevant to the disposition of this case. Nor
does the Eleventh Circuit’s decision bear on the
certworthiness of the third question presented, i.e.,
whether 11 U.S.C. § 546(e) preempts state-law fraudu-
lent-conveyance actions brought by creditors (rather
than the trustee).

l.a. At the threshold, even if there were a split of
authority regarding whether the presumption against
preemption applies in the bankruptcy context, this case
would present a poor vehicle to review that question.
As respondents explained previously, the resolution of
that question would not affect the disposition of this
case. Any such presumption would have to yield in the
face of the manifest conflict between petitioners’ state-
law claims and the congressional objectives underlying
§ 546(e). Opp. 15.

b. Contrary to petitioners’ continued mischaracter-
ization of the Second Circuit’s analysis (Suppl. Br. 1-3),
the Second Circuit—like the Third, Ninth, and now
Eleventh Circuits—expressly acknowledged the “rec-
ognized presumption against preemption” of state law
in the bankruptcy context. Opp. 10-15; App. 20a-21a.
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The Second Circuit simply noted that the presumption
against preemption carries greater weight in areas tra-
ditionally regulated by state law alone and less weight
in areas with a history of significant federal regulation.
Opp. 10-11; App. 20a-21a. The Second Circuit accord-
ingly concluded that the presumption carried less
weight here because this case concerns the rights of
creditors of debtors in bankruptcy and the securities
markets, two areas that have long been the subject of
extensive federal regulation. Opp. 11-13; App. 21a-24a.

There is nothing extraordinary about that conclu-
sion warranting this Court’s review. While the pre-
sumption against preemption is the starting point in all
cases, petitioners are wrong in suggesting that this
presumption must be given the same weight in all cas-
es, regardless of the federal and state interests at issue.
This Court has repeatedly held to the contrary—that
those interests do affect the weight afforded that pre-
sumption. See Hillman v. Maretta, 569 U.S. 483, 490-491
(2013); United States v. Locke, 529 U.S. 89, 90 (2000).

The Second Circuit’s conclusion likewise does not
conflict with the Eleventh Circuit’s decision in Northing-
ton. The different outcome reached in Northington does
not reflect any difference in approach, but simply the dif-
ferent statutory provisions at issue. Unlike here, North-
ington did not involve § 544(b), § 546(e) or other Code
provisions that concern the vesting of creditor state-law
claims in the federal bankruptcy trustee and that ex-
pressly bar those claims where directed at certain secu-
rities settlement payments in furtherance of the strong
federal interests in regulating the securities markets and
creditor rights in bankruptcy proceedings. Opp. 11-15.
Rather, Northington involved a dispute over a debtor’s
property rights, and Congress itself has made clear that
those rights are primarily governed by state law.
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As the Eleventh Circuit explained, the Bankruptcy
Code defines the estate to include “all legal or equitable
interests of the debtor in property as of the com-
mencement of the case.” 11 U.S.C. § 541(a)(1). Because
“[plroperty interests are created and defined by state
law,” “Congress has generally left the determination of
property rights in the assets of a bankrupt’s estate to
state law.” Suppl. Br. App. 14-15a (quoting Butner v.
United States, 440 U.S. 48, 54-55 (1979)). Accordingly,
while the Eleventh Circuit acknowledged that bank-
ruptey is generally a “heavily ‘federal’ area of law,”
Suppl. Br. App. 4a, it concluded on the specific question
presented in Northington that the debtor’s interest in
the car was governed by state law, in accordance with
the usual federal bankruptcy rule, and did not identify
any federal bankruptey provision that displaced that
rule. Suppl. Br. App. 22a-24a. That unremarkable con-
clusion does not conflict with the Second Circuit’s con-
sideration of the presumption against preemption in
Tribune, a case involving an entirely different set of
provisions of the Bankruptcy Code that expressly over-
ride, rather than defer to, state law.

2. Nor does Northington bear on whether § 546(e)
preempts state-law fraudulent-conveyance suits by
creditors. Contrary to petitioners’ suggestion (Suppl.
Br. 4), the Eleventh Circuit did not hold that preemp-
tion requires an express textual statement abrogating
state law. Petitioners point (Suppl. Br. 2-3) to the
court’s statement that it sought a “clear textual indica-
tion” of preemptive intent, but as the Eleventh Circuit
explained, it is not “necessary for Congress to ‘override
historical state practice expressly’” and “the Bankrupt-
cy Code can supersede state-law ... ‘by implication.”
Suppl. Br. 18a-19a (quoting BFP v. Resolution Trust
Corp., 511 U.S. 531, 546 (1994)). Applying those settled
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principles of preemption law, the Eleventh Circuit
found no indication in the Code that Congress intended
to displace state property law where “[s]ection 541 [of
the Bankruptey Code] neither clearly says nor unam-
biguously implies” any such intent. Suppl. Br. App.
22a (emphasis added) (citing BFP, 511 U.S. at 544-45)).
Nothing in that reasoning remotely suggests that the
Eleventh Circuit would reach any different result from
the Second Circuit’s here, where the Bankruptcy
Code’s text, structure and purpose make unmistakably
clear that Congress did not intend to permit creditors
to “end run” § 546(e) and bring the same state-law
claims to avoid the same securities settlement pay-
ments that the safe harbor bars the creditors’ statutory
representative from bringing. Opp. 16-22.

3. Finally, petitioners are wrong to suggest that
their second question presented—whether § 546(e)
prohibits avoidance of securities settlement payments
made “by or to (or for the benefit of)” specified qualify-
ing entities where the qualifying entity acted as an in-
termediary rather than the ultimate beneficial owner of
the transferred property—is “substantively identical”
(Suppl. Br. 1) to the one on which this Court granted
certiorari in Merit Management Group, LP v. FTI
Consulting, Inc., No. 16-784 (argued Nov. 6, 2017). Un-
like Merit Management, which concerned claims to
avoid a relatively small payment to purchase stock in a
private company from a single shareholder that con-
cededly was not a qualifying entity (see id. Nov. 6, 2017
Argument Tr. at 5, 15-19), this case involves claims to
avoid billions of dollars of settlement payments to re-
purchase Tribune’s publicly held shares, which were
settled through a qualifying entity (The Depository
Trust Company, the nation’s central securities deposi-
tory and a SEC-registered securities clearing agency)
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and then transferred to other qualifying entities, in-
cluding various banks and other financial institutions
and/or their customers (e.g., institutional and individual
investors, retirement accounts and mutual funds) for
which such institutions were acting as agents or custo-
dians in connection with the share repurchase transac-
tions. Opp. 26; Amicus Br. Former Tribune and Lyon-
dell Shareholders (Merit Management Group, LP v.
FTI Consulting, Inc., No. 16-784) at 4-11, 33-34; 11
U.S.C. § 101(22)(A) (defining “financial institution” to
include specified “bank[s], ... trust compan[ies], ... and,
when any such ... bank ... or entity is acting as agent or
custodian for a customer ... in connection with a securi-
ties contract ... such customer”). Accordingly, even an
affirmance in Merit Management would not govern the
outcome here.

CONCLUSION

For the foregoing reasons and those set forth in re-
spondents’ brief in opposition to the petition, the peti-
tion should be denied.
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Trust; LaSalle Bank, N.A.; Merrill Lynch, Pierce, Fenner &
Smith Incorporated; Merrill Lynch, Pierce, Fenner & Smith
as successor to Banc of America Securities LLC, Securities
Lending Services; Merrill Lynch; Merrill Lynch & Co., Inc.;
Merrill Lynch Capital Corp.; Merrill Lynch Financial Mar-
kets, Inc.; Merrill Lynch Trust Co.; Merrill Lynch, Pierce,
Fenner & Smith, Inc. — Safekeeping; Merrill Lynch, Pierce,
Fenner & Smith, Inc. — Securities Lending; 1IA SPX1; US
Trust Co. N.A.; and U.S. Trust Company of Delaware

DAVID N. DUNN

PHILLIPS, DUNN, SHRIVER & CARROLL, P.C.

147 Western Avenue

Brattleboro, VT 05301

Counsel for Ciri Gillespie, Cara-Leigh Gillespie-Wilson,
John and Carol Jansson, Kirsten & John Gibbs, Walter
Lang, Joel Marks, Steven and Susan Miller, Richard De-
Foe, Kevin Domkowski, Richard & Lynda Freedman, Paul
Gerken, Susan Gail Harwood Trust, Peter & Janice Howe,
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William H. Johnson, KWK Management, McConnell Foun-
dation, Lili Charlotte Sarnoff, Spindle Limited Partnership,
Maud P. Barton Revocable Trust, Cornelia Tobey, Richard
Triest, Jerold Jay Wichtel, James & Eileen Wirth, Eileen S.
Buckley, Willowlake Development, and Lu Ann Sodano

GREGG M. MASHBERG
STEPHEN L. RATNER
PROSKAUER ROSE LLP
11 Times Square

New York, NY 10036

Counsel for 1199SEIU Health Care Employees Pension
Fund; 1199SEIU Home Care Employees Fund; 1199SEIU
Greater New York Pension Fund; A.G. Edwards & Sons,
LLC; A.G. Edwards Private Equity Partners 111, L.P.; A.G.
Edwards, Inc.; AG Edwards & Sons, Inc.; Baldwin Enter-
prises, Inc.; The Bank of New York Mellon Corporation Re-
tirement Plans Master Trust; BNY Mellon Investment Ser-
vicing (US) Inc. (flk/la PFPC, Inc.); BNY Mellon Trust of
Delaoware; BNY Mellon, N.A., as Successor-In-Interest to
Mellon Trust of New England, N.A.; Cede & Co.; Dreyfus
Index Fund, Inc.; Dreyfus Stock Index Fund, Inc.; Equity
League Pension Trust Fund, Evergreen Asset Management
Corp.; First Clearing, LLC; Iolaire Investors LLP; Jefferies
Bache Securities, LLC (formerly Prudential Bache Securi-
ties, LLC); Jefferies LLC (formerly Jefferies & Company,
Inc.); Mellon Bank N.A. Employees Benefit Collective In-
vestment Plan; Mellon Bank, N.A. Employee Benefit Plan;
Mellon Capital Management Corporation; New Eagle Hold-
mgs LLC; Newedge USA, LLC; Oppenheimer & Co., Inc.;
Paper Products, Miscellaneous Chauffeurs, Warehousemen,
Helpers, Messengers, Production and Office Workers Local
27 Pension Fund; Pershing LLC; Producers-Writers Guild
of America Pension Plan; Reed Elsevier Inc.; Reed Elsevier
U.S. Retirement Plan; Reliance Trust Company, Strategic
Funds, Inc.; The Bank of New York Mellon;, The Bank of
New York Mellon as trustee of The Bank of New York
Mellon Employee Benefit Collective Investment Fund Plan
flkla Mellon Bank, N.A. Employee Benefit Collective In-
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vestment Fund Plan; The Bank of New York Mellon as trus-
tee of The Collective Trust of The Bank of New York; The
Bank of New York Mellon as trustee of the PG&E Nuclear
Facilities Qualified CPUC Decommissioning Master Trust;
The Bank of New York Mellon as trustee of the PG&E
Postretirment Medical Plan Trust; The Bank of New York
Mellon as trustee of the R.E. Ginna Nuclear Power Plant
LLC Master Decommissioning Trust; The Bank of New
York Mellon Corporation; The Depository Trust & Clearing
Corporation; The Depository Trust Company; The Dreyfus
Corporation; The Dreyfus/Laurel Funds, Inc.; Wachovia
Bank, N.A.; Wells Fargo Bank, N.A.; and Wells Fargo In-
vestments, LLC

DOUGLAS HALLWARD-DRIEMEIER
ROPES & GRAY LLP

2009 Pennsylvania Ave., NW
Washington, DC 20006

JOSHUA Y. STURM

ROPES & GRAY LLP

1211 Avenue of the Americas
New York, NY 10036-8704

Counsel for APG Asset Management US Inc. F/K/A ABP
Investments US, Inc. (incorrectly named as ABP); Francis
L. Coolidge, Guardian Investors Services LLC; Guardian
VC 500 Index Fund, John Doe as Owner of; Harvard Uni-
versity; Harvard Management Co.; President and Fellows of
Harvard College; Loomis Sayles Credit Alpha Fund; LPL
Financial LLC; Mutual of America Investment Corp.,
Stichting Pensioenfonds van de ABN AMRO N.V.; Stichting
Pensioenfonds ABP; Stichting Pensioenfonds Hoogovens;
Stichting Pensioenfonds Zorg En Welzijn; Stichting Shell
Pensioenfonds; Tribune Company Master Retirement Sav-
mgs Trust; Tribune Employee Stock Ownership Plan;
Times Mirror Savings Plan; Tribune Company 401(k) Sav-
ings Plan; Trustees of Boston College; and Welch & Forbes
LLC.
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GARY STEIN

DAVID K. MOMBORQUETTE
WILLIAM H. GUSSMAN, JR.
SCHULTE ROTH & ZABEL LLP
919 Third Avenue

New York, NY 10022

Coumnsel for Adage Capital Advisors Long, Adage Capital
Partners LP, Cougar Trading, LLC, Del Mar Master Fund,
Ltd., DiMaio Ahmad Capital LLC, Emanuel E. Geduld
2005 Family Trust, GPC LX LLC, Gryphon Hidden Values
VIII Ltd., Guggenheim Advisors, LLC, Guggenheim Portfo-
lio Company XXXI, LLC, Guggenheim Portfolio LIX, LLC,
Halcyon Asset Management LLC, Halcyon Diversified
Fund LP, Halcyon Fund, LP, Halcyon Master Fund LP,
Harvest AA Capital LP, Harvest Capital LP, Howard
Berkowitz, Hudson Bay Fund LP, Hudson Bay Master
Fund Ltd., Hussman Econometrics Advisors, Inc., Huss-
man Investment Trust, Hussman Strategic Growth Fund,
Johm Splain, as Trustee of the Hussman Investment Trust,
Lispenard Street Credit Fund LLP, Lispenard Street Credit
Master Fund, Lispenard Street Credit Master Fund Ltd.,
Lockheed Martin Corporation, Lockheed Martin Corpora-
tion Master Retirement Trust, New Americans LLC, Pond
View Credit (Master) LP, QVT Fund LP, Sowood Alpha
Fund LP, Stark Global Opportunities Master Fund Ltd.,
Stark Investments, Stark Master Fund Ltd., Swiss Re Fi-
nancial Products Corp., TOA Reinsurance Company of
America, Towerview LLC, Twin Securities, Inc., and Wa-
bash/Harvest Partners LP



