UNITED STATES
REPORTS

533

OCT. TERM 2000




UNITED STATES REPORTS
VOLUME 533

CASES ADJUDGED

IN

THE SUPREME COURT

AT

OCTOBER TERM, 2000

JUNE 11 THROUGH SEPTEMBER 25, 2001

ToGETHER WITH OPINION OF INDIVIDUAL JUSTICE IN CHAMBERS

END OF TERM

FRANK D. WAGNER

REPORTER OF DECISIONS

WASHINGTON : 2002

Printed on Uncoated Permanent Printing Paper

For sale by the U. S. Government Printing Office
Superintendent of Documents, Mail Stop: SSOP, Washington, DC 20402-9328



ERRATA

524 U. S. 115, n. 5: delete lines 11 and 12 and the words “taxation if it
remains freely alienable’,” in line 13, and substitute: “this issue is outside
the question presented in the petition for certiorari, see Pet. for Cert. i
(question is whether land is ‘subject to state and local taxation if it remains
freely alienable’),”.

532 U. 8. 53, lines 23-24: “343 S. C. 342,” should be “343 S. C. 350,”.

II
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NOTES

! Attorney General John D. Ashcroft, was presented to the Court on
June 18, 2001. See post, p. IX.

2 Acting Solicitor General Underwood resigned effective June 11, 2001.

3The Honorable Theodore B. Olson, of the Commonwealth of Virginia,
was nominated by President Bush on February 14, 2001, to be Solicitor
General; the nomination was confirmed by the Senate on May 24, 2001; he
was commissioned on May 31, 2001, and took the oath of office on June 11,
2001. He was presented to the Court on June 11, 2001. See post, p. VIL.

4 Mr. Bosley retired as Marshal effective July 16, 2001.

5Ms. Talkin was appointed Marshal effective July 16, 2001.
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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective September 30, 1994, viz.:

For the District of Columbia Circuit, WILLIAM H. REHNQUIST,
Chief Justice.

For the First Circuit, DAvID H. SOUTER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, DAVID H. SOUTER, Associate Justice.

For the Fourth Circuit, WiLLIAM H. REENQUIST, Chief Justice.

For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Seventh Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Eighth Circuit, CLARENCE THOMAS, Associate Justice.

For the Ninth Circuit, SANDRA DAY O’CONNOR, Associate
Justice.

For the Tenth Circuit, STEPHEN BREYER, Associate Justice.

For the Eleventh Circuit, ANTHONY M. KENNEDY, Associate
Justice.

For the Federal Circuit, WiLLIAM H. REENQUIST, Chief Justice.

September 30, 1994.

(For next previous allotment, and modifications, see 502 U. S,
p- VL, 509 U. S, p. v, and 512 U. S,, p. V.)



PRESENTATION OF THE SOLICITOR GENERAL
SUPREME COURT OF THE UNITED STATES

MONDAY, JUNE 11, 2001

Present: CHIEF JUSTICE REHNQUIST, JUSTICE STEVENS,
JUSTICE O’CONNOR, JUSTICE SCALIA, JUSTICE KENNEDY,
JUSTICE SOUTER, JUSTICE THOMAS, JUSTICE GINSBURG, and
JUSTICE BREYER.

THE CHIEF JUSTICE said:

The Court at this time wishes to note for the record that
Barbara D. Underwood has been serving as Acting Solicitor
General since January last. The Court recognizes the con-
siderable responsibility that has been placed on you, Ms. Un-
derwood, to represent the government of the United States
before this Court. On behalf of my colleagues, I thank you
for a job well done and you have our sincere appreciation.

The Court now recognizes you.
The Acting Solicitor General said:

MR. CHIEF JUSTICE, and may it please the Court. I have
the honor to present to the Court the Solicitor General
of the United States, the Honorable Theodore B. Olson, of
Virginia.

THE CHIEF JUSTICE said:

Mr. Solicitor General, the Court welcomes you to the per-
formance of the important office that you have assumed, to
represent the government of the United States before this

Court. You follow in the footsteps of other outstanding at-
VII
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torneys who have held your new office. Your commission
will be duly recorded by the Clerk.
Solicitor General Olson said:

Thank you, MR. CHIEF JUSTICE.



PRESENTATION OF THE ATTORNEY GENERAL
SUPREME COURT OF THE UNITED STATES

MONDAY, JUNE 18, 2001

Present: CHIEF JUSTICE REHNQUIST, JUSTICE STEVENS,
JUSTICE O’CONNOR, JUSTICE SCALIA, JUSTICE KENNEDY,
JUSTICE SOUTER, JUSTICE THOMAS, JUSTICE GINSBURG, and
JUSTICE BREYER.

THE CHIEF JUSTICE said:

The Court now recognizes the Solicitor General of the
United States.

Solicitor General Olson said:

MR. CHIEF JUSTICE, and may it please the Court. I have
the honor to present to the Court the seventy-ninth Attorney
General of the United States, the Honorable John D. Ash-
croft of Missouri.

THE CHIEF JUSTICE said:

General Ashcroft, on behalf of the Court, I welcome you
as the chief law officer of the United States government and
as an officer of this Court. We welcome you to the perform-
ance of the very important duties that will rest upon you by
virtue of your office. Your commission as Attorney General
of the United States will be placed in the records of the
Court, and we wish you well in your new office.

Attorney General Ashcroft said:
Thank you, MR. CHIEF JUSTICE.

IX
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ON EXCEPTIONS TO REPORT OF SPECIAL MASTER
No. 105, Orig. Argued March 19, 2001—Decided June 11, 2001

The Arkansas River rises in Colorado and flows through Kansas and sev-
eral other States before emptying into the Mississippi River. In 1949,
Congress approved the Arkansas River Compact (Compact), which Col-
orado and Kansas negotiated, and which provided in Article IV-D that,
nter alia, future development of the river basin could not materially
deplete the usable quantity or availability to other users of the river’s
waters. In 1986, Kansas filed a complaint alleging that Colorado had
violated the Compact. In his first report, the Special Master found
that post-Compact increases in groundwater well pumping in Colorado
had materially depleted the waters in violation of Article IV-D; in
his second report, he recommended that damages be awarded to Kan-
sas; and in his third report, he recommended that such damages be
measured by Kansas’ losses attributable to Compact violations since
1950, be paid in money not water, and include prejudgment interest
from 1969 to the date of judgment. Colorado has filed four objections
to the third report, Kansas has filed one, and the United States submits
that all objections should be overruled.

Held:

1. The recommended damages award does not violate the Eleventh
Amendment. Thus, Colorado’s first exception is overruled. Colorado
contends that the Amendment precludes damages based on losses sus-
tained by individual Kansas farmers, as the Report recommends. Kan-
sas has unquestionably made the required showing that it has a direct
interest of its own and is not merely seeking recovery for the benefit of

1
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individuals who are the real parties in interest. Oklahoma ex rel.
Johmson v. Cook, 304 U. S. 387, 396. This is but one of several proceed-
ings in which Kansas’ own interest in preventing upstream diversion of
the river has justified the exercise of this Court’s original jurisdiction.
Kansas has been in full control of this litigation since its inception, and
its right to control the disposition of any recovery of damages is unen-
cumbered. The injury to individual farmers is but one component of
the formula adopted by the Special Master to quantify damages here.
When a State properly invokes this Court’s original jurisdiction, neither
the measure of, nor the method for calculating, damages can retrospec-
tively negate that jurisdiction. Nor would jurisdiction be affected by
Kansas’ postjudgment decision about whether to deposit the money re-
covered in its general coffers or use the money to benefit those who
were hurt by the violation. Pp. 7-9.

2. The unliquidated nature of Kansas’ money damages does not bar
an award of prejudgment interest. Thus, Colorado’s second exception
is overruled. This Court has long recognized that the common-law dis-
tinction between liquidated and unliquidated damages is unsound,
Funkhouser v. J. B. Preston Co., 290 U. S. 163, 168, and that a monetary
award does not fully compensate for an injury unless it includes an inter-
est component, see, e. g., Milwaukee v. Cement Div., National Gypsum
Co., 515 U. 8. 189, 195. The Special Master acted properly in declining
to follow this long-repudiated common-law rule. Pp. 9-12.

3. The Special Master determined the appropriate rate for the pre-
judgment interest award and determined that interest should begin
running in 1969. Colorado’s third exception is overruled insofar as
it challenges the interest rates and sustained insofar as it challenges
the Special Master’s recommendation that the interest should begin
to accrue in 1969. Kansas’ exception that the interest should begin to
accrue in 1950 is overruled. Pp. 12-16.

(a) Because this Court has decided that Kansas could measure a
portion of its damages by individual farmers’ losses, the interest rates
applicable to individuals in the relevant years, rather than the lower
rates available to States, may properly be used to calculate damages.
Pp. 12-13.

(b) The Special Master concluded that interest should be awarded
according to fairness considerations rather than a rigid theory of com-
pensation for money withheld. Kansas’ argument that this Court has
effectively foreclosed that equities-balancing approach has some merit,
but this Court cannot say that by 1949 the Court’s case law had devel-
oped sufficiently to put Colorado on notice that prejudgment interest
would automatically be awarded from the time of injury for a Compact
violation. Therefore, the Special Master acted properly in analyzing
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this case’s facts and awarding only as much prejudgment interest as
was required by balancing the equities. The equities support an award
beginning on a date later than the date of first violation. The factors
the Special Master considered—that no one thought that the pact was
being violated in the early years after it was signed and that a long
interval passed between the original injuries and these proceedings, as
well as the dramatic impact of compounding interest over many years—
fully justify his view that prejudgment interest should not be awarded
for any years before either party was aware of the excessive pumping.
Colorado suggests that prejudgment interest should begin to accrue in
1985, the year the complaint was filed, rather than 1969, when Colorado
knew or should have known that it was violating the Compact. Though
the issue is close, the equities favor the later date. In overruling Colo-
rado’s exceptions to the second report, this Court held that Kansas
was not guilty of inexcusable delay in failing to complain more promptly
about the post-Compact pumping because the nature and extent of the
violations were unclear even years after the violation became obvious.
That conclusion is a double-edged sword. Both States’ interests would
have been served had the claim been advanced promptly after its
basis became known, and it was clear that once the proceedings started
they would be complex and protracted. Given the uncertainty over the
damages’ scope that prevailed from 1968 and 1985 and the fact Kansas
had the power to begin the process by which those damages would be
quantified, Colorado’s request that the Court deny prejudgment interest
for that time is reasonable. Pp. 13-16.

4. The Special Master properly determined the value of the crop
losses attributable to Compact violations. Thus, Colorado’s fourth
exception is overruled. Kansas and Colorado disagreed as to how much
additional crop yield would have been produced with the missing water.
Kansas’ experts relied upon the hypothesis of a generally linear rela-
tionship between water available for use and increased crop yields.
Colorado, whose own expert recanted an alternative proposal for cal-
culating damages, attempts to poke holes in Kansas’ methodology
through a speculative application of economic theory. That attack is
unpersuasive, given Colorado’s inability to mount an effective challenge
to Kansas’ experts on their own terms and its complete failure to pro-
vide a plausible alternative estimate of crop damage. Pp. 16-20.

Colorado’s exceptions sustained in part and overruled in part; Kansas’
exception overruled; and case remanded.

STEVENS, J., delivered the opinion of the Court, Parts I, IV, and V
of which were unanimous, and Parts II and IIT of which were joined
by REHNQUIST, C. J.,, and KENNEDY, SOUTER, GINSBURG, and BREYER,
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Opinion of the Court

JJ. O’CONNOR, J., filed an opinion concurring in part and dissenting in
part, in which ScALIA and THOMAS, JJ., joined, post, p. 20.

John B. Draper, Special Assistant Attorney General of
Kansas, argued the cause for plaintiff. With him on the
briefs were Carla J. Stovall, Attorney General, John W.
Campbell, Chief Deputy Attorney General, John M. Cassidy,
Assistant Attorney General, Leland E. Rolfs, Special Assist-
ant Attorney General, and Andrew S. Montgomery.

Jeffrey P. Minear argued the cause for intervenor United
States. With him on the briefs were Solicitor General
Waxman, Assistant Attorney General Schiffer, Deputy So-
licitor General Kneedler, and Patricia Weiss.

David W. Robbins, Special Assistant Attorney General of
Colorado, argued the cause for defendant. With him on the
briefs were Ken Salazar, Attorney General, Carol D. Angel,
Senior Assistant Attorney General, and Dennis M. Mont-
gomery, Special Assistant Attorney General.

JUSTICE STEVENS delivered the opinion of the Court.

The Arkansas River rises in the mountains of Colorado
just east of the Continental Divide, descends for about 280
miles to the Kansas border, then flows through that State,
Oklahoma, and Arkansas and empties into the Mississippi
River. On May 20, 1901, Kansas first invoked this Court’s
original jurisdiction to seek a remedy for Colorado’s di-
version of water from the Arkansas River. See Kansas
v. Colorado, 185 U.S. 125, 126 (1902) (statement of case).
In opinions written during the past century, most recently
in Kansas v. Colorado, 514 U. S. 673, 675-678 (1995), we have
described the history and the importance of the river. For
present purposes it suffices to note that two of those cases,
Kansas v. Colorado, 206 U.S. 46 (1907), and Colorado v.
Kansas, 320 U. S. 383 (1943), led to the negotiation of the
Arkansas River Compact (Compact), an agreement between
Kansas and Colorado that in turn was approved by Congress
in 1949. See 63 Stat. 145. The case before us today in-



Cite as: 533 U. S. 1 (2001) 5

Opinion of the Court

volves a claim by Kansas for damages based on Colorado’s
violations of that Compact.

The Compact was designed to “[slettle existing disputes
and remove causes of future controversy” between the two
States and their citizens concerning waters of the Arkan-
sas River and to “[e]quitably divide and apportion” those
waters and the benefits arising from construction and opera-
tion of the federal project known as the “John Martin Reser-
voir.” Arkansas River Compact, Art. I, reprinted in App.
to Brief for Kansas A-1, A-2. Article IV-D of the Com-
pact provides:

“This Compact is not intended to impede or prevent
future beneficial development of the Arkansas River
basin in Colorado and Kansas by Federal or State agen-
cies, by private enterprise, or by combinations thereof,
which may involve construction of dams, reservoir, and
other works for the purpose of water utilization and con-
trol, as well as the improved or prolonged functioning
of existing works: Provided, that the waters of the
Arkansas River, as defined in Article III, shall not be
materially depleted in usable quantity or availability for
use to the water users in Colorado and Kansas under
this Compact by such future development or construc-
tion.” Id., at A-5.

It is the proviso to that paragraph that is of special rele-
vance to this case.

In 1986, we granted Kansas leave to file a complaint al-
leging three violations of the Compact by Colorado. See
514 U. S., at 679-680. After taking evidence in the liability
phase of the proceeding, Special Master Arthur L. Little-
worth filed his first report, in which he recommended
that two of the claims be denied, but that the Court find
that post-Compact increases in groundwater well pumping
in Colorado had materially depleted the waters of the river
in violation of Article IV-D. See id., at 680. We overruled
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Colorado’s exceptions to that recommendation, including an
argument that Kansas was guilty of laches. Id., at 687-689.
We remanded the case to the Special Master to determine
an appropriate remedy for the violations of Article IV-D.
Id., at 694.

After further proceedings the Special Master filed a sec-
ond report recommending an award of damages. Colorado
filed exceptions to that report, arguing that the Elev-
enth Amendment barred an award based on losses incurred
by Kansas citizens, and that the report improperly recom-
mended the recovery of prejudgment interest on an un-
liquidated claim. We overruled those exceptions without
prejudice to their renewal after the Special Master made
a more specific recommendation for a remedy. 522 U.S.
1073 (1998). He did so in his third report, and we are now
confronted with exceptions filed by both States.

In the third report, the Special Master recommends that
damages be measured by Kansas’ losses, rather than Colo-
rado’s profits, attributable to Compact violations after 1950;
that the damages be paid in money rather than water; and
that the damages should include prejudgment interest from
1969 to the date of judgment. Colorado has filed four objec-
tions to the report. It contends (1) that the recommended
award of damages would violate the Eleventh Amendment
to the United States Constitution; (2) that the damages
award should not include prejudgment interest; (3) that
the amount of interest awarded is excessive; and (4) that the
Special Master improperly credited flawed expert testimony,
with the result that Kansas’ crop production losses were
improperly calculated. On the other hand, Kansas has filed
an objection submitting that prejudgment interest should
be paid from 1950, rather than 1969. The United States,
which intervened because of its interest in the operation
of flood control projects in Colorado, submits that both
States’ objections should be overruled.
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I

We have decided that a State may recover monetary
damages from another State in an original action, without
running afoul of the Eleventh Amendment.! See, e.g.,
Texas v. New Mexico, 482 U. S. 124, 130 (1987) (“The Court
has recognized the propriety of money judgments against
a State in an original action, and specifically in a case in-
volving a compact. In proper original actions, the Elev-
enth Amendment is no barrier, for by its terms, it applies
only to suits by citizens against a State” (citations omitted));
see also Maryland v. Louisiana, 451 U.S. 725, 745, n. 21
(1981); South Dakota v. North Carolina, 192 U. S. 286, 317-
321 (1904). Colorado contends, however, that the Eleventh
Amendment precludes any such recovery based on losses
sustained by individual water users in Kansas.

It is firmly established, and undisputed in this litigation,
that the text of the Eleventh Amendment would bar a di-
rect action against Colorado by citizens of Kansas. More-
over, we have several times held that a State may not in-
voke our original jurisdiction when it is merely acting as
an agent or trustee for one or more of its citizens. For ex-
ample, in New Hampshire v. Louisiana, 108 U. S. 76 (1883),
we refused to assume jurisdiction over an action to recover
payment on defaulted bonds that had been formally assigned
to the state plaintiffs but remained beneficially owned by
private individuals. And, in North Dakota v. Minnesota,
263 U. S. 365 (1923), we held that, while the plaintiff State
could obtain an injunction against the improper operation
of Minnesota’s drainage ditches, the Eleventh Amendment
precluded an award of damages based on injuries to indi-
vidual farmers, where the damages claim was financed by

!That Amendment provides: “The Judicial power of the United States
shall not be construed to extend to any suit in law or equity, commenced
or prosecuted against one of the United States by Citizens of another
State, or by Citizens or Subjects of any Foreign State.”
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contributions from the farmers and the State had committed
to dividing any recovery among the farmers “in proportion
to the amount of [their] loss.” Id., at 375.

Those cases make it clear that a “State is not permitted to
enter a controversy as a nominal party in order to forward
the claims of individual citizens.” Maryland v. Louisiana,
451 U. S., at 737; see also New Hampshire v. Louisiana, 108
U.S., at 89 (Eleventh Amendment applies and acts to bar
jurisdiction where “the State and the attorney-general are
only nominal actors in the proceeding”). The “governing
principle” is that in order to invoke our original jurisdiction,
“the State must show a direct interest of its own and not
merely seek recovery for the benefit of individuals who are
the real parties in interest.” Oklahoma ex rel. Johnson v.
Cook, 304 U. S. 387, 396 (1938).

Kansas has unquestionably made such a showing. Indeed,
the present proceeding is but one of several in which Kansas’
own interest in preventing upstream diversions from the
Arkansas River has justified an exercise of our original juris-
diction. In Cook we even offered as an example of proper
original jurisdiction one of the prior original suits between
Kansas and Colorado, see id., at 393-394 (citing Kansas v.
Colorado, 206 U. S. 46 (1907)), and in Texas v. New Mexico
we held that enforcement of an interstate water compact
by means of a recovery of money damages can be within a
State’s proper pursuit of the “general public interest” in an
original action, 482 U. S., at 132, n. 7.

Moreover, the record in this case plainly discloses that
the State of Kansas has been in full control of this litigation
since its inception. Its right to control the disposition of any
recovery of damages is entirely unencumbered. The injury
to individual farmers is but one component of the formula
adopted by the Special Master to quantify the damages
caused by Colorado’s violation of its contractual obligations.
In short, there is simply nothing in the record to suggest
that the State of Kansas is merely a “nominal party” to this
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litigation or that the individual farmers are “the real parties
in interest.”

When a State properly invokes our jurisdiction to seek
redress for a wrong perpetrated against it by a sister State,
neither the measure of damages that we ultimately de-
termine to be proper nor our method for calculating those
damages can retrospectively negate our jurisdiction. Nor
would our jurisdiction to order a damages remedy be af-
fected by Kansas’ postjudgment decisions concerning the
use of the money recovered from Colorado. As we have
previously recognized, it is the State’s prerogative either
to deposit the proceeds of any judgment in “the general
coffers of the State” or to use them to “benefit those who
were hurt.” Ibid.

We overrule Colorado’s first exception.

II

Colorado next excepts to the Special Master’s conclusion
that the damages award should include prejudgment interest
despite the fact that Kansas’ claim is unliquidated.? At one
point in time, the fact that the claim was unliquidated would
have been of substantial importance. As a general matter,
early common-law cases drew a distinction between liqui-
dated and unliquidated claims and refused to allow interest
on the latter. See, e.g., Comment, Prejudgment Interest:

2Though final damages have not yet been calculated, the importance
of this issue is illustrated by breaking down the damages claimed by
Kansas. Of $62,369,173 in damages so claimed, $9,218,305 represents
direct and indirect losses in actual dollars when the damage occurred.
Of the remaining $53,150,868, about $12 million constitutes an adjustment
for inflation (a type of interest that Colorado concedes is appropriate)
while the remaining amount (approximately $41 million) represents
additional interest intended to compensate for lost investment opportu-
nities. Third Report of Special Master 87-88 (hereinafter Third Report).
The magnitude of prejudgment interest ultimately awarded in this case
will, of course, turn on the date from which interest accrues. See Part
II1-B, infra.
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Survey and Suggestion, 77 Nw. U. L. Rev. 192, 196, and n. 26
(1982) (discussing history and collecting sources). This rule
seems to have rested upon a belief that there was something
inherently unfair about requiring debtors to pay interest
when they were unable to halt its accrual by handing over
to their creditors a fixed and unassailable amount. See, e. g.,
1d., at 196.

This common-law distinction has long since lost its hold
on the legal imagination. Beginning in the early part of the
last century, numerous courts and commentators have re-
jected the distinction for failing to acknowledge the compen-
satory nature of interest awards.> This Court allied itself
with the evolving consensus in 1933, when we expressed the
opinion that the distinction between cases of liquidated and
unliquidated damages “is not a sound one.” Funkhouser v.
J. B. Preston Co., 290 U.S. 163, 168 (1933). The analysis
supporting that conclusion gave no doubt as to our reasoning:
“Whether the case is of the one class or the other, the in-
jured party has suffered a loss which may be regarded as
not fully compensated if he is confined to the amount found
to be recoverable as of the time of breach and nothing is
added for the delay in obtaining the award of damages.”
Ibid. Our cases since 1933 have consistently acknowledged
that a monetary award does not fully compensate for an
injury unless it includes an interest component. See, e. g.,
Milwaukee v. Cement Div., National Gypsum Co., 515 U. S.
189, 195 (1995) (“The essential rationale for awarding pre-

3For sources from the early part of the century criticizing, qualifying,
or rejecting the distinction, see, e. g., Faber v. New York, 222 N.Y. 255,
262, 118 N. E. 609, 610-611 (1918); Bernhard v. Rochester German Ins.
Co., 79 Conn. 388, 398, 65 A. 134, 138 (1906); Restatement of Contracts
§337, p. 542 (1932); C. McCormick, Law of Damages §51, p. 210 (1935); 1
T. Sedgwick, Measure of Damages §315 (9th ed. 1912); cf. 3 S. Williston,
Law of Contracts §1413, p. 2508 (1920) (“The disinclination to allow in-
terest on claim of uncertain amount seems based on practice rather
than theoretical grounds”). For a thorough modern treatment of the
issue, see 1 D. Dobbs, Law of Remedies §3.6(3) (2d ed. 1993).
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judgment interest is to ensure that an injured party is fully
compensated for its loss”); West Virginia v. United States,
479 U. S. 305, 310-311, n. 2 (1987); General Motors Corp. v.
Devex Corp., 461 U. S. 648, 655-656, n. 10 (1983).

Relying on our cases, the Special Master “concluded that
the unliquidated nature of Kansas’ money damages does
not, in and of itself, bar an award of prejudgment interest.”
Second Report, § XV, reprinted in App. to Third Report 43.
In reaching that conclusion, the Special Master was fully
cognizant of both the displaced common-law rule and the
subsequent doctrinal evolution. In addition, he gave care-
ful consideration to equitable considerations that might
mitigate against an award of interest, concluding that “con-
siderations of fairness,” Board of Comm’rs of Jackson Cty.
v. United States, 308 U.S. 343, 352 (1939), supported the
award of at least some prejudgment interest in this case.

We find no fault in the Special Master’s analysis of either
our prior cases or the equities of this matter. While we
will deal with the amount of prejudgment interest below,
to answer Colorado’s second objection it is sufficient to con-
clude that the Special Master was correct in determining
that the unliquidated nature of the damages does not pre-
clude an award of prejudgment interest.*

4JusTICE O’CONNOR argues that the state of the law was insufficiently
evolved by 1949 for Colorado to have had notice that the courts might
award prejudgment interest if it violated its obligations under the Com-
pact. See post, at 21-25 (opinion concurring in part and dissenting in
part). Though the law was indeed in flux at that time, this Court had
already made it clear that it put no stock in the traditional common-law
prohibition, see Funkhouser v. J. B. Preston Co., 290 U. S. 163, 168 (1933),
and had stated explicitly that such interest may accrue when “consid-
erations of fairness” demand it, see Board of Comm’rs of Jackson Cty. v.
United States, 308 U. S. 343, 352 (1939). The contemporary Restatement
of Contracts was in accord. See Restatement of Contracts § 337(b), at 542
(“Where the contract that is broken [is not for a set or easily ascer-
tainable amount of money], interest may be allowed in the discre-
tion of the court, if justice requires it, on the amount that would have
been just compensation if it had been paid when performance was
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Colorado’s second exception is overruled.

II1

Colorado’s third exception takes issue with both the
rate of interest adopted by the Special Master and the date
from which he recommended that interest begin to accrue.
As to the second of these two concerns, Colorado submits
that, if any prejudgment interest is to be awarded, it should
begin to accrue in 1985 (when Kansas filed its complaint in
this action), rather than in 1969 (when, the Special Master
concluded, Colorado knew or should have known that it
was violating the Compact). On the other hand, Kansas has
entered an exception, arguing that the accrual of interest
should begin in 1950. We first address the rate question,
then the timing issue.

A

The Special Master credited the testimony of Kansas’
three experts who calculated the interest rates that they
thought necessary to provide full compensation for the dam-
ages caused by Colorado’s violations of the Compact in the
years since 1950. As a result of inflation and changing mar-
ket conditions those rates varied from year to year. In their
calculation of the damages suffered by Kansas farmers, the
experts used the interest rates that were applicable to in-
dividuals in the relevant years rather than the (lower) rates
available to States.

due”). Under those circumstances, we think it is clear that, in 1949, an
informed contracting party would not have concluded that an agreement’s
silence on the issue deprived a reviewing court of the authority to award
compensatory interest if the party willfully violated its contractual obliga-
tions. Moreover, under JUSTICE O’CONNOR’s reasoning, States who en-
tered into interstate compacts before 1987, see post, at 23, would retain
a perpetual incentive to breach their contractual obligations and reap
the benefits of such a breach with the full knowledge that the courts lack
the authority to order a fully compensatory remedy.
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Colorado argues that the lower rates should have been
used because it is the State, rather than the individual farm-
ers, that is maintaining the action and will receive any award
of damages. But if, as we have already decided, see Part I,
supra, it is permissible for the State to measure a portion
of its damages by losses suffered by individual farmers, it
necessarily follows that the courts are free to utilize what-
ever interest rate will most accurately measure those losses.
The money in question in this portion of the damages award
is revenue that would—but for Colorado’s actions—have
been earned by individual farmers. Thus, the Special Mas-
ter correctly concluded that the economic consequences of
Colorado’s breach could best be remedied by an interest
award that mirrors the cost of any additional borrowing
the farmers may have been forced to undertake in order
to compensate for lost revenue.

B

Although the Special Master rejected Colorado’s sub-
mission that there is a categorical bar to the award of pre-
judgment interest on unliquidated claims, he concluded that
such interest should not “be awarded according to [any] rigid
theory of compensation for money withheld,” but rather
should respond to “‘considerations of fairness.”” Third Re-
port 97 (quoting Jackson Cty., 308 U.S., at 352). Kansas
argues that our decisions subsequent to Jackson County
have effectively foreclosed the equities-balancing approach
that the Special Master adopted. There is some merit to
Kansas’ position. See National Gypsum Co., 515 U. S, at
193 (affirming a decision of the Court of Appeals that had
read our cases as “disapproving of a ‘balancing of the equi-
ties’ as a method of deciding whether to allow prejudgment
interest”).

However, despite the clear direction indicated by some
of our earlier opinions, we cannot say that by 1949 our case
law had developed sufficiently to put Colorado on notice
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that, upon a violation of the Compact, we would auto-
matically award prejudgment interest from the time of in-
jury. Given the state of the law at that time, Colorado may
well have believed that we would balance the equities in
order to achieve a just and equitable remedy, rather than
automatically imposing prejudgment interest in order to
achieve full compensation. See Jackson Cty., 308 U. S., at
352 (prejudgment interest award limited by “considerations
of fairness”); Miller v. Robertson, 266 U. S. 243, 258 (1924)
(“[W]hen necessary in order to arrive at fair compensation,
the court in the exercise of a sound discretion may include
interest or its equivalent as an element of damages” on un-
liquidated claims); Restatement of Contracts §337, p. 542
(1932) (prejudgment interest on unliquidated claims “may
be allowed in the discretion of the court, if justice re-
quires it”). While we are confident that, when it signed
the Compact, Colorado was on notice that it might be sub-
ject to prejudgment interest if such interest was neces-
sary to fashion an equitable remedy, we are unable to con-
clude with sufficient certainty that Colorado was on notice
that such interest would be imposed as a matter of course.
We, therefore, believe that the Special Master acted prop-
erly in carefully analyzing the facts of the case and in only
awarding as much prejudgment interest as was required by
a balancing of the equities.

We also agree with the Special Master that the equities in
this case do not support an award of prejudgment interest
from the date of the first violation of the Compact, but rather
favor an award beginning on a later date. In reaching this
conclusion, the Special Master appropriately considered sev-
eral factors. In particular, he relied on the fact that in the
early years after the Compact was signed, no one had any
thought that the pact was being violated. Third Report 106.
In addition, he considered the long interval that passed be-
tween the original injuries and these proceedings, as well
as the dramatic impact of compounding interest over many
years. Id., at 99-101; see also n. 3, supra.



Cite as: 533 U. S. 1 (2001) 15

Opinion of the Court

In its exception, Kansas argues that the Special Master’s
reasoning would be appropriate if damages were being
awarded as a form of punishment, but does not justify a
refusal to provide full compensation to an injured party.
Moreover, Kansas argues, a rule that rewards ignorance
might discourage diligence in making sure that there is full
compliance with the terms of the Compact. Kansas’ argu-
ment is consistent with a “rigid theory of compensation for
money withheld,” but, for the reasons discussed above, we
are persuaded that the Special Master correctly declined to
adopt such a theory. The equitable considerations identi-
fied by the Special Master fully justify his view that in this
case it would be inappropriate to award prejudgment in-
terest for any years before either party was aware of the
excessive pumping in Colorado.

In its third exception, Colorado argues that, if prejudg-
ment interest is to be awarded at all, the equities are best
balanced by limiting such interest to the time after the com-
plaint was filed, rather than the time after which Colorado
knew or should have known that it was violating the Com-
pact. Specifically, Colorado suggests that prejudgment in-
terest should begin to accrue in 1985 rather than 1969. The
choice between the two dates is surely debatable; it is a
matter over which reasonable people can—and do—disagree.
After examining the equities for ourselves, however, a ma-
jority of the Court has decided that the later date is the
more appropriate.’

5JUSTICE O’CONNOR, JUSTICE SCALIA, and JUSTICE THOMAS would
not allow any prejudgment interest. See post, at 20. JUSTICE KENNEDY
and THE CHIEF JUSTICE are of the opinion that prejudgment interest
should run from the date of the filing of the complaint. JUSTICE SOUTER,
JUSTICE GINSBURG, JUSTICE BREYER, and the author of this opinion
agree with the Special Master’s view that interest should run from the
time when Colorado knew or should have known that it was violating
the Compact. In order to produce a majority for a judgment, the four
Justices who agree with the Special Master have voted to endorse the
position expressed in the text.
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When we overruled Colorado’s objections to the Special
Master’s first report, we held that Kansas was not guilty
of inexcusable delay in failing to complain more promptly
about post-Compact well pumping. 514 U. S., at 687-689.
In saying that the delay was not inexcusable, we recog-
nized that the nature and extent of Colorado’s violations
continued to be unclear even in the years after which it
became obvious that the Compact was being violated. Id.,
at 688-689. That conclusion is something of a two-edged
sword, however. While Kansas’ delay was understandable
given the amorphous nature of its claims, there is no doubt
that the interests of both States would have been served
if the claim had been advanced promptly after its basis
became known. Once it became obvious that a violation
of the Compact had occurred, it was equally clear that the
proceedings necessary to evaluate the significance of the vio-
lations would be complex and protracted. Despite the dili-
gence of the parties and the Special Master, over 15 years
have elapsed since the complaint was filed. Given the un-
certainty over the scope of damages that prevailed during
the period between 1968 and 1985 and the fact that it was
uniquely in Kansas’ power to begin the process by which
those damages would be quantified, Colorado’s request that
we deny prejudgment interest for that period is reasonable.

For these reasons, we overrule Kansas’ exception. We
also overrule Colorado’s third exception insofar as it chal-
lenges the interest rates recommended by the Special Mas-
ter, but we sustain that objection insofar as it challenges
the award of interest for the years prior to 1985.

Iv

Colorado’s final objection challenges the Special Master’s
determination of the value of the crop losses attributable
to the Compact violations, the largest component of Kansas’
damages claim. The Special Master accomplished the cal-
culation by estimating the amount of farmland affected by
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Colorado’s violations, the crops planted on that farmland,
the price of those crops, and the difference in yield between
what the affected land would have produced with the addi-
tional water and what the land actually produced with the
water it received.

The parties were in agreement concerning most of the
facts bearing on the Special Master’s calculation. They
agreed that water was in short supply in the affected area
each year, 178 Tr. 127-128; they agreed on the amount of the
shortage that resulted from Colorado’s violations, ibid.; and
they generally agreed on which crops were planted on the
affected farmland as well as the prices of those crops in the
relevant years. See Third Report 46.

The only issue on which the parties disagreed was the
exact effect of the diverted water on the crop yields for
the farmland in question. On that score, both Kansas and
Colorado accepted the general notion that “[ulp to the
point where crops no longer can make use of additional
water, more water produces more crop yield.” Id., at 47.
But they parted ways on the question of precisely how much
additional yield would have been produced with the miss-
ing water.® Kansas’ experts relied upon the hypothesis of
a generally linear relationship between water available for

6As the Special Master noted, “Colorado experts did not dispute, in
general, the linear relationship between [water usage] and crop yield. . . .
However, they were of the view that the particular linear crop yield co-
efficients used by Kansas were not sufficiently reliable to determine the
increase in yields that would have occurred if there had been no depletions
of headgate deliveries to the [affected] lands.” Third Report 47. Colo-
rado suggests that Kansas’ model, based as it is upon academic studies,
does not adequately account for reductions in crop yield from such real-
world conditions as “weather, disease, and pests.” Brief for Colorado 44,
n.12. But, as the Special Master correctly noted, Kansas’ experts re-
duced the predicted crop yield by 25% in order to account for such possi-
bilities. Third Report 51 (“The 25% reduction was calculated to adjust
the controlled experimental data to ‘realistic long-term type conditions’
in western Kansas, including high temperatures, winds, insects, and other
stressful conditions”).
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use and increased crop yields. With figures drawn from a
number of studies, Professor Norman Whittlesey, Kansas’
principal expert,” developed quantitative estimates of the
lost yield, per unit of water, for the various crops grown on
the affected farmland. Although Colorado’s expert initially
attempted to propose his own model, he ultimately aban-
doned his position when confronted with flaws in his data.
197 Tr. 44-46.

Its own expert having recanted his alternative proposal
for calculating the effects of the diverted water on crop
yield, Colorado attempts to poke holes in Kansas’ method-
ology through a speculative application of abstract economic
theory. Kansas’ numbers (for crop losses due to diverted
water) cannot be correct, Colorado argues, because if they
were, it would have been economically profitable for the
affected farmers to drill wells and obtain water from under-
ground sources rather than suffer the reduced yield from
the shortage of surface water. Brief for Colorado 41-49.
Because Kansas farmers did not install wells, Colorado
concludes, we can know that the diverted water was not
as valuable as Kansas’ experts claim.

The Special Master did not question Colorado’s assertion
that digging wells would, in retrospect, actually have been
profitable for Kansas farmers, but he declined to employ
Colorado’s argument as a basis for rejecting Kansas’ ex-
pert testimony on the extent of crop losses. His thoughtful
analysis is worth quoting in full:

“Given the hindsight of present day economists, it
might have been profitable for everyone to drill supple-
mental wells . . .. However, there are many reasons
why this may not have been done, and the failure to
drill wells does not by itself indicate that Kansas’

"Professor Whittlesey served for 20 years as a full professor and ag-
ricultural economist at Washington State University. His publications,
many of which concern the kind of issues presented by this case, fill
14 pages on his curriculum vitae. See Kan. Exh. 891.
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estimate of crop losses is too high. The favorable eco-
nomics of drilling wells may not have been understood
at the time. Quality information regarding costs and
returns was not readily available. [211 Tr.] 31. Some
farmers, for reasons of age or otherwise, may not have
wanted to go into long-term debt. Some farmers may
not have had the available capital, or the credit to
borrow. Many farmers were ‘cash poor.” Id. at 32.
Some farmers may have been averse to risk. Some
farmers may have been tenants, and the landlord may
not have been willing to undertake the necessary in-
vestment. Some farms may have been small in terms
of total acreage, or the acreage spread out over space,
so that it was not feasible or practical to consider a well
investment. [208 Tr.] 37-39. Capital for well invest-
ments, with three to ten year repayment periods, was
less available than for long-term investments. [211 Tr.]
32.” Third Report 60-61.

We agree with the Special Master that accepting Colo-
rado’s argument requires a good deal of speculation, not
only about the comparative advantages of wells as opposed
to irrigation, but also about the ability of the farmers fully
to understand or to implement different choices without
the benefit of expert hindsight. Given Colorado’s inability
to mount an effective challenge to Kansas’ experts on their
own terms and its complete failure to provide a plausible
alternative estimate of the crop damage that resulted from
its violations of the Compact, we conclude that its attack
on Kansas’ conclusions is unpersuasive.®

8We also agree with the Special Master’s decision to disregard the
Colorado expert’s comparison of the numbers produced by Kansas’ model
with numbers drawn from the literature on the various crops planted on
the affected farmland. As Colorado admits, see Brief for Colorado 46,
the water values in the literature were not based on “a ‘short-short run’
situation, that is, an intra-seasonal transaction in which no capital costs
were involved, and only additional harvesting and irrigation costs would
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Colorado’s fourth exception is overruled.

v

We remand the case to the Special Master for preparation
of a final judgment consistent with this opinion.

It is so ordered.

JUSTICE O’CONNOR, with whom JUSTICE SCALIA and
JUSTICE THOMAS join, concurring in part and dissenting
in part.

I agree with the Court’s disposition of this case as to Colo-
rado’s first and fourth exceptions to the Special Master’s
Third Report, concerning the award and determination of
damages. I therefore join Parts I, IV, and V of the Court’s
opinion. I do not concur in Parts II and III of the Court’s
opinion because I believe that the award of prejudgment
interest to Kansas, coming over half a century after the Ar-
kansas River Compact’s (hereinafter Compact) negotiation
and approval, is clearly improper under our precedents.

We are dealing with an interstate compact apportioning
the flow of a river between two States. A compact is a con-
tract. It represents a bargained-for exchange between its
signatories and “remains a legal document that must be
construed and applied in accordance with its terms.” Texas
v. New Mexico, 482 U. S. 124, 128 (1987); see also Petty v.
Tennessee-Missouri Bridge Comm’n, 359 U.S. 275, 285
(1959) (Frankfurter, J., dissenting) (“A Compact is, after all,
a contract”). It is a fundamental tenet of contract law
that parties to a contract are deemed to have contracted
with reference to principles of law existing at the time the
contract was made. See, e. g., Norfolk & Western R. Co. v.

be required.” Third Report 63. Because the circumstances in Kansas
involved short-short run situations, and because such short-short run
situations generally involve higher values for water, values derived from
other contexts are of limited use in evaluating Kansas’ model. See ibid.
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Train Dispatchers, 499 U. S. 117, 129-130 (1991); Farmers
and Merchants Bank of Monroe v. Federal Reserve Bank
of Richmond, 262 U. S. 649, 660 (1923); see generally 11 Wil-
liston on Contracts §30:19 (4th ed. 1999). The basic question
before the Court is thus one of “the fair intendment of the
contract itself.” Virginia v. West Virginia, 238 U. S. 202,
233 (1915). Specifically, the question is whether, at the time
the Compact was negotiated and approved, Colorado and
Kansas could fairly be said to have intended, or at least to
have expected or assumed, that Colorado might be exposing
itself to liability for prejudgment interest in the event of
the Compact’s breach. Cf. id., at 232-236 (awarding interest
to Virginia in a suit against West Virginia for breach of a
contract to assume “an equitable proportion” of Virginia’s
interest-bearing public debt upon finding that “there is no
escape from the conclusion that there was a contract duty
on the part of West Virginia to provide for accruing interest
as a part of the equitable proportion assumed”).

I fail to see how Colorado and Kansas could have con-
templated that prejudgment interest would be awarded.
The “venerable . . . rule” at common law was that prejudg-
ment interest was unavailable on claims for unliquidated or,
even more significantly, unascertainable damages. Milwau-
kee v. Cement Div., National Gypsum Co., 515 U. S. 189, 197
(1995). Contrary to the Court’s suggestion, see ante, at
9-11, 13-14, that rule had not been abandoned by the period
between 1943 and 1949, the years of the Compact’s negotia-
tion and ultimate approval by Congress. By that time, the
state of the law in general regarding awards of prejudgment
interest for unliquidated claims was uncertain at best, as the
Court itself recognizes. See ante, at 9-11, and n. 3; cf. ante,
at 13-14; see also Funkhouser v. J. B. Preston Co., 290 U. S.
163, 168 (1933) (noting “the numerous, and not harmonious,
decisions upon the allowance of interest in the case of unliq-
uidated claims,” and that “the rule with respect to unliqui-
dated claims has been in evolution”). To be sure, we had by
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then, along with other courts, criticized the common law rule
that prejudgment interest was recoverable on claims for lig-
uidated, but not for unliquidated, damages. See ibid. But
in the absence of a statute providing for such interest, many
courts, including our own, still denied and would continue
to deny prejudgment interest on claims for unliquidated
and unascertainable damages in a great many, and probably
most, circumstances. See, e. g., Board of Comm’rs of Jack-
son Cty. v. United States, 308 U. S. 343, 353 (1939); Blaw v.
Lehman, 368 U. S. 403, 414 (1962); Lineman v. Schmid, 32
Cal. 2d 204, 211, 195 P. 2d 408, 412 (1948) (Although “there is
authority to the effect that the distinction formerly existing
between liquidated and unliquidated demands is practically
obliterated, . . . further reading . . . discloses, with citation
of many cases, that the general rule is almost uniformly
adhered to, namely, that interest is not allowable where
the damages depend upon no fixed standard and cannot be
made certain except by accord, verdict or decree”); D. Dobbs,
Remedies §3.5, p. 165 (1973) (“Most courts, in the absence
of a statute to the contrary, would not award interest on
unliquidated pecuniary claims, the amount of which could not
be ascertained or computed, even in theory, without a trial”);
see generally C. McCormick, Law of Damages §51, p. 210
(1935) (explaining evolution of rule in America); see also 1
D. Dobbs, Law of Remedies § 3.6(1), p. 336 (2d ed. 1993) (“The
most significant limitation on the recovery of prejudgment
interest is the general rule that, apart from statute, pre-
judgment interest is not recoverable on claims that are
neither liquidated as a dollar sum nor ascertainable by fixed
standards” (footnotes omitted)).

Awards of such interest on claims for unliquidated and
unascertainable damages for breach of a contract appear to
have been rarer still. See, e. g., Williams v. Idaho Potato
Starch Co., 73 Idaho 13, 24, 245 P. 2d 1045, 1051-1052 (1952);
Meyer v. Strom, 37 Wash. 2d 818, 829-830, 226 P. 2d 218, 224
(1951); Lineman v. Schmid, supra, at 207-213, 195 P. 2d, at
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410-413; see also 3 Williston on Contracts §1413, p. 2508
(1920) (“Interest is not generally allowed . . . where market
rates or prices furnish no definite or exact test of the amount
due” (footnote omitted)); 1 T. Sedgwick, Measure of Damages
§312, p. 614 (9th ed. 1912) (“Generally speaking, no interest
can be recovered for breach of a contract, where the damages
are in their nature unliquidated, until the amount is ascer-
tained” (footnote omitted)). In fact, at the time, they were
not allowed in either Colorado or Kansas. See, e. g., Clark
v. Giacomini, 85 Colo. 530, 536-537, 277 P. 306, 308 (1929);
Denver Horse Imp. Co. v. Schafer, 58 Colo. 376, 390, 147
P. 367, 372 (1915); Roe v. Snattinger, 91 Kan. 567, 568, 138
P. 581, 582 (1914); Evans v. Moseley, 84 Kan. 322, 332-333,
114 P. 374, 378 (1911).

Finally, and most important to this case, an award of
prejudgment interest on unliquidated and unascertainable
damages for breach of an interstate compact was unheard
of at the time of the Compact’s negotiation and approval.
Unlike cases involving bonds or other instruments of credit,
see, e. g., Virginia v. West Virginia, supra, at 232-236; South
Dakota v. North Carolina, 192 U.S. 286, 317-321 (1904),
monetary damages in cases of this sort, involving the appor-
tionment of water between States, are notoriously difficult
to ascertain. Indeed, despite 15 years of litigation over the
Compact, and resort to a great deal of data, expert testi-
mony, complicated methodologies, and sophisticated analyses
on the subject, the final value of Kansas’ damages still has
yet to be determined. See ante, at 9, n. 2; see also Third
Report §§III to X (detailing and analyzing the numerous
variables and data elements necessary to arrive at a determi-
nation of Kansas’ damages). It thus is not surprising that,
until 1987, we had never even suggested that monetary dam-
ages could be recovered from a State as a remedy for its
violation of an interstate compact apportioning the flow
of an interstate stream. And when we first allowed such
damages in Texas v. New Mexico, 482 U. S. 124 (1987), we
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did so partially at the behest of New Mexico, the breaching
State. See 1d., at 129-132. How, then, can one say that,
at the time the Compact was negotiated and approved, its
signatories could fairly be said to have intended, or at
least could reasonably be said to have expected or assumed,
that Kansas might recover prejudgment interest on dam-
ages caused by Colorado’s breach? The necessary predicate
to such a recovery was neither recognized nor even contem-
plated by this Court or, apparently, by the state parties to
original actions of this sort, until some 40 years thence.

In light of this history, it seems inescapable that any
participant in the drafting and negotiation of the Compact
would, if asked at the time, have reacted with marked sur-
prise to the notion that the Compact rendered its signatories
liable for an award of prejudgment interest such as that
sanctioned by the Court today. As both the Compact itself
and the parties’ post-Compact course of dealing make clear,
the “fair intendment” of the Compact very probably was
simply for the in-kind recovery of water as a remedy for
its breach. The Compact says nothing about the availability
of prejudgment interest on money damages as part of any
remedy or, for that matter, about the availability of money
damages as a remedy in the first instance. It contemplates
the delivery of water from Colorado to Kansas, pure and
simple. See Arkansas River Compact, reprinted in App.
to Brief for Kansas A-1. When Kansas filed its complaint
in this matter, “it sought only a decree commanding Colo-
rado ‘to deliver the waters of the Arkansas River in accord-
ance with the provisions of the Arkansas River Compact.””
Third Report § XI, at 98. Cf. Colorado v. Kansas, 320 U. S.
383, 391 (1943) (discussing Kansas’ prayer for relief in the
form of “an apportionment in second feet or acre feet”). Not
until our decision in Texas v. New Mexico, supra, did Kansas
amend its complaint to include a claim for monetary dam-
ages. See Third Report § XI, at 98. Neither Kansas nor
Colorado appears ever to have anticipated or assumed, much
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less expected, that the Compact might result in a monetary
award of prejudgment interest over half a century after
its signing.

The Court ignores all of this in awarding prejudgment
interest to Kansas, seizing instead upon the compensatory
rationale behind the criticism of the common law rule and
awards of prejudgment interest on unliquidated claims for
damages in general. See ante, at 10-11. I do not dispute
that awards of interest are compensatory in nature or that,
as a general matter, “a monetary award does not fully com-
pensate for an injury unless it includes an interest compo-
nent.” Ante, at 10; see also National Gypsum Co., 515
U.S., at 195, n. 7. But, as the Court itself recognizes, see
ante, at 11, our precedents make clear that, at least today
and in the absence of a governing statute, awards of prejudg-
ment interest on unliquidated claims for damages are gov-
erned not by any “rigid theory of compensation for money
withheld,” but rather by “considerations of fairness.” Blau,
368 U. S., at 414 (internal quotation marks and citation omit-
ted); see, e. g., General Motors Corp. v. Devex Corp., 461 U. S.
648, 651-653, and n. 5 (1983); Funkhouser, 290 U. S., at 168—
169. This is especially so where, as here, we are dealing
with suits by one governmental body against another. See
West Virginia v. United States, 479 U. S. 305, 309-312 (1987);
Board of Comm’rs of Jackson Cty., 308 U. S., at 349-353.

There is nothing fair about awarding prejudgment interest
as a remedy for the Compact’s breach when all available evi-
dence suggests that the signatories to the Compact neither
intended nor contemplated such an unconventional remedy.
Many compacts between States are old; suits involving com-
pacts concerning water rights are late in starting and are
invariably long pending; and, because statutes of limitation
or the doctrine of laches is rarely available to preclude the
steady buildup of prejudgment interest, the amount of such
interest can become quite large, as Kansas’ claim for approxi-
mately $41 million illustrates. See ante, at 9, n. 2. One
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would think that, particularly in such circumstances, even
the most rudimentary conception of fairness would dictate
that the Court ought not to interpret a contract between
two States as exposing one of them to liability under a novel
legal principle some 50 years later without some indication
that the States might have contemplated such exposure in
conjunction with the contractual rights and duties expressed
in their compact. Contrary to the Court’s apparent belief,
see ante, at 11-12, n. 4, nothing about such a contextualized
historical approach would create an across-the-board incen-
tive for the continued breach of interstate compacts entered
into before 1987, especially given the prospect of large and
uncertain damages awards. Had Kansas and Colorado an-
ticipated or even suspected what the Court today effects,
they almost certainly would have negotiated a provision in
the Compact to address the situation. States in the future
very likely will do so in the wake of the Court’s decision,
which creates a very different backdrop from the one against
which Kansas and Colorado operated. In the absence of
such a provision, however, “the loss [as to interest] should
remain where it has fallen.” Board of Comm’rs of Jackson
Cty., supra, at 353; see Third Report § XI, at 101 (“Prejudg-
ment interest here neither takes from those who benefitted,
nor goes to those who were injured”).

For the foregoing reasons, I respectfully dissent from the
Court’s award of prejudgment interest.
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CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 99-8508. Argued February 20, 2001—Decided June 11, 2001

Suspicious that marijuana was being grown in petitioner Kyllo’s home
in a triplex, agents used a thermal-imaging device to scan the triplex
to determine if the amount of heat emanating from it was consist-
ent with the high-intensity lamps typically used for indoor marijuana
growth. The scan showed that Kyllo’s garage roof and a side wall
were relatively hot compared to the rest of his home and substan-
tially warmer than the neighboring units. Based in part on the thermal
imaging, a Federal Magistrate Judge issued a warrant to search Kyllo’s
home, where the agents found marijuana growing. After Kyllo was
indicted on a federal drug charge, he unsuccessfully moved to sup-
press the evidence seized from his home and then entered a condi-
tional guilty plea. The Ninth Circuit ultimately affirmed, upholding
the thermal imaging on the ground that Kyllo had shown no subjec-
tive expectation of privacy because he had made no attempt to con-
ceal the heat escaping from his home. Even if he had, ruled the court,
there was no objectively reasonable expectation of privacy because
the thermal imager did not expose any intimate details of Kyllo’s life,
only amorphous hot spots on his home’s exterior.

Held: Where, as here, the Government uses a device that is not in general
public use, to explore details of a private home that would previously
have been unknowable without physical intrusion, the surveillance
is a Fourth Amendment “search,” and is presumptively unreasonable
without a warrant. Pp. 31-41.

(@) The question whether a warrantless search of a home is reason-
able and hence constitutional must be answered no in most instances,
but the antecedent question whether a Fourth Amendment “search”
has occurred is not so simple. This Court has approved warrantless
visual surveillance of a home, see California v. Ciraolo, 476 U. S. 207,
213, ruling that visual observation is no “search” at all, see Dow Chem-
ical Co. v. United States, 476 U. S. 227, 234-235, 239. In assessing when
a search is not a search, the Court has adapted a principle first enun-
ciated in Katz v. United States, 389 U.S. 347, 361: A “search” does
not occur—even when its object is a house explicitly protected by the
Fourth Amendment—unless the individual manifested a subjective



28 KYLLO ». UNITED STATES

Syllabus

expectation of privacy in the searched object, and society is willing
to recognize that expectation as reasonable, see, e.g., California v.
Ciraolo, supra, at 211.  Pp. 31-33.

(b) While it may be difficult to refine the Katz test in some instances,
in the case of the search of a home’s interior—the prototypical and hence
most commonly litigated area of protected privacy—there is a ready
criterion, with roots deep in the common law, of the minimal expecta-
tion of privacy that exists, and that is acknowledged to be reasonable.
To withdraw protection of this minimum expectation would be to per-
mit police technology to erode the privacy guaranteed by the Fourth
Amendment. Thus, obtaining by sense-enhancing technology any in-
formation regarding the home’s interior that could not otherwise have
been obtained without physical “intrusion into a constitutionally pro-
tected area,” Silverman v. United States, 365 U.S. 505, 512, consti-
tutes a search—at least where (as here) the technology in question is
not in general public use. This assures preservation of that degree
of privacy against government that existed when the Fourth Amend-
ment was adopted. Pp. 33-35.

(c) Based on this criterion, the information obtained by the thermal
imager in this case was the product of a search. The Court rejects the
Government’s argument that the thermal imaging must be upheld be-
cause it detected only heat radiating from the home’s external surface.
Such a mechanical interpretation of the Fourth Amendment was re-
jected in Katz, where the eavesdropping device in question picked up
only sound waves that reached the exterior of the phone booth to which
it was attached. Reversing that approach would leave the homeowner
at the mercy of advancing technology—including imaging technology
that could discern all human activity in the home. Also rejected is the
Government’s contention that the thermal imaging was constitutional
because it did not detect “intimate details.” Such an approach would
be wrong in principle because, in the sanctity of the home, all de-
tails are intimate details. See, e. g., United States v. Karo, 468 U. S.
705; Dow Chemical, supra, at 238, distinguished. It would also be
impractical in application, failing to provide a workable accommoda-
tion between law enforcement needs and Fourth Amendment interests.
See Oliver v. United States, 466 U. S. 170, 181. Pp. 35-40.

(d) Since the imaging in this case was an unlawful search, it will
remain for the District Court to determine whether, without the
evidence it provided, the search warrant was supported by probable
cause—and if not, whether there is any other basis for supporting
admission of that evidence. P. 40.

190 F. 3d 1041, reversed and remanded.
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SCALIA, J., delivered the opinion of the Court, in which SOUTER,
THOMAS, GINSBURG, and BREYER, JJ., joined. STEVENS, J., filed a dis-
senting opinion, in which REHNQUIST, C. J.,, and O’CONNOR and KEN-
NEDY, JJ., joined, post, p. 41.

Kenmneth Lerner, by appointment of the Court, 531 U. S.
955, argued the cause and filed briefs for petitioner.

Deputy Solicitor General Dreeben argued the cause for
the United States. With him on the brief were former
Solicitor General Waxman, Assistant Attorney General
Robinson, Irving L. Gornstein, and Deborah Watson.*

JUSTICE SCALIA delivered the opinion of the Court.

This case presents the question whether the use of a
thermal-imaging device aimed at a private home from a
public street to detect relative amounts of heat within
the home constitutes a “search” within the meaning of the
Fourth Amendment.

I

In 1991 Agent William Elliott of the United States De-
partment of the Interior came to suspect that marijuana
was being grown in the home belonging to petitioner Danny
Kyllo, part of a triplex on Rhododendron Drive in Florence,
Oregon. Indoor marijuana growth typically requires high-
intensity lamps. In order to determine whether an amount
of heat was emanating from petitioner’s home consistent
with the use of such lamps, at 3:20 a.m. on January 16, 1992,
Agent Elliott and Dan Haas used an Agema Thermovision
210 thermal imager to scan the triplex. Thermal imagers
detect infrared radiation, which virtually all objects emit
but which is not visible to the naked eye. The imager con-
verts radiation into images based on relative warmth—black

*Briefs of amict curiae urging reversal were filed for the Liberty Proj-
ect by Julie M. Carpenter; and for the National Association of Crimi-
nal Defense Lawyers et al. by James J. Tomkovicz, Lisa B. Kemler, and
Steven R. Shapiro.
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is cool, white is hot, shades of gray connote relative dif-
ferences; in that respect, it operates somewhat like a video
camera showing heat images. The scan of Kyllo’s home took
only a few minutes and was performed from the passenger
seat of Agent Elliott’s vehicle across the street from the
front of the house and also from the street in back of the
house. The scan showed that the roof over the garage and
a side wall of petitioner’s home were relatively hot com-
pared to the rest of the home and substantially warmer
than neighboring homes in the triplex. Agent Elliott con-
cluded that petitioner was using halide lights to grow mari-
juana in his house, which indeed he was. Based on tips from
informants, utility bills, and the thermal imaging, a Federal
Magistrate Judge issued a warrant authorizing a search of
petitioner’s home, and the agents found an indoor growing
operation involving more than 100 plants. Petitioner was
indicted on one count of manufacturing marijuana, in viola-
tion of 21 U.S. C. §841(a)(1). He unsuccessfully moved to
suppress the evidence seized from his home and then entered
a conditional guilty plea.

The Court of Appeals for the Ninth Circuit remanded the
case for an evidentiary hearing regarding the intrusiveness
of thermal imaging. On remand the District Court found
that the Agema 210 “is a non-intrusive device which emits
no rays or beams and shows a crude visual image of the
heat being radiated from the outside of the house”; it
“did not show any people or activity within the walls of
the structure”; “[t]he device used cannot penetrate walls
or windows to reveal conversations or human activities”;
and “[nJo intimate details of the home were observed.”
Supp. App. to Pet. for Cert. 39-40. Based on these find-
ings, the District Court upheld the validity of the warrant
that relied in part upon the thermal imaging, and reaffirmed
its denial of the motion to suppress. A divided Court of
Appeals initially reversed, 140 F. 3d 1249 (1998), but that
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opinion was withdrawn and the panel (after a change in com-
position) affirmed, 190 F. 3d 1041 (1999), with Judge Noonan
dissenting. The court held that petitioner had shown no
subjective expectation of privacy because he had made
no attempt to conceal the heat escaping from his home, id.,
at 1046, and even if he had, there was no objectively reason-
able expectation of privacy because the imager “did not
expose any intimate details of Kyllo’s life,” only “amorphous
‘hot spots’ on the roof and exterior wall,” id., at 1047. We
granted certiorari. 530 U. S. 1305 (2000).

II

The Fourth Amendment provides that “[t]he right of the
people to be secure in their persons, houses, papers, and
effects, against unreasonable searches and seizures, shall
not be violated.” “At the very core” of the Fourth Amend-
ment “stands the right of a man to retreat into his own home
and there be free from unreasonable governmental intru-
sion.”  Silverman v. United States, 365 U. S. 505, 511 (1961).
With few exceptions, the question whether a warrantless
search of a home is reasonable and hence constitutional must
be answered no. See Illinois v. Rodriguez, 497 U.S. 177,
181 (1990); Payton v. New York, 445 U. S. 573, 586 (1980).

On the other hand, the antecedent question whether or not
a Fourth Amendment “search” has occurred is not so simple
under our precedent. The permissibility of ordinary visual
surveillance of a home used to be clear because, well into the
20th century, our Fourth Amendment jurisprudence was tied
to common-law trespass. See, e.g., Goldman v. United
States, 316 U.S. 129, 134-136 (1942); Olmstead v. United
States, 277 U.S. 438, 464-466 (1928). Cf. Silverman v.
United States, supra, at 510-512 (technical trespass not nec-
essary for Fourth Amendment violation; it suffices if there
is “actual intrusion into a constitutionally protected area”).
Visual surveillance was unquestionably lawful because “‘the
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eye cannot by the laws of England be guilty of a trespass.””
Boyd v. United States, 116 U. S. 616, 628 (1886) (quoting En-
tick v. Carrington, 19 How. St. Tr. 1029, 95 Eng. Rep. 807
(K. B. 1765)). We have since decoupled violation of a per-
son’s Fourth Amendment rights from trespassory violation
of his property, see Rakas v. Illinois, 439 U.S. 128, 143
(1978), but the lawfulness of warrantless visual surveillance
of a home has still been preserved. As we observed in Cali-
fornia v. Ciraolo, 476 U.S. 207, 213 (1986), “[tlhe Fourth
Amendment protection of the home has never been extended
to require law enforcement officers to shield their eyes when
passing by a home on public thoroughfares.”

One might think that the new validating rationale would
be that examining the portion of a house that is in plain
public view, while it is a “search”! despite the absence of
trespass, is not an “unreasonable” one under the Fourth
Amendment. See Minnesota v. Carter, 525 U.S. 83, 104
(1998) (BREYER, J., concurring in judgment). But in fact
we have held that visual observation is no “search” at all—
perhaps in order to preserve somewhat more intact our
doctrine that warrantless searches are presumptively un-
constitutional. See Dow Chemical Co. v. United States, 476
U. S. 227, 234-235, 239 (1986). In assessing when a search
is not a search, we have applied somewhat in reverse the
principle first enunciated in Katz v. United States, 389 U. S.
347 (1967). Katz involved eavesdropping by means of an
electronic listening device placed on the outside of a tele-
phone booth—a location not within the catalog (“persons,
houses, papers, and effects”) that the Fourth Amendment
protects against unreasonable searches. We held that the

!'When the Fourth Amendment was adopted, as now, to “search” meant
“[tlo look over or through for the purpose of finding something; to explore;
to examine by inspection; as, to search the house for a book; to search the
wood for a thief.” N. Webster, An American Dictionary of the English
Language 66 (1828) (reprint 6th ed. 1989).
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Fourth Amendment nonetheless protected Katz from the
warrantless eavesdropping because he “justifiably relied”
upon the privacy of the telephone booth. Id., at 353.
As Justice Harlan’s oft-quoted concurrence described it,
a Fourth Amendment search occurs when the government
violates a subjective expectation of privacy that society
recognizes as reasonable. See id., at 361. We have sub-
sequently applied this principle to hold that a Fourth
Amendment search does not occur—even when the explicitly
protected location of a house is concerned—unless “the in-
dividual manifested a subjective expectation of privacy in
the object of the challenged search,” and “society [is] will-
ing to recognize that expectation as reasonable.” Ciraolo,
supra, at 211. We have applied this test in holding that
it is not a search for the police to use a pen register at
the phone company to determine what numbers were dialed
in a private home, Smith v. Maryland, 442 U. S. 735, 743—
744 (1979), and we have applied the test on two different
occasions in holding that aerial surveillance of private homes
and surrounding areas does not constitute a search, Ciraolo,
supra; Florida v. Riley, 488 U. S. 445 (1989).

The present case involves officers on a public street en-
gaged in more than naked-eye surveillance of a home. We
have previously reserved judgment as to how much tech-
nological enhancement of ordinary perception from such a
vantage point, if any, is too much. While we upheld en-
hanced aerial photography of an industrial complex in Dow
Chemical, we noted that we found “it important that
this is not an area immediately adjacent to a private home,
where privacy expectations are most heightened,” 476 U. S.,
at 237, n. 4 (emphasis in original).

II1

It would be foolish to contend that the degree of pri-
vacy secured to citizens by the Fourth Amendment has been
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entirely unaffected by the advance of technology. For ex-
ample, as the cases discussed above make clear, the tech-
nology enabling human flight has exposed to public view
(and hence, we have said, to official observation) uncovered
portions of the house and its curtilage that once were
private. See Ciraolo, supra, at 215. The question we con-
front today is what limits there are upon this power of
technology to shrink the realm of guaranteed privacy.

The Katz test—whether the individual has an expecta-
tion of privacy that society is prepared to recognize as
reasonable—has often been criticized as circular, and hence
subjective and unpredictable. See 1 W. LaFave, Search
and Seizure §2.1(d), pp. 393-394 (3d ed. 1996); Posner, The
Uncertain Protection of Privacy by the Supreme Court, 1979
S. Ct. Rev. 173, 188; Carter, supra, at 97 (SCALIA, J., con-
curring). But see Rakas, supra, at 143-144, n. 12. While
it may be difficult to refine Katz when the search of areas
such as telephone booths, automobiles, or even the curtilage
and uncovered portions of residences is at issue, in the case
of the search of the interior of homes—the prototypical and
hence most commonly litigated area of protected privacy—
there is a ready criterion, with roots deep in the common
law, of the minimal expectation of privacy that exists, and
that is acknowledged to be reasonable. To withdraw pro-
tection of this minimum expectation would be to permit
police technology to erode the privacy guaranteed by the
Fourth Amendment. We think that obtaining by sense-
enhancing technology any information regarding the interior
of the home that could not otherwise have been obtained
without physical “intrusion into a constitutionally protected
area,” Silverman, 365 U.S., at 512, constitutes a search—
at least where (as here) the technology in question is not in
general public use. This assures preservation of that degree
of privacy against government that existed when the Fourth
Amendment was adopted. On the basis of this criterion, the
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information obtained by the thermal imager in this case was
the product of a search.?

The Government maintains, however, that the thermal
imaging must be upheld because it detected “only heat ra-
diating from the external surface of the house,” Brief for
United States 26. The dissent makes this its leading point,
see post, at 41, contending that there is a fundamental dif-
ference between what it calls “off-the-wall” observations
and “through-the-wall surveillance.” But just as a thermal
imager captures only heat emanating from a house, so also
a powerful directional microphone picks up only sound ema-
nating from a house—and a satellite capable of scanning from
many miles away would pick up only visible light emanating
from a house. We rejected such a mechanical interpretation
of the Fourth Amendment in Katz, where the eavesdropping
device picked up only sound waves that reached the exterior
of the phone booth. Reversing that approach would leave
the homeowner at the mercy of advancing technology—
including imaging technology that could discern all human

2The dissent’s repeated assertion that the thermal imaging did not
obtain information regarding the interior of the home, post, at 43, 44 (opin-
ion of STEVENS, J.), is simply inaccurate. A thermal imager reveals the
relative heat of various rooms in the home. The dissent may not find that
information particularly private or important, see post, at 43-44, 45, 49—
50, but there is no basis for saying it is not information regarding the
interior of the home. The dissent’s comparison of the thermal imaging
to various circumstances in which outside observers might be able to
perceive, without technology, the heat of the home—for example, by ob-
serving snowmelt on the roof, post, at 43—is quite irrelevant. The
fact that equivalent information could sometimes be obtained by other
means does not make lawful the use of means that violate the Fourth
Amendment. The police might, for example, learn how many people are
in a particular house by setting up year-round surveillance; but that
does not make breaking and entering to find out the same information
lawful. In any event, on the night of January 16, 1992, no outside ob-
server could have discerned the relative heat of Kyllo’'s home without
thermal imaging.
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activity in the home. While the technology used in the pres-
ent case was relatively crude, the rule we adopt must take
account of more sophisticated systems that are already in use
or in development.? The dissent’s reliance on the distinction
between “off-the-wall” and “through-the-wall” observation
is entirely incompatible with the dissent’s belief, which
we discuss below, that thermal-imaging observations of
the intimate details of a home are impermissible. The most
sophisticated thermal-imaging devices continue to meas-
ure heat “off-the-wall” rather than “through-the-wall”; the
dissent’s disapproval of those more sophisticated thermal-
imaging devices, see post, at 49, is an acknowledgment that
there is no substance to this distinction. As for the dis-
sent’s extraordinary assertion that anything learned through
“an inference” cannot be a search, see post, at 44, that would
validate even the “through-the-wall” technologies that the
dissent purports to disapprove. Surely the dissent does not
believe that the through-the-wall radar or ultrasound tech-
nology produces an 8-by-10 Kodak glossy that needs no anal-
ysis (i. e., the making of inferences). And, of course, the
novel proposition that inference insulates a search is bla-
tantly contrary to United States v. Karo, 468 U. S. 705 (1984),
where the police “inferred” from the activation of a beeper
that a certain can of ether was in the home. The police ac-

3The ability to “see” through walls and other opaque barriers is a
clear, and scientifically feasible, goal of law enforcement research and
development. The National Law Enforcement and Corrections Tech-
nology Center, a program within the United States Department of Jus-
tice, features on its Internet Website projects that include a “Radar-
Based Through-the-Wall Surveillance System,” “Handheld Ultrasound
Through the Wall Surveillance,” and a “Radar Flashlight” that “will en-
able law enforcement officers to detect individuals through interior build-
ing walls.” www.nlectc.org/techproj/ (visited May 3, 2001). Some de-
vices may emit low levels of radiation that travel “through-the-wall,” but
others, such as more sophisticated thermal-imaging devices, are entirely
passive, or “off-the-wall” as the dissent puts it.
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tivity was held to be a search, and the search was held
unlawful.*

The Government also contends that the thermal imaging
was constitutional because it did not “detect private activi-
ties occurring in private areas,” Brief for United States 22.
It points out that in Dow Chemical we observed that the
enhanced aerial photography did not reveal any “intimate
details.” 476 U.S., at 238. Dow Chemical, however, in-
volved enhanced aerial photography of an industrial com-
plex, which does not share the Fourth Amendment sanctity
of the home. The Fourth Amendment’s protection of the
home has never been tied to measurement of the quality
or quantity of information obtained. In Silverman, for ex-
ample, we made clear that any physical invasion of the
structure of the home, “by even a fraction of an inch,” was
too much, 365 U. S., at 512, and there is certainly no excep-
tion to the warrant requirement for the officer who barely
cracks open the front door and sees nothing but the non-
intimate rug on the vestibule floor. In the home, our cases
show, all details are intimate details, because the entire area
is held safe from prying government eyes. Thus, in Karo,
supra, the only thing detected was a can of ether in the

4The dissent asserts, post, at 44-45, n. 3, that we have misunderstood
its point, which is not that inference insulates a search, but that inference
alone is not a search. If we misunderstood the point, it was only in a
good-faith effort to render the point germane to the case at hand. The
issue in this case is not the police’s allegedly unlawful inferencing, but
their allegedly unlawful thermal-imaging measurement of the emanations
from a house. We say such measurement is a search; the dissent says
it is not, because an inference is not a search. We took that to mean
that, since the technologically enhanced emanations had to be the basis
of inferences before anything inside the house could be known, the use of
the emanations could not be a search. But the dissent certainly knows
better than we what it intends. And if it means only that an inference
is not a search, we certainly agree. That has no bearing, however, upon
whether hi-tech measurement of emanations from a house is a search.



38 KYLLO ». UNITED STATES

Opinion of the Court

home; and in Arizona v. Hicks, 480 U. S. 321 (1987), the only
thing detected by a physical search that went beyond what
officers lawfully present could observe in “plain view” was
the registration number of a phonograph turntable. These
were intimate details because they were details of the home,
just as was the detail of how warm—or even how relatively
warm—XKyllo was heating his residence.?

Limiting the prohibition of thermal imaging to “intimate
details” would not only be wrong in principle; it would be
impractical in application, failing to provide “a workable
accommodation between the needs of law enforcement and
the interests protected by the Fourth Amendment,” Oliver
v. United States, 466 U. S. 170, 181 (1984). To begin with,
there is no necessary connection between the sophistica-
tion of the surveillance equipment and the “intimacy” of
the details that it observes—which means that one cannot
say (and the police cannot be assured) that use of the rela-
tively crude equipment at issue here will always be lawful.
The Agema Thermovision 210 might disclose, for example,
at what hour each night the lady of the house takes her
daily sauna and bath—a detail that many would consider
“intimate”; and a much more sophisticated system might
detect nothing more intimate than the fact that someone
left a closet light on. We could not, in other words, develop
a rule approving only that through-the-wall surveillance
which identifies objects no smaller than 36 by 36 inches,
but would have to develop a jurisprudence specifying which

5The Government cites our statement in California v. Ciraolo, 476
U. 8. 207 (1986), noting apparent agreement with the State of California
that aerial surveillance of a house’s curtilage could become “‘invasive’”
if “‘modern technology’” revealed “‘those intimate associations, ob-
jects or activities otherwise imperceptible to police or fellow citizens.””
Id., at 215, n. 3 (quoting Brief for State of California 14-15). We think
the Court’s focus in this secondhand dictum was not upon intimacy but
upon otherwise-imperceptibility, which is precisely the principle we vindi-
cate today.
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home activities are “intimate” and which are not. And even
when (if ever) that jurisprudence were fully developed, no
police officer would be able to know in advance whether his
through-the-wall surveillance picks up “intimate” details—
and thus would be unable to know in advance whether it
is constitutional.

The dissent’s proposed standard—whether the technology
offers the “functional equivalent of actual presence in the
area being searched,” post, at 47—would seem quite similar
to our own at first blush. The dissent concludes that Katz
was such a case, but then inexplicably asserts that if the
same listening device only revealed the volume of the con-
versation, the surveillance would be permissible, post, at
49-50. Yet if, without technology, the police could not dis-
cern volume without being actually present in the phone
booth, JUSTICE STEVENS should conclude a search has oc-
curred. Cf. Karo, 468 U. S., at 735 (STEVENS, J., concurring
in part and dissenting in part) (“I find little comfort in the
Court’s notion that no invasion of privacy occurs until a lis-
tener obtains some significant information by use of the de-
vice. . . . A bathtub is a less private area when the plumber
is present even if his back is turned”). The same should
hold for the interior heat of the home if only a person pres-
ent in the home could discern the heat. Thus the driving
force of the dissent, despite its recitation of the above
standard, appears to be a distinction among different types
of information—whether the “homeowner would even care
if anybody noticed,” post, at 50. The dissent offers no prac-
tical guidance for the application of this standard, and for
reasons already discussed, we believe there can be none.
The people in their houses, as well as the police, deserve
more precision.®

SThe dissent argues that we have injected potential uncertainty into
the constitutional analysis by noting that whether or not the technology
is in general public use may be a factor. See post, at 47. That quarrel,
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We have said that the Fourth Amendment draws “a firm
line at the entrance to the house,” Payton, 445 U. S., at 590.
That line, we think, must be not only firm but also bright—
which requires clear specification of those methods of sur-
veillance that require a warrant. While it is certainly possi-
ble to conclude from the videotape of the thermal imaging
that occurred in this case that no “significant” compromise
of the homeowner’s privacy has occurred, we must take the
long view, from the original meaning of the Fourth Amend-
ment forward.

“The Fourth Amendment is to be construed in the light
of what was deemed an unreasonable search and seizure
when it was adopted, and in a manner which will con-
serve public interests as well as the interests and rights
of individual citizens.” Carroll v. United States, 267
U. S. 132, 149 (1925).

Where, as here, the Government uses a device that is not
in general public use, to explore details of the home that
would previously have been unknowable without physical
intrusion, the surveillance is a “search” and is presumptively
unreasonable without a warrant.

Since we hold the Thermovision imaging to have been
an unlawful search, it will remain for the District Court to
determine whether, without the evidence it provided, the
search warrant issued in this case was supported by probable
cause—and if not, whether there is any other basis for sup-
porting admission of the evidence that the search pursuant
to the warrant produced.

however, is not with us but with this Court’s precedent. See Ciraolo,
supra, at 215 (“In an age where private and commercial flight in the public
airways is routine, it is unreasonable for respondent to expect that his
marijuana plants were constitutionally protected from being observed
with the naked eye from an altitude of 1,000 feet”). Given that we can
quite confidently say that thermal imaging is not “routine,” we decline in
this case to reexamine that factor.
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* * *

The judgment of the Court of Appeals is reversed; the
case is remanded for further proceedings consistent with
this opinion.

It is so ordered.

JUSTICE STEVENS, with whom THE CHIEF JUSTICE, JUS-
TICE O’CONNOR, and JUSTICE KENNEDY join, dissenting.

There is, in my judgment, a distinction of constitutional
magnitude between “through-the-wall surveillance” that
gives the observer or listener direct access to information
in a private area, on the one hand, and the thought processes
used to draw inferences from information in the public do-
main, on the other hand. The Court has crafted a rule that
purports to deal with direct observations of the inside of
the home, but the case before us merely involves indirect
deductions from “off-the-wall” surveillance, that is, obser-
vations of the exterior of the home. Those observations
were made with a fairly primitive thermal imager that gath-
ered data exposed on the outside of petitioner’s home but did
not invade any constitutionally protected interest in privacy.!
Moreover, I believe that the supposedly “bright-line” rule
the Court has created in response to its concerns about
future technological developments is unnecessary, unwise,
and inconsistent with the Fourth Amendment.

I

There is no need for the Court to craft a new rule to decide
this case, as it is controlled by established principles from

! After an evidentiary hearing, the District Court found:
“[TThe use of the thermal imaging device here was not an intrusion into
Kyllo’s home. No intimate details of the home were observed, and there
was no intrusion upon the privacy of the individuals within the home.
The device used cannot penetrate walls or windows to reveal conversa-
tions or human activities. The device recorded only the heat being emit-
ted from the home.” Supp. App. to Pet. for Cert. 40.
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our Fourth Amendment jurisprudence. One of those core
principles, of course, is that “searches and seizures mnside a
home without a warrant are presumptively unreasonable.”
Payton v. New York, 445 U.S. 573, 586 (1980) (emphasis
added). But it is equally well settled that searches and
seizures of property in plain view are presumptively rea-
sonable. See id., at 586-587.2 Whether that property is
residential or commercial, the basic principle is the same:
“‘What a person knowingly exposes to the public, even in
his own home or office, is not a subject of Fourth Amend-
ment protection.”” California v. Ciraolo, 476 U.S. 207,
213 (1986) (quoting Katz v. United States, 389 U.S. 347,
351 (1967)); see Florida v. Riley, 488 U.S. 445, 449-450
(1989); California v. Greenwood, 486 U. S. 35, 40-41 (1988);
Dow Chemical Co. v. United States, 476 U. S. 227, 235-236
(1986); Air Pollution Variance Bd. of Colo. v. Western Al-
falfa Corp., 416 U. S. 861, 865 (1974). That is the principle
implicated here.

While the Court “take[s] the long view” and decides this
case based largely on the potential of yet-to-be-developed
technology that might allow “through-the-wall surveillance,”
ante, at 38-40; see ante, at 36, n. 3, this case involves noth-
ing more than off-the-wall surveillance by law enforcement
officers to gather information exposed to the general public
from the outside of petitioner’s home. All that the infrared
camera did in this case was passively measure heat emitted

2Thus, for example, we have found consistent with the Fourth Amend-
ment, even absent a warrant, the search and seizure of garbage left for
collection outside the curtilage of a home, California v. Greenwood, 486
U.S. 35 (1988); the aerial surveillance of a fenced-in backyard from an
altitude of 1,000 feet, California v. Ciraolo, 476 U. S. 207 (1986); the aerial
observation of a partially exposed interior of a residential greenhouse
from 400 feet above, Florida v. Riley, 488 U.S. 445 (1989); the aerial
photography of an industrial complex from several thousand feet above,
Dow Chemical Co. v. United States, 476 U. S. 227 (1986); and the obser-
vation of smoke emanating from chimney stacks, Air Pollution Variance
Bd. of Colo. v. Western Alfalfa Corp., 416 U. S. 861 (1974).
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from the exterior surfaces of petitioner’s home; all that
those measurements showed were relative differences in
emission levels, vaguely indicating that some areas of the
roof and outside walls were warmer than others. As still
images from the infrared scans show, see Appendix, infra,
no details regarding the interior of petitioner’s home were
revealed. Unlike an x-ray scan, or other possible “through-
the-wall” techniques, the detection of infrared radiation
emanating from the home did not accomplish “an unauthor-
ized physical penetration into the premises,” Silverman v.
United States, 365 U.S. 505, 509 (1961), nor did it “obtain
information that it could not have obtained by observation
from outside the curtilage of the house,” United States v.
Karo, 468 U. S. 705, 715 (1984).

Indeed, the ordinary use of the senses might enable a
neighbor or passerby to notice the heat emanating from
a building, particularly if it is vented, as was the case here.
Additionally, any member of the public might notice that
one part of a house is warmer than another part or a nearby
building if, for example, rainwater evaporates or snow melts
at different rates across its surfaces. Such use of the senses
would not convert into an unreasonable search if, instead,
an adjoining neighbor allowed an officer onto her property
to verify her perceptions with a sensitive thermometer.
Nor, in my view, does such observation become an un-
reasonable search if made from a distance with the aid of a
device that merely discloses that the exterior of one house,
or one area of the house, is much warmer than another.
Nothing more occurred in this case.

Thus, the notion that heat emissions from the outside
of a dwelling are a private matter implicating the protections
of the Fourth Amendment (the text of which guarantees
the right of people “to be secure in their . . . houses” against
unreasonable searches and seizures (emphasis added)) is not
only unprecedented but also quite difficult to take seriously.
Heat waves, like aromas that are generated in a kitchen, or
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in a laboratory or opium den, enter the public domain if and
when they leave a building. A subjective expectation that
they would remain private is not only implausible but also
surely not “one that society is prepared to recognize as ‘rea-
sonable.”” Katz, 389 U.S., at 361 (Harlan, J., concurring).

To be sure, the homeowner has a reasonable expectation
of privacy concerning what takes place within the home,
and the Fourth Amendment’s protection against physical in-
vasions of the home should apply to their functional equiva-
lent. But the equipment in this case did not penetrate the
walls of petitioner’s home, and while it did pick up “details
of the home” that were exposed to the public, ante, at 38, it
did not obtain “any information regarding the interior of the
home,” ante, at 34 (emphasis added). In the Court’s own
words, based on what the thermal imager “showed” regard-
ing the outside of petitioner’s home, the officers “concluded”
that petitioner was engaging in illegal activity inside the
home. Amnte, at 30. It would be quite absurd to charac-
terize their thought processes as “searches,” regardless of
whether they inferred (rightly) that petitioner was growing
marijuana in his house, or (wrongly) that “the lady of the
house [was taking] her daily sauna and bath.” Amnte, at 38.
In either case, the only conclusions the officers reached con-
cerning the interior of the home were at least as indirect
as those that might have been inferred from the contents
of discarded garbage, see California v. Greenwood, 486 U. S.
35 (1988), or pen register data, see Smith v. Maryland,
442 U. S. 735 (1979), or, as in this case, subpoenaed utility
records, see 190 F. 3d 1041, 1043 (CA9 1999). For the first
time in its history, the Court assumes that an inference
can amount to a Fourth Amendment violation. See ante,
at 36-37.2

3 Although the Court credits us with the “novel proposition that in-
ference insulates a search,” ante, at 36, our point simply is that an infer-
ence cannot be a search, contrary to the Court’s reasoning. See supra
this page. Thus, the Court’s use of United States v. Karo, 468 U. S. 705
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Notwithstanding the implications of today’s decision, there
is a strong public interest in avoiding constitutional litigation
over the monitoring of emissions from homes, and over the
inferences drawn from such monitoring. Just as “the police
cannot reasonably be expected to avert their eyes from
evidence of criminal activity that could have been observed
by any member of the public,” Greenwood, 486 U. S., at 41,
so too public officials should not have to avert their senses
or their equipment from detecting emissions in the public
domain such as excessive heat, traces of smoke, suspicious
odors, odorless gases, airborne particulates, or radioactive
emissions, any of which could identify hazards to the com-
munity. In my judgment, monitoring such emissions with
“sense-enhancing technology,” ante, at 34, and drawing use-
ful conclusions from such monitoring, is an entirely reason-
able public service.

On the other hand, the countervailing privacy interest
is at best trivial. After all, homes generally are insulated
to keep heat in, rather than to prevent the detection of heat
going out, and it does not seem to me that society will suffer
from a rule requiring the rare homeowner who both intends
to engage in uncommon activities that produce extraordinary
amounts of heat, and wishes to conceal that production from
outsiders, to make sure that the surrounding area is well
insulated. Cf. United States v. Jacobsen, 466 U. S. 109, 122
(1984) (“The concept of an interest in privacy that society is
prepared to recognize as reasonable is, by its very nature,
critically different from the mere expectation, however well

(1984), to refute a point we do not make underscores the fact that the
Court has no real answer (either in logic or in law) to the point we do
make. Of course, Karo itself does not provide any support for the Court’s
view that inferences can amount to unconstitutional searches. The ille-
gality in that case was “the monitoring of a beeper in a private residence”
to obtain information that “could not have [been] obtained by observation
from outside,” id., at 714-715, rather than any thought processes that
flowed from such monitoring.
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justified, that certain facts will not come to the attention of
the authorities”). The interest in concealing the heat escap-
ing from one’s house pales in significance to “the chief evil
against which the wording of the Fourth Amendment is
directed,” the “physical entry of the home,” United States v.
United States Dist. Court for Eastern Dist. of Mich., 407
U. S. 297, 313 (1972), and it is hard to believe that it is an
interest the Framers sought to protect in our Constitution.

Since what was involved in this case was nothing more
than drawing inferences from off-the-wall surveillance,
rather than any “through-the-wall” surveillance, the officers’
conduct did not amount to a search and was perfectly
reasonable.*

II

Instead of trying to answer the question whether the
use of the thermal imager in this case was even arguably
unreasonable, the Court has fashioned a rule that is in-
tended to provide essential guidance for the day when “more
sophisticated systems” gain the “ability to ‘see’ through
walls and other opaque barriers.” Amnte, at 36, and n. 3.
The newly minted rule encompasses “obtaining [1] by sense-
enhancing technology [2] any information regarding the in-
terior of the home [3] that could not otherwise have been
obtained without physical intrusion into a constitutionally
protected area . . . [4] at least where (as here) the tech-
nology in question is not in general public use.” Ante, at 34
(internal quotation marks omitted). In my judgment, the

4This view comports with that of all the Courts of Appeals that have
resolved the issue. See 190 F. 3d 1041 (CA9 1999); United States v. Rob-
mson, 62 F. 3d 1325 (CA11 1995) (upholding warrantless use of thermal
imager); United States v. Myers, 46 F. 3d 668 (CA7 1995) (same); United
States v. Ishmael, 48 F. 3d 850 (CA5 1995) (same); United States v. Pinson,
24 F. 3d 1056 (CA8 1994) (same). But see United States v. Cusumano,
67 F. 3d 1497 (CA10 1995) (warrantless use of thermal imager violated
Fourth Amendment), vacated and decided on other grounds, 83 F. 3d 1247
(CA10 1996) (en banc).
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Court’s new rule is at once too broad and too narrow, and is
not justified by the Court’s explanation for its adoption. As
I have suggested, I would not erect a constitutional impedi-
ment to the use of sense-enhancing technology unless it pro-
vides its user with the functional equivalent of actual pres-
ence in the area being searched.

Despite the Court’s attempt to draw a line that is “not
only firm but also bright,” ante, at 40, the contours of its
new rule are uncertain because its protection apparently
dissipates as soon as the relevant technology is “in gen-
eral public use,” ante, at 34. Yet how much use is general
public use is not even hinted at by the Court’s opinion, which
makes the somewhat doubtful assumption that the thermal
imager used in this case does not satisfy that criterion.
In any event, putting aside its lack of clarity, this criterion
is somewhat perverse because it seems likely that the threat
to privacy will grow, rather than recede, as the use of in-
trusive equipment becomes more readily available.

It is clear, however, that the category of “sense-enhancing
technology” covered by the new rule, ibid., is far too broad.
It would, for example, embrace potential mechanical substi-
tutes for dogs trained to react when they sniff narcotics.
But in United States v. Place, 462 U. S. 696, 707 (1983), we
held that a dog sniff that “discloses only the presence or ab-
sence of narcotics” does “not constitute a ‘search’ within the
meaning of the Fourth Amendment,” and it must follow that
sense-enhancing equipment that identifies nothing but illegal

>The record describes a device that numbers close to a thousand manu-
factured units; that has a predecessor numbering in the neighborhood
of 4,000 to 5,000 units; that competes with a similar product numbering
from 5,000 to 6,000 units; and that is “readily available to the public” for
commercial, personal, or law enforcement purposes, and is just an 800-
number away from being rented from “half a dozen national companies”
by anyone who wants one. App. 18. Since, by virtue of the Court’s
new rule, the issue is one of first impression, perhaps it should order an
evidentiary hearing to determine whether these facts suffice to establish
“general public use.”
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activity is not a search either. Nevertheless, the use of such
a device would be unconstitutional under the Court’s rule, as
would the use of other new devices that might detect the
odor of deadly bacteria or chemicals for making a new type
of high explosive, even if the devices (like the dog sniffs)
are “so limited both in the manner in which” they obtain
information and “in the content of the information” they re-
veal. Ibid. If nothing more than that sort of information
could be obtained by using the devices in a public place to
monitor emissions from a house, then their use would be no
more objectionable than the use of the thermal imager in
this case.

The application of the Court’s new rule to “any informa-
tion regarding the interior of the home,” ante, at 34, is also
unnecessarily broad. If it takes sensitive equipment to
detect an odor that identifies eriminal conduct and nothing
else, the fact that the odor emanates from the interior of a
home should not provide it with constitutional protection.
See supra, at 47 and this page. The criterion, moreover, is
too sweeping in that information “regarding” the interior of
a home apparently is not just information obtained through
its walls, but also information concerning the outside of the
building that could lead to (however many) inferences “re-
garding” what might be inside. Under that expansive view,
I suppose, an officer using an infrared camera to observe a
man silently entering the side door of a house at night carry-
ing a pizza might conclude that its interior is now occupied
by someone who likes pizza, and by doing so the officer would
be guilty of conducting an unconstitutional “search” of the
home.

Because the new rule applies to information regarding
the “interior” of the home, it is too narrow as well as too
broad. Clearly, a rule that is designed to protect individ-
uals from the overly intrusive use of sense-enhancing equip-
ment should not be limited to a home. If such equipment
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did provide its user with the functional equivalent of access
to a private place—such as, for example, the telephone booth
involved in Katz, or an office building—then the rule should
apply to such an area as well as to a home. See Katz, 389
U.S., at 351 (“[Tlhe Fourth Amendment protects people,
not places”).

The final requirement of the Court’s new rule, that the
information “could not otherwise have been obtained with-
out physical intrusion into a constitutionally protected area,”
ante, at 34 (internal quotation marks omitted), also extends
too far as the Court applies it. As noted, the Court effec-
tively treats the mental process of analyzing data obtained
from external sources as the equivalent of a physical in-
trusion into the home. See supra, at 44. As I have ex-
plained, however, the process of drawing inferences from
data in the public domain should not be characterized as a
search.

The two reasons advanced by the Court as justifications
for the adoption of its new rule are both unpersuasive.
First, the Court suggests that its rule is compelled by our
holding in Katz, because in that case, as in this, the sur-
veillance consisted of nothing more than the monitoring
of waves emanating from a private area into the public
domain. See ante, at 35. Yet there are critical differ-
ences between the cases. In Katz, the electronic listening
device attached to the outside of the phone booth allowed
the officers to pick up the content of the conversation inside
the booth, making them the functional equivalent of in-
truders because they gathered information that was other-
wise available only to someone inside the private area; it
would be as if, in this case, the thermal imager presented a
view of the heat-generating activity inside petitioner’s home.
By contrast, the thermal imager here disclosed only the
relative amounts of heat radiating from the house; it would
be as if, in Katz, the listening device disclosed only the rela-
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tive volume of sound leaving the booth, which presumably
was discernible in the public domain.® Surely, there is a
significant difference between the general and well-settled
expectation that strangers will not have direct access to
the contents of private communications, on the one hand,
and the rather theoretical expectation that an occasional
homeowner would even care if anybody noticed the relative
amounts of heat emanating from the walls of his house,
on the other. It is pure hyperbole for the Court to suggest
that refusing to extend the holding of Katz to this case would
leave the homeowner at the mercy of “technology that could
discern all human activity in the home.” Amnte, at 35-36.
Second, the Court argues that the permissibility of
“through-the-wall surveillance” cannot depend on a dis-
tinction between observing “intimate details” such as “the
lady of the house [taking] her daily sauna and bath,” and
noticing only “the nonintimate rug on the vestibule floor” or
“objects no smaller than 36 by 36 inches.” Ante, at 37, 38—
39. This entire argument assumes, of course, that the ther-
mal imager in this case could or did perform “through-the-
wall surveillance” that could identify any detail “that would
previously have been unknowable without physical intru-
sion.” Amnte, at 39-40. In fact, the device could not, see
n. 1, supra, and did not, see Appendix, infra, enable its user
to identify either the lady of the house, the rug on the vesti-
bule floor, or anything else inside the house, whether smaller
or larger than 36 by 36 inches. Indeed, the vague thermal
images of petitioner’s home that are reproduced in the Ap-
pendix were submitted by him to the District Court as part
of an expert report raising the question whether the device
could even take “accurate, consistent infrared images” of the

5The use of the latter device would be constitutional given Smith v.
Maryland, 442 U. S. 735, 741 (1979), which upheld the use of pen regis-
ters to record numbers dialed on a phone because, unlike “the listening
device employed in Katz . . . pen registers do not acquire the contents
of communications.”
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outside of his house. Defendant’s Exh. 107, p. 4. But
even if the device could reliably show extraordinary differ-
ences in the amounts of heat leaving his home, drawing the
inference that there was something suspicious occurring in-
side the residence—a conclusion that officers far less gifted
than Sherlock Holmes would readily draw—does not qualify
as “through-the-wall surveillance,” much less a Fourth
Amendment violation.
I11

Although the Court is properly and commendably con-
cerned about the threats to privacy that may flow from ad-
vances in the technology available to the law enforcement
profession, it has unfortunately failed to heed the tried and
true counsel of judicial restraint. Instead of concentrating
on the rather mundane issue that is actually presented by
the case before it, the Court has endeavored to craft an
all-encompassing rule for the future. It would be far wiser
to give legislators an unimpeded opportunity to grapple
with these emerging issues rather than to shackle them with
prematurely devised constitutional constraints.

I respectfully dissent.

[Appendix to opinion of STEVENS, J., follows this page.]
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APPENDIX TO OPINION OF STEVENS, J.
(Images and text reproduced from defendant’s exhibit 107)

Top left: Infrared image of a video frame from the videotape submitted as
evidence in this case. The thermogram indicates the suspect house as it
appeared with the Gain and contrast in its default setting. Only the out-
line of the house is visible. The camera used was the Thermovision 210.
Top Right: Infrared image of a subsequent videoframe taken from the
videotape. The gain and contrast settings have been increased in order
to make the walls and roof of the structure appear hotter than what it
actually is.

= el el

Bottom Left: Infrared image of the opposite side of the suspects house.
The thermogram is also taken from the same videotape. The camera set-
tings are in the default mode and the outline of the house is barely visible.
Only the hot electrical transformer and the street light are identifiable.
Bottom Right: The same image, but with the gain and contrast increased.
This change in camera settings cause any object to appear hotter than
what it actually is. The arrow indicates the overloading of an area im-
mediately around a hot object in this case the electrical transformer and
the streetlight. This overloading of the image is an inherent design flaw
in the camera itself.
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TUAN ANH NGUYEN ET AL. v. IMMIGRATION AND
NATURALIZATION SERVICE

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT

No. 99-2071. Argued January 9, 2001—Decided June 11, 2001

Petitioner Tuan Anh Nguyen was born out of wedlock in Vietnam to a
Vietnamese citizen and copetitioner Joseph Boulais, a United States
citizen. Nguyen became a lawful permanent United States resident at
age six and was raised by Boulais. At age 22, Nguyen pleaded guilty
in a Texas state court to two counts of sexual assault on a child. Sub-
sequently, respondent Immigration and Naturalization Service initiated
deportation proceedings against him based on his serious criminal
offenses. The Immigration Judge ordered him deportable. Boulais
obtained an order of parentage from a state court while Nguyen’s appeal
was pending before the Board of Immigration Appeals, but the Board
dismissed the appeal, rejecting Nguyen’s citizenship claim because he
had not complied with 8 U. S. C. §1409(a)’s requirements for one born
out of wedlock and abroad to a citizen father and a noncitizen mother.
On appeal, the Fifth Circuit rejected petitioners’ claim that §1409
violates equal protection by providing different citizenship rules for
children born abroad and out of wedlock depending on whether the
citizen parent is the mother or the father.

Held: Section 1409 is consistent with the equal protection guarantee
embedded in the Fifth Amendment’s Due Process Clause. Pp. 59-73.
(@) A child born abroad and out of wedlock acquires at birth the
nationality status of a citizen mother who meets a specified residency
requirement. §1409(c). However, when the father is the citizen par-
ent, inter alia, one of three affirmative steps must be taken before the
child turns 18: legitimization, a declaration of paternity under oath
by the father, or a court order of paternity. §1409(a)(4). The fail-
ure to satisfy this section renders Nguyen ineligible for citizenship.
Pp. 59-60.

(b) A gender-based classification withstands equal protection secru-
tiny if it serves important governmental objectives and the discrimi-
natory means employed are substantially related to the achieve-
ment of those objectives. United States v. Virginia, 518 U. S. 515, 533.
Congress’ decision to impose different requirements on unmarried
fathers and unmarried mothers is based on the significant difference be-
tween their respective relationships to the potential citizen at the time
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of birth and is justified by two important governmental interests.
Pp. 60-71.

(1) The first such interest is the importance of assuring that a
biological parent-child relationship exists. The mother’s relation is
verifiable from the birth itself and is documented by the birth certificate
or hospital records and the witnesses to the birth. However, a father
need not be present at the birth, and his presence is not incontrovertible
proof of fatherhood. See Lehr v. Robertson, 463 U. S. 248, 260, n. 16.
Because fathers and mothers are not similarly situated with regard
to proof of biological parenthood, the imposition of different rules for
each is neither surprising nor troublesome from a constitutional per-
spective. Section 1409(a)(4)’s provision of three options is designed to
ensure acceptable documentation of paternity. Petitioners argue that
§1409(a)(1)’s requirement that a father provide clear and convincing
evidence of parentage is sufficient to achieve the end of establishing
paternity, given the sophistication of modern DNA tests. However,
that section does not mandate DNA testing. Moreover, the Constitu-
tion does not require that Congress elect one particular mechanism
from among many possible methods of establishing paternity, and
§1409(a)(4) represents a reasonable legislative conclusion that the
satisfaction of one of several alternatives will suffice to establish the
father-child blood link required as a predicate to the child’s acquisi-
tion of citizenship. Finally, even a facially neutral rule would some-
times require fathers to take additional affirmative steps which would
not be required of mothers, whose names will be on the birth certificate
as a result of their presence at the birth, and who will have the benefit
of witnesses to the birth to call upon. Pp. 62-64.

(2) The second governmental interest furthered by §1409(a)(4) is
the determination to ensure that the child and citizen parent have some
demonstrated opportunity to develop a relationship that consists of real,
everyday ties providing a connection between child and citizen parent
and, in turn, the United States. Such an opportunity inheres in the
event of birth in the case of a citizen mother and her child, but does not
result as a matter of biological inevitability in the case of an unwed
father. He may not know that a child was conceived, and a mother
may be unsure of the father’s identity. One concern in this context
has always been with young men on duty with the Armed Forces in
foreign countries. Today, the ease of travel and willingness of Ameri-
cans to visit foreign countries have resulted in numbers of trips abroad
that must be of real concern when contemplating the prospect of man-
dating, contrary to Congress’ wishes, citizenship by male parentage sub-
ject to no condition other than the father’s residence in this country.
Equal protection principles do not require Congress to ignore this
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reality. Section 1409 takes the unremarkable step of ensuring that the
opportunity inherent in the event of birth as to the mother-child re-
lationship exists between father and child before citizenship is con-
ferred upon the latter. That interest’s importance is too profound to
be satisfied by a DNA test because scientific proof of biological pater-
nity does not, by itself, ensure father-child contact during the child’s
minority. Congress is well within its authority in refusing, absent
proof of an opportunity for a relationship to develop, to commit this
country to embracing a child as a citizen. Contrary to petitioners’ ar-
gument, §1409 does not embody a gender-based stereotype. There is
nothing irrational or improper in recognizing that at the moment of
birth—a critical event in the statutory scheme and tradition of citi-
zenship law—the mother’s knowledge of the child and the fact of par-
enthood have been established in a way not guaranteed to the unwed
father. Pp. 64-68.

(3) The means Congress chose substantially relate to its interest
in facilitating a parent-child relationship. First, various statutory pro-
visions, in addition to § 1409(a), require that some act linking a child to
the United States occur before the child turns 18. Second, petitioners’
argument that §1409(a)(4) reflects a stereotype that women are more
likely than men to actually establish the required relationship mis-
conceives both the governmental interest’s nature and the equal pro-
tection inquiry. As to the former, Congress could have chosen to ad-
vance the interest of ensuring a meaningful relationship in every
case, but it enacted instead an easily administered scheme to promote
the different but still substantial interest of ensuring an opportunity
for that relationship to develop. Petitioners’ argument confuses the
equal protection inquiry’s means and ends; §1409(a)(4) should not be
invalidated because Congress elected to advance an interest that is
less demanding to satisfy than some alternative. KEven if one conceives
of Congress’ real interest as the establishment of a meaningful relation-
ship, it is almost axiomatic that a policy seeking to foster the opportu-
nity for meaningful parent-child bonds to develop has a close and sub-
stantial bearing on the governmental interest in that bond’s formation.
Here, Congress’ means are in substantial furtherance of an important
governmental objective, and the fit between the means and that end is
exceedingly persuasive. See Virginia, supra, at 533. Pp. 68-70.

(c) Section 1409(a)(4) imposes a minimal obligation. Only the least
onerous of its three options must be satisfied; and it can be satisfied on
the day of birth, or the next day, or for the next 18 years. Section
1409(a), moreover, is not the sole means of attaining citizenship for the
child, who can seek citizenship in his or her own right, rather than via
reliance on parental ties. Pp. 70-71.
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(d) Because the statute satisfies the equal protection scrutiny applied
to gender-based qualifications, this Court need not consider whether it
can confer citizenship on terms other than those specified by Congress
or assess the implications of statements in earlier cases regarding the
wide deference afforded to Congress in exercising its immigration and
naturalization power. Pp. 71-73.

208 F. 3d 528, affirmed.

KENNEDY, J., delivered the opinion of the Court, in which REHNQUIST,
C. J., and STEVENS, SCALIA, and THOMAS, JJ., joined. SCALIA, J., filed a
concurring opinion, in which THOMAS, J., joined, post, p. 73. O’CONNOR,
J., filed a dissenting opinion, in which SOUTER, GINSBURG, and BREYER,
JJ., joined, post, p. 74.

Martha F. Davis argued the cause for petitioners. With
her on the briefs were Nancy A. Falgout, Steven R. Shapiro,
Lucas Guttentag, Julie Goldscheid, and Sherry J. Leiwant.

Deputy Solicitor General Kneedler argued the cause for
respondent. With him on the brief were Solicitor General
Waxman, Assistant Attorney General Ogden, Austin C.
Schlick, Michael Jay Singer, and John S. Koppel.*

JUSTICE KENNEDY delivered the opinion of the Court.

This case presents a question not resolved by a majority of
the Court in a case before us three Terms ago. See Miller v.
Albright, 523 U. S. 420 (1998). Title 8 U. S. C. §1409 gov-
erns the acquisition of United States citizenship by persons
born to one United States citizen parent and one noncitizen
parent when the parents are unmarried and the child is born
outside of the United States or its possessions. The statute
imposes different requirements for the child’s acquisition
of citizenship depending upon whether the citizen parent is

*Briefs of amici curiae urging reversal were filed for Equality Now
et al. by Ogden Northrup Lewis and Jessica Neuwirth; and for the
National Women’s Law Center et al. by Nancy Duff Campbell, Joan
Entmacher, Dina R. Lassow, and Nancy L. Perkins.

Moses Silverman and Kenneth Kimerling filed a brief for the Asian
American Legal Defense and Education Fund, Inc., as amicus curiae.
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the mother or the father. The question before us is whether
the statutory distinction is consistent with the equal pro-
tection guarantee embedded in the Due Process Clause of
the Fifth Amendment.

I

Petitioner Tuan Anh Nguyen was born in Saigon, Vietnam,
on September 11, 1969, to copetitioner Joseph Boulais and a
Vietnamese citizen. Boulais and Nguyen’s mother were not
married. Boulais always has been a citizen of the United
States, and he was in Vietnam under the employ of a corpo-
ration. After he and Nguyen’s mother ended their rela-
tionship, Nguyen lived for a time with the family of Boulais’
new Vietnamese girlfriend. In June 1975, Nguyen, then
almost six years of age, came to the United States. He be-
came a lawful permanent resident and was raised in Texas
by Boulais.

In 1992, when Nguyen was 22, he pleaded guilty in a Texas
state court to two counts of sexual assault on a child. He
was sentenced to eight years in prison on each count. Three
years later, the United States Immigration and Naturaliza-
tion Service (INS) initiated deportation proceedings against
Nguyen as an alien who had been convicted of two crimes
involving moral turpitude, as well as an aggravated felony.
See 8 U. S. C. §§1227(a)(2)(A)(ii) and (iii) (1994 ed., Supp. IV).
Though later he would change his position and argue he was
a United States citizen, Nguyen testified at his deportation
hearing that he was a citizen of Vietnam. The Immigration
Judge found him deportable.

Nguyen appealed to the Board of Immigration Appeals
and, in 1998, while the matter was pending, his father ob-
tained an order of parentage from a state court, based on
DNA testing. By this time, Nguyen was 28 years old. The
Board dismissed Nguyen’s appeal, rejecting his claim to
United States citizenship because he had failed to establish
compliance with 8 U. S. C. § 1409(a), which sets forth the re-
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quirements for one who was born out of wedlock and abroad
to a citizen father and a noncitizen mother.

Nguyen and Boulais appealed to the Court of Appeals for
the Fifth Circuit, arguing that § 1409 violates equal protec-
tion by providing different rules for attainment of citizenship
by children born abroad and out of wedlock depending upon
whether the one parent with American citizenship is the
mother or the father. The court rejected the constitutional
challenge to §1409(a). 208 F. 3d 528, 535 (2000).

The constitutionality of the distinction between unwed
fathers and mothers was argued in Miller, but a majority
of the Court did not resolve the issue. Four Justices, in
two different opinions, rejected the challenge to the gender-
based distinction, two finding the statute consistent with
the Fifth Amendment, see 523 U. S., at 423 (opinion of STE-
VENS, J., joined by REHNQUIST, C. J.), and two conclud-
ing that the court could not confer citizenship as a remedy
even if the statute violated equal protection, see id., at 452
(SCALIA, J., joined by THOMAS, J., concurring in judgment).
Three Justices reached a contrary result, and would have
found the statute violative of equal protection. Id., at 460
(GINSBURG, J., joined by SOUTER and BREYER, JJ., dissent-
ing); id., at 471 (BREYER, J., joined by SOUTER and GINS-
BURG, JJ., dissenting). Finally, two Justices did not reach
the issue as to the father, having determined that the
child, the only petitioner in Miller, lacked standing to raise
the equal protection rights of his father. Id., at 445 (O’CON-
NOR, J., joined by KENNEDY, J., concurring in judgment).

Since Miller, the Courts of Appeal have divided over the
constitutionality of §1409. Compare 208 F. 3d 528 (CA5
2000) (case below) with Lake v. Reno, 226 F. 3d 141 (CA2
2000), and United States v. Ahumada-Aguilar, 189 F. 3d 1121
(CA9 1999). We granted certiorari to resolve the conflict.
530 U.S. 1305 (2000). The father is before the Court in
this case; and, as all agree he has standing to raise the con-
stitutional claim, we now resolve it. We hold that § 1409(a)
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is consistent with the constitutional guarantee of equal
protection.
II

The general requirement for acquisition of citizenship
by a child born outside the United States and its outlying
possessions and to parents who are married, one of whom
is a citizen and the other of whom is an alien, is set forth
in 8 U.S.C. §1401(g). The statute provides that the child
is also a citizen if, before the birth, the citizen parent had
been physically present in the United States for a total of
five years, at least two of which were after the parent turned
14 years of age.

As to an individual born under the same circumstances,
save that the parents are unwed, § 1409(a) sets forth the fol-
lowing requirements where the father is the citizen parent
and the mother is an alien:

“(1) a blood relationship between the person and the
father is established by clear and convincing evidence,

“(2) the father had the nationality of the United
States at the time of the person’s birth,

“(3) the father (unless deceased) has agreed in writing
to provide financial support for the person until the per-
son reaches the age of 18 years, and

“(4) while the person is under the age of 18 years—

“(A) the person is legitimated under the law of the
person’s residence or domicile,

“(B) the father acknowledges paternity of the person
in writing under oath, or

“(C) the paternity of the person is established by ad-
judication of a competent court.”

In addition, §1409(a) incorporates by reference, as to the
citizen parent, the residency requirement of §1401(g).
When the citizen parent of the child born abroad and out
of wedlock is the child’s mother, the requirements for the
transmittal of citizenship are described in § 1409(c):
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“(c) Notwithstanding the provision of subsection (a)
of this section, a person born, after December 23, 1952,
outside the United States and out of wedlock shall be
held to have acquired at birth the nationality status of
his mother, if the mother had the nationality of the
United States at the time of such person’s birth, and if
the mother had previously been physically present in
the United States or one of its outlying possessions for
a continuous period of one year.”

Section 1409(a) thus imposes a set of requirements on the
children of citizen fathers born abroad and out of wedlock
to a noncitizen mother that are not imposed under like
circumstances when the citizen parent is the mother. All
concede the requirements of §§1409(a)(3) and (a)(4), relat-
ing to a citizen father’s acknowledgment of a child while
he is under 18, were not satisfied in this case. We need not
discuss §1409(a)(3), however. It was added in 1986, after
Nguyen’s birth; and Nguyen falls within a transitional rule
which allows him to elect application of either the cur-
rent version of the statute, or the pre-1986 version, which
contained no parallel to §1409(a)(3). See Immigration and
Nationality Act Amendments of 1986, 100 Stat. 3655; note
following 8 U. S. C. §1409; Miller, supra, at 426, n. 3, 432
(opinion of STEVENS, J.). And in any event, our ruling re-
specting §1409(a)(4) is dispositive of the case. As an in-
dividual seeking citizenship under §1409(a) must meet all
of its preconditions, the failure to satisfy §1409(a)(4) renders
Nguyen ineligible for citizenship.

II1

For a gender-based classification to withstand equal pro-
tection scrutiny, it must be established “‘at least that the
[challenged] classification serves “important governmental
objectives and that the discriminatory means employed”
are “substantially related to the achievement of those ob-
jectives.”’”  United States v. Virginia, 518 U.S. 515, 533
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(1996) (quoting Mississippi Univ. for Women v. Hogan, 458
U.S. 718, 724 (1982), in turn quoting Wengler v. Druggists
Mut. Ins. Co., 446 U.S. 142, 150 (1980)). For reasons to
follow, we conclude §1409 satisfies this standard. Given
that determination, we need not decide whether some lesser
degree of scrutiny pertains because the statute impli-
cates Congress’ immigration and naturalization power. See
Miller, 523 U. S., at 434, n. 11 (explaining that the statute
must be subjected to a standard more deferential to the
congressional exercise of the immigration and naturalization
power, but that “[e]Jven if . . . the heightened scrutiny that
normally governs gender discrimination claims applied in
this context,” the statute would be sustained (citations
omitted)).

Before considering the important governmental inter-
ests advanced by the statute, two observations concerning
the operation of the provision are in order. First, a citizen
mother expecting a child and living abroad has the right to
reenter the United States so the child can be born here
and be a 14th Amendment citizen. From one perspective,
then, the statute simply ensures equivalence between two
expectant mothers who are citizens abroad if one chooses
to reenter for the child’s birth and the other chooses not to
return, or does not have the means to do so. This equiva-
lence is not a factor if the single citizen parent living abroad
is the father. For, unlike the unmarried mother, the un-
married father as a general rule cannot control where the
child will be born.

Second, although §1409(a)(4) requires certain conduct to
occur before the child of a citizen father, born out of wedlock
and abroad, reaches 18 years of age, it imposes no limitations
on when an individual who qualifies under the statute can
claim citizenship. The statutory treatment of citizenship is
identical in this respect whether the citizen parent is the
mother or the father. A person born to a citizen parent of
either gender may assert citizenship, assuming compliance
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with statutory preconditions, regardless of his or her age.
And while the conditions necessary for a citizen mother
to transmit citizenship under §1409(c) exist at birth, citi-
zen fathers and/or their children have 18 years to satisfy
the requirements of §1409(a)(4). See Miller, supra, at 435
(opinion of STEVENS, J.).

The statutory distinction relevant in this case, then, is
that §1409(a)(4) requires one of three affirmative steps to
be taken if the citizen parent is the father, but not if the
citizen parent is the mother: legitimation; a declaration of
paternity under oath by the father; or a court order of pa-
ternity. Congress’ decision to impose requirements on un-
married fathers that differ from those on unmarried mothers
is based on the significant difference between their respec-
tive relationships to the potential citizen at the time of birth.
Specifically, the imposition of the requirement for a paternal
relationship, but not a maternal one, is justified by two im-
portant governmental objectives. We discuss each in turn.

A

The first governmental interest to be served is the im-
portance of assuring that a biological parent-child rela-
tionship exists. In the case of the mother, the relation is
verifiable from the birth itself. The mother’s status is docu-
mented in most instances by the birth certificate or hospital
records and the witnesses who attest to her having given
birth.

In the case of the father, the uncontestable fact is that
he need not be present at the birth. If he is present, fur-
thermore, that circumstance is not incontrovertible proof
of fatherhood. See Lehr v. Robertson, 463 U.S. 248, 260,
n. 16 (1983) (“‘The mother carries and bears the child, and
in this sense her parental relationship is clear. The validity
of the father’s parental claims must be gauged by other
measures’” (quoting Caban v. Mohammed, 441 U. S. 380, 397
(1979) (Stewart, J., dissenting))); Trimble v. Gordon, 430
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U.S. 762, 770 (1977) (“The more serious problems of prov-
ing paternity might justify a more demanding standard for
illegitimate children claiming under their fathers’ estates
than that required . . . under their mothers’ estates . . .”).
Fathers and mothers are not similarly situated with re-
gard to the proof of biological parenthood. The imposition
of a different set of rules for making that legal determi-
nation with respect to fathers and mothers is neither sur-
prising nor troublesome from a constitutional perspective.
Cf. Cleburne v. Cleburne Living Center, Inc., 473 U. S. 432,
439 (1985) (explaining that the Equal Protection Clause
“is essentially a direction that all persons similarly situated
should be treated alike”); F. S. Royster Guano Co. v. Vir-
ginia, 253 U.S. 412, 415 (1920). Section 1409(a)(4)’s pro-
vision of three options for a father seeking to establish
paternity—legitimation, paternity oath, and court order of
paternity—is designed to ensure an acceptable documenta-
tion of paternity.

Petitioners argue that the requirement of § 1409(a)(1), that
a father provide clear and convincing evidence of parentage,
is sufficient to achieve the end of establishing paternity,
given the sophistication of modern DNA tests. Brief for
Petitioners 21-24. Section 1409(a)(1) does not actually man-
date a DNA test, however. The Constitution, moreover,
does not require that Congress elect one particular mecha-
nism from among many possible methods of establishing
paternity, even if that mechanism arguably might be the
most scientifically advanced method. With respect to DNA
testing, the expense, reliability, and availability of such test-
ing in various parts of the world may have been of particular
concern to Congress. See Miller, supra, at 437 (opinion of
STEVENS, J.). The requirement of §1409(a)(4) represents a
reasonable conclusion by the legislature that the satisfac-
tion of one of several alternatives will suffice to establish
the blood link between father and child required as a predi-
cate to the child’s acquisition of citizenship. Cf. Lehr, supra,
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at 267-268 (upholding New York statutory requirement that
gave mothers of children born out of wedlock notice of an
adoption hearing, but only extended that right to fathers
who mailed a postecard to a “putative fathers registry”).
Given the proof of motherhood that is inherent in birth itself,
it is unremarkable that Congress did not require the same
affirmative steps of mothers.

Finally, to require Congress to speak without reference
to the gender of the parent with regard to its objective of
ensuring a blood tie between parent and child would be to
insist on a hollow neutrality. As JUSTICE STEVENS pointed
out in Miller, Congress could have required both mothers
and fathers to prove parenthood within 30 days or, for that
matter, 18 years, of the child’s birth. 523 U.S., at 436.
Given that the mother is always present at birth, but that
the father need not be, the facially neutral rule would some-
times require fathers to take additional affirmative steps
which would not be required of mothers, whose names will
appear on the birth certificate as a result of their presence
at the birth, and who will have the benefit of witnesses to
the birth to call upon. The issue is not the use of gender
specific terms instead of neutral ones. Just as neutral terms
can mask discrimination that is unlawful, gender specific
terms can mark a permissible distinction. The equal protec-
tion question is whether the distinction is lawful. Here, the
use of gender specific terms takes into account a biological
difference between the parents. The differential treatment
is inherent in a sensible statutory scheme, given the unique
relationship of the mother to the event of birth.

B
1

The second important governmental interest furthered
in a substantial manner by §1409(a)(4) is the determination
to ensure that the child and the citizen parent have some
demonstrated opportunity or potential to develop not just a
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relationship that is recognized, as a formal matter, by the
law, but one that consists of the real, everyday ties that
provide a connection between child and citizen parent and,
in turn, the United States. See id., at 438-440 (opinion of
STEVENS, J.). In the case of a citizen mother and a child
born overseas, the opportunity for a meaningful relationship
between citizen parent and child inheres in the very event
of birth, an event so often critical to our constitutional and
statutory understandings of citizenship. The mother knows
that the child is in being and is hers and has an initial point
of contact with him. There is at least an opportunity for
mother and child to develop a real, meaningful relationship.
The same opportunity does not result from the event of
birth, as a matter of biological inevitability, in the case of the
unwed father. Given the 9-month interval between con-
ception and birth, it is not always certain that a father will
know that a child was conceived, nor is it always clear that
even the mother will be sure of the father’s identity. This
fact takes on particular significance in the case of a child
born overseas and out of wedlock. One concern in this con-
text has always been with young people, men for the most
part, who are on duty with the Armed Forces in foreign
countries. See Department of Defense, Selected Manpower
Statistics 48, 74 (1999) (reporting that in 1969, the year in
which Nguyen was born, there were 3,458,072 active duty
military personnel, 39,506 of whom were female); Depart-
ment of Defense, Selected Manpower Statisties 29 (1970)
(noting that 1,041,094 military personnel were stationed in
foreign countries in 1969); Department of Defense, Selected
Manpower Statistics 49, 76 (1999) (reporting that in 1999
there were 1,385,703 active duty military personnel, 200,287
of whom were female); id., at 33 (noting that 252,763 military
personnel were stationed in foreign countries in 1999).
When we turn to the conditions which prevail today, we
find that the passage of time has produced additional and
even more substantial grounds to justify the statutory dis-
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tinction. The ease of travel and the willingness of Ameri-
cans to visit foreign countries have resulted in numbers
of trips abroad that must be of real concern when we con-
template the prospect of accepting petitioners’ argument,
which would mandate, contrary to Congress’ wishes, citizen-
ship by male parentage subject to no condition save the
father’s previous length of residence in this country. In
1999 alone, Americans made almost 25 million trips abroad,
excluding trips to Canada and Mexico. See U.S. Dept. of
Commerce, 1999 Profile of U. S. Travelers to Overseas Des-
tinations 1 (Oct. 2000). Visits to Canada and Mexico add
to this figure almost 34 million additional visits. See U. S.
Dept. of Commerce, U. S. Resident Travel to Overseas Coun-
tries, Historical Visitation 1989-1999, p. 1 (Oct. 2000). And
the average American overseas traveler spent 15.1 nights
out of the United States in 1999. 1999 Profile of U. S. Trav-
elers to Overseas Destinations, supra, at 4.

Principles of equal protection do not require Congress to
ignore this reality. To the contrary, these facts demonstrate
the critical importance of the Government’s interest in en-
suring some opportunity for a tie between citizen father
and foreign born child which is a reasonable substitute for
the opportunity manifest between mother and child at the
time of birth. Indeed, especially in light of the number of
Americans who take short sojourns abroad, the prospect
that a father might not even know of the conception is a
realistic possibility. See Miller, supra, at 439 (opinion of
STEVENS, J.). Even if a father knows of the fact of concep-
tion, moreover, it does not follow that he will be present at
the birth of the child. Thus, unlike the case of the mother,
there is no assurance that the father and his biological child
will ever meet. Without an initial point of contact with the
child by a father who knows the child is his own, there is
no opportunity for father and child to begin a relationship.
Section 1409 takes the unremarkable step of ensuring that
such an opportunity, inherent in the event of birth as to the
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mother-child relationship, exists between father and child
before citizenship is conferred upon the latter.

The importance of the governmental interest at issue here
is too profound to be satisfied merely by conducting a DNA
test. The fact of paternity can be established even without
the father’s knowledge, not to say his presence. Paternity
can be established by taking DNA samples even from a
few strands of hair, years after the birth. See Federal Ju-
dicial Center, Reference Manual on Scientific Evidence 497
(2d ed. 2000). Yet scientific proof of biological paternity
does nothing, by itself, to ensure contact between father and
child during the child’s minority.

Congress is well within its authority in refusing, absent
proof of at least the opportunity for the development of a
relationship between citizen parent and child, to commit this
country to embracing a child as a citizen entitled as of birth
to the full protection of the United States, to the absolute
right to enter its borders, and to full participation in the
political process. If citizenship is to be conferred by the un-
witting means petitioners urge, so that its acquisition abroad
bears little relation to the realities of the child’s own ties and
allegiances, it is for Congress, not this Court, to make that
determination. Congress has not taken that path but has
instead chosen, by means of § 1409, to ensure in the case of
father and child the opportunity for a relationship to develop,
an opportunity which the event of birth itself provides for
the mother and child. It should be unobjectionable for Con-
gress to require some evidence of a minimal opportunity for
the development of a relationship with the child in terms the
male can fulfill.

While the INS’ brief contains statements indicating the
governmental interest we here describe, see Brief for Re-
spondent 38, 41, it suggests other interests as well. State-
ments from the INS’ brief are not conclusive as to the objects
of the statute, however, as we are concerned with the objec-
tives of Congress, not those of the INS. We ascertain the



68 TUAN ANH NGUYEN w». INS

Opinion of the Court

purpose of a statute by drawing logical conclusions from its
text, structure, and operation.

Petitioners and their amici argue in addition that, rather
than fulfilling an important governmental interest, §1409
merely embodies a gender-based stereotype. Although the
above discussion should illustrate that, contrary to petition-
ers’ assertions, § 1409 addresses an undeniable difference in
the circumstance of the parents at the time a child is born,
it should be noted, furthermore, that the difference does not
result from some stereotype, defined as a frame of mind re-
sulting from irrational or uncritical analysis. There is noth-
ing irrational or improper in the recognition that at the mo-
ment of birth—a critical event in the statutory scheme and
in the whole tradition of citizenship law—the mother’s
knowledge of the child and the fact of parenthood have been
established in a way not guaranteed in the case of the unwed
father. This is not a stereotype. See Virginia, 518 U. S.,
at 533 (“The heightened review standard our precedent
establishes does not make sex a proscribed -classifica-
tion. . . . Physical differences between men and women . . .
are enduring”).

2

Having concluded that facilitation of a relationship be-
tween parent and child is an important governmental in-
terest, the question remains whether the means Congress
chose to further its objective—the imposition of certain ad-
ditional requirements upon an unwed father—substantially
relate to that end. Under this test, the means Congress
adopted must be sustained.

First, it should be unsurprising that Congress decided
to require that an opportunity for a parent-child relation-
ship occur during the formative years of the child’s minority.
In furtherance of the desire to ensure some tie between this
country and one who seeks citizenship, various other statu-
tory provisions concerning citizenship and naturalization
require some act linking the child to the United States to
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occur before the child reaches 18 years of age. See, e. g., 8
U.S. C. §1431 (child born abroad to one citizen parent and
one noncitizen parent shall become a citizen if, inter alia, the
noncitizen parent is naturalized before the child reaches 18
years of age and the child begins to reside in the United
States before he or she turns 18); § 1432 (imposing same con-
ditions in the case of a child born abroad to two alien parents
who are naturalized).

Second, petitioners argue that §1409(a)(4) is not effective.
In particular, petitioners assert that, although a mother will
know of her child’s birth, “knowledge that one is a parent,
no matter how it is acquired, does not guarantee a rela-
tionship with one’s child.” Brief for Petitioners 16. They
thus maintain that the imposition of the additional require-
ments of §1409(a)(4) only on the children of citizen fathers
must reflect a stereotype that women are more likely than
men to actually establish a relationship with their children.
Id., at 17.

This line of argument misconceives the nature of both the
governmental interest at issue and the manner in which we
examine statutes alleged to violate equal protection. As to
the former, Congress would of course be entitled to advance
the interest of ensuring an actual, meaningful relationship
in every case before citizenship is conferred. Or Congress
could excuse compliance with the formal requirements when
an actual father-child relationship is proved. It did neither
here, perhaps because of the subjectivity, intrusiveness, and
difficulties of proof that might attend an inquiry into any
particular bond or tie. Instead, Congress enacted an easily
administered scheme to promote the different but still
substantial interest of ensuring at least an opportunity for
a parent-child relationship to develop. Petitioners’ argu-
ment confuses the means and ends of the equal protection
inquiry; §1409(a)(4) should not be invalidated because Con-
gress elected to advance an interest that is less demanding
to satisfy than some other alternative.
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Even if one conceives of the interest Congress pursues
as the establishment of a real, practical relationship of con-
siderable substance between parent and child in every case,
as opposed simply to ensuring the potential for the rela-
tionship to begin, petitioners’ misconception of the nature
of the equal protection inquiry is fatal to their argument.
A statute meets the equal protection standard we here apply
so long as it is “‘“substantially related to the achievement
of”’” the governmental objective in question. Virginia,
supra, at 533 (quoting Hogan, 458 U. S., at 724, in turn quot-
ing Wengler, 446 U. S., at 150). It is almost axiomatic that
a policy which seeks to foster the opportunity for meaningful
parent-child bonds to develop has a close and substantial
bearing on the governmental interest in the actual forma-
tion of that bond. None of our gender-based classification
equal protection cases have required that the statute under
consideration must be capable of achieving its ultimate ob-
jective in every instance. In this difficult context of con-
ferring citizenship on vast numbers of persons, the means
adopted by Congress are in substantial furtherance of impor-
tant governmental objectives. The fit between the means
and the important end is “exceedingly persuasive.” See
Virginia, supra, at 533. We have explained that an “ex-
ceedingly persuasive justification” is established “by show-
ing at least that the classification serves ‘important gov-
ernmental objectives and that the discriminatory means
employed’ are ‘substantially related to the achievement of
those objectives.”” Hogan, supra, at 724 (citations omitted).
Section 1409 meets this standard.

C

In analyzing §1409(a)(4), we are mindful that the obli-
gation it imposes with respect to the acquisition of citizen-
ship by the child of a citizen father is minimal. This circum-
stance shows that Congress has not erected inordinate and
unnecessary hurdles to the conferral of citizenship on the
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children of citizen fathers in furthering its important objec-
tives. Only the least onerous of the three options provided
for in §1409(a)(4) must be satisfied. If the child has been
legitimated under the law of the relevant jurisdiction, that
will be the end of the matter. See §1409(a)(4)(A). In the
alternative, a father who has not legitimated his child by
formal means need only make a written acknowledgment
of paternity under oath in order to transmit citizenship to
his child, hardly a substantial burden. See §1409(a)(4)(B).
Or, the father could choose to obtain a court order of pa-
ternity. See §1409(a)(4)(C). The statute can be satisfied on
the day of birth, or the next day, or for the next 18 years.
In this case, the unfortunate, even tragic, circumstance is
that Boulais did not pursue, or perhaps did not know of, these
simple steps and alternatives. Any omission, however, does
not nullify the statutory scheme.

Section 1409(a), moreover, is not the sole means by which
the child of a citizen father can attain citizenship. An indi-
vidual who fails to comply with §1409(a), but who has sub-
stantial ties to the United States, can seek citizenship in his
or her own right, rather than via reliance on ties to a citizen
parent. See, e. g, 8 U.S. C. §§1423, 1427. This option now
may be foreclosed to Nguyen, but any bar is due to the seri-
ous nature of his criminal offenses, not to an equal protec-
tion denial or to any supposed rigidity or harshness in the
citizenship laws.

Iv

The statutory scheme’s satisfaction of the equal protec-
tion scrutiny we apply to gender-based classifications consti-
tutes a sufficient basis for upholding it. It should be noted,
however, that, even were we to conclude that the statute
did not meet this standard of review, petitioners would face
additional obstacles before they could prevail.

The INS urges that, irrespective of whether §1409(a) is
constitutional, the Court cannot grant the relief petitioners
request: the conferral of citizenship on terms other than
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those specified by Congress. There may well be “potential
problems with fashioning a remedy” were we to find the
statute unconstitutional. See Miller, 523 U.S., at 451
(O’CONNOR, J., concurring in judgment); cf. id., at 445, n. 26
(opinion of STEVENS, J.) (declining to address the question
whether the Court could confer the sought-after remedy).
Two Members of today’s majority said in Miller that this
argument was dispositive. See id., at 452-459 (SCALIA, J.,
joined by THOMAS, J., concurring in judgment). Petitioners
ask us to invalidate and sever §§1409(a)(3) and (a)(4), but
it must be remembered that severance is based on the
assumption that Congress would have intended the result.
See 1d., at 457 (SCALIA, J., concurring in judgment) (citing
New York v. United States, 505 U.S. 144 (1992)). In this
regard, it is significant that, although the Immigration and
Nationality Act contains a general severability provision,
Congress expressly provided with respect to the very sub-
chapter of the United States Code at issue and in a provi-
sion entitled “Sole procedure” that “[a] person may only be
naturalized as a citizen of the United States in the manner
and under the conditions prescribed in this subchapter and
not otherwise.” 8 U.S. C. §1421(d); see also Miller, supra,
at 457-458 (SCALIA, J., concurring in judgment). Section
1421(d) refers to naturalization, which in turn is defined as
“conferring of nationality of a state upon a person after
birth.” 8 U.S. C. §1101(a)(23). Citizenship under § 1409(a)
is retroactive to the date of birth, but it is a naturalization
under §1421(d) nevertheless. The conditions specified by
§1409(a) for conferral of citizenship, as a matter of definition,
must take place after the child is born, in some instances
taking as long as 18 years. Section 1409(a), then, is subject
to the limitation imposed by § 1421(d).

In light of our holding that there is no equal protection
violation, we need not rely on this argument. For the same
reason, we need not assess the implications of statements in
our earlier cases regarding the wide deference afforded to
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Congress in the exercise of its immigration and naturaliza-
tion power. See, e. g., Fiallo v. Bell, 430 U. S. 787, 792-793,
and n. 4 (1977) (quoting Galvan v. Press, 347 U. S. 522, 531
(1954)); 430 U. S., at 792 (quoting Oceanic Steam Naw. Co. v.
Stranahan, 214 U.S. 320, 339 (1909)). These arguments
would have to be considered, however, were it to be de-
termined that §1409 did not withstand conventional equal
protection scrutiny.
v

To fail to acknowledge even our most basic biological
differences—such as the fact that a mother must be pres-
ent at birth but the father need not be—risks making the
guarantee of equal protection superficial, and so disserv-
ing it. Mechanistic classification of all our differences as
stereotypes would operate to obscure those misconceptions
and prejudices that are real. The distinction embodied in
the statutory scheme here at issue is not marked by mis-
conception and prejudice, nor does it show disrespect for
either class. The difference between men and women in re-
lation to the birth process is a real one, and the principle
of equal protection does not forbid Congress to address the
problem at hand in a manner specific to each gender.

The judgment of the Court of Appeals is

Affirmed.

JUSTICE SCALIA, with whom JUSTICE THOMAS joins,
concurring.

I remain of the view that the Court lacks power to pro-
vide relief of the sort requested in this suit—namely, con-
ferral of citizenship on a basis other than that prescribed by
Congress. See Miller v. Albright, 523 U. S. 420, 452 (1998)
(SCALIA, J., concurring in judgment). A majority of the
Justices in Miller having concluded otherwise, see id., at
423 (opinion of STEVENS, J., joined by REHNQUIST, C. J.);
1d., at 460 (GINSBURG, J., joined by SOUTER and BREYER, JJ.,
dissenting); id., at 471 (BREYER, J., joined by SOUTER and
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GINSBURG, JJ., dissenting); and a majority of the Court today
proceeding on the same assumption; I think it appropriate
for me to reach the merits of petitioners’ equal protection
claims. I join the opinion of the Court.

JUSTICE O’CONNOR, with whom JUSTICE SOUTER, JUSTICE
GINSBURG, and JUSTICE BREYER join, dissenting.

In a long line of cases spanning nearly three decades, this
Court has applied heightened scrutiny to legislative classifi-
cations based on sex. The Court today confronts another
statute that classifies individuals on the basis of their sex.
While the Court invokes heightened scrutiny, the manner in
which it explains and applies this standard is a stranger
to our precedents. Because the Immigration and Natural-
ization Service (INS) has not shown an exceedingly persua-
sive justification for the sex-based classification embodied in
8 U. 8. C. §1409(a)(4)—. e., because it has failed to establish
at least that the classification substantially relates to the
achievement of important governmental objectives—I would
reverse the judgment of the Court of Appeals.

I

Sex-based statutes, even when accurately reflecting the
way most men or women behave, deny individuals opportu-
nity. Such generalizations must be viewed not in isolation,
but in the context of our Nation’s “‘long and unfortunate
history of sex discrimination.”” J. E. B. v. Alabama ex rel.
T. B., 511 U. S. 127, 136 (1994) (quoting Frontiero v. Richard-
son, 411 U. S. 677, 684 (1973) (plurality opinion)). Sex-based
generalizations both reflect and reinforce “fixed notions con-
cerning the roles and abilities of males and females.” Mis-
sissippt Univ. for Women v. Hogan, 458 U. S. 718, 725 (1982).

For these reasons, a party who seeks to defend a statute
that classifies individuals on the basis of sex “must carry the
burden of showing an ‘exceedingly persuasive justification’
for the classification.” Id., at 724 (quoting Kirchberg v.
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Feenstra, 450 U. S. 455, 461 (1981)); see also United States
v. Virginia, 518 U. S. 515, 531 (1996). The defender of the
classification meets this burden “only by showing at least
that the classification serves ‘important governmental ob-
jectives and that the discriminatory means employed’ are
‘substantially related to the achievement of those objec-
tives.”” Mississippt Univ. for Women, supra, at 724 (quot-
ing Wengler v. Druggists Mut. Ins. Co., 446 U.S. 142, 150
(1980)); see also Virginia, 518 U. S., at 533.

Our cases provide significant guidance concerning the
meaning of this standard and how a reviewing court is to
apply it. This Court’s instruction concerning the application
of heightened scrutiny to sex-based classifications stands in
stark contrast to our elucidation of the rudiments of rational
basis review. To begin with, under heightened scrutiny,
“[t]he burden of justification is demanding and it rests en-
tirely on [the party defending the -classification].” Ibid.
Under rational basis scrutiny, by contrast, the defender of
the classification “has no obligation to produce evidence to
sustain the rationality of a statutory classification.” Heller
v. Doe, 509 U. S. 312, 320 (1993). Instead, “[t]he burden is
on the one attacking the legislative arrangement to negative
every conceivable basis which might support it, whether or
not the basis has a foundation in the record.” Id., at 320-
321 (internal quotation marks and citation omitted).

Further, a justification that sustains a sex-based clas-
sification “must be genuine, not hypothesized or invented
post hoc in response to litigation.” Virginia, supra, at 533.
“[TThe mere recitation of a benign, compensatory purpose is
not an automatic shield which protects against any inquiry
into the actual purposes underlying a statutory scheme.”
Weinberger v. Wiesenfeld, 420 U. S. 636, 648 (1975). Under
rational basis review, by contrast, it is “‘constitutionally
irrelevant [what] reasoning in fact underlay the legislative
decision.”” Railroad Retirement Bd. v. Fritz, 449 U. S. 166,
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179 (1980) (quoting Flemming v. Nestor, 363 U. S. 603, 612
(1960)).

Heightened scrutiny does not countenance justifications
that “rely on overbroad generalizations about the differ-
ent talents, capacities, or preferences of males and females.”
Virginia, supra, at 533. Rational basis review, by con-
trast, is much more tolerant of the use of broad general-
izations about different classes of individuals, so long as the
classification is not arbitrary or irrational. See, e. g., Kimel
v. Florida Bd. of Regents, 528 U.S. 62, 84 (2000); F'ritz,
supra, at 177.

Moreover, overbroad sex-based generalizations are imper-
missible even when they enjoy empirical support. See, e. g.,
J. E. B., supra, at 139, n. 11; Craig v. Boren, 429 U. S. 190,
199 (1976); Wiesenfeld, supra, at 645. Under rational basis
scrutiny, however, empirical support is not even necessary
to sustain a classification. See, e.g., FCC v. Beach Com-
munications, Inc., 508 U. S. 307, 315 (1993) (“[A] legislative
choice is not subject to courtroom factfinding and may be
based on rational speculation unsupported by evidence or
empirical data”).

The different burdens imposed by these equal protection
standards correspond to the different duties of a reviewing
court in applying each standard. The court’s task in apply-
ing heightened scrutiny to a sex-based classification is clear:
“Focusing on the differential treatment or denial of opportu-
nity for which relief is sought, the reviewing court must de-
termine whether the proffered justification is ‘exceedingly
persuasive.”” Virginia, 518 U. S., at 532-533. In making
this determination, the court must inquire into the actual
purposes of the discrimination, for “a tenable justification
must describe actual state purposes, not rationalizations
for actions in fact differently grounded.” Id., at 535-536;
see also id., at 533; Wiesenfeld, supra, at 648; Califano v.
Goldfard, 430 U. S. 199, 212-217 (1977) (plurality opinion);
1d., at 219-221 (STEVENS, J., concurring in judgment). The
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rational basis standard, on the other hand, instructs that
“a classification ‘must be upheld against equal protection
challenge if there is any reasonably conceivable state of
facts that could provide a rational basis for the classifi-
cation.”” Heller, supra, at 320 (quoting Beach Communi-
cations, supra, at 313). This standard permits a court to
hypothesize interests that might support legislative dis-
tinctions, whereas heightened scrutiny limits the realm of
justification to demonstrable reality.

These different standards of equal protection review also
set different bars for the magnitude of the governmental in-
terest that justifies the statutory classification. Heightened
scrutiny demands that the governmental interest served by
the classification be “important,” see, e. g., Virginia, supra,
at 533, whereas rational basis scrutiny requires only that the
end be “legitimate,” see, e. g., Nordlinger v. Hahn, 505 U. S.
1, 10 (1992).

The most important difference between heightened scru-
tiny and rational basis review, of course, is the required fit
between the means employed and the ends served. Under
heightened scrutiny, the discriminatory means must be
“substantially related” to an actual and important govern-
mental interest. See, e. g., Virginia, supra, at 533. Under
rational basis scrutiny, the means need only be “rationally
related” to a conceivable and legitimate state end. See, e. g.,
Cleburne v. Cleburne Living Center, Inc., 473 U. S. 432, 440
(1985).

The fact that other means are better suited to the achieve-
ment of governmental ends therefore is of no moment under
rational basis review. See, e. g., Vance v. Bradley, 440 U. S.
93, 103, n. 20 (1979) (“Even were it not irrelevant to [rational
basis review] that other alternatives might achieve approxi-
mately the same results . . .”); Massachusetts Bd. of Re-
tirement v. Murgia, 427 U. S. 307, 316 (1976) (per curiam,)
(“[TThe State perhaps has not chosen the best means to ac-
complish this purpose. But where rationality is the test, a
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State ‘does not violate the Equal Protection Clause merely
because the classifications made by its laws are imperfect’”
(quoting Dandridge v. Williams, 397 U. S. 471, 485 (1970))).
But because we require a much tighter fit between means
and ends under heightened scrutiny, the availability of
sex-neutral alternatives to a sex-based classification is often
highly probative of the validity of the classification. See,
e.g., Wengler, 446 U.S., at 151 (invalidating a sex-based
classification where a sex-neutral approach would com-
pletely serve the needs of both classes); Orr v. Orr, 440 U. S.
268, 281 (1979) (finding “no reason, therefore, to use sex as a
proxy for need” where the alimony statute already pro-
vided for individualized hearings that took financial circum-
stances into account); Wiesenfeld, 420 U. S., at 653 (finding
a gender-based distinction to be “gratuitous” where “with-
out it, the statutory scheme would only provide benefits to
those men who are in fact similarly situated to the women
the statute aids”).
II

The Court recites the governing substantive standard for
heightened scrutiny of sex-based classifications, see ante, at
60-61, 70, but departs from the guidance of our precedents
concerning such classifications in several ways. In the first
sentence of its equal protection analysis, the majority glosses
over the crucial matter of the burden of justification. Ante,
at 60 (“For a gender-based classification to withstand equal
protection scrutiny, it must be established . . .”); see also
ante, at 70. In other circumstances, the Court’s use of an
impersonal construction might represent a mere elision of
what we have stated expressly in our prior cases. Here,
however, the elision presages some of the larger failings of
the opinion.

For example, the majority hypothesizes about the in-
terests served by the statute and fails adequately to in-
quire into the actual purposes of §1409(a)(4). The Court
also does not always explain adequately the importance
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of the interests that it claims to be served by the provi-
sion. The majority also fails carefully to consider whether
the sex-based classification is being used impermissibly “as
a ‘proxy for other, more germane bases of classification,””
Mississippt Univ. for Women, 458 U.S., at 726 (quoting
Craig, 429 U. S., at 198), and instead casually dismisses the
relevance of available sex-neutral alternatives. And, con-
trary to the majority’s conclusion, the fit between the means
and ends of § 1409(a)(4) is far too attenuated for the provision
to survive heightened scrutiny. In all, the majority opinion
represents far less than the rigorous application of height-
ened scrutiny that our precedents require.

A

According to the Court, “[t]he first governmental interest
to be served is the importance of assuring that a biological
parent-child relationship exists.” Amnte, at 62. The major-
ity does not elaborate on the importance of this interest,
which presumably lies in preventing fraudulent conveyances
of citizenship. Nor does the majority demonstrate that this
is one of the actual purposes of § 1409(a)(4). Assuming that
Congress actually had this purpose in mind in enacting parts
of §1409(a)(4), cf. Miller v. Albright, 523 U. S. 420, 435-436
(1998) (opinion of STEVENS, J.), the INS does not appear to
rely on this interest in its effort to sustain § 1409(a)(4)’s sex-
based classification. Cf. Brief for Respondent 11 (claiming
that §1409 serves “at least two important interests: first,
ensuring that children who are born abroad out of wedlock
have, during their minority, attained a sufficiently recog-
nized or formal relationship to their United States citizen
parent—and thus to the United States—to justify the con-
ferral of citizenship upon them; and second, preventing such
children from being stateless”). In light of the reviewing
court’s duty to “determine whether the proffered justifica-
tion is ‘exceedingly persuasive,”” Virginia, 518 U. S., at 533,
this disparity between the majority’s defense of the statute
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and the INS’ proffered justifications is striking, to say the
least.

The gravest defect in the Court’s reliance on this in-
terest, however, is the insufficiency of the fit between
§1409(a)(4)’s discriminatory means and the asserted end.
Section 1409(c) imposes no particular burden of proof on
mothers wishing to convey citizenship to their children.
By contrast, §1409(a)(1), which petitioners do not challenge
before this Court, requires that “a blood relationship be-
tween the person and the father [be] established by clear
and convincing evidence.” Atop §1409(a)(1), §1409(a)(4)
requires legitimation, an acknowledgment of paternity in
writing under oath, or an adjudication of paternity before
the child reaches the age of 18. It is difficult to see what
§1409(a)(4) accomplishes in furtherance of “assuring that a
biological parent-child relationship exists,” ante, at 62, that
§1409(a)(1) does not achieve on its own. The virtual cer-
tainty of a biological link that modern DNA testing affords
reinforces the sufficiency of §1409(a)(1). See Miller, supra,
at 484-485 (BREYER, J., dissenting).

It is also difficult to see how §1409(a)(4)’s limitation of
the time allowed for obtaining proof of paternity substan-
tially furthers the assurance of a blood relationship. Mod-
ern DNA testing, in addition to providing accuracy un-
matched by other methods of establishing a biological link,
essentially negates the evidentiary significance of the
passage of time. Moreover, the application of §1409(a)(1)’s
“clear and convincing evidence” requirement can account for
any effect that the passage of time has on the quality of the
evidence.

The Court criticizes petitioners’ reliance on the availabil-
ity and sophistication of modern DNA tests, ante, at 63, but
appears to misconceive the relevance of such tests. No one
argues that §1409(a)(1) mandates a DNA test. Legitima-
tion or an adjudication of paternity, see §§1409(a)(4)(A), (O),
may well satisfy the “clear and convincing” standard of
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§1409(a)(1). (Satisfaction of §1409(a)(4) by a written ac-
knowledgment of paternity under oath, see §1409(a)(4)(B),
would seem to do little, if anything, to advance the assurance
of a blood relationship, further stretching the means-end
fit in this context.) Likewise, petitioners’ argument does
not depend on the idea that one particular method of es-
tablishing paternity is constitutionally required. Petition-
ers’ argument rests instead on the fact that, if the goal is to
obtain proof of paternity, the existence of a statutory pro-
vision governing such proof, coupled with the efficacy and
availability of modern technology, is highly relevant to the
sufficiency of the tailoring between §1409(a)(4)’s sex-based
classification and the asserted end. Because §1409(a)(4)
adds little to the work that §1409(a)(1) does on its own, it
is difficult to say that §1409(a)(4) “substantially furthers”
an important governmental interest. Kirchberg, 450 U. S.,
at 461.

The majority concedes that Congress could achieve the
goal of assuring a biological parent-child relationship in a
sex-neutral fashion, but then, in a surprising turn, dismisses
the availability of sex-neutral alternatives as irrelevant. As
the Court suggests, “Congress could have required both
mothers and fathers to prove parenthood within 30 days or,
for that matter, 18 years, of the child’s birth.” Ante, at 64
(citing Miller, supra, at 436 (opinion of STEVENS, J.)). In-
deed, whether one conceives the majority’s asserted interest
as assuring the existence of a biological parent-child rela-
tionship, ante, at 62, or as ensuring acceptable documenta-
tion of that relationship, ante, at 63, a number of sex-neutral
arrangements—including the one that the majority offers—
would better serve that end. As the majority seems implic-
itly to acknowledge at one point, ante, at 62, a mother will
not always have formal legal documentation of birth because
a birth certificate may not issue or may subsequently be lost.
Conversely, a father’s name may well appear on a birth cer-
tificate. While it is doubtless true that a mother’s blood re-
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lation to a child is uniquely “verifiable from the birth itself”
to those present at birth, ibid., the majority has not shown
that a mother’s birth relation is uniquely verifiable by the
INS, much less that any greater verifiability warrants a sex-
based, rather than a sex-neutral, statute.

In our prior cases, the existence of comparable or superior
sex-neutral alternatives has been a powerful reason to reject
a sex-based classification. See supra, at 78. The majority,
however, turns this principle on its head by denigrating as
“hollow” the very neutrality that the law requires. Ante, at
64. While the majority trumpets the availability of superior
sex-neutral alternatives as confirmation of § 1409(a)(4)’s va-
lidity, our precedents demonstrate that this fact is a decided
strike against the law. Far from being “hollow,” the avoid-
ance of gratuitous sex-based distinctions is the hallmark of
equal protection. Cf. J E. B., 511 U. S., at 152-153 (KEN-
NEDY, J., concurring in judgment) (“ ‘At the heart of the Con-
stitution’s guarantee of equal protection lies the simple com-
mand that the Government must treat citizens as individuals,
not as simply components of a racial [or] sexual . . . class’”
(quoting Metro Broadcasting, Inc. v. FCC, 497 U. S. 547, 602
(1990) (O’CONNOR, J., dissenting))).

The majority’s acknowledgment of the availability of sex-
neutral alternatives scarcely confirms the point that “[t]he
differential treatment is inherent in a sensible statutory
scheme.” Ante, at 64. The discussion instead demon-
strates that, at most, differential impact will result from the
fact that “[flathers and mothers are not similarly situated
with regard to the proof of biological parenthood.” Amnte, at
63. In other words, it will likely be easier for mothers to
satisfy a sex-neutral proof of parentage requirement. But
facially neutral laws that have a disparate impact are a dif-
ferent animal for purposes of constitutional analysis than
laws that specifically provide for disparate treatment. We
have long held that the differential impact of a facially neu-
tral law does not trigger heightened scrutiny, see, e.g.,
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Washington v. Davis, 426 U. S. 229 (1976), whereas we apply
heightened scrutiny to laws that facially classify individuals
on the basis of their sex. See, e.g.,, United States v. Vir-
gimia, 518 U.S. 515 (1996); see also J. K. B., supra, at 152
(KENNEDY, J., concurring in judgment) (“[OJur case law does
reveal a strong presumption that gender classifications are
invalid”); Parham v. Hughes, 441 U. S. 347, 351 (1979) (plural-
ity opinion) (“Not all legislation, however, is entitled to the
same presumption of validity. . . . [T]he presumption of statu-
tory validity may also be undermined when a State has
enacted legislation creating classes based upon certain other
immutable human attributes” (citing, inter alia, Reed v.
Reed, 404 U. S. 71 (1971))).

If rational basis scrutiny were appropriate in this case,
then the claim that “[t]he Constitution . . . does not require
that Congress elect one particular mechanism from among
many possible methods of establishing paternity,” ante, at
63, would have much greater force. So too would the claim
that “[t]he requirement of §1409(a)(4) represents a reason-
able conclusion . . . .” Ibid. But fidelity to the Con-
stitution’s pledge of equal protection demands more when a
facially sex-based classification is at issue. This is not be-
cause we sit in judgment of the wisdom of laws in one in-
stance but not the other, cf. Beach Communications, 508
U. S., at 313, but rather because of the potential for “injury
... to personal dignity,” J. E. B., supra, at 153 (KENNEDY, J.,
concurring in judgment), that inheres in or accompanies so
many sex-based classifications.

B

The Court states that “[t]he second important governmen-
tal interest furthered in a substantial manner by § 1409(a)(4)
is the determination to ensure that the child and the citizen
parent have some demonstrated opportunity or potential to
develop not just a relationship that is recognized, as a for-
mal matter, by the law, but one that consists of the real,
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everyday ties that provide a connection between child and
citizen parent and, in turn, the United States.” Ante, at
64-65. The Court again fails to demonstrate that this was
Congress’ actual purpose in enacting §1409(a)(4). The ma-
jority’s focus on “some demonstrated opportunity or poten-
tial to develop . . . real, everyday ties” in fact appears to be
the type of hypothesized rationale that is insufficient under
heightened scrutiny. See supra, at 75-717.

The INS asserts the governmental interest of “ensur-
ing that children who are born abroad out of wedlock have,
during their minority, attained a sufficiently recognized or
formal relationship to their United States citizen parent—
and thus to the United States—to justify the conferral of
citizenship upon them.” Brief for Respondent 11. The ma-
jority’s asserted end, at best, is a simultaneously watered-
down and beefed-up version of this interest asserted by the
INS. The majority’s rendition is weaker than the INS’ in
that it emphasizes the “opportunity or potential to develop”
a relationship rather than the actual relationship about
which the INS claims Congress was concerned. The majori-
ty’s version is also stronger in that it goes past the formal
relationship apparently desired by the INS to “real, every-
day ties.”

Assuming, as the majority does, that Congress was actu-
ally concerned about ensuring a “demonstrated opportunity”
for a relationship, it is questionable whether such an oppor-
tunity qualifies as an “important” governmental interest
apart from the existence of an actual relationship. By focus-
ing on “opportunity” rather than reality, the majority pre-
sumably improves the chances of a sufficient means-end fit.
But in doing so, it dilutes significantly the weight of the in-
terest. It is difficult to see how, in this citizenship-conferral
context, anyone profits from a “demonstrated opportunity”
for a relationship in the absence of the fruition of an ac-
tual tie. Children who have an “opportunity” for such a tie
with a parent, of course, may never develop an actual rela-
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tionship with that parent. See Miller, 523 U.S., at 440
(opinion of STEVENS, J.). If a child grows up in a foreign
country without any postbirth contact with the citizen par-
ent, then the child’s never-realized “opportunity” for a re-
lationship with the citizen seems singularly irrelevant to
the appropriateness of granting citizenship to that child.
Likewise, where there is an actual relationship, it is the
actual relationship that does all the work in rendering ap-
propriate a grant of citizenship, regardless of when and how
the opportunity for that relationship arose.

Accepting for the moment the majority’s focus on “oppor-
tunity,” the attempt to justify §1409(a)(4) in these terms is
still deficient. Even if it is important “to require that an
opportunity for a parent-child relationship occur during
the formative years of the child’s minority,” ante, at 68,
it is difficult to see how the requirement that proof of such
opportunity be obtained before the child turns 18 substan-
tially furthers the asserted interest. As the facts of this
case demonstrate, ante, at 57, it is entirely possible that a
father and child will have the opportunity to develop a re-
lationship and in fact will develop a relationship without
obtaining the proof of the opportunity during the child’s
minority. After his parents’ relationship had ended, peti-
tioner Nguyen lived with the family of his father’s new
girlfriend. In 1975, before his sixth birthday, Nguyen came
to the United States, where he was reared by his father,
petitioner Boulais. In 1997, a DNA test showed a 99.98%
probability of paternity, and, in 1998, Boulais obtained an
order of parentage from a Texas court.

Further underscoring the gap between the diserimina-
tory means and the asserted end is the possibility that “a
child might obtain an adjudication of paternity ‘absent any
affirmative act by the father, and perhaps even over his
express objection.”” Miller, 523 U. S., at 486 (BREYER, J.,
dissenting) (quoting id., at 434 (opinion of STEVENS, J.)).
The fact that the means-end fit can break down so readily
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in theory, and not just in practice, is hardly characteristic
of a “substantial” means-end relationship.

Moreover, available sex-neutral alternatives would at
least replicate, and could easily exceed, whatever fit there
is between §1409(a)(4)’s discriminatory means and the ma-
jority’s asserted end. According to the Court, § 1409(a)(4) is
designed to ensure that fathers and children have the same
“opportunity which the event of birth itself provides for the
mother and child.” Ante, at 67. Even assuming that this
is so, Congress could simply substitute for §1409(a)(4) a re-
quirement that the parent be present at birth or have knowl-
edge of birth. Cf. Miller, supra, at 487 (BREYER, J., dissent-
ing). Congress could at least allow proof of such presence
or knowledge to be one way of demonstrating an opportu-
nity for a relationship. Under the present law, the statute
on its face accords different treatment to a mother who is
by nature present at birth and a father who is by choice
present at birth even though those two individuals are
similarly situated with respect to the “opportunity” for a
relationship. The mother can transmit her citizenship at
birth, but the father cannot do so in the absence of at least
one other affirmative act. The different statutory treat-
ment is solely on account of the sex of the similarly situated
individuals. This type of treatment is patently inconsistent
with the promise of equal protection of the laws. See, e. g.,
Reed, 404 U.S., at 77 (“By providing dissimilar treatment
for men and women who are thus similarly situated, the chal-
lenged section violates the Equal Protection Clause”).

Indeed, the idea that a mother’s presence at birth sup-
plies adequate assurance of an opportunity to develop a re-
lationship while a father’s presence at birth does not would
appear to rest only on an overbroad sex-based general-
ization. A mother may not have an opportunity for a re-
lationship if the child is removed from his or her mother
on account of alleged abuse or neglect, or if the child and
mother are separated by tragedy, such as disaster or war,
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of the sort apparently present in this case. There is no rea-
son, other than stereotype, to say that fathers who are
present at birth lack an opportunity for a relationship on
similar terms. The “[p]hysical differences between men and
women,” Virginia, 518 U. S., at 533, therefore do not justify
§ 1409(a)(4)’s discrimination.

The majority later ratchets up the interest, for the sake
of argument, to “the establishment of a real, practical re-
lationship of considerable substance between parent and
child in every case, as opposed simply to ensuring the poten-
tial for the relationship to begin.” Amnte, at 70. But the
majority then dismisses the distinction between opportunity
and reality as immaterial to the inquiry in this case. Ibid.
The majority rests its analysis of the means-end fit largely
on the following proposition: “It is almost axiomatic that a
policy which seeks to foster the opportunity for meaningful
parent-child bonds to develop has a close and substantial
bearing on the governmental interest in the actual formation
of that bond.” Ibid. A bare assertion of what is allegedly
“almost axiomatic,” however, is no substitute for the “de-
manding” burden of justification borne by the defender of
the classification. Virginia, supra, at 533.

Moreover, the Court’s reasoning hardly conforms to the
tailoring requirement of heightened scrutiny. The fact that
a discriminatory policy embodies the good intention of “seek-
[ing] to foster” the opportunity for something beneficial to
happen is of little relevance in itself to whether the policy
substantially furthers the desired occurrence. Whether the
classification indeed “has a close and substantial bearing”
on the actual occurrence of the preferred result depends on
facts and circumstances and must be proved by the classifi-
cation’s defender. Far from being a virtual axiom, the re-
lationship between the intent to foster an opportunity and
the fruition of the desired effect is merely a contingent
proposition. The majority’s sweeping claim is no surrogate
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for the careful application of heightened scrutiny to a par-
ticular classification.

The question that then remains is the sufficiency of the
fit between §1409(a)(4)’s discriminatory means and the goal
of “establish[ing] . . . a real, practical relationship of con-
siderable substance.” Ante, at 70. If Congress wishes to
advance this end, it could easily do so by employing a
sex-neutral classification that is a far “more germane bas[i]s
of classification” than sex, Craig, 429 U.S., at 198. For
example, Congress could require some degree of regular
contact between the child and the citizen parent over a
period of time. See Miller, 523 U.S., at 470 (GINSBURG,
J., dissenting).

The majority again raises this possibility of the use of
sex-neutral means only to dismiss it as irrelevant. The
Court admits that “Congress could excuse compliance with
the formal requirements when an actual father-child re-
lationship is proved,” but speculates that Congress did not
do so “perhaps because of the subjectivity, intrusiveness,
and difficulties of proof that might attend an inquiry into any
particular bond or tie.” Amnte, at 69. We have repeatedly
rejected efforts to justify sex-based classifications on the
ground of administrative convenience. See, e.g., Wengler,
446 U. S., at 152; Frontiero, 411 U. S., at 690-691. There is
no reason to think that this is a case where administrative
convenience concerns are so powerful that they would justify
the sex-based discrimination, cf. Wengler, supra, at 152,
especially where the use of sex as a proxy is so ill fit to the
purported ends as it is here. And to the extent Congress
might seek simply to ensure an “opportunity” for a rela-
tionship, little administrative inconvenience would seem to
accompany a sex-neutral requirement of presence at birth,
knowledge of birth, or contact between parent and child
prior to a certain age.

The claim that §1409(a)(4) substantially relates to the
achievement of the goal of a “real, practical relationship”
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thus finds support not in biological differences but instead
in a stereotype—i. e., “the generalization that mothers are
significantly more likely than fathers . . . to develop caring
relationships with their children.” Miller, supra, at 482—
483 (BREYER, J., dissenting). Such a claim relies on “the
very stereotype the law condemns,” J. E. B., 511 U.S.,, at
138 (internal quotation marks omitted), “lends credibility”
to the generalization, Mississippt Univ. for Women, 458
U.S., at 730, and helps to convert that “assumption” into
“a self-fulfilling prophecy,” ibid. See also J. E. B., supra,
at 140 (“When state actors exercise peremptory challenges
in reliance on gender stereotypes, they ratify and reinforce
prejudicial views of the relative abilities of men and
women”). Indeed, contrary to this stereotype, Boulais has
reared Nguyen, while Nguyen apparently has lacked a re-
lationship with his mother.

The majority apparently tries to avoid reliance on this
stereotype by characterizing the governmental interest as a
“demonstrated opportunity” for a relationship and attempt-
ing to close the gap between opportunity and reality with a
dubious claim about what is “almost axiomatic.” But the
fact that one route is wisely forgone does not mean that
the other is plausibly taken. The inescapable conclusion in-
stead is that §1409(a)(4) lacks an exceedingly persuasive
justification.

In denying petitioner’s claim that §1409(a)(4) rests on
stereotypes, the majority articulates a misshapen notion of
“stereotype” and its significance in our equal protection
jurisprudence. The majority asserts that a “stereotype” is
“defined as a frame of mind resulting from irrational or
uncritical analysis.” Amnte, at 68. This Court has long rec-
ognized, however, that an impermissible stereotype may
enjoy empirical support and thus be in a sense “rational.”
See, e. g., J. E. B., supra, at 139, n. 11 (“We have made abun-
dantly clear in past cases that gender classifications that rest
on impermissible stereotypes violate the Equal Protection
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Clause, even when some statistical support can be conjured
up for the generalization”); Craig, 429 U. S., at 201 (invali-
dating a sex-based classification even though the evidence
supporting the distinction was “not trivial in a statistical
sense”); id., at 202 (noting that “prior cases have consistently
rejected the use of sex as a decisionmaking factor even
though the statutes in question certainly rested on far more
predictive empirical relationships than this”); Wiesenfeld,
420 U. S., at 645 (invalidating a sex-based classification even
though the underlying generalization was “not entirely with-
out empirical support”). Indeed, the stereotypes that un-
derlie a sex-based classification “may hold true for many,
even most, individuals.” Mziller, 523 U. S., at 460 (GINS-
BURG, J., dissenting). But in numerous cases where a meas-
ure of truth has inhered in the generalization, “the Court
has rejected official actions that classify unnecessarily and
overbroadly by gender when more accurate and impartial
functional lines can be drawn.” Ibid.

Nor do stereotypes consist only of those overbroad gen-
eralizations that the reviewing court considers to “show
disrespect” for a class, ante, at 73. Cf, e.g., Craig, supra,
at 198-201. The hallmark of a stereotypical sex-based clas-
sification under this Court’s precedents is not whether the
classification is insulting, but whether it “relie[s] upon the
simplistie, outdated assumption that gender could be used as
a ‘proxy for other, more germane bases of classification.””
Mississippi Univ. for Women, supra, at 726 (quoting Craig,
supra, at 198).

It is also important to note that, while our explanations
of many decisions invalidating sex-based classifications have
pointed to the problems of “stereotypes” and “overbroad
generalizations,” these explanations certainly do not mean
that the burden is on the challenger of the classification to
prove legislative reliance on such generalizations. Indeed,
an arbitrary distinction between the sexes may rely on no
identifiable generalization at all but may simply be a de-
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nial of opportunity out of pure caprice. Such a distinction,
of course, would nonetheless be a classic equal protection
violation. The burden of proving that use of a sex-based
classification substantially relates to the achievement of an
important governmental interest remains unmistakably and
entirely with the classification’s defender. See, e.g., Vir-
ginia, 518 U. S., at 532-533.

C

The Court has also failed even to acknowledge the “vol-
umes of history” to which “[tloday’s skeptical scrutiny of
official action denying rights or opportunities based on sex
responds.” Id., at 531. The history of sex discrimination
in laws governing the transmission of citizenship and with
respect to parental responsibilities for children born out of
wedlock counsels at least some circumspection in discerning
legislative purposes in this context. See generally Miller,
supra, at 460-468 (GINSBURG, J., dissenting).

Section 1409 was first enacted as §205 of the Nationality
Act of 1940, 54 Stat. 1139-1140. The 1940 Act had been
proposed by the President, forwarding a report by a spe-
cially convened Committee of Advisors, including the At-
torney General. The Committee explained to Congress the
rationale for § 205, whose sex-based classification remains in
effect today:

“[TThe Department of State has, at least since 1912,
uniformly held that an illegitimate child born abroad
of an American mother acquires at birth the national-
ity of the mother, in the absence of legitimation or ad-
judication establishing the paternity of the child. This
ruling is based . . . on the ground that the mother in
such case stands in the place of the father. ... [Ulnder
American law the mother has a right to custody and
control of such a child as against the putative father, and
18 bound to maintain it as its natural guardian. This
rule seems to be in accord with the old Roman law and
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with the laws of Spain and France.” To Revise and
Codify the Nationality Laws of the United States, Hear-
ings on H. R. 6127 before the House Committee on Im-
migration and Naturalization, 76th Cong., 1st Sess., 431
(1945) (reprinting Message from the President, Nation-
ality Laws of the United States (1938)) (emphasis added
and internal quotation marks and citations omitted).

Section 1409(a)(4) is thus paradigmatic of a historic re-
gime that left women with responsibility, and freed men
from responsibility, for nonmarital children. Under this law,
as one advocate explained to Congress in a 1932 plea for a
sex-neutral citizenship law, “when it comes to the illegiti-
mate child, which is a great burden, then the mother is
the only recognized parent, and the father is put safely in
the background.” Naturalization and Citizenship Status of
Certain Children of Mothers Who Are Citizens of the United
States, Hearing on H. R. 5489 before the House Committee
on Immigration and Naturalization, 72d Cong., 1st Sess., 3
(testimony of Burnita Shelton Matthews); see also id., at 5
(citizenship law “permit[s] [the father] to escape the burdens
incident to illegitimate parenthood”). Unlike §1409(a)(4),
our States’ child custody and support laws no longer assume
that mothers alone are “bound” to serve as “natural guard-
ians” of nonmarital children. See, e. g., Ariz. Rev. Stat. Ann.
§25-501 (1999) (equal duties of support); cf. Cal. Civ. Code
Ann. §4600 (West 1972) (abolishing “tender years” doctrine).
The majority, however, rather than confronting the stereo-
typical notion that mothers must care for these children and
fathers may ignore them, quietly condones the “very stereo-
type the law condemns,” J. E. B., 511 U. S., at 138 (internal
quotation marks omitted).

Punctuating the disparity between the majority’s and the
INS’ accounts of the governmental interests at stake is the
majority’s failure even to address the INS’ second asserted
rationale: that §1409 prevents certain children from being
stateless. Brief for Respondent 11; see also id., at 17-18
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(describing statelessness problem). The Court certainly has
good reason to reject this asserted rationale. Indeed, the
INS hardly even attempts to show how the statelessness
concern justifies the discriminatory means of §1409(a)(4) in
particular. The INS instead undertakes a demonstration
of how the statelessness concern justifies §1409(c)’s relaxed
residency requirements for citizen mothers. See id., at 17-
19, 42-43, 44, n. 23. But petitioners do not challenge here
the distinction between § 1401(g), which requires that citizen
fathers have previously resided in the United States for five
years, including at least two years after the age of 14, and
§1409(c), which provides that a citizen mother need only
have resided in the United States for one year. The INS’
proffered justification of statelessness thus does nothing to
buttress the case for §1409(a)(4).

The Court also makes a number of observations that tend,
on the whole, to detract and distract from the relevant equal
protection inquiry. For example, presumably referring to
§1409 in general, the majority suggests that “the statute
simply ensures equivalence between two expectant mothers
who are citizens abroad if one chooses to reenter for the
child’s birth and the other chooses not to return, or does not
have the means to do so.” Ante, at 61. But even apart
from the question whether this was one of Congress’ actual
purposes (and the majority does not affirmatively claim that
it was), this equivalence is quite beside the point of petition-
ers’ constitutional challenge, which is directed at the dissimi-
lar treatment accorded to fathers and mothers.

The Court also states that the obligation imposed by
§1409(a)(4) is “minimal” and does not present “inordinate
and unnecessary hurdles” to the acquisition of citizenship
by the nonmarital child of a citizen father. Amnte, at 70.
Even assuming that the burden is minimal (and the question
whether the hurdle is “unnecessary” is quite different in kind
from the question whether it is burdensome), it is well set-
tled that “the ‘absence of an insurmountable barrier’ will not
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redeem an otherwise unconstitutionally discriminatory law.”
Kirchberg, 450 U. S., at 461 (quoting Trimble v. Gordon, 430
U. 8. 762, 774 (1977)).

Finally, while the recitation of statistics concerning mili-
tary personnel and overseas travel, ante, at 656—66, highlights
the opportunities for United States citizens to interact with
citizens of foreign countries, it bears little on the question
whether §1409(a)(4)’s discriminatory means are a permissi-
ble governmental response to those circumstances. Indeed,
the majority’s discussion may itself simply reflect the stereo-
type of male irresponsibility that is no more a basis for the
validity of the classification than are stereotypes about the
“traditional” behavior patterns of women.

It is, of course, true that the failure to recognize rele-
vant differences is out of line with the command of equal
protection. See ante, at 73. But so too do we undermine
the promise of equal protection when we try to make our
differences carry weight they simply cannot bear. This
promise informs the proper application of heightened scru-
tiny to sex-based classifications and demands our scrupulous
adherence to that test.

I11

The Court identifies two “additional obstacles” that peti-
tioners would face even were the Court to accept the con-
clusion that the statute fails heightened scrutiny. Ante, at
71. The first question concerns “‘potential problems with
fashioning a remedy.”” Ante, at 72 (quoting Miller, 523
U. S., at 451 (O’CONNOR, J., concurring in judgment) (citing
1d., at 452-459 (SCALIA, J., concurring in judgment))). The
second question concerns “the implications of statements in
our earlier cases regarding the wide deference afforded to
Congress in the exercise of its immigration and naturaliza-
tion power.” Ante, at 72-73. I believe that petitioners are
able to surmount both of these hurdles.

As to the matter of remedy, severance of § 1409(a)(4) would
have been appropriate had petitioners prevailed. Several
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factors support this conclusion. The Immigration and Na-
tionality Act (INA) contains a general severability clause,
which provides: “If any particular provision of this Act,
or the application thereof to any person or circumstance,
is held invalid, the remainder of the Act and the application
of such provision to other persons or circumstances shall not
be affected thereby.” §406, 66 Stat. 281; see note following
8 U.S.C. §1101, p. 38, “Separability.” We have concluded
that this severability clause “is unambiguous and gives rise
to a presumption that Congress did not intend the validity
of the [INA] as a whole, or any part of the [INA], to depend
upon whether” any one provision was unconstitutional.
INS v. Chadha, 462 U. S. 919, 932 (1983).

Title 8 U. S. C. § 1421(d), which states that “[a] person may
only be naturalized as a citizen of the United States in the
manner and under the conditions prescribed in this sub-
chapter and not otherwise,” has no effect on the operation
of the INA’s general severability clause in this case. Section
1421(d) governs only naturalization, which the statute de-
fines as “the conferring of nationality of a state upon a per-
son after birth,” §1101(a)(23), whereas §§1401(g) and 1409
deal with the transmission of citizenship at birth, see § 1401
(“The following shall be nationals and citizens of the United
States at birth . . .”). Further, unlike the INA’s general
severability clause, §1421(d) does not specifically address
the scenario where a particular provision is held invalid.
Indeed, the INS does not even rely on § 1421(d) in its brief.

Nor does our decision in INS v. Pangilinan, 486 U. S. 875
(1988), preclude severance here. In Pangilinan, this Court
held that courts lack equitable authority to order the natu-
ralization of persons who did not satisfy the statutory re-
quirements for naturalization. Id., at 883-885. Petitioners
in the instant case, however, seek the exercise of no such
equitable power. Petitioners instead seek severance of the
offending provisions so that the statute, free of its con-
stitutional defect, can operate to determine whether citizen-
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ship was transmitted at birth. Cf. Miller, supra, at 488-489
(BREYER, J., dissenting).

In addition to the severance clause, this Court has often
concluded that, in the absence of legislative direction not
to sever the infirm provision, “extension, rather than nul-
lification,” of a benefit is more faithful to the legislative de-
sign. Califano v. Westcott, 443 U. S. 76, 89-90 (1979); see
also Weinberger v. Wiesenfeld, 420 U. S. 636 (1975); Fron-
tiero, 411 U. S., at 691, n. 25. The choice of extension over
nullification also would have the virtue of avoiding injury to
parties who are not represented in the instant litigation.
And Congress, of course, remains free to redesign the stat-
ute in a manner that comports with the Constitution.

As to the question of deference, the pivotal case is Fiallo
v. Bell, 430 U.S. 787 (1977). Fliallo, however, is readily
distinguished. Fiallo involved constitutional challenges to
various statutory distinctions, including a classification
based on the sex of a United States citizen or lawful per-
manent resident, that determined the availability of a special
immigration preference to certain aliens by virtue of their
relationship with the citizen or lawful permanent resident.
Id., at 788-792; see also Miller, supra, at 429 (opinion of
STEVENS, J.). The Court, emphasizing “the limited scope
of judicial inquiry into immigration legislation,” 430 U. S,
at 792, rejected the constitutional challenges. The Court
noted its repeated prior emphasis that “‘over no conceiv-
able subject is the legislative power of Congress more com-
plete than it is over’ the admission of aliens.” Ibid. (quot-
ing Oceanic Steam Nav. Co. v. Stranahan, 214 U.S. 320,
339 (1909)).

The instant case is not about the admission of aliens but
instead concerns the logically prior question whether an in-
dividual is a citizen in the first place. A predicate for ap-
plication of the deference commanded by Fiallo is that the
individuals concerned be aliens. But whether that predicate
obtains is the very matter at issue in this case. Cf. Miller,
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523 U. S., at 433, n. 10 (opinion of STEVENS, J.) (“[T]he Gov-
ernment now argues . . . that an alien outside the territory
of the United States has no substantive rights cognizable
under the Fifth Amendment. Even if that is so, the ques-
tion to be decided is whether petitioner is such an alien
or whether, as [petitioner] claims, [petitioner] is a citizen.
Thus, we must address the merits to determine whether
the predicate for this argument is accurate” (internal quota-
tion marks and citation omitted)). Because §§ 1401 and 1409
govern the conferral of citizenship at birth, and not the ad-
mission of aliens, the ordinary standards of equal protection
review apply. See id., at 480-481 (BREYER, J., dissenting).

* * *

No one should mistake the majority’s analysis for a careful
application of this Court’s equal protection jurisprudence
concerning sex-based classifications. Today’s decision in-
stead represents a deviation from a line of cases in which we
have vigilantly applied heightened scrutiny to such classifi-
cations to determine whether a constitutional violation has
occurred. I trust that the depth and vitality of these prece-
dents will ensure that today’s error remains an aberration.
I respectfully dissent.
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GOOD NEWS CLUB ET AL. v. MILFORD
CENTRAL SCHOOL
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THE SECOND CIRCUIT

No. 99-2036. Argued February 28, 2001—Decided June 11, 2001

Under New York law, respondent Milford Central School (Milford) enacted
a policy authorizing district residents to use its building after school
for, among other things, (1) instruction in education, learning, or the
arts and (2) social, civic, recreational, and entertainment uses pertain-
ing to the community welfare. Stephen and Darleen Fournier, district
residents eligible to use the school’s facilities upon approval of their
proposed use, are sponsors of the Good News Club, a private Christian
organization for children ages 6 to 12. Pursuant to Milford’s policy,
they submitted a request to hold the Club’s weekly afterschool meet-
ings in the school. Milford denied the request on the ground that the
proposed use—to sing songs, hear Bible lessons, memorize scripture,
and pray—was the equivalent of religious worship prohibited by the
community use policy. Petitioners (collectively, the Club), filed suit
under 42 U. S. C. §1983, alleging, inter alia, that the denial of the Club’s
application violated its free speech rights under the First and Four-
teenth Amendments. The District Court ultimately granted Milford
summary judgment, finding the Club’s subject matter to be religious
in nature, not merely a discussion of secular matters from a religious
perspective that Milford otherwise permits. Because the school had
not allowed other groups providing religious instruction to use its
limited public forum, the court held that it could deny the Club ac-
cess without engaging in unconstitutional viewpoint discrimination.
In affirming, the Second Circuit rejected the Club’s contention that
Milford’s restriction was unreasonable, and held that, because the Club’s
subject matter was quintessentially religious and its activities fell
outside the bounds of pure moral and character development, Milford’s
policy was constitutional subject discrimination, not unconstitutional
viewpoint discrimination.

Held:
1. Milford violated the Club’s free speech rights when it excluded the
Club from meeting after hours at the school. Pp. 106-112.
(a) Because the parties so agree, this Court assumes that Milford
operates a limited public forum. A State establishing such a forum is
not required to and does not allow persons to engage in every type of
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speech. It may be justified in reserving its forum for certain groups
or the discussion of certain topics. E.g., Rosenberger v. Rector and
Visitors of Univ. of Va., 515 U. S. 819, 829. The power to so restrict
speech, however, is not without limits. The restriction must not dis-
criminate against speech based on viewpoint, ibid., and must be rea-
sonable in light of the forum’s purpose, Cornelius v. NAACP Legal
Defense & Ed. Fund, Inc., 473 U. S. 788, 806. Pp. 106-107.

(b) By denying the Club access to the school’s limited public forum
on the ground that the Club was religious in nature, Milford discrimi-
nated against the Club because of its religious viewpoint in violation
of the Free Speech Clause. That exclusion is indistinguishable from
the exclusions held violative of the Clause in Lamb’s Chapel v. Center
Moriches Union Free School Dist., 508 U. S. 384, where a school district
precluded a private group from presenting films at the school based
solely on the religious perspective of the films, and in Rosenberger,
where a university refused to fund a student publication because it
addressed issues from a religious perspective. The only apparent dif-
ference between the activities of Lamb’s Chapel and the Club is the
inconsequential distinction that the Club teaches moral lessons from a
Christian perspective through live storytelling and prayer, whereas
Lamb’s Chapel taught lessons through films. Rosenberger also is dis-
positive: Given the obvious religious content of the publication there
at issue, it cannot be said that the Club’s activities are any more
“religious” or deserve any less Free Speech Clause protection. This
Court disagrees with the Second Circuit’s view that something that
is quintessentially religious or decidedly religious in nature cannot
also be characterized properly as the teaching of morals and char-
acter development from a particular viewpoint. What matters for Free
Speech Clause purposes is that there is no logical difference in kind
between the invocation of Christianity by the Club and the invocation
of teamwork, loyalty, or patriotism by other associations to provide a
foundation for their lessons. Because Milford’s restriction is viewpoint
discriminatory, the Court need not decide whether it is unreasonable
in light of the forum’s purposes. Pp. 107-112.

2. Permitting the Club to meet on the school’s premises would not
have violated the Establishment Clause. Establishment Clause de-
fenses similar to Milford’s were rejected in Lamb’s Chapel, supra, at
395—where the Court found that, because the films would not have been
shown during school hours, would not have been sponsored by the
school, and would have been open to the public, not just to church
members, there was no realistic danger that the community would
think that the district was endorsing religion—and in Widmar v. Vin-
cent, 454 U. S. 263, 272-273, and n. 13—where a university’s forum was
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already available to other groups. Because the Club’s activities are
materially indistinguishable from those in Lamb’s Chapel and Widmar,
Milford’s reliance on the Establishment Clause is unavailing. As in
Lamb’s Chapel, the Club’s meetings were to be held after school hours,
not sponsored by the school, and open to any student who obtained pa-
rental consent, not just to Club members. As in Widmar, Milford made
its forum available to other organizations. The Court rejects Milford’s
attempt to distinguish those cases by emphasizing that its policy in-
volves elementary school children who will perceive that the school
is endorsing the Club and will feel coerced to participate because the
Club’s activities take place on school grounds, even though they occur
during nonschool hours. That argument is unpersuasive for a number
of reasons. (1) Allowing the Club to speak on school grounds would
ensure, not threaten, neutrality toward religion. Accordingly, Mil-
ford faces an uphill battle in arguing that the Establishment Clause
compels it to exclude the Club. See, e. g., Rosenberger, supra, at 839.
(2) To the extent the Court considers whether the community would feel
coercive pressure to engage in the Club’s activities, cf. Lee v. Weisman,
505 U.S. 577, 592-593, the relevant community is the parents who
choose whether their children will attend Club meetings, not the chil-
dren themselves. (3) Whatever significance it may have assigned in
the Establishment Clause context to the suggestion that elementary
school children are more impressionable than adults, cf., e.g., id., at
592, the Court has never foreclosed private religious conduct during
nonschool hours merely because it takes place on school premises where
elementary school children may be present. Lee, supra, at 592, and
Edwards v. Aguillard, 482 U. S. 578, 584, distinguished. (4) Even if
the Court were to consider the possible misperceptions by school-
children in deciding whether there is an Establishment Clause viola-
tion, the facts of this case simply do not support Milford’s conclusion.
Finally, it cannot be said that the danger that children would mis-
perceive the endorsement of religion is any greater than the danger
that they would perceive a hostility toward the religious viewpoint
if the Club were excluded from the public forum. Because it is not
convinced that there is any significance to the possibility that ele-
mentary school children may witness the Club’s activities on school
premises, the Court can find no reason to depart from Lamb’s Chapel
and Widmar. Pp. 112-119.

3. Because Milford has not raised a valid Establishment Clause claim,
this Court does not address whether such a claim could excuse Milford’s
viewpoint discrimination. Pp. 113, 120.

202 F. 3d 502, reversed and remanded.
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THOMAS, J., delivered the opinion of the Court, in which REENQUIST,
C. J.,, and O’CONNOR, SCALIA, and KENNEDY, JJ., joined, and in which
BREYER, JJ., joined in part. SCALIA, J., filed a concurring opinion, post,
p. 120. BREYER, J.,, filed an opinion concurring in part, post, p. 127. STE-
VENS, J., filed a dissenting opinion, post, p. 130. SOUTER, J., filed a dis-
senting opinion, in which GINSBURG, J., joined, post, p. 134.

Thomas Marcelle argued the cause for petitioners. With
him on the briefs were John W. Whitehead and Steven H.
Aden.

Frank W. Miller argued the cause for respondent. With
him on the brief were Benjamin J. Ferrara and Norman
H. Gross.*

*Briefs of amici curiae urging reversal were filed for the State of Ala-
bama et al. by Bill Pryor, Attorney General of Alabama, Margaret L.
Fleming, John J. Park, Jr., and Charles B. Campbell, Assistant Attorneys
General, and by the Attorneys General for their respective States as fol-
lows: Thomas J. Miller of Iowa, Richard P. Ieyoub of Louisiana, Mike
Moore of Mississippi, Don Stenberg of Nebraska, Betty D. Montgomery of
Ohio, Charles M. Condon of South Carolina, Paul G. Summers of Tennes-
see, John Cornyn of Texas, Jan Graham of Utah, and Mark L. Earley of
Virginia; for the American Center for Law & Justice et al. by Jay Alan
Sekulow, Colby M. May, James M. Henderson, Sr., Walter M. Weber, Paul
D. Clement, and Jeffrey S. Bucholtz; for Child Evangelism Fellowship,
Inc., et al. by Herbert G. Grey, Darren C. Walker, Gregory S. Baylor, and
Kimberlee Wood Colby; for the Christian Legal Society et al. by Carl H.
Esbeck and Nathan J. Diament; for the Liberty Legal Institute by Viet
D. Dinh, John L. Carter, and Kelly Shackelford; for the National Council
of Churches et al. by Carter G. Phillips, Gene C. Schaerr, and Nicholas P.
Miller; for the National Jewish Commission on Law and Public Affairs by
Nathan Lewin, Dennis Rapps, and David Zwiebel; for the Northstar
Legal Center et al. by Jordan W. Lorence and Joseph Infranco; for the
Solidarity Center for Law and Justice, P. C., by James P. Kelly III; for
Wallbuilders, Inc., by Barry C. Hodge; for Sally Campbell by Brett M.
Kavanaugh and Stuart J. Roth; for Carol Hood by Kevin J. Hasson, Eric
W. Treene, Roman P. Storzer, and Anthony R. Picarello, Jr.; for Douglas
Laycock by Mr. Laycock, pro se; and for 20 Theologians and Scholars of
Religion by Michael W. McConnell and Steffen N. Johnson.

Briefs of amici curiae urging affirmance were filed for the American
Jewish Congress by Mark D. Stern; for Americans United for Separation
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JUSTICE THOMAS delivered the opinion of the Court.

This case presents two questions. The first question is
whether Milford Central School violated the free speech
rights of the Good News Club when it excluded the Club
from meeting after hours at the school. The second ques-
tion is whether any such violation is justified by Milford’s
concern that permitting the Club’s activities would violate
the Establishment Clause. We conclude that Milford’s re-
striction violates the Club’s free speech rights and that no
Establishment Clause concern justifies that violation.

I

The State of New York authorizes local school boards
to adopt regulations governing the use of their school facili-
ties. In particular, N. Y. Educ. Law §414 (McKinney 2000)
enumerates several purposes for which local boards may
open their schools to public use. In 1992, respondent Mil-
ford Central School (Milford) enacted a community use policy
adopting seven of §414’s purposes for which its building
could be used after school. App. to Pet. for Cert. D1-D3.
Two of the stated purposes are relevant here. First, district
residents may use the school for “instruction in any branch
of education, learning or the arts.” Id., at D1. Second, the
school is available for “social, civic and recreational meetings
and entertainment events, and other uses pertaining to the
welfare of the community, provided that such uses shall
be nonexclusive and shall be opened to the general public.”
Ibid.

of Church and State et al. by Ayesha N. Khan, Steven K. Green, Steven R.
Shapiro, Jerome J. Shestack, Jeffrey P. Sinensky, Eddie Tabash, Arthur N.
Eisenberg, and Judith E. Schaeffer; for the Anti-Defamation League et al.
by Jeffrey R. Babbin, David B. Isbell, Martin E. Karlinsky, and Steven
M. Freeman; for the National School Boards Association et al. by Julie K.
Underwood,; and for the New York State School Boards Association, Inc.,
by Jay Worona, Pilar Sokol, and John A. Miller.
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Stephen and Darleen Fournier reside within Milford’s dis-
trict and therefore are eligible to use the school’s facilities
as long as their proposed use is approved by the school.
Together they are sponsors of the local Good News Club,
a private Christian organization for children ages 6 to 12.
Pursuant to Milford’s policy, in September 1996 the Four-
niers submitted a request to Dr. Robert McGruder, interim
superintendent of the district, in which they sought per-
mission to hold the Club’s weekly afterschool meetings in
the school cafeteria. App. in No. 98-9494 (CA2), p. A-81.
The next month, McGruder formally denied the Fourniers’
request on the ground that the proposed use—to have “a fun
time of singing songs, hearing a Bible lesson and memorizing
scripture,” 1bid.—was “the equivalent of religious worship.”
App. H1I-H2. According to McGruder, the community use
policy, which prohibits use “by any individual or organiza-
tion for religious purposes,” foreclosed the Club’s activities.
App. to Pet. for Cert. D2.

In response to a letter submitted by the Club’s counsel,
Milford’s attorney requested information to clarify the na-
ture of the Club’s activities. The Club sent a set of ma-
terials used or distributed at the meetings and the following
description of its meeting:

“The Club opens its session with Ms. Fournier taking
attendance. As she calls a child’s name, if the child
recites a Bible verse the child receives a treat. After
attendance, the Club sings songs. Next Club mem-
bers engage in games that involve, inter alia, learning
Bible verses. Ms. Fournier then relates a Bible story
and explains how it applies to Club members’ lives.
The Club closes with prayer. Finally, Ms. Fournier dis-
tributes treats and the Bible verses for memorization.”
App. in No. 98-9494 (CA2), at A-30.

McGruder and Milford’s attorney reviewed the materials
and concluded that “the kinds of activities proposed to be
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engaged in by the Good News Club were not a discussion
of secular subjects such as child rearing, development of
character and development of morals from a religious per-
spective, but were in fact the equivalent of religious in-
struction itself.” Id., at A-25. In February 1997, the Mil-
ford Board of Education adopted a resolution rejecting the
Club’s request to use Milford’s facilities “for the purpose
of conducting religious instruction and Bible study.” Id.,
at A-56.

In March 1997, petitioners, the Good News Club, Ms. Four-
nier, and her daughter Andrea Fournier (collectively, the
Club), filed an action under Rev. Stat. §1979, 42 U.S. C.
§1983, against Milford in the United States District Court
for the Northern District of New York. The Club alleged
that Milford’s denial of its application violated its free speech
rights under the First and Fourteenth Amendments, its
right to equal protection under the Fourteenth Amendment,
and its right to religious freedom under the Religious
Freedom Restoration Act of 1993, 107 Stat. 1488, 42 U. S. C.
§2000bb et seq.!

The Club moved for a preliminary injunction to prevent
the school from enforcing its religious exclusion policy
against the Club and thereby to permit the Club’s use of
the school facilities. On April 14, 1997, the District Court
granted the injunction. The Club then held its weekly
afterschool meetings from April 1997 until June 1998 in a
high school resource and middle school special education
room. App. N12.

In August 1998, the District Court vacated the prelimi-
nary injunction and granted Milford’s motion for summary
judgment. 21 F. Supp. 2d 147 (NDNY 1998). The court
found that the Club’s “subject matter is decidedly religious
in nature, and not merely a discussion of secular matters

!The District Court dismissed the Club’s claim under the Religious
Freedom Restoration Act because we held the Act to be unconstitutional
in City of Boerne v. Flores, 521 U. S. 507 (1997). See 21 F. Supp. 2d 147,
150, n. 4 (NDNY 1998).
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from a religious perspective that is otherwise permitted
under [Milford’s] use policies.” Id., at 154. Because the
school had not permitted other groups that provided reli-
gious instruction to use its limited public forum, the court
held that the school could deny access to the Club with-
out engaging in unconstitutional viewpoint discrimination.
The court also rejected the Club’s equal protection claim.

The Club appealed, and a divided panel of the United
States Court of Appeals for the Second Circuit affirmed.
202 F. 3d 502 (2000). First, the court rejected the Club’s
contention that Milford’s restriction against allowing reli-
gious instruction in its facilities is unreasonable. Second,
it held that, because the subject matter of the Club’s ac-
tivities is “quintessentially religious,” id., at 510, and the
activities “fall outside the bounds of pure ‘moral and char-
acter development,’” id., at 511, Milford’s policy of excluding
the Club’s meetings was constitutional subject discrimina-
tion, not unconstitutional viewpoint discrimination. Judge
Jacobs filed a dissenting opinion in which he concluded that
the school’s restriction did constitute viewpoint discrimi-
nation under Lamb’s Chapel v. Center Moriches Union Free
School Dist., 508 U. S. 384 (1993).

There is a conflict among the Courts of Appeals on the
question whether speech can be excluded from a limited pub-
lic forum on the basis of the religious nature of the speech.
Compare Gentala v. Tucson, 244 F. 3d 1065 (CA9 2001)
(en bane) (holding that a city properly refused National Day
of Prayer organizers’ application to the city’s civic events
fund for coverage of costs for city services); Campbell v.
St. Tammany’s School Bd., 206 F. 3d 482 (CA5 2000) (holding
that a school’s policy against permitting religious instruction
in its limited public forum did not constitute viewpoint dis-
crimination), cert. pending, No. 00-1194;* Bronax Household
of Faith v. Community School Dist. No. 10, 127 F. 3d 207
(CA2 1997) (concluding that a ban on religious services and

*[REPORTER’S NOTE: See post, p. 913.]
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instruction in the limited public forum was constitutional),
with Church on the Rock v. Albuquerque, 84 F. 3d 1273
(CA10 1996) (holding that a city’s denial of permission to
show the film Jesus in a senior center was unconstitutional
viewpoint disecrimination); and Good News/Good Sports Club
v. School Dist. of Ladue, 28 F. 3d 1501 (CAS8 1994) (holding
unconstitutional a school use policy that prohibited Good
News Club from meeting during times when the Boy Scouts
could meet). We granted certiorari to resolve this conflict.
531 U. S. 923 (2000).
11

The standards that we apply to determine whether a State
has unconstitutionally excluded a private speaker from use
of a public forum depend on the nature of the forum. See
Perry Ed. Assn. v. Perry Local Educators’ Assn., 460 U. S.
37, 44 (1983). If the forum is a traditional or open pub-
lic forum, the State’s restrictions on speech are subject to
stricter scrutiny than are restrictions in a limited public
forum. Id., at 45-46. We have previously declined to de-
cide whether a school district’s opening of its facilities pur-
suant to N. Y. Educ. Law §414 creates a limited or a tradi-
tional public forum. See Lamb’s Chapel, supra, at 391-392.
Because the parties have agreed that Milford created a lim-
ited public forum when it opened its facilities in 1992, see
Brief for Petitioners 15-17; Brief for Respondent 26, we need
not resolve the issue here. Instead, we simply will assume
that Milford operates a limited public forum.

When the State establishes a limited public forum, the
State is not required to and does not allow persons to en-
gage in every type of speech. The State may be justified
“in reserving [its forum] for certain groups or for the discus-
sion of certain topics.” Rosenberger v. Rector and Visitors
of Univ. of Va., 515 U. S. 819, 829 (1995); see also Lamb’s
Chapel, supra, at 392-393. The State’s power to restrict
speech, however, is not without limits. The restriction must
not discriminate against speech on the basis of viewpoint,
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Rosenberger, supra, at 829, and the restriction must be “rea-
sonable in light of the purpose served by the forum,” Corne-
lius v. NAACP Legal Defense & Ed. Fund, Inc., 473 U. S.
788, 806 (1985).

II1

Applying this test, we first address whether the exclu-
sion constituted viewpoint discrimination. We are guided
in our analysis by two of our prior opinions, Lamb’s Chapel
and Rosenberger. In Lamb’s Chapel, we held that a school
district violated the Free Speech Clause of the First Amend-
ment when it excluded a private group from presenting films
at the school based solely on the films’ discussions of family
values from a religious perspective. Likewise, in Rosen-
berger, we held that a university’s refusal to fund a student
publication because the publication addressed issues from
a religious perspective violated the Free Speech Clause.
Concluding that Milford’s exclusion of the Good News Club
based on its religious nature is indistinguishable from the
exclusions in these cases, we hold that the exclusion con-
stitutes viewpoint discrimination. Because the restriction
is viewpoint discriminatory, we need not decide whether
it is unreasonable in light of the purposes served by the
forum.?

2 Although Milford argued below that, under §414, it could not permit
its property to be used for the purpose of religious activity, see Brief
for Appellee in No. 98-9494 (CA2), p. 12, here it merely asserts in one
sentence that it has, “in accordance with state law, closed [its] limited
open forum to purely religious instruction and services,” Brief for Re-
spondent 27. Because Milford does not elaborate, it is difficult to dis-
cern whether it is arguing that it is required by state law to exclude the
Club’s activities.

Before the Court of Appeals, Milford cited Trietley v. Board of Ed.
of Buffalo, 65 App. Div. 2d 1, 409 N. Y. S. 2d 912 (1978), in which a New
York court held that a local school district could not permit a student
Bible club to meet on school property because “[rleligious purposes are
not included in the enumerated purposes for which a school may be used
under section 414 of the Education Law.” Id., at 5-6, 409 N.Y. S. 2d,
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Milford has opened its limited public forum to activities
that serve a variety of purposes, including events “per-
taining to the welfare of the community.” App. to Pet. for
Cert. D1. Milford interprets its policy to permit discus-
sions of subjects such as child rearing, and of “the de-
velopment of character and morals from a religious per-
spective.” Brief for Appellee in No. 98-9494 (CA2), p. 6.
For example, this policy would allow someone to use Aesop’s
Fables to teach children moral values. App. N11. Addi-
tionally, a group could sponsor a debate on whether there
should be a constitutional amendment to permit prayer in
public schools, id., at N6, and the Boy Scouts could meet
“to influence a boy’s character, development and spiritual
growth,” id., at N10-N11. In short, any group that “pro-
mote[s] the moral and character development of children”
is eligible to use the school building. Brief for Appellee in
No. 98-9494 (CA2), at 9.

Just as there is no question that teaching morals and
character development to children is a permissible pur-
pose under Milford’s policy, it is clear that the Club teaches
morals and character development to children. For exam-
ple, no one disputes that the Club instructs children to over-
come feelings of jealousy, to treat others well regardless
of how they treat the children, and to be obedient, even if
it does so in a nonsecular way. Nonetheless, because Mil-
ford found the Club’s activities to be religious in nature—
“the equivalent of religious instruction itself,” 202 F. 3d,
at 507—it excluded the Club from use of its facilities.

at 915.  Although the court conceded that the Bible clubs might provide
incidental secular benefits, it nonetheless concluded that the school would
have violated the Establishment Clause had it permitted the club’s activi-
ties on campus. Because we hold that the exclusion of the Club on the
basis of its religious perspective constitutes unconstitutional viewpoint
discrimination, it is no defense for Milford that purely religious purposes
can be excluded under state law.
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Applying Lamb’s Chapel,®> we find it quite clear that Mil-
ford engaged in viewpoint discrimination when it excluded
the Club from the afterschool forum. In Lamb’s Chapel, the
local New York school district similarly had adopted §414’s
“social, civic or recreational use” category as a permitted use
in its limited public forum. The district also prohibited use
“pby any group for religious purposes.” 508 U.S., at 387.
Citing this prohibition, the school district excluded a church
that wanted to present films teaching family values from a
Christian perspective. We held that, because the films “no
doubt dealt with a subject otherwise permissible” under the
rule, the teaching of family values, the district’s exclusion
of the church was unconstitutional viewpoint discrimination.
Id., at 394.

Like the church in Lamb’s Chapel, the Club seeks to
address a subject otherwise permitted under the rule, the
teaching of morals and character, from a religious stand-
point. Certainly, one could have characterized the film pre-
sentations in Lamb’s Chapel as a religious use, as the Court
of Appeals did, Lamb’s Chapel v. Center Moriches Union
Free School Dist., 959 F. 2d 381, 388-389 (CA2 1992). And
one easily could conclude that the films’ purpose to instruct
that “‘society’s slide toward humanism . . . can only be
counterbalanced by a loving home where Christian values
are instilled from an early age,”” id., at 384, was “quintessen-
tially religious,” 202 F. 3d, at 510. The only apparent dif-

3We find it remarkable that the Court of Appeals majority did not
cite Lamb’s Chapel, despite its obvious relevance to the case. We do not
necessarily expect a court of appeals to catalog every opinion that re-
verses one of its precedents. Nonetheless, this oversight is particularly
incredible because the majority’s attention was directed to it at every turn.
See, e. g., 202 F. 3d 502, 513 (CA2 2000) (Jacobs, J., dissenting) (“I cannot
square the majority’s analysis in this case with Lamb’s Chapel”); 21 F.
Supp. 2d, at 150; App. 09-011 (District Court stating “that Lamb’s Chapel
and Rosenberger pinpoint the critical issue in this case”); Brief for Appel-
lee in No. 98-9494 (CA2), at 36-39; Brief for Appellants in No. 98-9494
(CA2), pp. 15, 36.
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ference between the activity of Lamb’s Chapel and the ac-
tivities of the Good News Club is that the Club chooses to
teach moral lessons from a Christian perspective through
live storytelling and prayer, whereas Lamb’s Chapel taught
lessons through films. This distinction is inconsequential.
Both modes of speech use a religious viewpoint. Thus, the
exclusion of the Good News Club’s activities, like the ex-
clusion of Lamb’s Chapel’s films, constitutes unconstitutional
viewpoint discrimination.

Our opinion in Rosenberger also is dispositive. In Rosen-
berger, a student organization at the University of Virginia
was denied funding for printing expenses because its publi-
cation, Wide Awake, offered a Christian viewpoint. Just as
the Club emphasizes the role of Christianity in students’
morals and character, Wide Awake “‘challenge[d] Christians
to live, in word and deed, according to the faith they proclaim
and . . . encourage[d] students to consider what a personal
relationship with Jesus Christ means.”” 515 U. S., at 826.
Because the university “select[ed] for disfavored treatment
those student journalistic efforts with religious editorial
viewpoints,” we held that the denial of funding was un-
constitutional. Id., at 831. Although in Rosenberger there
was no prohibition on religion as a subject matter, our
holding did not rely on this factor. Instead, we concluded
simply that the university’s denial of funding to print
Wide Awake was viewpoint discrimination, just as the
school district’s refusal to allow Lamb’s Chapel to show its
films was viewpoint discrimination. Ibid. Given the obvi-
ous religious content of Wide Awake, we cannot say that
the Club’s activities are any more “religious” or deserve any
less First Amendment protection than did the publication of
Wide Awake in Rosenberger.

Despite our holdings in Lamb’s Chapel and Rosenberger,
the Court of Appeals, like Milford, believed that its char-
acterization of the Club’s activities as religious in nature
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warranted treating the Club’s activities as different in
kind from the other activities permitted by the school. See
202 F. 3d, at 510 (the Club “is doing something other than
simply teaching moral values”). The “Christian viewpoint”
is unique, according to the court, because it contains an
“additional layer” that other kinds of viewpoints do not.
Id., at 509. That is, the Club “is focused on teaching chil-
dren how to cultivate their relationship with God through
Jesus Christ,” which it characterized as “quintessentially re-
ligious.” Id., at 510. With these observations, the court
concluded that, because the Club’s activities “fall outside
the bounds of pure ‘moral and character development,’” the
exclusion did not constitute viewpoint discrimination. Id.,
at 511.

We disagree that something that is “quintessentially re-
ligious” or “decidedly religious in nature” cannot also be
characterized properly as the teaching of morals and char-
acter development from a particular viewpoint. See 202 F.
3d, at 512 (Jacobs, J., dissenting) (“[W]hen the subject mat-
ter is morals and character, it is quixotic to attempt a dis-
tinction between religious viewpoints and religious subject
matters”). What matters for purposes of the Free Speech
Clause is that we can see no logical difference in kind be-
tween the invocation of Christianity by the Club and the
invocation of teamwork, loyalty, or patriotism by other asso-
ciations to provide a foundation for their lessons. It is ap-
parent that the unstated principle of the Court of Appeals’
reasoning is its conclusion that any time religious instruc-
tion and prayer are used to discuss morals and character, the
discussion is simply not a “pure” discussion of those issues.
According to the Court of Appeals, reliance on Christian
principles taints moral and character instruction in a way
that other foundations for thought or viewpoints do not.
We, however, have never reached such a conclusion. In-
stead, we reaffirm our holdings in Lamb’s Chapel and Rosen-
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berger that speech discussing otherwise permissible sub-
jects cannot be excluded from a limited public forum on the
ground that the subject is discussed from a religious view-
point. Thus, we conclude that Milford’s exclusion of the
Club from use of the school, pursuant to its community use
policy, constitutes impermissible viewpoint discrimination.*

Iv

Milford argues that, even if its restriction constitutes
viewpoint discrimination, its interest in not violating the
Establishment Clause outweighs the Club’s interest in gain-
ing equal access to the school’s facilities. In other words,
according to Milford, its restriction was required to avoid
violating the Establishment Clause. We disagree.

We have said that a state interest in avoiding an Establish-
ment Clause violation “may be characterized as compelling,”
and therefore may justify content-based discrimination.

4Despite Milford’s insistence that the Club’s activities constitute “re-
ligious worship,” the Court of Appeals made no such determination.
It did compare the Club’s activities to “religious worship,” 202 F. 3d,
at 510, but ultimately it concluded merely that the Club’s activities “fall
outside the bounds of pure ‘moral and character development,’” id., at 511.
In any event, we conclude that the Club’s activities do not constitute mere
religious worship, divorced from any teaching of moral values.

JUSTICE SOUTER’s recitation of the Club’s activities is accurate. See
post, at 137-138 (dissenting opinion). But in our view, religion is used
by the Club in the same fashion that it was used by Lamb’s Chapel and by
the students in Rosenberger: Religion is the viewpoint from which ideas
are conveyed. We did not find the Rosenberger students’ attempt to culti-
vate a personal relationship with Christ to bar their claim that religion
was a viewpoint. And we see no reason to treat the Club’s use of religion
as something other than a viewpoint merely because of any evangelical
message it conveys. According to JUSTICE SOUTER, the Club’s activities
constitute “an evangelical service of worship.” Post, at 138. Regardless
of the label JUSTICE SOUTER wishes to use, what matters is the sub-
stance of the Club’s activities, which we conclude are materially indistin-
guishable from the activities in Lamb’s Chapel and Rosenberger.
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Widmar v. Vincent, 454 U. S. 263, 271 (1981). However, it
is not clear whether a State’s interest in avoiding an Estab-
lishment Clause violation would justify viewpoint discrimi-
nation. See Lamb’s Chapel, 508 U.S., at 394-395 (noting
the suggestion in Widmar but ultimately not finding an Es-
tablishment Clause problem). We need not, however, con-
front the issue in this case, because we conclude that the
school has no valid Establishment Clause interest.

We rejected Establishment Clause defenses similar to
Milford’s in two previous free speech cases, Lamb’s Chapel
and Widmar. In particular, in Lamb’s Chapel, we explained
that “[t]he showing of th[e] film series would not have been
during school hours, would not have been sponsored by the
school, and would have been open to the public, not just to
church members.” 508 U. S., at 395. Accordingly, we found
that “there would have been no realistic danger that the
community would think that the District was endorsing reli-
gion or any particular creed.” Ibid. Likewise, in Widmanr,
where the university’s forum was already available to other
groups, this Court concluded that there was no Establish-
ment Clause problem. 454 U. S., at 272-273, and n. 13.

The Establishment Clause defense fares no better in this
case. As in Lamb’s Chapel, the Club’s meetings were held
after school hours, not sponsored by the school, and open
to any student who obtained parental consent, not just to
Club members. As in Widmar, Milford made its forum
available to other organizations. The Club’s activities are
materially indistinguishable from those in Lamb’s Chapel
and Widmar. Thus, Milford’s reliance on the Establishment
Clause is unavailing.

Milford attempts to distinguish Lamb’s Chapel and Wid-
mar by emphasizing that Milford’s policy involves elemen-
tary school children. According to Milford, children will
perceive that the school is endorsing the Club and will feel
coercive pressure to participate, because the Club’s activities
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take place on school grounds, even though they occur during
nonschool hours.” This argument is unpersuasive.

First, we have held that “a significant factor in uphold-
ing governmental programs in the face of Establishment
Clause attack is their neutrality towards religion.” Rosen-
berger, 515 U. S., at 839 (emphasis added). See also Mitchell
v. Helms, 530 U. S. 793, 809 (2000) (plurality opinion) (“In
distinguishing between indoctrination that is attributable to
the State and indoctrination that is not, [the Court has] con-
sistently turned to the principle of neutrality, upholding aid
that is offered to a broad range of groups or persons without
regard to their religion” (emphasis added)); id., at 838
(O’CONNOR, J., concurring in judgment) (“[N]eutrality is an
important reason for upholding government-aid programs
against Establishment Clause challenges”). Milford’s impli-
cation that granting access to the Club would do damage to
the neutrality principle defies logic. For the “guarantee of
neutrality is respected, not offended, when the government,
following neutral criteria and evenhanded policies, extends
benefits to recipients whose ideologies and viewpoints, in-
cluding religious ones, are broad and diverse.” Rosen-
berger, supra, at 839. The Good News Club seeks nothing
more than to be treated neutrally and given access to speak
about the same topics as are other groups. Because allow-
ing the Club to speak on school grounds would ensure neu-
trality, not threaten it, Milford faces an uphill battle in ar-
guing that the Establishment Clause compels it to exclude
the Good News Club.

51t is worth noting that, although Milford repeatedly has argued that
the Club’s meeting time directly after the schoolday is relevant to its
Establishment Clause concerns, the record does not reflect any offer by
the school district to permit the Club to use the facilities at a different
time of day. The superintendent’s stated reason for denying the appli-
cations was simply that the Club’s activities were “religious instruction.”
202 F. 3d, at 507. In any event, consistent with Lamb’s Chapel and
Widmar, the school could not deny equal access to the Club for any time
that is generally available for public use.
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Second, to the extent we consider whether the commu-
nity would feel coercive pressure to engage in the Club’s ac-
tivities, cf. Lee v. Weisman, 505 U. S. 577, 592—-593 (1992), the
relevant community would be the parents, not the elemen-
tary school children. It is the parents who choose whether
their children will attend the Good News Club meetings.
Because the children cannot attend without their parents’
permission, they cannot be coerced into engaging in the
Good News Club’s religious activities. Milford does not
suggest that the parents of elementary school children would
be confused about whether the school was endorsing religion.
Nor do we believe that such an argument could be reason-
ably advanced.

Third, whatever significance we may have assigned in the
Establishment Clause context to the suggestion that elemen-
tary school children are more impressionable than adults,
cf, e. g, id., at 592; School Dist. of Grand Rapids v. Ball,
473 U. S. 373, 390 (1985) (stating that “symbolism of a union
between church and state is most likely to influence children
of tender years, whose experience is limited and whose be-
liefs consequently are the function of environment as much
as of free and voluntary choice”), we have never extended
our Establishment Clause jurisprudence to foreclose private
religious conduct during nonschool hours merely because it
takes place on school premises where elementary school chil-
dren may be present.

None of the cases discussed by Milford persuades us
that our Establishment Clause jurisprudence has gone this
far. For example, Milford cites Lee v. Weisman for the
proposition that “there are heightened concerns with pro-
tecting freedom of conscience from subtle coercive pres-
sure in the elementary and secondary public schools,” 505
U. S, at 592. In Lee, however, we concluded that attendance
at the graduation exercise was obligatory. Id., at 586. See
also Santa Fe Independent School Dist. v. Doe, 530 U. S. 290
(2000) (holding the school’s policy of permitting prayer at
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football games unconstitutional where the activity took place
during a school-sponsored event and not in a public forum).
We did not place independent significance on the fact that
the graduation exercise might take place on school prem-
ises, Lee, supra, at 583. Here, where the school facilities are
being used for a nonschool function and there is no govern-
ment sponsorship of the Club’s activities, Lee is inapposite.

Equally unsupportive is Edwards v. Aguillard, 482 U. S.
578 (1987), in which we held that a Louisiana law that pro-
scribed the teaching of evolution as part of the public school
curriculum, unless accompanied by a lesson on creationism,
violated the Establishment Clause. In Edwards, we men-
tioned that students are susceptible to pressure in the class-
room, particularly given their possible reliance on teachers
as role models. See id., at 584. But we did not discuss this
concern in our application of the law to the facts. Moreover,
we did note that mandatory attendance requirements meant
that state advancement of religion in a school would be par-
ticularly harshly felt by impressionable students.® But we
did not suggest that, when the school was not actually ad-
vancing religion, the impressionability of students would be
relevant to the Establishment Clause issue. Even if Ed-
wards had articulated the principle Milford believes it did,
the facts in Edwards are simply too remote from those here

6 Milford also cites Illinois ex rel. McCollum v. Board of Ed. of School
Dist. No. 71, Champaign Cty., 333 U. S. 203 (1948), for its position that
the Club’s religious element would be advanced by the State through
compulsory attendance laws. In McCollum, the school district excused
students from their normal classroom study during the regular schoolday
to attend classes taught by sectarian religious teachers, who were subject
to approval by the school superintendent. Under these circumstances,
this Court found it relevant that “[t]he operation of the State’s compulsory
education system . . . assist[ed] and [wals integrated with the program
of religious instruction carried on by separate religious sects.” Id., at
209. In the present case, there is simply no integration and cooperation
between the school district and the Club. The Club’s activities take place
after the time when the children are compelled by state law to be at the
school.
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to give the principle any weight. FEdwards involved the
content of the curriculum taught by state teachers during
the schoolday to children required to attend. Obviously,
when individuals who are not schoolteachers are giving
lessons after school to children permitted to attend only
with parental consent, the concerns expressed in Edwards
are not present.’

Fourth, even if we were to consider the possible mis-
perceptions by schoolchildren in deciding whether Milford’s
permitting the Club’s activities would violate the Estab-
lishment Clause, the facts of this case simply do not sup-
port Milford’s conclusion. There is no evidence that young
children are permitted to loiter outside classrooms after
the schoolday has ended. Surely even young children are
aware of events for which their parents must sign permission

"Milford also refers to Board of Ed. of Westside Community Schools
(Dist. 66) v. Mergens, 496 U. S. 226 (1990), to support its view that “as-
sumptions about the ability of students to make . . . subtle distinctions
[between schoolteachers during the schoolday and Reverend Fournier
after school] are less valid for elementary age children who tend to be
less informed, more impressionable, and more subject to peer pres-
sure than average adults.” Brief for Respondent 19. Four Justices in
Mergens believed that high school students likely are capable of dis-
tinguishing between government and private endorsement of religion.
See 496 U. S., at 250-251 (opinion of O’CONNOR, J.). The opinion, how-
ever, made no statement about how capable of discerning endorsement
elementary school children would have been in the context of Mergens,
where the activity at issue was after school. In any event, even to the
extent elementary school children are more prone to peer pressure than
are older children, it simply is not clear what, in this case, they could be
pressured to do.

In further support of the argument that the impressionability of ele-
mentary school children even after school is significant, Milford points
to several cases in which we have found Establishment Clause violations
in public schools. For example, Milford relies heavily on School Dist.
of Abington Township v. Schempp, 374 U. S. 203 (1963), in which we found
unconstitutional Pennsylvania’s practice of permitting public schools to
read Bible verses at the opening of each schoolday. Schempp, however,
is inapposite because this case does not involve activity by the school
during the schoolday.
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forms. The meetings were held in a combined high school
resource room and middle school special education room,
not in an elementary school classroom. The instructors are
not schoolteachers. And the children in the group are not
all the same age as in the normal classroom setting; their
ages range from 6 to 12 In sum, these circumstances
simply do not support the theory that small children would
perceive endorsement here.

Finally, even if we were to inquire into the minds of school-
children in this case, we cannot say the danger that children
would misperceive the endorsement of religion is any greater
than the danger that they would perceive a hostility toward
the religious viewpoint if the Club were excluded from the
public forum. This concern is particularly acute given the
reality that Milford’s building is not used only for elemen-
tary school children. Students, from kindergarten through
the 12th grade, all attend school in the same building.
There may be as many, if not more, upperclassmen as ele-
mentary school children who occupy the school after hours.
For that matter, members of the public writ large are per-
mitted in the school after hours pursuant to the community
use policy. Any bystander could conceivably be aware of
the school’s use policy and its exclusion of the Good News
Club, and could suffer as much from viewpoint discrimi-
nation as elementary school children could suffer from per-
ceived endorsement. Cf. Rosenberger, 515 U. S., at 835-836
(expressing the concern that viewpoint discrimination can
chill individual thought and expression).

8 Milford also relies on the Equal Access Act, 98 Stat. 1302, 20 U. S. C.
§§4071-4074, as evidence that Congress has recognized the vulnerability
of elementary school children to misperceiving endorsement of religion.
The Act, however, makes no express recognition of the impressionability
of elementary school children. It applies only to public secondary schools
and makes no mention of elementary schools. §4071(a). We can de-
rive no meaning from the choice by Congress not to address elementary
schools.
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We cannot operate, as Milford would have us do, under
the assumption that any risk that small children would per-
ceive endorsement should counsel in favor of excluding the
Club’s religious activity. We decline to employ Establish-
ment Clause jurisprudence using a modified heckler’s veto,
in which a group’s religious activity can be proscribed on
the basis of what the youngest members of the audience
might misperceive. Cf. Capitol Square Review and Ad-
visory Bd. v. Pinette, 515 U. S. 753, 779-780 (1995) (O’CON-
NOR, J., concurring in part and concurring in judgment)
(“[Blecause our concern is with the political community writ
large, the endorsement inquiry is not about the perceptions
of particular individuals or saving isolated nonadherents
from . . . discomfort . . .. It is for this reason that the
reasonable observer in the endorsement inquiry must be
deemed aware of the history and context of the commu-
nity and forum in which the religious [speech takes place]”
(emphasis added)). There are countervailing constitutional
concerns related to rights of other individuals in the com-
munity. In this case, those countervailing concerns are the
free speech rights of the Club and its members. Cf. Rosen-
berger, supra, at 835 (“Vital First Amendment speech prin-
ciples are at stake here”). And, we have already found
that those rights have been violated, not merely perceived
to have been violated, by the school’s actions toward the
Club.

We are not convinced that there is any significance in
this case to the possibility that elementary school children
may witness the Good News Club’s activities on school
premises, and therefore we can find no reason to depart from
our holdings in Lamb’s Chapel and Widmar. Accordingly,
we conclude that permitting the Club to meet on the school’s
premises would not have violated the Establishment Clause.’

9 Both parties have briefed the Establishment Clause issue extensively,
and neither suggests that a remand would be of assistance on this issue.
Although JUSTICE SOUTER would prefer that a record be developed on
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v

When Milford denied the Good News Club access to the
school’s limited public forum on the ground that the Club
was religious in nature, it discriminated against the Club
because of its religious viewpoint in violation of the Free
Speech Clause of the First Amendment. Because Milford
has not raised a valid Establishment Clause claim, we do
not address the question whether such a claim could excuse
Milford’s viewpoint discrimination.

* & *

The judgment of the Court of Appeals is reversed, and
the case is remanded for further proceedings consistent with
this opinion.

It is so ordered.

JUSTICE SCALIA, concurring.

I join the Court’s opinion but write separately to explain
further my views on two issues.

I

First, I join Part IV of the Court’s opinion, regarding
the Establishment Clause issue, with the understanding
that its consideration of coercive pressure, see ante, at 115,
and perceptions of endorsement, see ante, at 115, 117-118,
“to the extent” that the law makes such factors relevant,

several facts, see post, at 140, and JUSTICE BREYER believes that develop-
ment of those facts could yet be dispositive in this case, see post, at 128
(opinion concurring in part), none of these facts is relevant to the Estab-
lishment Clause inquiry. For example, JUSTICE SOUTER suggests that we
cannot determine whether there would be an Establishment Clause viola-
tion unless we know when, and to what extent, other groups use the facili-
ties. When a limited public forum is available for use by groups present-
ing any viewpoint, however, we would not find an Establishment Clause
violation simply because only groups presenting a religious viewpoint
have opted to take advantage of the forum at a particular time.
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is consistent with the belief (which I hold) that in this case
that extent is zero. As to coercive pressure: Physical co-
ercion is not at issue here; and so-called “peer pressure,”
if it can even be considered coercion, is, when it arises
from private activities, one of the attendant consequences
of a freedom of association that is constitutionally protected,
see, e. g., Roberts v. United States Jaycees, 468 U. S. 609, 622
(1984); NAACP v. Alabama ex rel. Patterson, 357 U. S. 449,
460-461 (1958). What is at play here is not coercion, but the
compulsion of ideas—and the private right to exert and re-
ceive that compulsion (or to have one’s children receive it)
is protected by the Free Speech and Free Exercise Clauses,
see, e.g., Heffron v. International Soc. for Krishna Con-
sciousness, Inc., 452 U. S. 640, 647 (1981); Murdock v. Penn-
sylvania, 319 U.S. 105, 108-109 (1943); Cantwell v. Con-
necticut, 310 U. S. 296, 307-310 (1940), not banned by the
Establishment Clause. A priest has as much liberty to
proselytize as a patriot.

As to endorsement, I have previously written that “[r]eli-
gious expression cannot violate the Establishment Clause
where it (1) is purely private and (2) occurs in a traditional
or designated public forum, publicly announced and open
to all on equal terms.” Capitol Square Review and Advi-
sory Bd. v. Pinette, 515 U. S. 753, 770 (1995). The same is
true of private speech that occurs in a limited public forum,
publicly announced, whose boundaries are not drawn to
favor religious groups but instead permit a cross-section
of uses. In that context, which is this case, “erroneous con-
clusions [about endorsement] do not count.” Id., at 765.
See also Lamb’s Chapel v. Center Moriches Union Free
School Dist., 508 U. S. 384, 401 (1993) (SCALIA, J., concur-
ring in judgment) (“I would hold, simply and clearly, that
giving [a private religious group] nondiscriminatory access
to school facilities cannot violate [the Establishment Clause]
because it does not signify state or local embrace of a par-
ticular religious sect”).
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II

Second, since we have rejected the only reason that re-
spondent gave for excluding the Club’s speech from a forum
that clearly included it (the forum was opened to any “usl[e]
pertaining to the welfare of the community,” App. to Pet.
for Cert. D1), I do not suppose it matters whether the ex-
clusion is characterized as viewpoint or subject-matter dis-
crimination. Lacking any legitimate reason for excluding
the Club’s speech from its forum—“because it’s religious”
will not do, see, e. g., Church of Lukumi Babalu Aye, Inc. v.
Hialeah, 508 U.S. 520, 532-533, 546 (1993); Employment
Div., Dept. of Human Resources of Ore. v. Smith, 494 U. S.
872, 877-878 (1990)—respondent would seem to fail First
Amendment scrutiny regardless of how its action is char-
acterized. Even subject-matter limits must at least be
“reasonable in light of the purpose served by the forum,”
Cornelius v. NAACP Legal Defense & Ed. Fund, Inc., 473
U.S. 788, 806 (1985).! But I agree, in any event, that re-
spondent did disecriminate on the basis of viewpoint.

As T understand it, the point of disagreement between
the Court and the dissenters (and the Court of Appeals)

!In this regard, I should note the inaccuracy of JUSTICE SOUTER’s claim
that the reasonableness of the forum limitation is not properly before us,
see post, at 136, and n. 1 (dissenting opinion). Petitioners argued, both in
their papers filed in the District Court, Memorandum of Law in Support
of Cross-Motion for Summary Judgment in No. 97-CV-0302 (NDNY),
pp. 20-22, and in their brief filed on appeal, Brief for Appellants in
No. 98-9494 (CA2), pp. 33-35, that respondent’s exclusion of them from
the forum was unreasonable in light of the purposes served by the forum.
Although the District Court did say in passing that the reasonableness
of respondent’s general restriction on use of its facilities for religious
purposes was not challenged, see 21 F. Supp. 2d 147, 154 (NDNY 1998), the
Court of Appeals apparently decided that the particular reasonableness
challenge brought by petitioners had been preserved, because it addressed
the argument on the merits, see 202 F. 3d 502, 509 (CA2 2000) (“Taking
first the reasonableness criterion, the Club argues that the restriction
is unreasonable . ... This argument is foreclosed by precedent”).
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with regard to petitioner’s Free Speech Clause claim is not
whether the Good News Club must be permitted to present
religious viewpoints on morals and character in respondent’s
forum, which has been opened to secular discussions of that
subject, see ante, at 108.2 The answer to that is established
by our decision in Lamb’s Chapel, supra. The point of dis-
agreement is not even whether some of the Club’s religious
speech fell within the protection of Lamb’s Chapel. 1t cer-
tainly did. See ante, at 108; 202 F. 3d 502, 509 (CA2 2000)
(the Club’s “teachings may involve secular values such as
obedience or resisting jealousy”).

The disagreement, rather, regards the portions of the
Club’s meetings that are not “purely” “discussions” of mo-
rality and character from a religious viewpoint. The Club,
for example, urges children “who already believe in the
Lord Jesus as their Savior” to “[s]top and ask God for the
strength and the ‘want’ . . . to obey Him,” 21 F. Supp. 2d
147, 156 (NDNY 1998) (internal quotation marks omitted),
and it invites children who “don’t know Jesus as Savior” to
“trust the Lord Jesus to be [their] Savior from sin,” tbid.
The dissenters and the Second Circuit say that the presence
of such additional speech, because it is purely religious,
transforms the Club’s meetings into something different
in kind from other, nonreligious activities that teach moral
and character development. See post, at 132-133 (STEVENS,
J., dissenting); post, at 137-138 (SOUTER, J., dissenting); 202
F. 3d, at 509-511. 'Therefore, the argument goes, excluding
the Club is not viewpoint discrimination. I disagree.

Respondent has opened its facilities to any “us[e] per-
taining to the welfare of the community, provided that such
usle] shall be nonexclusive and shall be opened to the general

2Neither does the disagreement center on the mode of the Club’s
speech—the fact that it sings songs and plays games. Although a forum
could perhaps be opened to lectures but not plays, debates but not con-
certs, respondent has placed no such restrictions on the use of its facilities.
See App. N8, N14, N19 (allowing seminars, concerts, and plays).
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public.” App. to Pet. for Cert. D1. Shaping the moral
and character development of children certainly “pertain[s]
to the welfare of the community.” Thus, respondent has
agreed that groups engaged in the endeavor of developing
character may use its forum. The Boy Scouts, for example,
may seek “to influence a boy’s character, development and
spiritual growth,” App. N10-N11; cf. Boy Scouts of America
v. Dale, 530 U. S. 640, 649 (2000) (“[T]he general mission of
the Boy Scouts is clear: ‘[t]o instill values in young people’”
(quoting the Scouts’ mission statement)), and a group may
use Aesop’s Fables to teach moral values, App. N11. When
the Club attempted to teach Biblical-based moral values,
however, it was excluded because its activities “d[id] not
involve merely a religious perspective on the secular sub-
ject of morality” and because “it [was] clear from the conduct
of the meetings that the Good News Club goes far beyond
merely stating its viewpoint.” 202 F. 3d, at 510.

From no other group does respondent require the sterility
of speech that it demands of petitioners. The Boy Scouts
could undoubtedly buttress their exhortations to keep
“morally straight” and live “clean” lives, see Boy Scouts
of America v. Dale, supra, at 649, by giving reasons why
that is a good idea—because parents want and expect it,
because it will make the scouts “better” and “more success-
ful” people, because it will emulate such admired past Scouts
as former President Gerald Ford. The Club, however, may
only discuss morals and character, and cannot give its rea-
sons why they should be fostered—because God wants and
expects it, because it will make the Club members “saintly”
people, and because it emulates Jesus Christ. The Club may
not, in other words, independently discuss the religious
premise on which its views are based—that God exists and
His assistance is necessary to morality. It may not defend
the premise, and it absolutely must not seek to persuade
the children that the premise is true. The children must,
so to say, take it on faith. This is blatant viewpoint dis-
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crimination. Just as calls to character based on patriotism
will go unanswered if the listeners do not believe their coun-
try is good and just, calls to moral behavior based on God’s
will are useless if the listeners do not believe that God exists.
Effectiveness in presenting a viewpoint rests on the persua-
siveness with which the speaker defends his premise—and
in respondent’s facilities every premise but a religious one
may be defended.

In Rosenberger v. Rector and Visitors of Univ. of Va., 515
U.S. 819 (1995), we struck down a similar viewpoint re-
striction. There, a private student newspaper sought fund-
ing from a student-activity fund on the same basis as its
secular counterparts. And though the paper printed such
directly religious material as exhortations to belief, see id.,
at 826 (quoting the paper’s self-described mission “‘to en-
courage students to consider what a personal relationship
with Jesus Christ means’”); id., at 865 (SOUTER, J., dissent-
ing) (“‘The only way to salvation through Him is by con-
fessing and repenting of sin. It is the Christian’s duty to
make sinners aware of their need for salvation’” (quoting
the paper)); see also id., at 865-867 (quoting other examples),
we held that refusing to provide the funds discriminated on
the basis of viewpoint, because the religious speech had been
used to “providle] . . . a specific premise . . . from which a
variety of subjects may be discussed and considered,” id.,
at 831 (opinion of the Court). The right to present a view-
point based on a religion premise carried with it the right to
defend the premise.

The dissenters emphasize that the religious speech used
by the Club as the foundation for its views on morals and
character is not just any type of religious speech—although
they cannot agree exactly what type of religious speech it is.
In JUSTICE STEVENS’s view, it is speech “aimed principally
at proselytizing or inculcating belief in a particular re-
ligious faith,” post, at 130; see also post, at 133-134, n. 3.
This does not, to begin with, distinguish Rosenberger, which
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also involved proselytizing speech, as the above quotations
show. See also Rosenberger, supra, at 844 (referring ap-
provingly to the dissent’s description of the paper as a
“wor[k] characterized by . . . evangelism”). But in addition,
it does not distinguish the Club’s activities from those of the
other groups using respondent’s forum—which have not, as
JUSTICE STEVENS suggests, see post, at 131-132, been re-
stricted to roundtable “discussions” of moral issues. Those
groups may seek to inculcate children with their beliefs, and
they may furthermore “recruit others to join their respective
groups,” post, at 131. The Club must therefore have liberty
to do the same, even if, as JUSTICE STEVENS fears without
support in the record, see 1bid., its actions may prove (shud-
der!) divisive. See Lamb’s Chapel, 508 U. S., at 395 (re-
marking that worries about “public unrest” caused by “pros-
elytizing” are “difficult to defend as a reason to deny the
presentation of a religious point of view”); cf. Lynch v. Don-
nelly, 465 U. S. 668, 684-685 (1984) (holding that “political
divisiveness” could not invalidate inclusion of créche in
municipal Christmas display); Cantwell v. Connecticut, 310
U. S., at 310-311.

JUSTICE SOUTER, while agreeing that the Club’s religious
speech “may be characterized as proselytizing,” post, at 139,
n. 3, thinks that it is even more clearly excludable from re-
spondent’s forum because it is essentially “an evangelical
service of worship,” post, at 138. But we have previously
rejected the attempt to distinguish worship from other reli-
gious speech, saying that “the distinction has [no] intelligible
content,” and further, no “relevance” to the constitutional
issue. Widmar v. Vincent, 454 U. S. 263, 269, n. 6 (1981);
see also Murdock v. Pennsylvania, 319 U. S., at 109 (refusing
to distinguish evangelism from worship).®? Those holdings

3We have drawn a different distinction—between religious speech gen-
erally and speech about religion—but only with regard to restrictions the
State must place on its own speech, where pervasive state monitoring
is unproblematic. See School Dist. of Abington Township v. Schempp,
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are surely proved correct today by the dissenters’ inability
to agree, even between themselves, into which subcategory
of religious speech the Club’s activities fell. If the dis-
tinction did have content, it would be beyond the courts’
competence to administer. Widmar v. Vincent, supra, at
269, n. 6; cf. Lee v. Weisman, 505 U. S. 577, 616-617 (1992)
(SOUTER, J., concurring) (“I can hardly imagine a subject
less amenable to the competence of the federal judiciary,
or more deliberately to be avoided where possible,” than
“comparative theology”). And if courts (and other gov-
ernment officials) were competent, applying the distinction
would require state monitoring of private, religious speech
with a degree of pervasiveness that we have previously
found unacceptable. See, e.g., Rosenberger v. Rector and
Visitors of Univ. of Va., supra, at 844-845; Widmar v. Vin-
cent, supra, at 269, n. 6. I will not endorse an approach that
suffers such a wondrous diversity of flaws.

* * *

With these words of explanation, I join the opinion of the
Court.

JUSTICE BREYER, concurring in part.

I agree with the Court’s conclusion and join its opinion
to the extent that they are consistent with the following
three observations. First, the government’s “neutrality” in
respect to religion is one, but only one, of the considerations
relevant to deciding whether a public school’s policy violates
the Establishment Clause. See, e. g., Mitchell v. Helms, 530
U. S. 793, 839 (2000) (O’CONNOR, J., concurring in judgment);

374 U. S. 203, 225 (1963) (State schools in their official capacity may not
teach religion but may teach about religion). Whatever the rule there,
licensing and monitoring private religious speech is an entirely dif-
ferent matter, see, e. g., Kunz v. New York, 340 U. S. 290, 293-294 (1951),
even in a limited public forum where the State has some authority to draw
subject-matter distinctions.
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Capitol Square Review and Advisory Bd. v. Pinette, 515
U. S. 753, 774, 777 (1995) (O’CONNOR, J., concurring in part
and concurring in judgment). As this Court previously has
indicated, a child’s perception that the school has endorsed
a particular religion or religion in general may also prove
critically important. See School Dist. of Grand Rapids v.
Ball, 473 U. S. 373, 389-390 (1985); see also Lamb’s Chapel
v. Center Moriches Union Free School Dist., 508 U. S. 384,
395 (1993); County of Allegheny v. American Civil Liberties
Union, Greater Pittsburgh Chapter, 492 U. S. 573, 592-594
(1989). Today’s opinion does not purport to change that
legal principle.

Second, the critical Establishment Clause question here
may well prove to be whether a child, participating in the
Good News Club’s activities, could reasonably perceive the
school’s permission for the Club to use its facilities as an
endorsement of religion. See Ball, supra, at 390 (“[Aln im-
portant concern of the effects test is whether . . . the chal-
lenged government action is sufficiently likely to be per-
ceived by adherents of the controlling denominations as an
endorsement, and by the nonadherents as a disapproval, of
their individual religious choices”). The time of day, the
age of the children, the nature of the meetings, and other
specific circumstances are relevant in helping to deter-
mine whether, in fact, the Club “so dominate[s]” the “forum”
that, in the children’s minds, “a formal policy of equal access
is transformed into a demonstration of approval.” Capitol
Square Review and Advisory Bd., supra, at 777 (O’CON-
NOR, J., concurring in part and concurring in judgment).

Third, the Court cannot fully answer the Establishment
Clause question this case raises, given its procedural pos-
ture. The specific legal action that brought this case to the
Court of Appeals was the District Court’s decision to grant
Milford Central School’s motion for summary judgment.
The Court of Appeals affirmed the grant of summary judg-
ment. We now hold that the school was not entitled to
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summary judgment, either in respect to the Free Speech or
the Establishment Clause issue. Our holding must mean
that, viewing the disputed facts (including facts about the
children’s perceptions) favorably to the Club (the nonmoving
party), the school has not shown an Establishment Clause
violation.

To deny one party’s motion for summary judgment, how-
ever, is not to grant summary judgment for the other side.
There may be disputed “genuine issue[s]” of “material fact,”
Fed. Rule Civ. Proc. 56(c), particularly about how a reason-
able child participant would understand the school’s role,
cf. post, at 140 (SOUTER, J., dissenting). Indeed, the Court
itself points to facts not in evidence, ante, at 117 (“There is
no evidence that young children are permitted to loiter out-
side classrooms after the schoolday has ended”), ante, at 118
(“There may be as many, if not more, upperclassmen as
elementary school children who occupy the school after
hours”), identifies facts in evidence which may, depending
on other facts not in evidence, be of legal significance, ibid.
(discussing the type of room in which the meetings were
held and noting that the Club’s participants “are not all the
same age as in the normal classroom setting”), and makes as-
sumptions about other facts, ante, at 117-118 (“Surely even
young children are aware of events for which their parents
must sign permission forms”), ante, at 118 (“Any bystander
could conceivably be aware of the school’s use policy and
its exclusion of the Good News Club, and could suffer as
much from viewpoint discrimination as elementary school
children could suffer from perceived endorsement”). The
Court’s invocation of what is missing from the record and
its assumptions about what is present in the record only con-
firm that both parties, if they so desire, should have a fair
opportunity to fill the evidentiary gap in light of today’s
opinion. Cf. Fed. Rules Civ. Proc. 56(c) (summary judgment
appropriate only where there is “no genuine issue as to any
material fact” and movant “is entitled to a judgment as a
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matter of law”), 56(f) (permitting supplementation of record
for summary judgment purposes where appropriate).

JUSTICE STEVENS, dissenting.

The Milford Central School has invited the public to use
its facilities for educational and recreational purposes, but
not for “religious purposes.” Speech for “religious pur-
poses” may reasonably be understood to encompass three
different categories. First, there is religious speech that is
simply speech about a particular topic from a religious point
of view. The film in Lamb’s Chapel v. Center Moriches
Union Free School Dist., 508 U. S. 384 (1993), illustrates this
category. See id., at 388 (observing that the film series at
issue in that case “would discuss Dr. [James] Dobson’s views
on the undermining influences of the media that could only
be counterbalanced by returning to traditional, Christian
family values instilled at an early stage”). Second, there is
religious speech that amounts to worship, or its equivalent.
Our decision in Widmar v. Vincent, 454 U.S. 263 (1981),
concerned such speech. See id., at 264-265 (describing
the speech in question as involving “religious worship”).
Third, there is an intermediate category that is aimed prin-
cipally at proselytizing or inculcating belief in a particular
religious faith.

A public entity may not generally exclude even religious
worship from an open public forum. Id., at 276. Similarly,
a public entity that creates a limited public forum for the
discussion of certain specified topics may not exclude a
speaker simply because she approaches those topics from
a religious point of view. Thus, in Lamb’s Chapel we held
that a public school that permitted its facilities to be used
for the discussion of family issues and child rearing could
not deny access to speakers presenting a religious point
of view on those issues. See 508 U. S., at 393-394.

But, while a public entity may not censor speech about
an authorized topic based on the point of view expressed
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by the speaker, it has broad discretion to “preserve the
property under its control for the use to which it is lawfully
dedicated.” Greer v. Spock, 424 U.S. 828, 836 (1976); see
also Board of Ed. of Westside Community Schools (Dist. 66)
v. Mergens, 496 U. S. 226, 275, n. 6 (1990) (STEVENS, J., dis-
senting) (“A school’s extracurricular activities constitute a
part of the school’s teaching mission, and the school accord-
ingly must make ‘decisions concerning the content of those
activities’” (quoting Widmar, 454 U. S., at 278 (STEVENS, J.,
concurring in judgment)). Accordingly, “control over access
to a nonpublic forum can be based on subject matter and
speaker identity so long as the distinctions drawn are rea-
sonable in light of the purpose served by the forum and are
viewpoint neutral.” Cornelius v. NAACP Legal Defense
& Ed. Fund, Inc., 473 U. S. 788, 806 (1985). The novel ques-
tion that this case presents concerns the constitutionality of
a public school’s attempt to limit the scope of a public forum
it has created. More specifically, the question is whether a
school can, consistently with the First Amendment, create a
limited public forum that admits the first type of religious
speech without allowing the other two.

Distinguishing speech from a religious viewpoint, on the
one hand, from religious proselytizing, on the other, is com-
parable to distinguishing meetings to discuss political issues
from meetings whose principal purpose is to recruit new
members to join a political organization. If a school decides
to authorize afterschool discussions of current events in
its classrooms, it may not exclude people from expressing
their views simply because it dislikes their particular politi-
cal opinions. But must it therefore allow organized political
groups—for example, the Democratic Party, the Libertarian
Party, or the Ku Klux Klan—to hold meetings, the prin-
cipal purpose of which is not to discuss the current-events
topic from their own unique point of view but rather to
recruit others to join their respective groups? I think not.
Such recruiting meetings may introduce divisiveness and



132 GOOD NEWS CLUB ». MILFORD CENTRAL SCHOOL

STEVENS, J., dissenting

tend to separate young children into cliques that undermine
the school’s educational mission. Cf. Lehman v. Shaker
Heights, 418 U. S. 298 (1974) (upholding a city’s refusal to
allow “political advertising” on public transportation).
School officials may reasonably believe that evangelical
meetings designed to convert children to a particular re-
ligious faith pose the same risk. And, just as a school may
allow meetings to discuss current events from a political
perspective without also allowing organized political re-
cruitment, so too can a school allow discussion of topics
such as moral development from a religious (or nonreligious)
perspective without thereby opening its forum to religious
proselytizing or worship. See, e.g., Campbell v. St. Tam-
many Parish School Board, 231 F. 3d 937, 942 (CA5 2000)
(“Under the Supreme Court’s jurisprudence, a government
entity such as a school board has the opportunity to open
its facilities to activity protected by the First Amendment,
without inviting political or religious activities presented
in a form that would disserve its efforts to maintain neu-
trality”). Moreover, any doubt on a question such as this
should be resolved in a way that minimizes “intrusion by
the Federal Government into the operation of our public
schools,” Mergens, 496 U. S., at 290 (STEVENS, J., dissenting);
see also Epperson v. Arkansas, 393 U.S. 97, 104 (1968)
(“Judicial interposition in the operation of the public school
system of the Nation raises problems requiring care and
restraint. . . . By and large, public education in our Nation is
committed to the control of state and local authorities”).
The particular limitation of the forum at issue in this case
is one that prohibits the use of the school’s facilities for “re-
ligious purposes.” It is clear that, by “religious purposes,”
the school district did not intend to exclude all speech from
a religious point of view. See App. N13-N15 (testimony of
the superintendent for Milford schools indicating that the
policy would permit people to teach “that man was created
by God as described in the Book of Genesis” and that crime
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was caused by society’s “lack of faith in God”). Instead, it
sought only to exclude religious speech whose principal goal
is to “promote the gospel.” Id., at N18. In other words,
the school sought to allow the first type of religious speech
while excluding the second and third types. As long as this
is done in an evenhanded manner, I see no constitutional
violation in such an effort.! The line between the various
categories of religious speech may be difficult to draw, but
I think that the distinctions are valid, and that a school,
particularly an elementary school, must be permitted to
draw them.? Cf. Illinois ex rel. McCollum v. Board of Ed.
of School Dist. No. 71, Champaign Cty., 333 U. S. 203, 231
(1948) (Frankfurter, J., concurring) (“In no activity of the
State is it more vital to keep out divisive forces than in
its schools . . .”).

This case is undoubtedly close. Nonetheless, regardless
of whether the Good News Club’s activities amount to “wor-
ship,” it does seem clear, based on the facts in the record,
that the school district correctly classified those activities
as falling within the third category of religious speech and
therefore beyond the scope of the school’s limited public
forum.> In short, I am persuaded that the school district

1The school district, for example, could not, consistently with its pres-
ent policy, allow school facilities to be used by a group that affirmatively
attempted to inculcate nonbelief in God or in the view that morality
is wholly unrelated to belief in God. Nothing in the record, however,
indicates that any such group was allowed to use school facilities.

2“A perceptive observer sees a material difference between the light
of day and the dark of night, and knows that difference to be a reality
even though the two are separated not by a bright line but by a zone of
twilight.” Buirkle v. Hanover Ins. Cos., 832 F. Supp. 469, 483 (Mass.
1993).

3The majority elides the distinction between religious speech on a
particular topic and religious speech that seeks primarily to inculcate
belief. Thus, it relies on Rosenberger v. Rector and Visitors of Univ.
of Va., 515 U. S. 819 (1995), as if that case involved precisely the same
type of speech that is at issue here. But, while both Wide Awake, the
organization in Rosenberger, and the Good News Club engage in a mixture



134 GOOD NEWS CLUB ». MILFORD CENTRAL SCHOOL

SOUTER, J., dissenting

could (and did) permissibly exclude from its limited pub-
lic forum proselytizing religious speech that does not rise
to the level of actual worship. I would therefore affirm the
judgment of the Court of Appeals.

Even if I agreed with Part II of the majority opinion, how-
ever, I would not reach out, as it does in Part IV, to decide
a constitutional question that was not addressed by either
the District Court or the Court of Appeals.

Accordingly, I respectfully dissent.

JUSTICE SOUTER, with whom JUSTICE GINSBURG joins,
dissenting.

The majority rules on two issues. First, it decides that
the Court of Appeals failed to apply the rule in Lamb’s
Chapel v. Center Moriches Union Free School Dist., 508
U. S. 384 (1993), which held that the government may not
discriminate on the basis of viewpoint in operating a limited
public forum. The majority applies that rule and concludes
that Milford violated Lamb’s Chapel in denying Good News
the use of the school. The majority then goes on to de-
termine that it would not violate the Establishment Clause
of the First Amendment for the Milford School District
to allow the Good News Club to hold its intended gather-
ings of public school children in Milford’s elementary school.

of different types of religious speech, the Rosenberger Court clearly be-
lieved that the first type of religious speech predominated in Wide Awake.
It described that group’s publications as follows:

“The first issue had articles about racism, crisis pregnancy, stress, prayer,
C. S. Lewis’ ideas about evil and free will, and reviews of religious music.
In the next two issues, Wide Awake featured stories about homosexuality,
Christian missionary work, and eating disorders, as well as music reviews
and interviews with University professors.” Id., at 826.

In contrast to Wide Awake’s emphasis on providing Christian com-
mentary on such a diverse array of topics, Good News Club meetings
are dominated by religious exhortation, see post, at 137-138 (SOUTER, J.,
dissenting). My position is therefore consistent with the Court’s decision
in Rosenberger.
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The majority is mistaken on both points. The Court of
Appeals unmistakably distinguished this case from Lamb’s
Chapel, though not by name, and accordingly affirmed the
application of a policy, unchallenged in the District Court,
that Milford’s public schools may not be used for religious
purposes. As for the applicability of the Establishment
Clause to the Good News Club’s intended use of Milford’s
school, the majority commits error even in reaching the
issue, which was addressed neither by the Court of Appeals
nor by the District Court. I respectfully dissent.

I

Lamb’s Chapel, a case that arose (as this one does) from
application of N.Y. Educ. Law §414 (McKinney 2000) and
local policy implementing it, built on the accepted rule that
a government body may designate a public forum subject
to a reasonable limitation on the scope of permitted sub-
ject matter and activity, so long as the government does
not use the forum-defining restrictions to deny expression
to a particular viewpoint on subjects open to discussion.
Specifically, Lamb’s Chapel held that the government could
not “permit school property to be used for the presentation
of all views about family issues and child rearing except
those dealing with the subject matter from a religious stand-
point.” 508 U. S., at 393-394.

This case, like Lamb’s Chapel, properly raises no issue
about the reasonableness of Milford’s criteria for restrict-
ing the scope of its designated public forum. Milford has
opened school property for, among other things, “instruction
in any branch of education, learning or the arts” and for
“social, civic and recreational meetings and entertainment
events and other uses pertaining to the welfare of the com-
munity, provided that such uses shall be nonexclusive and
shall be opened to the general public.” App. to Pet. for
Cert. D1-D3. But Milford has done this subject to the re-
striction that “[s]chool premises shall not be used . . . for
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religious purposes.” Id., at D2. As the District Court
stated, Good News did “not object to the reasonableness
of [Milford]’s policy that prohibits the use of [its] facilities
for religious purposes.” Id., at C14.

The sole question before the District Court was, there-
fore, whether, in refusing to allow Good News’s intended
use, Milford was misapplying its unchallenged restriction
in a way that amounted to imposing a viewpoint-based re-
striction on what could be said or done by a group entitled
to use the forum for an educational, civic, or other permitted
purpose. The question was whether Good News was being
disqualified when it merely sought to use the school property
the same way that the Milford Boy and Girl Scouts and the
4-H Club did. The District Court held on the basis of undis-
puted facts that Good News’s activity was essentially unlike
the presentation of views on secular issues from a religious
standpoint held to be protected in Lamb’s Chapel, see App.
to Pet. for Cert. C29-C31, and was instead activity precluded
by Milford’s unchallenged policy against religious use, even
under the narrowest definition of that term.

The Court of Appeals understood the issue the same way.
See 202 F. 3d 502, 508 (CA2 2000) (Good News argues that
“to exclude the Club because it teaches morals and values
from a Christian perspective constitutes unconstitutional
viewpoint discrimination”); id., at 509 (“The crux of the Good
News Club’s argument is that the Milford school’s application
of the Community Use Policy to exclude the Club from its
facilities is not viewpoint neutral”).! The Court of Appeals

!The Court of Appeals held that any challenge to the policy’s rea-
sonableness was foreclosed by its own precedent, 202 F. 3d, at 509, a hold-
ing the majority leaves untouched, see ante, at 107 (“ W]e need not decide
whether it is unreasonable in light of the purposes served by the forum”);
cf. ante, at 108, n. 2 (“Because we hold that the exclusion of the Club on
the basis of its religious perspective constitutes unconstitutional viewpoint
discrimination, it is no defense for Milford that purely religious purposes
can be excluded under state law”). In any event, the reasonableness of
the forum limitation was beyond the scope of the appeal from summary
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also realized that the Lamb’s Chapel criterion was the ap-
propriate measure: “The activities of the Good News Club
do not involve merely a religious perspective on the secular
subject of morality.” 202 F. 3d, at 510. Cf. Lamb’s Chapel,
supra, at 393 (district could not exclude “religious stand-
point” in discussion on child rearing and family values, an
undisputed “use for social or civic purposes otherwise per-
mitted” under the use policy).? The appeals court agreed
with the District Court that the undisputed facts in this case
differ from those in Lamb’s Chapel, as night from day. A
sampling of those facts shows why both courts were correct.

Good News’s classes open and close with prayer. In a
sample lesson considered by the District Court, children are
instructed that “[t]he Bible tells us how we can have our
sing forgiven by receiving the Lord Jesus Christ. It tells us
how to live to please Him. . .. If you have received the Lord
Jesus as your Saviour from sin, you belong to God’s special
group—His family.” App. to Pet. for Cert. C17-C18 (ellipsis
in original). The lesson plan instructs the teacher to “lead
a child to Christ,” and, when reading a Bible verse, to “[elm-
phasize that this verse is from the Bible, God’s Word,” and
is “important—and true—because God said it.” The lesson
further exhorts the teacher to “[bJe sure to give an opportu-
nity for the ‘unsaved’ children in your class to respond to the
Gospel” and cautions against “neglect[ing] this responsibil-
ity.” Id., at C20.

While Good News’s program utilizes songs and games,
the heart of the meeting is the “challenge” and “invitation,”
which are repeated at various times throughout the lesson.

judgment since the District Court had said explicitly that the religious
use limitation was not challenged.

2Tt is true, as the majority notes, ante, at 109, n. 3, that the Court
of Appeals did not cite Lamb’s Chapel by name. But it followed it in
substance, and it did cite an earlier opinion written by the author of the
panel opinion here, Bronx Household of Faith v. Community School Dist.
No. 10, 127 F. 3d 207 (CA2 1997), which discussed Lamb’s Chapel at length.
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During the challenge, “saved” children who “already believe
in the Lord Jesus as their Savior” are challenged to “‘stop
and ask God for the strength and the “want” . . . to obey
Him.”” Ibid. They are instructed that

“[ilf you know Jesus as your Savior, you need to place
God first in your life. And if you don’t know Jesus as
Savior and if you would like to, then we will—we will
pray with you separately, individually. . . . And the chal-
lenge would be, those of you who know Jesus as Savior,
you can rely on God’s strength to obey Him.” Ibid.

During the invitation, the teacher “invites” the “unsaved”
children “‘to trust the Lord Jesus to be your Savior from
sin,”” and “‘receiv[e] [him] as your Savior from sin.”” Id.,

at C21. The children are then instructed that

“[i]f you believe what God’s Word says about your sin
and how Jesus died and rose again for you, you can have
His forever life today. Please bow your heads and close
your eyes. If you have never believed on the Lord
Jesus as your Savior and would like to do that, please
show me by raising your hand. If you raised your hand
to show me you want to believe on the Lord Jesus,
please meet me so I can show you from God’s Word how
you can receive His everlasting life.” Ibid.

It is beyond question that Good News intends to use the
public school premises not for the mere discussion of a sub-
ject from a particular, Christian point of view, but for an
evangelical service of worship calling children to commit
themselves in an act of Christian conversion.> The majority

3The majority rejects Milford’s contention that Good News’s activities
fall outside the purview of the limited forum because they constitute “re-
ligious worship” on the ground that the Court of Appeals made no such
determination regarding the character of the club’s program, see ante,
at 112, n. 4. This distinction is merely semantic, in light of the Court
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avoids this reality only by resorting to the bland and gen-
eral characterization of Good News’s activity as “teaching
of morals and character, from a religious standpoint.” Ante,
at 109. If the majority’s statement ignores reality, as it
surely does, then today’s holding may be understood only in
equally generic terms. Otherwise, indeed, this case would
stand for the remarkable proposition that any public school
opened for civic meetings must be opened for use as a church,
synagogue, or mosque.
II

I also respectfully dissent from the majority’s refusal to
remand on all other issues, insisting instead on acting as
a court of first instance in reviewing Milford’s claim that
it would violate the Establishment Clause to grant Good
News’s application. Milford raised this claim to demon-
strate a compelling interest for saying no to Good News,
even on the erroneous assumption that Lamb’s Chapel’s
public forum analysis would otherwise require Milford to
say yes. Whereas the District Court and Court of Appeals
resolved this case entirely on the ground that Milford’s ac-
tions did not offend the First Amendment’s Speech Clause,
the majority now sees fit to rule on the application of the
Establishment Clause, in derogation of this Court’s proper
role as a court of review. FE. g., National Collegiate Athletic

of Appeals’s conclusion that “[i]t is difficult to see how the Club’s activities
differ materially from the ‘religious worship’ described” in other case law,
202 F. 3d 502, 510 (CA2 2000), and the record below.

JUSTICE STEVENS distinguishes between proselytizing and worship,
ante, at 130 (dissenting opinion), and distinguishes each from discussion
reflecting a religious point of view. I agree with JUSTICE STEVENS that
Good News’s activities may be characterized as proselytizing and there-
fore as outside the purpose of Milford’s limited forum, ante, at 133. Like
the Court of Appeals, I also believe Good News’s meetings have elements
of worship that put the club’s activities further afield of Milford’s limited
forum policy, the legitimacy of which was unchallenged in the summary
judgment proceeding.



140 GOOD NEWS CLUB ». MILFORD CENTRAL SCHOOL

SOUTER, J., dissenting

Assn. v. Smith, 525 U. S. 459, 470 (1999) (“[W]e do not decide
in the first instance issues not decided below”).

The Court’s usual insistence on resisting temptations to
convert itself into a trial court and on remaining a court of
review is not any mere procedural nicety, and my objection
to turning us into a district court here does not hinge on a
preference for immutable procedural rules. Respect for our
role as a reviewing court rests, rather, on recognizing that
this Court can often learn a good deal from considering how
a district court and a court of appeals have worked their way
through a difficult issue. It rests on recognizing that an
issue as first conceived may come to be seen differently as a
case moves through trial and appeal; we are most likely to
contribute something of value if we act with the benefit of
whatever refinement may come in the course of litigation.
And our customary refusal to become a trial court reflects
the simple fact that this Court cannot develop a record as
well as a trial court can. If I were a trial judge, for example,
I would balk at deciding on summary judgment whether an
Establishment Clause violation would occur here without
having statements of undisputed facts or uncontradicted
affidavits showing, for example, whether Good News con-
ducts its instruction at the same time as school-sponsored
extracurricular and athletic activities conducted by school
staff and volunteers, see Brief for Respondent 6; whether
any other community groups use school facilities imme-
diately after classes end and how many students participate
in those groups; and the extent to which Good News, with
28 students in its membership, may “dominate the forum”
in a way that heightens the perception of official endorse-
ment, Rosenberger v. Rector and Visitors of Univ. of Va.,
515 U. S. 819, 851 (1995) (O’CONNOR, J., concurring); see also
Widmar v. Vincent, 454 U. S. 263, 274 (1981). We will never
know these facts.

Of course, I am in no better position than the majority
to perform an Establishment Clause analysis in the first
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instance. Like the majority, I lack the benefit that devel-
opment in the District Court and Court of Appeals might
provide, and like the majority I cannot say for sure how
complete the record may be. I can, however, speak to the
doubtful underpinnings of the majority’s conclusion.

This Court has accepted the independent obligation to
obey the Establishment Clause as sufficiently compelling
to satisfy strict scrutiny under the First Amendment. See
id., at 271 (“[T]he interest of the [government] in complying
with its constitutional obligations may be characterized as
compelling”); Lamb’s Chapel, 508 U. S., at 394. Milford’s ac-
tions would offend the Establishment Clause if they carried
the message of endorsing religion under the circumstances,
as viewed by a reasonable observer. See Capitol Square
Review and Advisory Bd. v. Pinette, 515 U. S. 753, 777 (1995)
(O’CONNOR, J., concurring). The majority concludes that
such an endorsement effect is out of the question in Milford’s
case, because the context here is “materially indistinguish-
able” from the facts in Lamb’s Chapel and Widmar. Ante,
at 113. In fact, the majority is in no position to say that, for
the principal grounds on which we based our Establishment
Clause holdings in those cases are clearly absent here.

In Widmar, we held that the Establishment Clause did
not bar a religious student group from using a public uni-
versity’s meeting space for worship as well as discussion.
As for the reasonable observers who might perceive gov-
ernment endorsement of religion, we pointed out that the
forum was used by university students, who “are, of course,
young adults,” and, as such, “are less impressionable than
younger students and should be able to appreciate that the
University’s policy is one of neutrality toward religion.”
454 U.S., at 274, n. 14. To the same effect, we remarked
that the “large number of groups meeting on campus” ne-
gated “any reasonable inference of University support from
the mere fact of a campus meeting place.” Ibid. Not only
was the forum “available to a broad class of nonreligious as
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well as religious speakers,” but there were, in fact, over 100
recognized student groups at the University, and an “absence
of empirical evidence that religious groups [would] dominate
[the University’s] open forum.” Id., at 274-275; see also d.,
at 274 (“The provision of benefits to so broad a spectrum of
groups is an important index of secular effect”). And if all
that had not been enough to show that the university-student
use would probably create no impression of religious en-
dorsement, we pointed out that the university in that case
had issued a student handbook with the explicit disclaimer
that “the University’s name will not ‘be identified in any way
with the aims, policies, programs, products, or opinions of
any organization or its members.”” Id., at 274, n. 14.

Lamb’s Chapel involved an evening film series on child
rearing open to the general public (and, given the subject
matter, directed at an adult audience). See 508 U. S., at 387,
395. There, school property “had repeatedly been used by
a wide variety of private organizations,” and we could say
with some assurance that “[ulnder these circumstances . . .
there would have been no realistic danger that the commu-
nity would think that the District was endorsing religion or
any particular creed ....” Id., at 395.

What we know about this case looks very little like Wid-
mar or Lamb’s Chapel. The cohort addressed by Good
News is not university students with relative maturity,
or even high school pupils, but elementary school children
as young as six. The Establishment Clause cases have

4Tt is certainly correct that parents are required to give permission for
their children to attend Good News'’s classes, see ante, at 115 (as parents
are often required to do for a host of official school extracurricular activi-
ties), and correct that those parents would likely not be confused as to the
sponsorship of Good News’s classes. But the proper focus of concern in
assessing effects includes the elementary school pupils who are invited to
meetings, Lodging, Exh. X2, who see peers heading into classrooms for
religious instruction as other classes end, and who are addressed by the
“challenge” and “invitation.”

The fact that there may be no evidence in the record that individual
students were confused during the time the Good News Club met on school
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consistently recognized the particular impressionability of
schoolchildren, see Edwards v. Aguillard, 482 U. S. 578, 583—
584 (1987), and the special protection required for those
in the elementary grades in the school forum, see County
of Allegheny v. American Civil Liberties Union, Greater
Pittsburgh Chapter, 492 U. S. 573, 620, n. 69 (1989). We
have held the difference between college students and grade
school pupils to be a “distinction [that] warrants a difference
in constitutional results,” Edwards v. Aguillard, supra, at
584, n. 5 (internal quotation marks and citation omitted).
Nor is Milford’s limited forum anything like the sites for
wide-ranging intellectual exchange that were home to the
challenged activities in Widmar and Lamb’s Chapel. See
also Rosenberger, 515 U. S., at 850, 836-837. In Widmanr,
the nature of the university campus and the sheer number
of activities offered precluded the reasonable college ob-
server from seeing government endorsement in any one of
them, and so did the time and variety of community use in
the Lamb’s Chapel case. See also Rosenberger, 515 U. S,
at 850 (“Given this wide array of nonreligious, antireligious
and competing religious viewpoints in the forum supported
by the University, any perception that the University en-
dorses one particular viewpoint would be illogical”); id., at
836-837, 850 (emphasizing the array of university-funded
magazines containing “widely divergent viewpoints” and
the fact that believers in Christian evangelism competed
on equal footing in the University forum with aficionados
of “Plato, Spinoza, and Descartes,” as well as “Karl Marx,
Bertrand Russell, and Jean-Paul Sartre”); Board of Ed.
of Westside Community Schools (Dist. 66) v. Mergens, 496

premises pursuant to the District Court’s preliminary injunction is imma-
terial, cf. Brief for Petitioners 38. As JUSTICE O’CONNOR explained in
Capitol Square Review and Advisory Bd. v. Pinette, 515 U. S. 753 (1995),
the endorsement test does not focus “on the actual perception of individual
observers, who naturally have differing degrees of knowledge,” but on
“the perspective of a hypothetical observer.” Id., at 779-780 (opinion con-
curring in part and concurring in judgment).
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U. S. 226, 252 (1990) (plurality opinion) (“To the extent that
a religious club is merely one of many different student-
initiated voluntary clubs, students should perceive no mes-
sage of government endorsement of religion”).

The timing and format of Good News’s gatherings, on the
other hand, may well affirmatively suggest the imprimatur
of officialdom in the minds of the young children. The club
is open solely to elementary students (not the entire com-
munity, as in Lamb’s Chapel), only four outside groups have
been identified as meeting in the school, and Good News is,
seemingly, the only one whose instruction follows imme-
diately on the conclusion of the official schoolday. See Brief
for National School Boards Association et al. as Amici Cu-
riae 6. Although school is out at 2:56 p.m., Good News ap-
parently requested use of the school beginning at 2:30 on
Tuesdays “during the school year,” so that instruction could
begin promptly at 3:00, see Lodging, Exh. W-1, at which
time children who are compelled by law to attend school
surely remain in the building. Good News'’s religious meet-
ing follows regular school activities so closely that the Good
News instructor must wait to begin until “the room is clear,”
and “people are out of the room,” App. P29, before starting
proceedings in the classroom located next to the regular
third- and fourth-grade rooms, id., at N12. In fact, the
temporal and physical continuity of Good News’s meetings
with the regular school routine seems to be the whole point
of using the school. When meetings were held in a commu-
nity church, 8 or 10 children attended; after the school be-
came the site, the number went up three-fold. Id., at P12;
Lodging, Exh. AA2.

Even on the summary judgment record, then, a record
lacking whatever supplementation the trial process might
have led to, and devoid of such insight as the trial and ap-
pellate judges might have contributed in addressing the
Establishment Clause, we can say this: there is a good case
that Good News’s exercises blur the line between public
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classroom instruction and private religious indoctrination,
leaving a reasonable elementary school pupil unable to ap-
preciate that the former instruction is the business of the
school while the latter evangelism is not. Thus, the facts
we know (or think we know) point away from the majority’s
conclusion, and while the consolation may be that nothing
really gets resolved when the judicial process is so truncated,
that is not much to recommend today’s result.
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ALABAMA v. BOZEMAN

CERTIORARI TO THE SUPREME COURT OF ALABAMA
No. 00-492. Argued April 17, 2001—Decided June 11, 2001

The Interstate Agreement on Detainers (Agreement) creates uniform pro-
cedures for lodging and executing a detainer, 7. e., a legal order that
requires a State to hold a currently imprisoned individual when he has
finished serving his sentence so that he may be tried by a different
State for a different crime. As relevant here, the Agreement provides
that a State that obtains a prisoner for purposes of trial must try him
within 120 days of his arrival, Art. IV(c), and if it returns him to his
“original place of imprisonment” prior to that trial, charges “shall” be
dismissed with prejudice, Art. IV(e). While respondent Bozeman was
serving a federal prison sentence in Florida, the Covington County, Ala-
bama, district attorney sought temporary custody of Bozeman to arraign
him on firearms charges and to appoint counsel. When taken to Cov-
ington County, Bozeman spent the night in the county jail, appeared in
local court the next morning, obtained local counsel, and was returned
to federal prison that evening. About one month later, he was brought
back to the county for trial. Bozeman’s counsel moved to dismiss the
state charges on the ground that, because Bozeman had been “returned
to the original place of imprisonment” (namely, the federal prison) “prior
to” “trial” on state charges being “had,” in violation of Article IV(e),
the local court had to dismiss the charges with prejudice in light of Art.
IV(e)’s command as to remedy. Bozeman was convicted, and an appeals
court affirmed. The State Supreme Court reversed, holding that the
Agreement’s literal language controlled and required dismissal of the
state charges.

Held: The literal language of Article IV(e) bars any further criminal pro-
ceedings when a defendant is returned to the original place of imprison-
ment before trial. Pp. 152-157.

(a) Alabama claims that Article IV(e)’s basic purpose is to prevent
shuttling that would interrupt a prisoner’s rehabilitation and that,
since the one-day interruption here did not interrupt rehabilitation
significantly, any violation is “technical,” “harmless,” or “de minimais.”
However, the Agreement’s language militates against an implicit excep-
tion, for it is absolute, as the word “shall” is ordinarily the language
of command. Anderson v. Yungkau, 329 U.S. 482, 485. Moreover,
the Agreement makes no distinction among different kinds of arrivals,
e. 9., exempting those that are followed by return within a short, speci-
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fied time period, or those that are simply for arraignment purposes.
Pp. 152-154.

(b) Even assuming that the Agreement exempts violations that,
viewed in terms of its purposes, are de minimis, the violation here could
not qualify as trivial, because the “no return” provision’s purpose cannot
be a simple, direct effort to prevent the interruption of rehabilitation.
Article IV(e)’s requirement that the prisoner remain in the county jail
means that he will typically spend 120 days away from the sending
State’s rehabilitation programs, whereas returning him prior to trial—
in violation of IV(e)—would permit him to participate in the sending
State’s program for some of those days. To call such a violation “tech-
nical,” because it means fewer days spent away from the sending State,
is to call virtually every conceivable antishuttling violation “technical.”
The Agreement may seek to remove rehabilitation obstructions in a
different way: Requiring the receiving State to pay for the prisoner’s
incarceration during the pretrial period (pursuant to Article V) may
give the State an incentive to shorten that period and dispose of detain-
ers expeditiously. Alternatively, the Agreement’s drafters may have
sought to minimize the number of shuttles in the belief that the “shut-
tling” itself adds to the uncertainties obstructing rehabilitation pro-
grams, see Art. I. Regardless of the antishuttling remedy’s original
purpose, given the Agreement’s absolute language, it is enough to
explain why Alabama’s view is not plausible and to point to other pur-
poses more easily squared with Article IV(e)’s text and operation.
Pp. 154-156.

(c) Alabama’s additional claim that return to the sending State after
a brief journey to the receiving State for pretrial purposes is helpful,
not harmful, to the prisoner is a policy argument more appropriately
addressed to legislatures. And the federal statutory provision to which
the Solicitor General points governs only when the United States is a
receiving State, which does not help Alabama’s cause. Although this
Court rejects Alabama’s interpretation of the Agreement, a receiving
State is not barred from returning a prisoner when it would be mutually
advantageous and the prisoner accordingly waives his Article IV(e)
rights. Pp. 156-157.

781 So. 2d 165, affirmed.

BREYER, J., delivered the opinion of the Court, Parts I, II-A, and I1-C
of which were unanimous, and Part II-B of which was joined by REHN-
QuisT, C. J., and STEVENS, O’CONNOR, KENNEDY, SOUTER, and GINS-
BURG, JJ.



148 ALABAMA v». BOZEMAN

Opinion of the Court

Sandra Jean Stewart, Assistant Attorney General of Ala-
bama, argued the cause for petitioner. With her on the
briefs was Bill Pryor, Attorney General.

Jeffrey A. Lamken argued the cause for the United States
as amicus curiae urging reversal. With him on the brief
were Acting Solicitor General Underwood, Acting Assistant
Attorney General Keeney, and Deputy Solicitor General
Dreeben.

Mark John Christensen, by appointment of the Court, 531
U. S. 1141, argued the cause and filed a brief for respondent.*

JUSTICE BREYER delivered the opinion of the Court.t

Forty-eight States, the Federal Government, and the Dis-
trict of Columbia (all of which, for simplicity, we shall call
“States”) have entered into the Interstate Agreement on De-
tainers (Agreement), 18 U. S. C. App. §2, p. 692, an interstate
compact. The Agreement creates uniform procedures for
lodging and executing a detainer, 1. e., a legal order that re-
quires a State in which an individual is currently imprisoned
to hold that individual when he has finished serving his sen-
tence so that he may be tried by a different State for a differ-
ent crime.

The Agreement provides for expeditious delivery of the
prisoner to the receiving State for trial prior to the termina-
tion of his sentence in the sending State. And it seeks to
minimize the consequent interruption of the prisoner’s ongo-
ing prison term. In particular, Article IV(c) specifies that
the receiving State shall begin the prisoner’s “trial . . .
within one hundred and twenty days of the arrival of the
prisoner in the receiving State.” At the same time, Article
IV(e) prohibits return of the individual to the sending State
before that trial is complete. It says:

*Mary E. Hunley and Alexander Taylor filed a brief for the National
Association of Extradition Officials as amicus curiae urging reversal.

TJUSTICE SCALIA and JUSTICE THOMAS join all but Part II-B of this
opinion.
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“If trial is not had on any indictment, information, or
complaint contemplated hereby prior to the prisoner’s
being returned to the original place of imprisonment
pursuant to article V(e) hereof, such indictment, infor-
mation, or complaint shall not be of any further force or
effect, and the court shall enter an order dismissing the
same with prejudice.” (Emphasis added.)

The case before us requires us to interpret the Article IV
language that we have just quoted. See New York v. Hill,
528 U. S. 110, 111 (2000) (“As ‘a congressionally sanctioned
interstate compact’ within the Compact Clause of the United
States Constitution, Art. I, § 10, cl. 3, the [Interstate Agree-
ment on Detainers] is a federal law subject to federal con-
struction”) (quoting Carchman v. Nash, 473 U.S. 716, 719
(1985); Cuyler v. Adams, 449 U. S. 433, 442 (1981)). The
case concerns a defendant whose initial imprisonment was
interrupted briefly—for a single day—during which time he
was brought to the receiving State for purposes of arraign-
ment and then returned immediately to his original place of
imprisonment. The question is whether, in such circum-
stances, the literal language of Article IV(e) bars any further
criminal proceedings—because the defendant was “returned
to the original place of imprisonment” before “trial” was
“had.” We conclude that Article IV(e) does bar further pro-
ceedings, despite the fact that the interruption of the initial
imprisonment lasted for only one day.

I
A

The Council of State Governments drafted the language of
the Agreement in 1956. See United States v. Mauro, 436
U. S. 340, 349-350 (1978). The United States joined in 1970.
Id., at 343. And Alabama is one of the 49 other current
members. Hill, supra, at 111; Ala. Code §15-9-81 (1995).
The Agreement contains nine articles. Article I sets forth
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the problems that led to the Agreement’s creation, namely,
that

“charges outstanding against a prisoner, detainers based
on untried indictments, informations, or complaints and
difficulties in securing speedy trial of persons already
incarcerated in other jurisdictions, produce uncertain-
ties which obstruct programs of prisoner treatment
and rehabilitation.”

Article I then adds that “it is the . . . purpose of this agree-
ment to encourage the expeditious and orderly disposition of
such charges and determination of the proper status of . . .
detainers . ...”

Article II sets forth definitions. Article III gives a pris-
oner against whom a detainer has been lodged the right to
“request” a “final disposition” of the relevant charges, in
which case “he shall be brought to trial within one hundred
and eighty days” (unless extended by the trial court for
“good cause”); otherwise, the relevant “indictment, informa-
tion, or complaint shall not be of any further force or effect,
and the court shall enter an order dismissing the same with
prejudice.” Art. ITI(a), (d).

Article IV gives “the jurisdiction in which an untried in-
dictment, information, or complaint is pending,” 1. e., the re-
ceiving State, the right “to have a prisoner against whom”
it “has lodged a detainer . . . made available” for trial.
Art. IV(a). It says further that, once the prisoner arrives
in the receiving State, the “trial” must begin “within one
hundred and twenty days” unless extended for “good cause.”
Art. IV(c). Article IV also sets forth the “antishuttling”
provision at issue here. To repeat: that provision says that
trial must be “had . . . prior to the prisoner’s being returned
to the original place of imprisonment”; otherwise, the
charges “shall” be dismissed with prejudice. Art. IV(e).
Article V sets forth conditions on the receiving State obtain-
ing temporary custody of the prisoner. The remaining arti-
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cles deal with subsidiary matters, not relevant here with one
exception: Article IX provides that the “agreement shall be
liberally construed so as to effectuate its purposes.”

For present purposes, it is important to keep in mind that
the Agreement basically (1) gives a prisoner the right to de-
mand a trial within 180 days; and (2) gives a State the right
to obtain a prisoner for purposes of trial, in which case the
State (a) must try the prisoner within 120 days of his arrival,
and (b) must not return the prisoner to his “original place of
imprisonment” prior to that trial.

B

In January 1997, respondent Michael Bozeman was serving
a sentence of imprisonment for a federal drug crime in fed-
eral prison in Marianna, Florida. At the beginning of that
month, the district attorney of Covington County, Alabama,
who had earlier lodged a detainer against Bozeman in con-
nection with charges related to discharging firearms, sought
temporary custody in order to arraign Bozeman on those
firearms charges and secure the appointment of counsel. On
January 23, federal authorities released Bozeman to local of-
ficials. Those officials took him to Covington County, about
80 miles from the federal prison, where he arrived later in
the day. Bozeman spent the night in the county jail, ap-
peared in local court the next morning, obtained local ap-
pointed counsel, and was transported back to federal prison
that evening. About one month later, Bozeman was brought
back to Covington County for trial.

At that time, Bozeman’s local counsel filed a motion to dis-
miss the state charges on the ground that in January Boze-
man had been “returned to the original place of imprison-
ment” (namely, the federal prison) “prior to” “trial” on state
charges being “had.” See App. 37-42. Consequently, he
argued, under Article IV(e) the state charges were without
“any further force or effect,” and the local court had to
“enter an order dismissing the same with prejudice.”
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Bozeman was convicted, and the trial court subsequently
denied Bozeman’s motion for dismissal. It wrote that it
“made much sense to bring” Bozeman “into the county
briefly” to deal with “short pre-trial matters” and then to
“return him to the surroundings to which he was accus-
tomed.” App. to Pet. for Cert. 28a. Doing so furthered
Bozeman’s “interest in maintaining . . . rehabilitation avail-
able to him in federal prison.” Ibid. In the trial judge’s
view, Bozeman “certainly would not [have] receive[d] much
rehabilitation in a county jail.” Ibid. Consequently, the
judge concluded, the January transfer was “wholly consistent
with” the Agreement’s goal, “to expedite the prosecution of
state charges without interfering with any rehabilitative
programs of the federal government.” Id., at 29a.

An intermediate State Court of Appeals affirmed the
conviction. 738 So. 2d 934 (1998). But the Alabama State
Supreme Court reversed by a 5-to-3 vote. 781 So. 2d 165
(2000). In its view, the literal language of the Agreement
controlled and required dismissal of the state charges. The
dissenters argued that the Agreement violation was merely
“technical,” and consequently did not require dismissal. Id.,
at 170. The State petitioned for certiorari. In light of
differences among the lower courts, we granted the writ.
Compare, e. g., United States v. Schrum, 638 F. 2d 214, 215
(CA10 1981) (per curiam) (adopting District Court’s literal
interpretation of Agreement), with United States v. Daniels,
3 F. 3d 25, 27-28 (CA1 1993) (rejecting literal interpretation
of Agreement). And we now affirm the Alabama Supreme
Court’s decision.

II

Alabama does not deny a violation of Article IV(e) as liter-
ally interpreted, for it concedes that its officials “returned”
Bozeman to his “original place of imprisonment,” before
Bozeman’s county court “trial” was “had.” Nor does Ala-
bama claim that Bozeman waived the right to trial before
return that Article IV provides. See Reply Brief for Peti-
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tioner 1, n. 1. Cf. Hill, 528 U. S., at 114-115 (holding that
defendant may waive his rights under Art. III of the Agree-
ment). Rather, Alabama, supported by the United States
Solicitor General and others, claims that Article IV(e)’s basic
purpose is to prevent shuttling that would interrupt the pris-
oner’s rehabilitation. See, e. g., United States v. Roy, 830
F. 2d 628, 636 (CAT 1987) (provision is “meant to protect the
prisoner against endless interruption of the rehabilitation
programs because of criminal proceedings in other jurisdic-
tions”). They say the one-day interruption that occurred
here did not interrupt rehabilitation significantly. Hence,
any violation is “technical,” “harmless,” or “de minimis.”
And Article IV(e) contains an implicit exception for such
trivial violations. Brief for Petitioner 26; Brief for United
States as Amicus Curiae 12-13. Cf. Wisconsin Dept. of
Revenue v. William Wrigley, Jr., Co., 505 U.S. 214, 231
(1992) (laws ordinarily are enacted with understanding that
de minimis exceptions will be recognized). We cannot ac-
cept this argument, however, for two reasons.

A

First, the language of the Agreement militates against an
implicit exception, for it is absolute. It says that, when a
prisoner is “returned” before trial, the indictment, informa-
tion, or complaint “shall not be of any further force or effect,
and the court shall enter an order dismissing the same with
prejudice.” Art. IV(e) (emphasis added). “The word ‘shall’
is ordinarily ‘the language of command.”” Anderson v.
Yungkau, 329 U. S. 482, 485 (1947) (quoting Escoe v. Zerbst,
295 U. S. 490, 493 (1935)).

The cases Alabama cites as supporting a “harmless error”
construction involved statutes that lacked this absolute
language. See, e.g., United States v. Montalvo-Murillo,
495 U. S. 711, 716-717 (1990) (Bail Reform Act “is silent
on the issue of a remedy for violations of its time limits”).
Cf. William Wrigley, Jr., supra, at 231-232 (applying “de
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minimis exception” presumption as “part of the established
background of legal principles against which all enact-
ments are adopted,” where text did not provide a “contrary
indication”).

Moreover, the Agreement makes no distinction among dif-
ferent kinds of IV(c) “arrivals,” say, by exempting those that
are followed by return within a short, specified period of
time, or those that are simply for the purpose of arraign-
ment. Given the Agreement’s language and the important
consequences of starting the running of the 120-day time
limit, we see no basis for such a distinction. Hence, we must
assume that every prisoner arrival in the receiving State,
whether followed by a very brief stay or a very long
stay in the receiving State, triggers IV(e)s “no return”
requirement.

B

Second, even were we to assume for argument’s sake that
the Agreement exempts violations that, viewed in terms of
the Agreement’s purposes, are de minimis, cf. Article IX
(stating that Agreement “shall be liberally construed so as
to effectuate its purposes”), we could not say that the viola-
tion at issue here qualifies as trivial. That is because the
purpose of the “no return” provision cannot be as Alabama
and the Solicitor General describe it, namely, as a simple,
direct effort to prevent the interruption of rehabilitation. A
provision that prevents returning a prisoner who has arrived
in the receiving State does not directly increase the number
of days the prisoner will spend in rehabilitation in the send-
ing State. Rather, it directly and intentionally decreases
the number of days that prisoner will spend in the sending
State.

This point is obvious once one keeps in mind that the trial
must take place within 120 days of the prisoner’s arrival in
the receiving State. Article IV(e)’s requirement that the
prisoner remain in the county jail means that the prisoner
will spend all of those 120 days away from the sending
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State’s rehabilitation programs. By contrast, returning the
prisoner prior to trial—in violation of Article IV(e)—would
permit the prisoner to participate in the sending State’s pro-
gram for some of those days. But to call such a violation
“technical,” because it means fewer days spent away from
the sending State, is to call virtually every conceivable anti-
shuttling violation “technical”—a circumstance which, like
the 13th chime of the clock, shows that Alabama’s conception
of the provision’s purpose is seriously flawed.

Article IV(e) may seek to remove obstructions to prisoner
rehabilitation in a different way. The Agreement not only
prevents “return,” but it also requires the receiving State to
pay for the prisoner’s incarceration in that State during the
period prior to trial. Art. V(h) (“From the time that a party
State receives custody of a prisoner pursuant to this agree-
ment until such prisoner is returned to the territory and cus-
tody of the sending State, the [receiving] State . . . shall be
responsible for the prisoner and shall also pay all costs of
transporting, caring for, keeping, and returning the pris-
oner”). That requirement may provide the receiving State
with an incentive to shorten the pretrial period—to proceed
to trial faster than 120 days or not to seek extensions—thus
disposing of detainers, and the attendant “uncertainties
which obstruct programs of prisoner treatment and rehabili-
tation,” in the most “expeditious” manner. Art.I. See also
Cuyler, 449 U. S., at 449 (discussing negative effects of de-
tainers on prisoners). But if that is Article IV(e)’s purpose,
the transfer here was inconsistent with it. By returning
Bozeman to federal prison, the county saved itself the cost
of housing him—and for a nontrivial several week period,
which may have allowed it to delay resolving the detainer.

Alternatively, the Agreement’s drafters may have thought
that the “shuttling” itself, 7. e., the movement back and forth
among prisons, adds to the “uncertainties which obstruct
programs of prisoner treatment and rehabilitation.” Art. I
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(emphasis added). And they may have sought to minimize
the number of “shuttles” for that reason alone.

Viewing the Agreement in terms of either purpose, we
cannot say that the one-day violation here is de mimimis,
technical, or harmless. Neither do the briefs (or, to our
knowledge, any lower court opinion) point to any other
plausible rehabilitation-related purpose of Article IV(e) spe-
cifically, in terms of which the violation here might count as
trivial. But we need not decide precisely what led Congress
and the many other legislatures to agree to Article IV(e)’s
antishuttling remedy. Given the Agreement’s absolute lan-
guage, it is enough to explain why Alabama’s view of the
Agreement’s purpose is not plausible and to point to other
purposes more easily squared with Article IV(e)’s text and
operation.

C

Alabama and amict make additional claims, basically elab-
orating on the trial court’s view that return to the sending
State after a brief journey to the receiving State for pretrial
purposes is helpful, not harmful, to the prisoner. But given
Article I'V’s text, which indicates a contrary view, the parties
would more appropriately address these policy arguments
to legislatures.

The Solicitor General also points to a federal statutory
provision that says expressly that an “order of a court dis-
missing any indictment, information, or complaint may be
with or without prejudice,” depending on the “seriousness of
the offense,” the “facts and circumstances of the case,” and
the “impact of a reprosecution on the administration of the
agreement” and “on the administration of justice.” 18
U.S.C. App. §9(1), p. 695. This statutory provision, how-
ever, governs only when “the United States is a receiving
State.” §9. And here the United States is not the receiv-
ing State. We fail to see how this provision helps, rather
than hurts, Alabama’s cause. Although we reject Alabama’s
interpretation of the Agreement, our decision does not bar a
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receiving State from returning a prisoner when it would be
mutually advantageous and the prisoner accordingly waives
his rights under Article IV(e). Cf. Hill, 528 U. S., at 114-
115 (holding that defendant may waive his rights under
Art. IIT of the Agreement)
For these reasons, the judgment of the Alabama Supreme
Court is affirmed.
It is so ordered.
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CEDRIC KUSHNER PROMOTIONS, LTD. v». KING
ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SECOND CIRCUIT

No. 00-549. Argued April 18, 2001—Decided June 11, 2001

Petitioner, a corporate promoter of boxing matches, sued Don King, the
president and sole shareholder of a rival corporation, alleging that King
had conducted his corporation’s affairs in violation of the Racketeer In-
fluenced and Corrupt Organizations Act (RICO), which makes it “unlaw-
ful for any person employed by or associated with any enterprise . . . to
conduct or participate . . . in the conduct of such enterprise’s affairs
through a pattern of racketeering activity,” 18 U. S. C. §1962(c). The
District Court, citing Circuit precedent, dismissed the complaint. In
affirming, the Second Circuit expressed its view that § 1962(c) applies
only where a plaintiff shows the existence of two separate entities, a
“person” and a distinct “enterprise,” the affairs of which that “person”
improperly conducts. In this instance, the court noted, it was undis-
puted that King was an employee of his corporation and also acting
within the scope of his authority. Under the court’s analysis, King, in
a legal sense, was part of the corporation, not a “person,” distinct from
the “enterprise,” who allegedly improperly conducted the “enterprise’s
affairs.”

Held: In the circumstances of this case, §1962(c) requires no more than
the formal legal distinction between “person” and “enterprise” (namely,
incorporation); hence, the provision applies when a corporate employee
unlawfully conducts the affairs of the corporation of which he is the sole
owner—whether he conducts those affairs within the scope, or beyond
the scope, of corporate authority. This Court does not quarrel with the
basic principle that to establish liability under § 1962(c) one must allege
and prove the existence of two distinct entities: (1) a “person”; and (2)
an “enterprise” that is not simply the same “person” referred to by a
different name. Nonetheless, the Court disagrees with the appellate
court’s application of that “distinctness” principle to the present circum-
stances, in which a corporate employee, acting within the scope of
his authority, allegedly conducts the corporation’s affairs in a RICO-
forbidden way. The corporate owner/employee, a natural person, is dis-
tinct from the corporation itself, a legally different entity with different
rights and responsibilities due to its different legal status. The Court
can find nothing in RICO that requires more “separateness” than that.
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Linguistically speaking, an employee who conducts his corporation’s af-
fairs through illegal acts comes within § 1962(c)’s terms forbidding any
“person” unlawfully to conduct an “enterprise,” particularly when RICO
explicitly defines “person” to include “any individual . . . capable of hold-
ing a legal or beneficial interest in property,” and defines “enterprise”
to include a “corporation,” §§1961(3), (4). And, linguistically speaking,
the employee and the corporation are different “persons,” even where
the employee is the corporation’s sole owner. Incorporation’s basic pur-
pose is to create a legal entity distinct from those natural individuals
who created the corporation, who own it, or whom it employs. See,
e. 9., United States v. Bestfoods, 524 U. 8. 51, 61-62. The precedent on
which the Second Circuit relied involved significantly different circum-
stances from those here at issue. Further, to apply RICO in these cir-
cumstances is consistent with the statute’s basic purposes of protecting
both a legitimate “enterprise” from those who would use unlawful acts
to victimize it, United States v. Turkette, 452 U. S. 576, 591, and the
public from those who would unlawfully use an “enterprise” (whether
legitimate or illegitimate) as a “vehicle” through which unlawful activity
is committed, National Organization for Women, Inc. v. Scheidler, 510
U. S. 249, 259. Conversely, the appellate court’s critical legal distine-
tion—between employees acting within and without the scope of corpo-
rate authority—would immunize from RICO liability many of those at
whom this Court has said RICO directly aims, e. g., high-ranking indi-
viduals in an illegitimate criminal enterprise, who, seeking to further
the enterprise’s purposes, act within the scope of their authority,
cf. Turkette, supra, at 581. Finally, nothing in the statute’s history sig-
nificantly favors an alternative interpretation. This Court’s rule is no
less consistent than is the lower court’s rule with the following princi-
ples cited by King: (1) the principle that a corporation acts only through
its directors, officers, and agents; (2) the principle that a corporation
should not be liable for its employees’ criminal acts where Congress
so intends; and (3) antitrust law’s intracorporate conspiracy doctrine.
Pp. 161-166.

219 F. 3d 115, reversed and remanded.

BREYER, J., delivered the opinion for a unanimous Court.

Richard A. Edlin argued the cause for petitioner. With
him on the briefs was Ronald D. Lefton.

Austin C. Schlick argued the cause for the United States
as amicus curiae urging reversal. With him on the brief
were Acting Solicitor General Underwood, Acting Assist-
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ant Attorney General Keeney, Deputy Solicitor General
Dreeben, Deborah Watson, and Frank J. Marine.

Peter E. Fleming, Jr., argued the cause for respondents.
With him on the brief was Michael C. Quinn.*

JUSTICE BREYER delivered the opinion of the Court.

The Racketeer Influenced and Corrupt Organizations Act
(RICO or Act), 18 U.S. C. §1961 et seq., makes it “unlaw-
ful for any person employed by or associated with any
enterprise . . . to conduct or participate . . . in the conduct of
such enterprise’s affairs” through the commission of two or
more statutorily defined crimes—which RICO calls “a pat-
tern of racketeering activity.” §1962(c). The language
suggests, and lower courts have held, that this provision
foresees two separate entities, a “person” and a distinct
“enterprise.”

This case focuses upon a person who is the president and
sole shareholder of a closely held corporation. The plaintiff
claims that the president has conducted the corporation’s
affairs through the forbidden “pattern,” though for present
purposes it is conceded that, in doing so, he acted within the
scope of his authority as the corporation’s employee. In
these circumstances, are there two entities, a “person” and
a separate “enterprise”? Assuming, as we must given the
posture of this case, that the allegations in the complaint are
true, we conclude that the “person” and “enterprise” here
are distinct and that the RICO provision applies.

Petitioner, Cedric Kushner Promotions, Ltd., is a corpora-
tion that promotes boxing matches. Petitioner sued Don
King, the president and sole shareholder of Don King Pro-
ductions, a corporation, claiming that King had conducted
the boxing-related affairs of Don King Productions in part
through a RICO “pattern,” i. e., through the alleged commis-
sion of at least two instances of fraud and other RICO predi-

*Kevin P. Roddy and G. Robert Blakey filed a brief for the National
Association of Securities and Commercial Law Attorneys as amicus
curiae urging reversal.
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cate crimes. The District Court, citing Court of Appeals
precedent, dismissed the complaint. Civ. No. 98-6859, 1999
WL 771366, *3-4 (SDNY, Sept. 28, 1999). And the Court of
Appeals affirmed that dismissal. 219 F. 3d 115 (CA2 2000)
(per curiam). Inthe appellate court’s view, § 1962(c) applies
only where a plaintiff shows the existence of two separate
entities, a “person” and a distinct “enterprise,” the affairs of
which that “person” improperly conducts. Id., at 116. In
this instance, “it is undisputed that King was an employee”
of the corporation Don King Productions and also “acting
within the scope of his authority.” Id., at 117. Under the
Court of Appeals’ analysis, King, in a legal sense, was part
of, not separate from, the corporation. There was no “per-
son,” distinet from the “enterprise,” who improperly con-
ducted the “enterprise’s affairs.” And thus §1962(c) did not
apply. Ibid.

Other Circuits, applying §1962(c) in roughly similar cir-
cumstances, have reached a contrary conclusion. See, e. g.,
Brannon v. Boatmen’s First Nat. Bank of Okla., 153 F. 3d
1144, 1148, n. 4 (CA10 1998); Richmond v. Nationwide Cassel
L. P, 52 F. 3d 640, 647 (CA7 1995); Jaguar Cars, Inc. v. Royal
Oaks Motor Car Co., 46 F. 3d 258, 265, 269 (CA3 1995); Sever
v. Alaska Pulp Corp., 978 F. 2d 1529, 1534 (CA9 1992). We
granted certiorari to resolve the conflict. We now agree
with these Circuits and hold that the Second Circuit’s inter-
pretation of §1962(c) is erroneous.

We do not quarrel with the basic principle that to establish
liability under § 1962(c) one must allege and prove the exist-
ence of two distinct entities: (1) a “person”; and (2) an “enter-
prise” that is not simply the same “person” referred to by
a different name. The statute’s language, read as ordinary
English, suggests that principle. The Act says that it
applies to “person[s]” who are “employed by or associated
with” the “enterprise.” §1962(c). In ordinary English one
speaks of employing, being employed by, or associating with
others, not oneself. See Webster’s Third New International
Dictionary 132 (1993) (defining “associate”); id., at 743 (defin-
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ing “employ”). In addition, the Act’s purposes are consist-
ent with that principle. Whether the Act seeks to prevent
a person from victimizing, say, a small business, S. Rep.
No. 91-617, p. 77 (1969), or to prevent a person from using a
corporation for criminal purposes, National Organization
for Women, Inc. v. Scheidler, 510 U. S. 249, 259 (1994), the
person and the victim, or the person and the tool, are differ-
ent entities, not the same.

The Government reads § 1962(c) “to require some distinct-
ness between the RICO defendant and the RICO enter-
prise.” Brief for United States as Amicus Curiae 11. And
it says that this requirement is “legally sound and work-
able.” Ibid. We agree with its assessment, particularly
in light of the fact that 12 Courts of Appeals have inter-
preted the statute as embodying some such distinctness re-
quirement without creating discernible mischief in the ad-
ministration of RICO. See St. Paul Mercury Ins. Co. v.
Williamson, 224 F. 3d 425, 445 (CA5 2000); United States v.
Goldin Industries, Inc., 219 F. 3d 1268, 1270 (CAll) (en
banc), cert. denied, 531 U.S. 1102 (2000); Begala v. PNC
Bank, 214 F. 3d 776, 781 (CA6 2000), cert. denied, 531 U. S.
1145 (2001); Doyle v. Hasbro, Inc., 103 F. 3d 186, 190 (CA1
1996); Richmond, supra, at 646-647;, Gasoline Sales, Inc. V.
Aero 01l Co., 39 F. 3d 70, 72-73 (CA3 1994); Confederate
Memorial Assn., Inc. v. Hines, 995 F. 2d 295, 299-300
(CADC 1993); Board of Cty. Comm’rs, San Juan Cty. v. Lib-
erty Group, 965 F. 2d 879, 885 (CA10), cert. denied, 506 U. S.
918 (1992); River City Markets, Inc. v. Fleming Foods West,
Inc., 960 F. 2d 1458, 1461 (CA9 1992); Busby v. Crown Sup-
ply, Inc., 896 F. 2d 833, 840 (CA4 1990); Atlas Pile Driving
Co. v. DiCon Financial Co., 886 F. 2d 986, 995 (CA8 1989);
Bennett v. United States Trust Co. of New York, 770 F. 2d
308, 315, and n. 2 (CA2 1985), cert. denied, 474 U. S. 1058
(1986); see also Semiconductor Emnergy Laboratory Co. v.
Samsung Electronics Co., 204 F. 3d 1368, 1383, n. 7 (CA Fed.
2000) (approving of distinctness requirement in dicta), cert.
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denied, 531 U. S. 1050 (2001). Indeed, this Court previously
has said that liability “depends on showing that the defend-
ants conducted or participated in the conduct of the ‘enter-
prise’s affairs,” not just their own affairs.” Reves v. Ernst &
Young, 507 U. S. 170, 185 (1993).

While accepting the “distinetness” principle, we nonethe-
less disagree with the appellate court’s application of that
principle to the present circumstances—circumstances in
which a corporate employee, “acting within the scope of
his authority,” 219 F. 3d, at 117, allegedly conducts the cor-
poration’s affairs in a RICO-forbidden way. The corporate
owner/employee, a natural person, is distinct from the corpo-
ration itself, a legally different entity with different rights
and responsibilities due to its different legal status. And
we can find nothing in the statute that requires more “sepa-
rateness” than that. Cf. McCullough v. Suter, 757 F. 2d 142,
144 (CA7 1985) (finding either formal or practical separate-
ness sufficient to be distinet under § 1962(c)).

Linguistically speaking, an employee who conducts the af-
fairs of a corporation through illegal acts comes within the
terms of a statute that forbids any “person” unlawfully to
conduct an “enterprise,” particularly when the statute ex-
plicitly defines “person” to include “any individual . . . capa-
ble of holding a legal or beneficial interest in property,” and
defines “enterprise” to include a “corporation.” 18 U. S. C.
§81961(3), (4). And, linguistically speaking, the employee
and the corporation are different “persons,” even where the
employee is the corporation’s sole owner. After all, incorpo-
ration’s basic purpose is to create a distinct legal entity, with
legal rights, obligations, powers, and privileges different
from those of the natural individuals who created it, who own
it, or whom it employs. See United States v. Bestfoods, 524
U.S. 51, 61-62 (1998); Burnet v. Clark, 287 U.S. 410, 415
(1932); 1 W. Fletcher, Cyclopedia of the Law of Private Cor-
porations §§7, 14 (rev. ed. 1999).
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We note that the Second Circuit relied on earlier Circuit
precedent for its decision. But that precedent involved
quite different circumstances which are not presented here.
This case concerns a claim that a corporate employee is the
“person” and the corporation is the “enterprise.” It is natu-
ral to speak of a corporate employee as a “person employed
by” the corporation. §1962(c). The earlier Second Circuit
precedent concerned a claim that a corporation was the “per-
son” and the corporation, together with all its employees and
agents, were the “enterprise.” See Riverwoods Chappaqua
Corp. v. Marine Midland Bank, N. A., 30 F. 3d 339, 344
(1994) (affirming dismissal of complaint). It is less natural
to speak of a corporation as “employed by” or “associated
with” this latter oddly constructed entity. And the Second
Circuit’s other precedent also involved significantly different
allegations compared with the instant case. See Anatian
v. Coutts Bank (Switzerland) Ltd., 193 F. 3d 85, 89 (1999)
(affirming dismissal where plaintiff alleged that same bank
was both “person” and “enterprise”), cert. denied, 528 U. S.
1188 (2000); Discon, Inc. v. NYNEX Corp., 93 F. 3d 1055,
1064 (1996) (involving complaint alleging that corporate sub-
sidiaries were “persons” and subsidiaries, taken together as
parent, were “enterprise”), vacated on other grounds, 525
U. S. 128 (1998); Bennett, supra, at 315, and n. 2 (same as
Anatian). We do not here consider the merits of these
cases, and note only their distinction from the instant case.

Further, to apply the RICO statute in present circum-
stances is consistent with the statute’s basic purposes as this
Court has defined them. The Court has held that RICO
both protects a legitimate “enterprise” from those who
would use unlawful acts to vietimize it, United States v. Tur-
kette, 452 U. S. 576, 591 (1981), and also protects the public
from those who would unlawfully use an “enterprise”
(Whether legitimate or illegitimate) as a “vehicle” through
which “unlawful . . . activity is committed,” National
Organization for Women, Inc., supra, at 259. A corporate
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employee who conducts the corporation’s affairs through an
unlawful RICO “pattern . . . of activity,” §1962(c), uses that
corporation as a “vehicle” whether he is, or is not, its sole
owner.

Conversely, the appellate court’s critical legal distinction—
between employees acting within the scope of corporate au-
thority and those acting outside that authority—is inconsist-
ent with a basic statutory purpose. Cf. Reves, supra, at 184
(stating that an enterprise is “‘operated,”” within § 1962(c)’s
meaning, “not just by upper management but also by lower
rung participants in the enterprise who are under the direc-
tion of upper management” (emphasis added)). It would
immunize from RICO liability many of those at whom this
Court has said RICO directly aims—e. g., high-ranking indi-
viduals in an illegitimate criminal enterprise, who, seeking
to further the purposes of that enterprise, act within the
scope of their authority. Cf. Turkette, supra, at 581 (Con-
gress “did nothing to indicate that an enterprise consisting
of a group of individuals was not covered by RICO if the
purpose of the enterprise was exclusively criminal”).

Finally, we have found nothing in the statute’s history that
significantly favors an alternative interpretation. That his-
tory not only refers frequently to the importance of under-
mining organized crime’s influence upon legitimate busi-
nesses but also refers to the need to protect the public from
those who would run “organization[s] in a manner detrimen-
tal to the public interest.” S. Rep. No. 91-617, at 82. This
latter purpose, as we have said, invites the legal principle we
endorse, namely, that in present circumstances the statute
requires no more than the formal legal distinction between
“person” and “enterprise” (namely, incorporation) that is
present here.

In reply, King argues that the lower court’s rule is consist-
ent with (1) the principle that a corporation acts only
through its directors, officers, and agents, 1 Fletcher, supra,
§30, (2) the principle that a corporation should not be liable
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for the criminal acts of its employees where Congress so in-
tends, Brief for Respondents 20-21, and (3) the Sherman Act
principle limiting liability under 15 U. S. C. §1 by excluding
“from unlawful combinations or conspiracies the activities
of a single firm,” Copperweld Corp. v. Independence Tube
Corp., 467 U. S. 752, 769-770, n. 15 (1984). The alternative
that we endorse, however, is no less consistent with these
principles. It does not deny that a corporation acts through
its employees; it says only that the corporation and its em-
ployees are not legally identical. It does not assert that
ordinary respondeat superior principles make a corporation
legally liable under RICO for the criminal acts of its employ-
ees; that is a matter of congressional intent not before us.
See, e. 9., Gasoline Sales, Inc., 39 F. 3d, at 73 (holding that
corporation cannot be “vicariously liable” for § 1962(c) viola-
tions committed by its vice president). Neither is it incon-
sistent with antitrust law’s intracorporate conspiracy doc-
trine; that doctrine turns on specific antitrust objectives.
See Copperweld Corp., supra, at 770-771. Rather, we hold
simply that the need for two distinct entities is satisfied,;
hence, the RICO provision before us applies when a corpo-
rate employee unlawfully conducts the affairs of the corpora-
tion of which he is the sole owner—whether he conducts
those affairs within the scope, or beyond the scope, of corpo-
rate authority.

For these reasons, the Court of Appeals’ judgment is re-
versed, and the case is remanded for further proceedings
consistent with this opinion.

It is so ordered.
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DUNCAN, SUPERINTENDENT, GREAT MEADOW
CORRECTIONAL FACILITY ». WALKER

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SECOND CIRCUIT

No. 00-121. Argued March 26, 2001—Decided June 18, 2001

The time during which an “application for State post-conviction or other
collateral review” is pending tolls the limitation period for filing federal
habeas petitions. 28 U.S. C. §2244(d)(2). Before the April 24, 1996,
effective date of the Antiterrorism and Effective Death Penalty Act
of 1996 (AEDPA), respondent’s state robbery conviction became final.
He filed, inter alia, a federal habeas petition under §2254. The Dis-
trict Court dismissed the petition without prejudice because it was
not apparent that respondent had exhausted available state remedies.
On May 20, 1997, without having returned to state court, respondent
filed another federal habeas petition. The District Court dismissed
that petition because respondent had not filed within a reasonable
time from AEDPA’s effective date. In reversing, the Second Circuit
found that respondent’s first federal habeas petition was an application
for “other collateral review” that tolled the limitation period under
§ 2244(d)(2) and made his current petition timely.

Held: A federal habeas petition is not an “application for State post-
conviction or other collateral review” within the meaning of § 2244(d)(2).
As a result, §2244(d)(2) did not toll the limitation period during the
pendency of respondent’s first federal habeas petition. The Court be-
gins with the language of the statute. See, e.g., Williams v. Taylor,
529 U. S. 420, 431. Petitioner’s contention that “State” applies to the
entire phrase “post-conviction or other collateral review” is correct.
To begin with, Congress placed “State” before that phrase without spe-
cifically naming any kind of “Federal” review. The fact that other
AEDPA provisions denominate expressly both “State” and “Federal”
proceedings, see, e. g., § 2254(i), supplies strong evidence that Congress
would have mentioned “Federal” review expressly had Congress in-
tended to include federal review. See Bates v. United States, 522 U. S.
23, 29-30. Respondent’s contrary construction would render the word
“State” insignificant, if not wholly superfluous. This Court’s duty to
give effect, where possible, to every word of a statute, United States
v. Menasche, 348 U.S. 528, 538-539, makes the Court reluctant to
treat statutory terms as surplusage. This is especially so when the
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term occupies so pivotal a place in the statutory scheme as the word
“State” in the federal habeas statute. But under respondent’s ren-
dition, “State” has no operative effect on the scope of §2244(d)(2). The
clause would have precisely the same content were it to read “post-
conviction or other collateral review.” Contrary to the Second Cir-
cuit’s characterization, petitioner’s interpretation does not yield the
linguistic oddity “State other collateral review,” but more naturally
yields the understanding “other State collateral review.” Further,
that court’s reasoning that the phrase “other collateral review” would
be rendered meaningless if it did not refer to federal habeas peti-
tions depends on the incorrect premise that the only state “collateral”
review is “post-conviction” review. “[Olther collateral review” could
include, e. g., a state court civil commitment or civil contempt order.
Congress also may have used “post-conviction or other collateral” in
recognition of the diverse terminology that different States employ
to represent the different forms of collateral review that are avail-
able after a conviction. Examination of the AEDPA provision estab-
lishing the limitation period for filing §2254 petitions in state capital
cases, §2263(b)(2), shows that Congress used the disjunctive clause
“post-conviction review or other collateral relief” where the latter term
could not possibly include anything federal within its ambit. Petition-
er’s construction is also far more consistent than respondent’s with
AEDPA’s purpose to further the principles of comity, finality, and fed-
eralism. Respondent contends that petitioner’s interpretation creates
the potential for unfairness to litigants who file timely federal petitions
that are dismissed without prejudice after the limitation period has
expired. But the Court’s sole task here is one of statutory construction.
And in light of the facts that respondent never cured the defects that
led to the dismissal of his first federal petition during the remaining
nine months of the limitation period, and that his 1996 and 1997 peti-
tions contained different claims, this Court has no occasion to address
alternative scenarios. Pp. 172-182.

208 F. 3d 357, reversed and remanded.

O’CONNOR, J., delivered the opinion of the Court, in which REHN-
Quist, C. J.,, and ScALIA, KENNEDY, SOUTER, and THOMAS, JJ., joined.
SOUTER, J., filed a concurring opinion, post, p. 182. STEVENS, J., filed an
opinion concurring in part and concurring in the judgment, in which Sou-
TER, J., joined, post, p. 182. BREYER, J, filed a dissenting opinion, in
which GINSBURG, J., joined, post, p. 185.

Preeta D. Bansal, Solicitor General of New York, argued
the cause for petitioner. With her on the briefs were Eliot
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Spitzer, Attorney General, Daniel Smirlock, Deputy Solici-
tor General, and David Axinn, Robert H. Easton, Robin
Forshaw, and Martin A. Hotvet, Assistant Solicitors General.

Deborah Wolikow Loewenberg, by appointment of the
Court, 531 U.S. 1066, argued the cause for respondent.
With her on the brief were John H. Blume and Keir M.
Weyble.*

JUSTICE O’CONNOR delivered the opinion of the Court.

Title 28 U. S. C. §2244(d)(2) (1994 ed., Supp. V) provides:
“The time during which a properly filed application for State
post-conviction or other collateral review with respect to
the pertinent judgment or claim is pending shall not be
counted toward any period of limitation under this sub-
section.” This case presents the question whether a federal
habeas corpus petition is an “application for State post-
conviction or other collateral review” within the meaning
of this provision.

I

In 1992, several judgments of conviction for robbery
were entered against respondent Sherman Walker in the

*A brief of amici curiae urging reversal was filed for the Common-
wealth of Massachusetts et al. by Thomas F. Reilly, Attorney General of
Massachusetts, and Catherine E. Sullivan and William J. Meade, Assist-
ant Attorneys General, and by the Attorneys General for their respective
States as follows: Bill Pryor of Alabama, M. Jane Brady of Delaware,
Earl Anzai of Hawaii, Thomas J. Miller of lowa, J. Joseph Curran, Jr., of
Maryland, Michael C. Moore of Mississippi, Jeremiah W. (Jay) Nixon of
Missouri, Mike McGrath of Montana, Don Stenberg of Nebraska, Frankie
Sue Del Papa of Nevada, Betty D. Montgomery of Ohio, D. Michael Fisher
of Pennsylvania, Mark Barnett of South Dakota, Paul G. Summers of Ten-
nessee, Mark L. Shurtleff of Utah, Mark L. Earley of Virginia, Christine
0. Gregoire of Washington, and Darrel V. McGraw, Jr., of West Virginia.

Leon Friedman and Joshua L. Dratel filed a brief for the National
Association of Criminal Defense Lawyers as amicus curiae urging
affirmance.

Kent S. Scheidegger filed a brief for the Criminal Justice Legal Founda-
tion as amicus curiae.
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New York state courts. The last of these convictions came
in June 1992, when respondent pleaded guilty to robbery
in the first degree in the New York Supreme Court, Queens
County. Respondent was sentenced to 7 to 14 years in
prison on this conviction.

Respondent unsuccessfully pursued a number of state
remedies in connection with his convictions. It is unneces-
sary to describe all of these proceedings herein. Respond-
ent’s last conviction was affirmed on June 12, 1995. Re-
spondent was later denied leave to appeal to the New York
Court of Appeals. Respondent also sought a writ of error
coram nobis, which the Appellate Division denied on March
18, 1996. Respondent’s last conviction became final in April
1996, prior to the April 24, 1996, effective date of the Anti-
terrorism and Effective Death Penalty Act of 1996 (AEDPA),
110 Stat. 1214.

In a single document dated April 10, 1996, respondent filed
a complaint under Rev. Stat. §1979, 42 U. S. C. §1983, and a
petition for habeas corpus under 28 U.S.C. §2254 in the
United States District Court for the Eastern District of
New York. On July 9, 1996, the District Court dismissed
the complaint and petition without prejudice. With respect
to the habeas petition, the District Court, citing §2254(Db),
concluded that respondent had not adequately set forth his
claim because it was not apparent that respondent had ex-
hausted available state remedies. The District Court noted
that, for example, respondent had failed to specify the claims
litigated in the state appellate proceedings relating to his
robbery convictions.

On May 20, 1997, more than one year after AEDPA’s ef-
fective date, respondent filed another federal habeas peti-
tion in the same District Court. It is undisputed that re-
spondent had not returned to state court since the dismissal
of his first federal habeas filing. On May 6, 1998, the Dis-
trict Court dismissed the petition as time barred because
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respondent had not filed the petition within a “reasonable
time” from AEDPA’s effective date.

The United States Court of Appeals for the Second Cir-
cuit reversed the District Court’s judgment, reinstated the
habeas petition, and remanded the case for further pro-
ceedings. Walker v. Artuz, 208 F. 3d 357 (2000). The Court
of Appeals noted at the outset that, because respondent’s
conviction had become final prior to AEDPA’s effective date,
he had until April 24, 1997, to file his federal habeas petition.
The court also observed that the exclusion from the limita-
tion period of the time during which respondent’s first fed-
eral habeas petition was pending in the District Court would
render the instant habeas petition timely.

The Court of Appeals held that respondent’s first fed-
eral habeas petition had tolled the limitation period because
it was an application for “other collateral review” within
the meaning of §2244(d)(2). The court characterized the
disjunctive “or” between “post-conviction” and “other col-
lateral” as creating a “distinct break” between two kinds
of review. Id., at 359. The court also stated that applica-
tion of the word “State” to both “post-conviction” and “other
collateral” would create a “linguistic oddity” in the form of
the construction “State other collateral review.” Id., at 360.
The court further reasoned that the phrase “other collateral
review” would be meaningless if it did not refer to federal
habeas petitions. The court therefore concluded that the
word “State” modified only “post-conviction.”

The Court of Appeals also found no conflict between its
interpretation of the statute and the purpose of AEDPA.
The court found instead that its construction would pro-
mote the goal of encouraging petitioners to file their federal
habeas applications as soon as possible.

We granted certiorari, 531 U. S. 991 (2000), to resolve a
conflict between the Second Circuit’s decision and the deci-
sions of three other Courts of Appeals. See Jiminez v. Rice,
222 F. 3d 1210 (CA9 2000); Grooms v. Johnson, 208 F. 3d 488
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(CA5 1999) (per curiam); Jones v. Morton, 195 F. 3d 153
(CA3 1999). One other Court of Appeals has since adopted
the Second Circuit’s view. Petrick v. Martin, 236 F. 3d 624
(CA10 2001). We now reverse.

II

Our task is to construe what Congress has enacted. We
begin, as always, with the language of the statute. See, e. g.,
Williams v. Taylor, 529 U. S. 420, 431 (2000); Public Em-
ployees Retirement System of Ohio v. Betts, 492 U. S. 158,
175 (1989); Watt v. Energy Action Ed. Foundation, 454 U. S.
151, 162 (1981). Respondent reads §2244(d)(2) to apply the
word “State” only to the term “post-conviction” and not
to the phrase “other collateral.” Under this view, a prop-
erly filed federal habeas petition tolls the limitation period.
Petitioner contends that the word “State” applies to the
entire phrase “post-conviction or other collateral review.”
Under this view, a properly filed federal habeas petition does
not toll the limitation period.

We believe that petitioner’s interpretation of §2244(d)(2)
is correct for several reasons. To begin with, Congress
placed the word “State” before “post-conviction or other
collateral review” without specifically naming any kind of
“Federal” review. The essence of respondent’s position is
that Congress used the phrase “other collateral review”
to incorporate federal habeas petitions into the class of ap-
plications for review that toll the limitation period. But a
comparison of the text of §2244(d)(2) with the language of
other AEDPA provisions supplies strong evidence that,
had Congress intended to include federal habeas petitions
within the scope of §2244(d)(2), Congress would have men-
tioned “Federal” review expressly. In several other por-
tions of AEDPA, Congress specifically used both the words
“State” and “Federal” to denote state and federal proceed-
ings. For example, 28 U. S. C. §2254(1) (1994 ed., Supp. V)
provides: “The ineffectiveness or incompetence of counsel
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during Federal or State collateral post-conviction proceed-
ings shall not be a ground for relief in a proceeding arising
under section 2254.” Likewise, the first sentence of 28
U.S. C. §2261(e) (1994 ed., Supp. V) provides: “The ineffec-
tiveness or incompetence of counsel during State or Federal
post-conviction proceedings in a capital case shall not be a
ground for relief in a proceeding arising under section 2254.”
The second sentence of § 2261(e) states: “This limitation shall
not preclude the appointment of different counsel, on the
court’s own motion or at the request of the prisoner, at any
phase of State or Federal post-conviction proceedings on
the basis of the ineffectiveness or incompetence of counsel
in such proceedings.” Finally, 28 U. S. C. §2264(a)(3) (1994
ed., Supp. V) excuses a state capital prisoner’s failure to raise
a claim properly in state court where the failure is “based
on a factual predicate that could not have been discovered
through the exercise of due diligence in time to present the
claim for State or Federal post-conviction review.”

Section 2244(d)(2), by contrast, employs the word “State,”
but not the word “Federal,” as a modifier for “review.” It
is well settled that “‘[w]here Congress includes particular
language in one section of a statute but omits it in another
section of the same Act, it is generally presumed that Con-
gress acts intentionally and purposely in the disparate in-
clusion or exclusion.”” Bates v. United States, 522 U. S. 23,
29-30 (1997) (quoting Russello v. United States, 464 U. S.
16, 23 (1983)). We find no likely explanation for Congress’
omission of the word “Federal” in §2244(d)(2) other than
that Congress did not intend properly filed applications for
federal review to toll the limitation period. It would be
anomalous, to say the least, for Congress to usher in federal
review under the generic rubric of “other collateral review”
in a statutory provision that refers expressly to “State”
review, while denominating expressly both “State” and
“Federal” proceedings in other parts of the same statute.
The anomaly is underscored by the fact that the words
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“State” and “Federal” are likely to be of no small import
when Congress drafts a statute that governs federal col-
lateral review of state court judgments.

Further, were we to adopt respondent’s construction of
the statute, we would render the word “State” insignifi-
cant, if not wholly superfluous. “It is our duty ‘to give
effect, if possible, to every clause and word of a statute.””
United States v. Menasche, 348 U. S. 528, 538-539 (1955)
(quoting Montclair v. Ramsdell, 107 U. S. 147, 152 (1883));
see also Williams v. Taylor, 529 U. S. 362, 404 (2000) (de-
scribing this rule as a “cardinal principle of statutory con-
struction”); Market Co. v. Hoffman, 101 U. S. 112, 115 (1879)
(“As early as in Bacon’s Abridgment, sect. 2, it was said
that ‘a statute ought, upon the whole, to be so construed
that, if it can be prevented, no clause, sentence, or word
shall be superfluous, void, or insignificant’”). We are thus
“reluctan[t] to treat statutory terms as surplusage” in any
setting. Babbitt v. Sweet Home Chapter, Communities for
Great Ore., 515 U.S. 687, 698 (1995); see also Ratzlaf v.
United States, 510 U. S. 135, 140 (1994). We are especially
unwilling to do so when the term occupies so pivotal a place
in the statutory scheme as does the word “State” in the
federal habeas statute. But under respondent’s rendition
of §2244(d)(2), Congress’ inclusion of the word “State” has no
operative effect on the scope of the provision. If the phrase
“State post-conviction or other collateral review” is con-
strued to encompass both state and federal collateral re-
view, then the word “State” places no constraint on the class
of applications for review that toll the limitation period.
The clause instead would have precisely the same content
were it to read “post-conviction or other collateral review.”

The most that could then be made of the word “State”
would be to say that Congress singled out applications for
“State post-conviction” review as one example from the
universe of applications for collateral review. Under this
approach, however, the word “State” still does nothing to
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delimit the entire class of applications for review that toll
the limitation period. A construction under which the word
“State” does nothing more than further modify “post-
conviction” relegates “State” to quite an insignificant role
in the statutory provision. We believe that our duty to
“give each word some operative effect” where possible, Wal-
ters v. Metropolitan Ed. Enterprises, Inc., 519 U. S. 202, 209
(1997), requires more in this context.

The Court of Appeals characterized petitioner’s inter-
pretation as producing the “linguistic oddity” of “State other
collateral review,” which is “an ungainly construction that
[the Court of Appeals did] not believe Congress intended.”
208 F. 3d, at 360. But nothing precludes the application
of the word “State” to the entire phrase “post-conviction
or other collateral review,” regardless of the resulting con-
struction that one posits. The term “other collateral” is
easily understood as a unit to which “State” applies just
as “State” applies to “post-conviction.” Moreover, petition-
er’s interpretation does not compel the verbal formula hy-
pothesized by the Court of Appeals. Indeed, the ungainli-
ness of “State other collateral review” is a very good reason
why Congress might have avoided that precise verbal formu-
lation in the first place. The application of the word “State”
to the phrase “other collateral review” more naturally yields
the understanding “other State collateral review.”

The Court of Appeals also reasoned that petitioner’s
reading of the statute fails to give operative effect to the
phrase “other collateral review.” The court claimed that
“the phrase ‘other collateral review’ would be meaningless
if it did not refer to federal habeas petitions.” Ibid. This
argument, however, fails because it depends on the incor-
rect premise that there can be no form of state “collateral”
review “other” than state “post-conviction” review within
the meaning of §2244(d)(2). To the contrary, it is possible
for “other collateral review” to include review of a state
court judgment that is not a criminal conviction.
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Section 2244(d)(1)’s 1-year limitation period applies to
“an application for a writ of habeas corpus by a person in
custody pursuant to the judgment of a State court.” Sec-
tion 2244(d)(2) provides for tolling during the pendency of
“a properly filed application for State post-conviction or
other collateral review with respect to the pertinent judg-
ment or claim.” Nothing in the language of these provisions
requires that the state court judgment pursuant to which a
person is in custody be a criminal conviction. Nor does 28
U. S. C. §2254 (1994 ed. and Supp. V) by its terms apply only
to those in custody pursuant to a state criminal conviction.
See, e.g., $2254(a) (“a person in custody pursuant to the
judgment of a State court”); §2254(b)(1) (“a person in cus-
tody pursuant to the judgment of a State court”); §2254(d)
(“a person in custody pursuant to the judgment of a State
court”); §2254(e)(1) (“a person in custody pursuant to the
judgment of a State court”).

Incarceration pursuant to a state criminal conviction may
be by far the most common and most familiar basis for sat-
isfaction of the “in custody” requirement in §2254 cases.
But there are other types of state court judgments pursuant
to which a person may be held in custody within the meaning
of the federal habeas statute. For example, federal habeas
corpus review may be available to challenge the legality of a
state court order of civil commitment or a state court order
of civil contempt. See, e. g., Francois v. Henderson, 850 F.
2d 231 (CA5 1988) (entertaining a challenge brought in a
federal habeas petition under §2254 to a state court’s com-
mitment of a person to a mental institution upon a verdict
of not guilty by reason of insanity); Leonard v. Haommond,
804 F. 2d 838 (CA4 1986) (holding that constitutional chal-
lenges to civil contempt orders for failure to pay child sup-
port were cognizable only in a habeas corpus action). These
types of state court judgments neither constitute nor re-
quire criminal convictions. Any state collateral review that
is available with respect to these judgments, strictly speak-
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ing, is not post-conviction review. Accordingly, even if
“f“State post-conviction review” means all collateral re-
view of a conviction provided by a state,”” 208 F. 3d, at 360
(quoting Barrett v. Yearwood, 63 F. Supp. 2d 1245, 1250
(ED Cal. 1999)), the phrase “other collateral review” need
not include federal habeas petitions in order to have in-
dependent meaning.

Congress also may have employed the construction “post-
conviction or other collateral” in recognition of the di-
verse terminology that different States employ to represent
the different forms of collateral review that are available
after a conviction. In some jurisdictions, the term “post-
conviction” may denote a particular procedure for review
of a conviction that is distinet from other forms of what
conventionally is considered to be postconviction review.
For example, Florida employs a procedure that is officially
entitled a “Motion to Vacate, Set Aside, or Correct Sen-
tence.” Fla. Rule Crim. Proc. 3.850 (2001). The Florida
courts have commonly referred to a Rule 3.850 motion as a
“motion for post-conviction relief” and have distinguished
this procedure from other vehicles for collateral review of
a criminal conviction, such as a state petition for habeas
corpus. See, e. g., Bryant v. State, 780 So. 2d 978, 979 (Fla.
App. 2001) (“[A] petition for habeas corpus cannot be used
to circumvent the two-year period for filing motions for
post-conviction relief”); Finley v. State, 394 So. 2d 215,
216 (Fla. App. 1981) (“[T]he remedy of habeas corpus is
not available as a substitute for post-conviction relief under
Rule 3.850”). Congress may have refrained from exclusive
reliance on the term “post-conviction” so as to leave no doubt
that the tolling provision applies to all types of state col-
lateral review available after a conviction and not just to
those denominated “post-conviction” in the parlance of a
particular jurisdiction.

Examination of another AEDPA provision also demon-
strates that “other collateral” need not refer to any form of
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federal review in order to have meaning. Title 28 U. S. C.
§2263 (1994 ed., Supp. V) establishes the limitation period
for filing § 2254 petitions in state capital cases that arise from
jurisdictions meeting the “opt-in” requirements of §2261.
Section 2263(b)(2) provides that the limitation period “shall
be tolled from the date on which the first petition for post-
conviction review or other collateral relief is filed until the
final State court disposition of such petition.” The refer-
ence to “the final State court disposition of such petition”
makes it clear that only petitions filed in state court, and
not petitions for federal review, toll the limitation period in
capital cases. Congress therefore used the phrases “post-
conviction review” and “other collateral relief” in a disjunc-
tive clause where the term “other collateral,” whatever its
precise content, could not possibly include anything federal
within its ambit. This illustration vitiates any suggestion
that “other collateral” relief or review must include federal
relief or review in order for the term to have any significance
apart from “post-conviction” review.

Consideration of the competing constructions in light of
AEDPA’s purposes reinforces the conclusion that we draw
from the text. Petitioner’s interpretation of the statute
is consistent with “AEDPA’s purpose to further the prin-
ciples of comity, finality, and federalism.” Williams, 529
U.S., at 436. Specifically, under petitioner’s construction,
§2244(d)(2) promotes the exhaustion of state remedies while
respecting the interest in the finality of state court judg-
ments. Under respondent’s interpretation, however, the
provision would do far less to encourage exhaustion prior
to seeking federal habeas review and would hold greater
potential to hinder finality.

The exhaustion requirement of §2254(b) ensures that the
state courts have the opportunity fully to consider federal-
law challenges to a state custodial judgment before the lower
federal courts may entertain a collateral attack upon that
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judgment. See, e. g., O’Sullivan v. Boerckel, 526 U. S. 838,
845 (1999) (“[T]he exhaustion doctrine is designed to give
the state courts a full and fair opportunity to resolve federal
constitutional claims before those claims are presented to the
federal courts”); Rose v. Lundy, 455 U. S. 509, 518-519 (1982)
(“A rigorously enforced total exhaustion rule will encourage
state prisoners to seek full relief first from the state courts,
thus giving those courts the first opportunity to review all
claims of constitutional error”). This requirement “is prin-
cipally designed to protect the state courts’ role in the
enforcement of federal law and prevent disruption of state
judicial proceedings.” Id., at 518. The exhaustion rule
promotes comity in that “‘it would be unseemly in our dual
system of government for a federal district court to upset a
state court conviction without an opportunity to the state
courts to correct a constitutional violation.”” Ibid. (quoting
Darr v. Burford, 339 U. S. 200, 204 (1950)); see also O’Sulli-
van, supra, at 844 (“Comity thus dictates that when a pris-
oner alleges that his continued confinement for a state court
conviction violates federal law, the state courts should have
the first opportunity to review this claim and provide any
necessary relief”).

The 1-year limitation period of §2244(d)(1) quite plainly
serves the well-recognized interest in the finality of state
court judgments. See generally Calderon v. Thompson, 523
U. S. 538, 5556-556 (1998). This provision reduces the poten-
tial for delay on the road to finality by restricting the time
that a prospective federal habeas petitioner has in which to
seek federal habeas review.

The tolling provision of §2244(d)(2) balances the inter-
ests served by the exhaustion requirement and the limita-
tion period. Section 2244(d)(2) promotes the exhaustion of
state remedies by protecting a state prisoner’s ability later
to apply for federal habeas relief while state remedies are
being pursued. At the same time, the provision limits the
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harm to the interest in finality by according tolling effect
only to “properly filed application[s] for State post-conviction
or other collateral review.”

By tolling the limitation period for the pursuit of state
remedies and not during the pendency of applications for
federal review, §2244(d)(2) provides a powerful incentive
for litigants to exhaust all available state remedies before
proceeding in the lower federal courts. But if the statute
were construed so as to give applications for federal re-
view the same tolling effect as applications for state col-
lateral review, then § 2244(d)(2) would furnish little incentive
for individuals to seek relief from the state courts before
filing federal habeas petitions. The tolling provision in-
stead would be indifferent between state and federal filings.
While other statutory provisions, such as §2254(b) itself, of
course, would still provide individuals with good reason to
exhaust, §2244(d)(2) would be out of step with this design.
At the same time, respondent’s interpretation would further
undermine the interest in finality by creating more potential
for delay in the adjudication of federal law claims.

A diminution of statutory incentives to proceed first in
state court would also increase the risk of the very piece-
meal litigation that the exhaustion requirement is designed
to reduce. Cf. Rose, 455 U. S., at 520. We have observed
that “strict enforcement of the exhaustion requirement will
encourage habeas petitioners to exhaust all of their claims in
state court and to present the federal court with a single
habeas petition.” Ibid. But were we to adopt respond-
ent’s construction of § 2244(d)(2), we would dilute the efficacy
of the exhaustion requirement in achieving this objective.
Tolling the limitation period for a federal habeas petition
that is dismissed without prejudice would thus create more
opportunities for delay and piecemeal litigation without ad-
vancing the goals of comity and federalism that the exhaus-
tion requirement serves. We do not believe that Congress
designed the statute in this manner.
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The Court of Appeals reasoned that its interpretation
of the statute would further Congress’ goal “to spur de-
fendants to file their federal habeas petitions more quickly.”
208 F. 3d, at 361. But this view fails to account sufficiently
for AEDPA’s clear purpose to encourage litigants to pur-
sue claims in state court prior to seeking federal collateral
review. See, e.g., §8§2254(b), 2254(e)(2), 2264(a). Section
2244(d)(1)’s limitation period and §2244(d)(2)’s tolling pro-
vision, together with §2254(b)’s exhaustion requirement, en-
courage litigants first to exhaust all state remedies and then
to file their federal habeas petitions as soon as possible.

Respondent contends that petitioner’s construction of the
statute creates the potential for unfairness to litigants who
file timely federal habeas petitions that are dismissed with-
out prejudice after the limitation period has expired. But
our sole task in this case is one of statutory construction,
and upon examining the language and purpose of the statute,
we are convinced that § 2244(d)(2) does not toll the limitation
period during the pendency of a federal habeas petition.

We also note that, when the District Court dismissed re-
spondent’s first federal habeas petition without prejudice,
respondent had more than nine months remaining in the
limitation period in which to cure the defects that led to
the dismissal. It is undisputed, however, that petitioner nei-
ther returned to state court nor filed a nondefective federal
habeas petition before this time had elapsed. Respondent’s
May 1997 federal habeas petition also contained claims dif-
ferent from those presented in his April 1996 petition. In
light of these facts, we have no occasion to address the alter-
native scenarios that respondent describes. We also have
no occasion to address the question that JUSTICE STEVENS
raises concerning the availability of equitable tolling.

We hold that an application for federal habeas corpus
review is not an “application for State post-conviction or
other collateral review” within the meaning of 28 U. S. C.
§2244(d)(2). Section 2244(d)(2) therefore did not toll the
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limitation period during the pendency of respondent’s first
federal habeas petition. The judgment of the Court of Ap-
peals is reversed, and the case is remanded for further pro-
ceedings consistent with this opinion.

It is so ordered.

JUSTICE SOUTER, concurring.

Although I join the Court’s opinion in full, I have joined
JUSTICE STEVENS’s separate opinion pointing out that
nothing bars a district court from retaining jurisdiction
pending complete exhaustion of state remedies, and that
a claim for equitable tolling could present a serious issue
on facts different from those before us.

JUSTICE STEVENS, with whom JUSTICE SOUTER joins,
concurring in part and concurring in the judgment.

For substantially the reasons stated in the Court’s opinion,
ante, at 172-178, I agree that the better reading of 28 U. S. C.
§2244(d)(2) (1994 ed., Supp. V) is that it encompasses only
“State” applications for “post-conviction or other collateral
review.” Thus, as the Court holds, “an application for fed-
eral habeas corpus review is not an ‘application for State
post-conviction or other collateral review’ within the mean-
ing of 28 U. S. C. §2244(d)(2).” Ante, at 181. 1 write sep-
arately to add two observations regarding the equitable
powers of the federal courts, which are unaffected by today’s
decision construing a single provision of the Antiterror-
ism and Effective Death Penalty Act of 1996 (AEDPA), 110
Stat. 1214.

First, although the Court’s pre-AEDPA decision in Rose
v. Lundy, 455 U. S. 509, 522 (1982), prescribed the dismissal
of federal habeas corpus petitions containing unexhausted
claims, in our post-AEDPA world there is no reason why a
district court should not retain jurisdiction over a meritori-
ous claim and stay further proceedings pending the complete
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exhaustion of state remedies. Indeed, there is every reason
to do so when AEDPA gives a district court the alterna-
tive of simply denying a petition containing unexhausted but
nonmeritorious claims, see 28 U. S. C. §2254(b)(2) (1994 ed.,
Supp. V), and when the failure to retain jurisdiction would
foreclose federal review of a meritorious claim because of the
lapse of AEDPA’s 1-year limitations period.

Second, despite the Court’s suggestion that tolling the
limitations period for a first federal habeas petition would
undermine the “purposes” of AEDPA, see ante, at 178-182,
neither the Court’s narrow holding, nor anything in the text
or legislative history of AEDPA, precludes a federal court
from deeming the limitations period tolled for such a peti-
tion as a matter of equity. The Court’s opinion does not ad-
dress a federal court’s ability to toll the limitations period
apart from §2244(d)(2). See ante, at 181. Furthermore, a
federal court might very well conclude that tolling is appro-
priate based on the reasonable belief that Congress could not
have intended to bar federal habeas review for petitioners
who invoke the court’s jurisdiction within the 1-year interval
prescribed by AEDPA.

After all, federal habeas corpus has evolved as the prod-
uct of both judicial doctrine and statutory law. See gener-
ally E. Chemerinsky, Federal Jurisdiction § 15 (3d ed. 1999).
In the context of AEDPA’s 1-year limitations period, which
by its terms runs from “the date on which the judgment
became final,” see § 2244(d)(1)(A), the Courts of Appeals have
uniformly created a 1-year grace period, running from the
date of AEDPA’s enactment, for prisoners whose state con-
victions became final prior to AEDPA.! Similarly, federal

1See, e. g., Gaskins v. Duval, 183 F. 3d 8, 9 (CA1 1999); Ross v. Artuz,
150 F. 3d 97, 100-103 (CA2 1998); Burns v. Morton, 134 F. 3d 109, 111-112
(CA3 1998); Brown v. Angelone, 150 F. 3d 370, 374-376 (CA4 1998); United
States v. Flores, 135 F. 3d 1000, 1002, n.7, 1006 (CA5 1998); Austin v.
Mitchell, 200 F. 3d 391, 393 (CA6 1999); Lindh v. Murphy, 96 F. 3d 856,
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courts may well conclude that Congress simply overlooked
the class of petitioners whose timely filed habeas petitions
remain pending in district court past the limitations period,
only to be dismissed after the court belatedly realizes that
one or more claims have not been exhausted.? See post, at
186 (BREYER, J., dissenting) (district courts on average take
268 days to dismiss petitions on procedural grounds; 10% re-
main pending more than 2 years). As a result, equitable
considerations may make it appropriate for federal courts
to fill in a perceived omission on the part of Congress by
tolling AEDPA’s statute of limitations for unexhausted fed-
eral habeas petitions. Today’s ruling does not preclude that
possibility, given the limited issue presented in this case and
the Court’s correspondingly limited holding.?

I concur in the Court’s holding on the understanding that
it does not foreclose either of the above safeguards against
the potential for injustice that a literal reading of § 2244(d)(2)
might otherwise produce.

866 (CAT 1996) (en banc), rev’d on other grounds, 521 U. S. 320 (1997); Ford
v. Bowersox, 178 F. 3d 522, 523 (CA8 1999); Calderon v. District Court,
128 F. 3d 1283, 1286-1287 (CA9 1997), overruled on other grounds, 163 F.
3d 530, 539-540 (CA9 1998); Hoggro v. Boone, 150 F. 3d 1223, 1225-1226
(CA10 1998); Wilcox v. Florida Dept. of Corrections, 158 F. 3d 1209, 1211
(CA11 1998).

2The question whether a claim has been exhausted can often be a dif-
ficult one, not just for prisoners unschooled in the immense complexities
of federal habeas corpus law, see post, at 190-191 (BREYER, J., dissenting),
but also for district courts, see, e. g., Morgan v. Bennett, 204 F. 3d 360,
369-371 (CA2 2000) (disagreeing with District Court’s conclusion that
claim had not been exhausted); Bear v. Boone, 173 F. 3d 782, 784-785
(CA10 1999) (same).

3Thus the court below, which resolved the case based on its reading
of 28 U. S. C. §2244(d)(2) (1994 ed., Supp. V), and which therefore did not
reach the question whether it “should exercise its equitable powers to
exclude the [time] during which the first [habeas] petition was pending,”
208 F. 3d 357, 362 (CA2 2000), is free to consider the issue on remand.



Cite as: 533 U. S. 167 (2001) 185

BREYER, J., dissenting

JUSTICE BREYER, with whom JUSTICE GINSBURG joins,
dissenting.

The federal habeas corpus statute limits the period of time
during which a state prisoner may file a federal habeas peti-
tion to one year, ordinarily running from the time the pris-
oner’s conviction becomes final in the state courts. See 28
U. S. C. §2244(d) (1994 ed., Supp. V). Section 2244(d)(2) tolls
that 1-year period while “a properly filed application for
State post-conviction or other collateral review . . . is pend-
ing.” The question before us is whether this tolling pro-
vision applies to federal, as well as state, collateral review
proceedings. Do the words “other collateral review” en-
compass federal habeas corpus proceedings? I believe that
they do.

To understand my conclusion, one must understand why
the legal issue before us is significant. Why would a state
prisoner ever want federal habeas corpus proceedings to toll
the federal habeas corpus limitations period? After all, the
very point of tolling is to provide a state prisoner adequate
time to file a federal habeas petition. If the prisoner has
already filed that petition, what need is there for further
tolling?

The answer to this question—and the problem that gives
rise to the issue before us—is that a federal court may be
required to dismiss a state prisoner’s federal habeas peti-
tion, not on the merits, but because that prisoner has not
exhausted his state collateral remedies for every claim pre-
sented in the federal petition. See 28 U. S. C. §2254(b)(1)
(1994 ed., Supp. V) (requiring petitioners to exhaust state
remedies before filing federal habeas petition); cf. Rose v.
Lundy, 455 U. S. 509, 510 (1982) (holding, under predeces-
sor to current §2254, that district courts cannot reach the
merits of “mixed” petitions containing both exhausted and
unexhausted claims). Such a dismissal means that a pris-
oner wishing to pursue the claim must return to state court,
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pursue his state remedies, and then, if he loses, again file a
federal habeas petition in federal court. All this takes time.
The statute tolls the 1-year limitations period during the
time the prisoner proceeds in the state courts. But unless
the statute also tolls the limitations period during the time
the defective petition was pending in federal court, the state
prisoner may find, when he seeks to return to federal court,
that he has run out of time.

This possibility is not purely theoretical. A Justice De-
partment study indicates that 63% of all habeas petitions
are dismissed, and 57% of those are dismissed for failure to
exhaust state remedies. See U.S. Dept. of Justice, Office
of Justice Programs, Bureau of Justice Statistics, Federal
Habeas Corpus Review: Challenging State Court Criminal
Convictions 17 (1995) (hereinafter Federal Habeas Corpus
Review). And it can take courts a significant amount of
time to dispose of even those petitions that are not addressed
on the merits; on the average, district courts took 268 days
to dismiss petitions on procedural grounds. Id., at 23-24;
see also id., at 19 (of all habeas petitions, nearly half were
pending in the district court for six months or longer; 10%
were pending more than two years). Thus, if the words
“other collateral review” do not include federal collateral
review, a large group of federal habeas petitioners, seek-
ing to return to federal court after subsequent state-court
rejection of an unexhausted claim, may find their claims
time barred. Moreover, because district courts vary sub-
stantially in the time they take to rule on habeas petitions,
two identically situated prisoners can receive opposite re-
sults. If Prisoner A and Prisoner B file mixed petitions in
different district courts six months before the federal limi-
tations period expires, and the court takes three months
to dismiss Prisoner A’s petition, but seven months to dis-
miss Prisoner B’s petition, Prisoner A will be able to re-
turn to federal court after exhausting state remedies, but
Prisoner B—due to no fault of his own—may not.
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On the other hand, if the words “other collateral review”
include federal collateral review, state prisoners whose fed-
eral claims have been dismissed for nonexhaustion will
simply add to the 1-year limitations period the time they
previously spent in both state and federal proceedings.
Other things being equal, they will be able to return to fed-
eral court after pursuing the state remedies that remain
available. And similarly situated prisoners will not suffer
different outcomes simply because they file their petitions
in different district courts.

The statute’s language, read by itself, does not tell us
whether the words “State post-conviction or other collat-
eral review” include federal habeas proceedings. Rather,
it is simply unclear whether Congress intended the word
“State” to modify “post-conviction” review alone, or also to
modify “other collateral review” (as the majority believes).
Indeed, most naturally read, the statute refers to two dis-
tinct kinds of applications: (1) applications for “State post-
conviction” review and (2) applications for “other collateral
review,” a broad category that, on its face, would include
applications for federal habeas review. The majority’s read-
ing requires either an unusual intonation—“State post-
conviction-or-other-collateral review”—or a slight rewrite of
the language, by inserting the word “State” where it does
not appear, between “other” and “collateral.” Regardless, I
believe that either reading is possible. The statute’s words,
by themselves, have no singular “plain meaning.”

Neither do I believe that the various interpretive canons
to which the majority appeals can solve the problem. In-
voking the principle that “‘Congress acts intentionally and
purposely in the disparate inclusion or exclusion’” of particu-
lar words, Bates v. United States, 522 U. S. 23, 29-30 (1997)
(quoting Russello v. United States, 464 U. S. 16, 23 (1983)),
the majority attempts to ascertain Congress’ intent by look-
ing to the tolling provision’s statutory neighbors. It points
to other provisions where Congress explicitly used the
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words “State” and “Federal” together, expressing its intent
to cover both kinds of proceedings. See ante, at 172-173
(citing 28 U.S.C. §2254(i) (1994 ed., Supp.V); §2261(e);
§2264(a)(3)). And it reasons that Congress’ failure to do so
here displays a different intent.

But other statutory neighbors show that, when Congress
wished unambiguously to limit tolling to state proceedings,
“it knew how to do so.” Custis v. United States, 511 U. S.
485, 492 (1994). In the special tolling provision governing
certain capital cases, Congress said explicitly that the limi-
tations period is tolled “from the date on which the first
petition for post-conviction review or other collateral relief
is filed until the final State court disposition of such peti-
tion,” thus making it clear that federal proceedings, for
example, petitions for certiorari, do not count. 28 U.S.C.
§2263(b)(2) (1994 ed., Supp. V) (emphasis added). Does Con-
gress’ failure to include a similar qualification in §2244’s
tolling provision show that it means that provision to cover
both federal and state proceedings? In fact, the “argu-
ment from neighbors” shows only that Congress might have
spoken more clearly than it did. It cannot prove the statu-
tory point.

The majority also believes that only its interpretation
gives effect to every word in the statute—in particular the
word “State.” It asks: If Congress meant to cover federal
habeas review, why does the word “State” appear in the
statute? Federal habeas proceedings are a form of post-
conviction proceedings. So, had Congress meant to cover
them, it would have just said “post-conviction and other
collateral review.” See ante, at 174.

But this argument proves too much, for one can ask with
equal force: If Congress intended to exclude federal habeas
proceedings, why does the word “post-conviction” appear
in the statute? State postconviction proceedings are a form
of collateral review. So, had Congress meant to exclude fed-
eral collateral proceedings, it could have just said “State col-
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lateral review,” thereby clearly indicating that the phrase
applies only to state proceedings.

In fact, this kind of argument, viewed realistically, gets
us nowhere. Congress probably picked out “State post-
conviction” proceedings from the universe of collateral pro-
ceedings and mentioned it separately because state post-
conviction proceedings are a salient example of collateral
proceedings. But to understand this is not to understand
whether the universe from which Congress picked “State
post-conviction” proceedings as an example is the universe of
all collateral proceedings, or the universe of state collateral
proceedings. The statute simply does not say.

Indeed, the majority recognizes that neither the statute’s
language nor the application of canons of construction is
sufficient to resolve the problem. It concedes that the
phrase “other collateral review,” if construed as “other
[state] collateral review,” would add little to the coverage
that the words “State post-conviction . . . review” would
provide in its absence. See ante, at 176 (noting that a state
criminal conviction is “by far the most common” basis for
seeking federal habeas review). The majority resolves this
difficulty by noting that “other collateral review” could
also include either review of state civil confinement pro-
ceedings or state postconviction review to which a State re-
fers by some other name, such as state “habeas” proceedings.
See ante, at 176-177.

But it is difficult to believe that Congress had state civil
proceedings in mind, given that other provisions within
§2244 indicate that Congress saw criminal proceedings as
its basic subject matter. For instance, the exceptions to
the bar against successive petitions in §2244(d) seem to pre-
sume that the petition at issue challenges a criminal con-
viction. See 28 U.S. C. §2244(b)(2)(A) (1994 ed., Supp. V)
(requiring a “new rule of constitutional law, made retroac-
tive to cases on collateral review by the Supreme Court”);
§2244(b)(2)(B) (requiring new evidence establishing that,



190 DUNCAN v. WALKER

BREYER, J., dissenting

“pbut for constitutional error, no reasonable factfinder would
have found the applicant guilty of the underlying offense”).
Nor does it seem likely that Congress would have expected
federal courts applying the tolling provision to construe
“post-conviction” review to exclude state “habeas” petitions
challenging convictions. The statute in which the words
“State post-conviction proceedings” appear is a federal stat-
ute, and federal courts would be likely to apply those words
to whatever state proceedings in fact fall within this federal
description, whatever different labels different States might
choose to attach. It is simpler, more meaningful, and just
as logical to assume that Congress meant the words “other
collateral review” to cast a wider net—a net wide enough
to include federal collateral proceedings such as those that
precede a dismissal for nonexhaustion.

Faced with this statutory ambiguity, I would look to stat-
utory purposes in order to reach a proper interpretation.
And, while I agree that Congress sought to “‘further the
principles of comity, finality, and federalism,”” ante, at 178
(quoting Williams v. Taylor, 529 U.S. 420, 436 (2000)),
I would also ask whether Congress would have intended
to create the kind of “unexhausted petition” problem that
I described at the outset. The answer is no. Congress en-
acted a statute that all agree gave state prisoners a full year
(plus the duration of state collateral proceedings) to file a
federal habeas corpus petition. Congress would not have
intended to shorten that time dramatically, at random, and
perhaps erase it altogether, “den[ying] the petitioner the
protections of the Great Writ entirely,” Lonchar v. Thomas,
517 U. S. 314, 324 (1996), simply because the technical nature
of the habeas rules led a prisoner initially to file a petition
in the wrong court.

The majority’s argument assumes a congressional desire
to strengthen the prisoners’ incentive to file in state court
first. But that is not likely to be the result of today’s
holding. After all, virtually every state prisoner already
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knows that he must first exhaust state-court remedies; and
I imagine that virtually all of them now try to do so. The
problem arises because the vast majority of federal habeas
petitions are brought without legal representation. See
Federal Habeas Corpus Review 14 (finding that 93% of ha-
beas petitioners in study were pro se). Prisoners acting
pro se will often not know whether a change in wording
between state and federal petitions will be seen in federal
court as a new claim or a better way of stating an old one;
and they often will not understand whether new facts
brought forward in the federal petition reflect a new claim
or better support for an old one. Insofar as that is so,
the Court’s approach is likely to lead not to fewer improper
federal petitions, but to increased confusion, as prisoners
hesitate to change the language of state petitions or add
facts, and to greater unfairness. And it will undercut one
significant purpose of the provision before us—to grant state
prisoners a fair and reasonable time to bring a first federal
habeas corpus petition.

Nor is it likely that prisoners will deliberately seek to
delay by repeatedly filing unexhausted petitions in fed-
eral court, as the Court suggests. See ante, at 180. First,
prisoners not under a sentence of death (the vast majority
of habeas petitioners) have no incentive to delay adjudica-
tion of their claims. Rather, “[t]he prisoner’s principal in-
terest . . . is in obtaining speedy federal relief.” Rose v.
Lundy, 455 U. S., at 520. Second, the prisoner who chooses
to go into federal court with unexhausted claims runs the
risk that the district court will simply deny those claims on
the merits, as it is permitted to do, see 28 U. S. C. § 2254(b)(2)
(1994 ed., Supp. V), before the prisoner has had the oppor-
tunity to develop a record in state court. Third, district
courts have the power to prevent vexatious repeated filings
by, for instance, ordering that a petition filed after a mixed
petition is dismissed must contain only exhausted claims.
See Slack v. McDaniel, 529 U. S. 473, 489 (2000). Thus,
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the interest in reducing “piecemeal litigation,” ante, at 180,
is not likely to be significantly furthered by the majority’s
holding.

Finally, the majority’s construction of the statute will not
necessarily promote comity. Federal courts, understanding
that dismissal for nonexhaustion may mean the loss of any
opportunity for federal habeas review, may tend to read am-
biguous earlier state-court proceedings as having adequately
exhausted a federal petition’s current claims. For similar
reasons, wherever possible, they may reach the merits of a
federal petition’s claims without sending the petitioner back
to state court for exhaustion. To that extent, the majority’s
interpretation will result in a lesser, not a greater, respect
for the state interests to which the majority refers. In addi-
tion, by creating pressure to expedite consideration of ha-
beas petitions and to reach the merits of arguably exhausted
claims, it will impose a heavier burden on the district courts.
(While JUSTICE STEVENS’ sound suggestions that district
courts hold mixed petitions in abeyance and employ equita-
ble tolling, see ante, at 182-184 (opinion concurring in part
and concurring in judgment), would properly ameliorate
some of the unfairness of the majority’s interpretation, they
will also add to the burdens on the district courts in a way
that simple tolling for federal habeas petitions would not.)

In two recent cases, we have assumed that Congress did
not want to deprive state prisoners of first federal habeas
corpus review, and we have interpreted statutory ambi-
guities accordingly. In Stewart v. Martinez-Villareal, 523
U. S. 637 (1998), we held that a federal habeas petition filed
after the initial filing was dismissed as premature should not
be deemed a “second or successive” petition barred by § 2244,
lest “dismissal . . . for technical procedural reasons . . . bar
the prisoner from ever obtaining federal habeas review.”
Id., at 645. And in Slack v. McDaniel, we held that a
federal habeas petition filed after dismissal of an initial
filing for nonexhaustion should not be deemed a “second
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or successive petition,” lest “the complete exhaustion rule”
become a “‘trap’” for “‘the unwary pro se prisoner.”” 529
U. S., at 487 (quoting Rose, supra, at 520). Making the same
assumption here, I would interpret the ambiguous provision
before us to permit tolling for federal habeas petitions.

In both Martinez-Villareal and Slack, the Court dis-
cerned the purpose of an ambiguous statutory provision
by assuming that (absent a contrary indication) congres-
sional purpose would mirror that of most reasonable human
beings knowledgeable about the area of the law in question.
And the Court kept those purposes firmly and foremost in
mind as it sought to understand the statute. See Slack,
supra, at 486-487; Martinez-Villareal, supra, at 644 (re-
fusing to adopt an interpretation whose “implications for
habeas practice would be far reaching and seemingly per-
verse”). Today it takes a different approach—an approach
that looks primarily, though not exclusively, to linguistic
canons to dispel the uncertainties caused by ambiguity.
Where statutory language is ambiguous, I believe these pri-
orities are misplaced. Language, dictionaries, and canons,
unilluminated by purpose, can lead courts into blind alleys,
producing rigid interpretations that can harm those whom
the statute affects. If generalized, the approach, bit by bit,
will divorce law from the needs, lives, and values of those
whom it is meant to serve—a most unfortunate result for a
people who live their lives by law’s light. The Court was
right in Martinez-Villareal and Slack to see purpose as key
to the statute’s meaning and to understand Congress as
intending the same; it is wrong to reverse its interpretive
priorities here.

With respect, I dissent.
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THE NINTH CIRCUIT
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Respondent Katz, president of respondent In Defense of Animals, filed a
suit pursuant to Bivens v. Six Unknown Fed. Narcotics Agents, 403
U. S. 388, against, inter alios, petitioner Saucier, a military policeman.
Katz alleged, among other things, that Saucier had violated his Fourth
Amendment rights by using excessive force in arresting him while
he protested during Vice President Gore’s speech at a San Francisco
army base. The District Court declined to grant Saucier summary
judgment on qualified immunity grounds. In affirming, the Ninth
Circuit made a two-part qualified immunity inquiry. First, it found
that the law governing Saucier’s conduct was clearly established when
the incident occurred. It therefore moved to a second step: to deter-
mine if a reasonable officer could have believed, in light of the clearly
established law, that his conduct was lawful. The court concluded
that this step and the merits of a Fourth Amendment excessive force
claim are identical, since both concern the objective reasonableness
of the officer’s conduct in light of the circumstances the officer faced
at the scene. Thus, it found, summary judgment based on qualified
immunity was inappropriate.

Held:

1. A qualified immunity ruling requires an analysis not susceptible
of fusion with the question whether unreasonable force was used in
making the arrest. The Ninth Circuit’s approach cannot be reconciled
with Anderson v. Creighton, 483 U. S. 635. A qualified immunity de-
fense must be considered in proper sequence. A ruling should be made
early in the proceedings so that the cost and expenses of trial are
avoided where the defense is dispositive. Such immunity is an en-
titlement not to stand trial, not a defense from liability. Mitchell v.
Forsyth, 472 U. S. 511, 526. The initial inquiry is whether a constitu-
tional right would have been violated on the facts alleged, for if no
right would have been violated, there is no need for further inquiry into
immunity. However, if a violation could be made out on a favorable
view of the parties’ submissions, the next, sequential step is whether
the right was clearly established. This inquiry must be undertaken in
light of the case’s specific context, not as a broad general proposition.
The relevant, dispositive inquiry is whether it would be clear to a rea-
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sonable officer that the conduct was unlawful in the situation he con-
fronted. See Wilson v. Layne, 526 U. S. 603, 615. The Ninth Circuit’s
approach—to deny summary judgment if a material issue of fact re-
mains on the excessive force claim—could undermine the goal of quali-
fied immunity to avoid excessive disruption of government and permit
the resolution of many insubstantial claims on summary judgment.
Harlow v. Fitzgerald, 457 U. S. 800, 818. If the law did not put the
officer on notice that his conduct would be clearly unlawful, summary
judgment based on qualified immunity is appropriate. The Ninth
Circuit concluded that qualified immunity is duplicative in an exces-
sive force case, thus eliminating the need for the second step. In hold-
ing that qualified immunity applied in the Fourth Amendment context
just as it would for any other official misconduct claim, the Anderson
Court rejected the argument that there is no distinction between the
reasonableness standard for warrantless searches and the qualified im-
munity inquiry. In an attempt to distinguish Anderson, Katz claims
that the subsequent Graham v. Connor, 490 U. S. 386, decision set forth
an excessive force analysis indistinguishable from qualified immunity,
thus rendering the separate immunity inquiry superfluous and inappro-
priate in such cases. Contrary to his arguments, the immunity and
excessive force inquiries remain distinct after Graham. Graham sets
forth factors relevant to the merits of a constitutional excessive force
claim, which include the severity of the crime, whether the suspect
poses a threat to the officers or others, and whether he is actively resist-
ing arrest or attempting to evade arrest by flight. Id., at 396. If an
officer reasonably, but mistakenly, believed that a suspect was likely
to fight back, for instance, the officer would be justified in using more
force than in fact was needed. The qualified immunity inquiry’s con-
cern, on the other hand, is to acknowledge that reasonable mistakes
can be made as to the legal constraints on particular police conduct.
An officer might correctly perceive all of the relevant facts, but have
a mistaken understanding as to whether a particular amount of force
is legal in those circumstances. Pp. 200-207.

2. Petitioner was entitled to qualified immunity. Assuming that a
constitutional violation occurred under the facts alleged, the question
is whether this general prohibition was the source for clearly estab-
lished law that was contravened in the circumstances. In the circum-
stances presented to petitioner, which included the duty to protect the
Vice President’s safety and security from persons unknown in number,
there was no clearly established rule prohibiting him from acting as
he did. This conclusion is confirmed by the uncontested fact that the
force used—dragging Katz from the area and shoving him while placing
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him into a van—was not so excessive that Katz suffered hurt or in-
jury. Pp. 207-209.
194 F. 3d 962, reversed and remanded.

KENNEDY, J., delivered the opinion of the Court, in which REENQUIST,
C. J., and O’CONNOR, SCALIA, and THOMAS, JJ., joined, and in which Sou-
TER, J., joined as to Parts I and II. GINSBURG, J., filed an opinion con-
curring in the judgment, in which STEVENS and BREYER, JJ., joined, post,
p. 209. SOUTER, J., filed an opinion concurring in part and dissenting in
part, post, p. 217.

Deputy Solicitor General Clement argued the cause for
petitioner. On the briefs were former Solicitor General
Waxman, Acting Solicitor General Underwood, Assistant
Attorney General Ogden, Jeffrey A. Lamken, Barbara L.
Herwig, and Edward Himmelfarb.

J. Kirk Boyd argued the cause for respondents. With him
on the brief was David H. Williams.*

*Briefs of amici curiae urging reversal were filed for the State of Texas
et al. by John Cornyn, Attorney General of Texas, Andy Taylor, First
Assistant Attorney General, Gregory S. Coleman, Solicitor General, and
Lisa R. Eskow, Assistant Solicitor General, joined by the Attorneys Gen-
eral for their respective States as follows: Bill Pryor of Alabama, Bruce
M. Botelho of Alaska, Mark Pryor of Arkansas, Bill Lockyer of California,
Ken Salazar of Colorado, Richard Blumenthal of Connecticut, M. Jane
Brady of Delaware, James E. Ryan of Illinois, Richard P. Ieyoub of Louisi-
ana, J. Joseph Curran, Jr., of Maryland, Thomas F. Reilly of Massachu-
setts, Mike Moore of Mississippi, Joseph P. Mazurek of Montana, Don
Stenberg of Nebraska, Eliot Spitzer of New York, Heidi Heitkamp of
North Dakota, Betty D. Montgomery of Ohio, W. A. Drew Edmondson of
Oklahoma, Hardy Myers of Oregon, D. Michael Fisher of Pennsylvania,
Charles M. Condon of South Carolina, Mark Barnett of South Dakota,
Paul G. Summers of Tennessee, Jan Graham of Utah, William H. Sorrell
of Vermont, and Christine O. Gregoire of Washington; for the Grand Lodge
of the Fraternal Order of Police by Tom Rutherford; and for the National
Association of Police Organizations et al. by Stephen R. McSpadden.

Briefs of amici curiae urging affirmance were filed for the American
Civil Liberties Union et al. by David Rudovsky, Michael Avery, Ruth E.
Harlow, Steven R. Shapiro, and Alan L. Schlosser; and for the Association
of the Bar of the City of New York by Leon Friedman and Ronald J.
Tabak.
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In this case a citizen alleged excessive force was used
to arrest him. The arresting officer asserted the defense
of qualified immunity. The matter we address is whether
the requisite analysis to determine qualified immunity is so
intertwined with the question whether the officer used ex-
cessive force in making the arrest that qualified immunity
and constitutional violation issues should be treated as one
question, to be decided by the trier of fact. The Court of
Appeals held the inquiries do merge into a single question.
We now reverse and hold that the ruling on qualified immu-
nity requires an analysis not susceptible of fusion with the
question whether unreasonable force was used in making
the arrest.

I

In autumn of 1994, the Presidio Army Base in San Fran-
cisco was the site of an event to celebrate conversion of
the base to a national park. Among the speakers was Vice
President Albert Gore, Jr., who attracted several hundred
observers from the military and the general public. Some
in attendance were not on hand to celebrate, however. Re-
spondent Elliot Katz was concerned that the Army’s Letter-
man Hospital would be used for conducting experiments on
animals. (Katz was president of a group called In Defense
of Animals. Although both he and the group are respond-
ents here, the issues we discuss center upon Katz, and we
refer to him as “respondent.”) To voice opposition to the
possibility that the hospital might be used for experiments,
respondent brought with him a cloth banner, approximately
4 by 3 feet, that read “Please Keep Animal Torture Out of
Our National Parks.” In the past, as respondent was aware,
members of the public had been asked to leave the military
base when they engaged in certain activities, such as dis-
tributing handbills; and he kept the banner concealed under
his jacket as he walked through the base.
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The area designated for the speakers contained seating
for the general public, separated from the stage by a waist-
high fence. Respondent sat in the front row of the public
seating area. At about the time Vice President Gore began
speaking, respondent removed the banner from his jacket,
started to unfold it, and walked toward the fence and speak-
ers’ platform.

Petitioner Donald Saucier is a military police officer who
was on duty that day. He had been warned by his superiors
of the possibility of demonstrations, and respondent had
been identified as a potential protester. Petitioner and Ser-
geant Steven Parker—also a military police officer, but not
a party to the suit—recognized respondent and moved to
intercept him as he walked toward the fence. As he reached
the barrier and began placing the banner on the other side,
the officers grabbed respondent from behind, took the ban-
ner, and rushed him out of the area. Kach officer had one
of respondent’s arms, half-walking, half-dragging him, with
his feet “barely touching the ground.” App. 24. Respond-
ent was wearing a visible, knee-high leg brace, although peti-
tioner later testified he did not remember noticing it at
the time. Saucier and Parker took respondent to a nearby
military van, where, respondent claims, he was shoved or
thrown inside. Id., at 25. The reason for the shove remains
unclear. It seems agreed that respondent placed his feet
somewhere on the outside of the van, perhaps the bumper,
but there is a dispute whether he did so to resist. As a
result of the shove, respondent claims, he fell to the floor of
the van, where he caught himself just in time to avoid any
injury. The officers drove respondent to a military police
station, held him for a brief time, and then released him.
Though the details are not clear, it appears that at least one
other protester was also placed into the van and detained for
a brief time. Id., at 27.

Respondent brought this action in the United States Dis-
trict Court for the Northern District of California against
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petitioner and other officials pursuant to Bivens v. Six Un-
known Fed. Narcotics Agents, 403 U.S. 388 (1971), alleg-
ing, inter alia, that defendants had violated respondent’s
Fourth Amendment rights by using excessive force to arrest
him. The District Court granted the defendants’ motions
for summary judgment on the grounds of qualified immu-
nity on all claims other than the excessive force claim against
Saucier. It held a dispute on a material fact existed con-
cerning whether excessive force was used to remove re-
spondent from the crowd and place him into the van. App.
to Pet. for Cert. 27a. The District Court held that the law
governing excessive force claims was clearly established at
the time of the arrest, and that “[iln the Fourth Amendment
context, the qualified immunity inquiry is the same as the
inquiry made on the merits.” Id., at 29a-30a. As a result,
it ruled, petitioner was not entitled to summary judgment.
Id., at 30a.

In the United States Court of Appeals for the Ninth Cir-
cuit petitioner filed an interlocutory appeal from the denial
of qualified immunity. 194 F. 3d 962 (1999). The Court of
Appeals affirmed, noting at the outset its two-part analysis
for qualified immunity questions. First, the Court of Ap-
peals considers “whether the law governing the official’s
conduct was clearly established.” Id., at 967. If it was
not, that ends the matter, and the official is entitled to immu-
nity. If, however, the law was clearly established when the
conduct occurred, the Court of Appeals’ second step is to
determine if a reasonable officer could have believed, in
light of the clearly established law, that his conduct was
lawful. Ibid. As to the first step of its analysis, the court
observed that Graham v. Connor, 490 U. S. 386 (1989), sets
forth the objective reasonableness test for evaluating ex-
cessive force claims, a principle the Court of Appeals con-
cluded was clearly established for qualified immunity pur-
poses. The court then concluded that the second step of the
qualified immunity inquiry and the merits of the Fourth
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Amendment excessive force claim are identical, since both
concern the objective reasonableness of the officer’s con-
duct in light of the circumstances the officer faced on the
scene. 194 F. 3d, at 968. On this reasoning, summary judg-
ment based on qualified immunity was held inappropriate.
Id., at 968-969.

Saucier, represented by the Government of the United
States, sought review here, arguing the Court of Appeals
erred in its view that the qualified immunity inquiry is
the same as the constitutional inquiry and so becomes su-
perfluous or duplicative when excessive force is alleged.
We granted certiorari, 531 U. S. 991 (2000).

II

The Court of Appeals ruled first that the right was clearly
established; and second that the reasonableness inquiry into
excessive force meant that it need not consider aspects of
qualified immunity, leaving the whole matter to the jury.
194 F. 3d, at 967. This approach cannot be reconciled with
Anderson v. Creighton, 483 U. S. 635 (1987), however, and
was in error in two respects. As we shall explain, the first
inquiry must be whether a constitutional right would have
been violated on the facts alleged; second, assuming the vio-
lation is established, the question whether the right was
clearly established must be considered on a more specific
level than recognized by the Court of Appeals.

In a suit against an officer for an alleged violation of a
constitutional right, the requisites of a qualified immunity
defense must be considered in proper sequence. Where the
defendant seeks qualified immunity, a ruling on that issue
should be made early in the proceedings so that the costs
and expenses of trial are avoided where the defense is
dispositive. Qualified immunity is “an entitlement not to
stand trial or face the other burdens of litigation.” Mitch-
ell v. Forsyth, 472 U.S. 511, 526 (1985). The privilege is
“an immunity from suit rather than a mere defense to lia-
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bility; and like an absolute immunity, it is effectively lost
if a case is erroneously permitted to go to trial.” Ibid. As
a result, “we repeatedly have stressed the importance of
resolving immunity questions at the earliest possible stage
in litigation.” Hunter v. Bryant, 502 U. S. 224, 227 (1991)
(per curiam,).

A court required to rule upon the qualified immunity issue
must consider, then, this threshold question: Taken in the
light most favorable to the party asserting the injury, do
the facts alleged show the officer’s conduct violated a con-
stitutional right? This must be the initial inquiry. Siegert
v. Gilley, 500 U. S. 226, 232 (1991). In the course of deter-
mining whether a constitutional right was violated on the
premises alleged, a court might find it necessary to set
forth principles which will become the basis for a hold-
ing that a right is clearly established. This is the process
for the law’s elaboration from case to case, and it is one
reason for our insisting upon turning to the existence or
nonexistence of a constitutional right as the first inquiry.
The law might be deprived of this explanation were a court
simply to skip ahead to the question whether the law clearly
established that the officer’s conduct was unlawful in the
circumstances of the case.

If no constitutional right would have been violated were
the allegations established, there is no necessity for fur-
ther inquiries concerning qualified immunity. On the other
hand, if a violation could be made out on a favorable view
of the parties’ submissions, the next, sequential step is to
ask whether the right was clearly established. This in-
quiry, it is vital to note, must be undertaken in light of the
specific context of the case, not as a broad general proposi-
tion; and it too serves to advance understanding of the law
and to allow officers to avoid the burden of trial if qualified
immunity is applicable.

In this litigation, for instance, there is no doubt that
Graham v. Connor, supra, clearly establishes the general
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proposition that use of force is contrary to the Fourth
Amendment if it is excessive under objective standards of
reasonableness. Yet that is not enough. Rather, we em-
phasized in Anderson “that the right the official is alleged
to have violated must have been ‘clearly established’ in a
more particularized, and hence more relevant, sense: The
contours of the right must be sufficiently clear that a rea-
sonable official would understand that what he is doing
violates that right.” 483 U.S., at 640. The relevant, dis-
positive inquiry in determining whether a right is clearly
established is whether it would be clear to a reasonable
officer that his conduct was unlawful in the situation he
confronted. See Wilson v. Layne, 526 U. S. 603, 615 (1999)
(“[Als we explained in Anderson, the right allegedly vio-
lated must be defined at the appropriate level of specificity
before a court can determine if it was clearly established”).

The approach the Court of Appeals adopted—to deny
summary judgment any time a material issue of fact re-
mains on the excessive force claim—could undermine the
goal of qualified immunity to “avoid excessive disruption of
government and permit the resolution of many insubstantial
claims on summary judgment.” Harlow v. Fitzgerald, 457
U. S. 800, 818 (1982). If the law did not put the officer on
notice that his conduct would be clearly unlawful, summary
judgment based on qualified immunity is appropriate. See
Malley v. Briggs, 475 U. S. 335, 341 (1986) (qualified immu-
nity protects “all but the plainly incompetent or those who
knowingly violate the law”).

This is not to say that the formulation of a general rule
is beside the point, nor is it to insist the courts must have
agreed upon the precise formulation of the standard. As-
suming, for instance, that various courts have agreed that
certain conduct is a constitutional violation under facts not
distinguishable in a fair way from the facts presented in
the case at hand, the officer would not be entitled to quali-
fied immunity based simply on the argument that courts
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had not agreed on one verbal formulation of the controlling
standard.

The Court of Appeals concluded that qualified immunity
is merely duplicative in an excessive force case, eliminating
the need for the second step where a constitutional viola-
tion could be found based on the allegations. In Anderson,
a warrantless search case, we rejected the argument that
there is no distinction between the reasonableness standard
for warrantless searches and the qualified immunity inquiry.
We acknowledged there was some “surface appeal” to the
argument that, because the Fourth Amendment’s guarantee
was a right to be free from “unreasonable” searches and
seizures, it would be inconsistent to conclude that an officer
who acted unreasonably under the constitutional standard
nevertheless was entitled to immunity because he “‘reason-
ably’ acted unreasonably.” 483 U.S., at 643. This super-
ficial similarity, however, could not overcome either our
history of applying qualified immunity analysis to Fourth
Amendment claims against officers or the justifications for
applying the doctrine in an area where officers perform
their duties with considerable uncertainty as to “whether
particular searches or seizures comport with the Fourth
Amendment.” Id., at 644. With respect, moreover, to the
argument made in Anderson that an exception should be
made for Fourth Amendment cases, we observed “the heavy
burden this argument must sustain to be successful,” since
“the doctrine of qualified immunity reflects a balance that
has been struck ‘across the board.”” Id., at 642 (quoting
Harlow v. Fitzgerald, supra, at 821). We held that qualified
immunity applied in the Fourth Amendment context just
as it would for any other claim of official misconduct. 483
U. S., at 644.

Faced, then, with the heavy burden of distinguishing An-
derson and of carving out an exception to the typical quali-
fied immunity analysis applied in other Fourth Amendment
contexts, the primary submission by respondent in defense
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of the Court of Appeals’ decision is that our decision in
Graham v. Connor, 490 U. S. 386 (1989), somehow changes
matters. Graham, in respondent’s view, sets forth an ex-
cessive force analysis indistinguishable from qualified im-
munity, rendering the separate immunity inquiry superfluous
and inappropriate. Respondent asserts that, like the quali-
fied immunity analysis applicable in other contexts, the ex-
cessive force test already affords officers latitude for mis-
taken beliefs as to the amount of force necessary, so that
“Graham has addressed for the excessive force area most
of the concerns expressed in Anderson.” Brief for Re-
spondents 7. Respondent points out that Graham did not
address the interaction of excessive force claims and quali-
fied immunity, since the issue was not raised, see 490 U. S.,
at 399, n. 12; and respondent seeks to distinguish Anderson
on the theory that the issue of probable cause implicates
evolving legal standards and resulting legal uncertainty,
a subject raising recurrent questions of qualified immunity.
By contrast, respondent says, excessive force is governed
by the standard established in Graham, a standard pro-
viding ample guidance for particular situations. Finally,
respondent adopts the suggestion made by one Court of
Appeals that the relevant distinction is that probable cause
is an ex post inquiry, whereas excessive force, like quali-
fied immunity, should be evaluated from an ex ante per-
spective. See Finnegan v. Fountain, 915 F. 2d 817, 824,
n. 11 (CA2 1990).

These arguments or attempted distinctions cannot bear
the weight respondent seeks to place upon them. Graham
did not change the qualified immunity framework explained
in Anderson. The inquiries for qualified immunity and ex-
cessive force remain distinct, even after Graham.

In Graham, we held that claims of excessive force in the
context of arrests or investigatory stops should be analyzed
under the Fourth Amendment’s “objective reasonableness
standard,” not under substantive due process principles.
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490 U.S., at 388, 394. Because “police officers are often
forced to make split-second judgments—in circumstances
that are tense, uncertain, and rapidly evolving—about the
amount of force that is necessary in a particular situation,”
id., at 397, the reasonableness of the officer’s belief as to
the appropriate level of force should be judged from that
on-scene perspective, id., at 396. We set out a test that
cautioned against the “20/20 vision of hindsight” in favor
of deference to the judgment of reasonable officers on the
scene. Id., at 393, 396. Graham sets forth a list of factors
relevant to the merits of the constitutional excessive force
claim, “requir[ing] careful attention to the facts and cir-
cumstances of each particular case, including the severity
of the crime at issue, whether the suspect poses an im-
mediate threat to the safety of the officers or others, and
whether he is actively resisting arrest or attempting to
evade arrest by flight.” Id., at 396. If an officer reason-
ably, but mistakenly, believed that a suspect was likely to
fight back, for instance, the officer would be justified in using
more force than in fact was needed.

The qualified immunity inquiry, on the other hand, has a
further dimension. The concern of the immunity inquiry
is to acknowledge that reasonable mistakes can be made
as to the legal constraints on particular police conduct. It
is sometimes difficult for an officer to determine how the
relevant legal doctrine, here excessive force, will apply to
the factual situation the officer confronts. An officer might
correctly perceive all of the relevant facts but have a mis-
taken understanding as to whether a particular amount
of force is legal in those circumstances. If the officer’s mis-
take as to what the law requires is reasonable, however, the
officer is entitled to the immunity defense.

Graham does not always give a clear answer as to whether
a particular application of force will be deemed excessive by
the courts. This is the nature of a test which must accom-
modate limitless factual circumstances. This reality serves
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to refute respondent’s claimed distinction between excessive
force and other Fourth Amendment contexts; in both spheres
the law must be elaborated from case to case. Qualified im-
munity operates in this case, then, just as it does in others,
to protect officers from the sometimes “hazy border between
excessive and acceptable force,” Priester v. Riviera Beach,
208 F. 3d 919, 926-927 (CA11 2000), and to ensure that before
they are subjected to suit, officers are on notice their conduct
is unlawful.

Graham and Anderson refute the excessive force/probable
cause distinction on which much of respondent’s position
seems to depend. The deference owed officers facing suits
for alleged excessive force is not different in some qualita-
tive respect from the probable-cause inquiry in Anderson.
Officers can have reasonable, but mistaken, beliefs as to the
facts establishing the existence of probable cause or exigent
circumstances, for example, and in those situations courts
will not hold that they have violated the Constitution. Yet,
even if a court were to hold that the officer violated the
Fourth Amendment by conducting an unreasonable, war-
rantless search, Anderson still operates to grant officers
immunity for reasonable mistakes as to the legality of their
actions. The same analysis is applicable in excessive force
cases, where in addition to the deference officers receive
on the underlying constitutional claim, qualified immunity
can apply in the event the mistaken belief was reasonable.

The temporal perspective of the inquiry, whether labeled
as ex ante or ex post, offers no meaningful distinction be-
tween excessive force and other Fourth Amendment suits.
Graham recognized as much, reviewing several of our
probable-cause and search warrant cases, then stating that
“[wlith respect to a claim of excessive force, the same stand-
ard of reasonableness at the moment applies.” 490 U. S., at
396 (discussing use of force under Terry v. Ohio, 392 U. S. 1
(1968); probable cause to arrest under Hill v. California, 401
U.S. 797 (1971); and search warrant requirements under
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Maryland v. Garrison, 480 U. S. 79 (1987)); see also Hunter
v. Bryant, 502 U. S., at 228 (“Probable cause existed if ‘at
the moment the arrest was made . . . the facts and circum-
stances within their knowledge and of which they had rea-
sonably trustworthy information were sufficient to warrant
a prudent man in believing’” a crime had been committed
(quoting Beck v. Ohio, 379 U. S. 89, 91 (1964))). Excessive
force claims, like most other Fourth Amendment issues,
are evaluated for objective reasonableness based upon the
information the officers had when the conduct occurred.

II1

The case was presented to the Court of Appeals on the
assumption that respondent’s seizure and brief detention
did not violate clearly established First Amendment privi-
leges and did not violate the Fourth Amendment right to
be free from arrest without probable cause, as distinct
from the force used to detain. The sole question, then,
is whether the force used violated a clearly established
Fourth Amendment protection so that petitioner was not
entitled to immunity.

Our instruction to the district courts and courts of ap-
peals to concentrate at the outset on the definition of the
constitutional right and to determine whether, on the facts
alleged, a constitutional violation could be found is im-
portant. As we have said, the procedure permits courts
in appropriate cases to elaborate the constitutional right
with greater degrees of specificity. Because we granted cer-
tiorari only to determine whether qualified immunity was
appropriate, however, and because of the limits imposed
upon us by the questions on which we granted review, we
will assume a constitutional violation could have occurred
under the facts alleged based simply on the general rule
prohibiting excessive force, then proceed to the question
whether this general prohibition against excessive force was
the source for clearly established law that was contravened
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in the circumstances this officer faced. There was no con-
travention under this standard. Though it is doubtful that
the force used was excessive, we need not rest our conclu-
sion on that determination. The question is what the offi-
cer reasonably understood his powers and responsibilities
to be, when he acted, under clearly established standards.

Respondent’s excessive force claim for the most part
depends upon the “gratuitously violent shove” allegedly re-
ceived when he was placed into the van, although respond-
ent notes as well that the alleged violation resulted from
the “totality of the circumstances,” including the way he
was removed from the speaking area. See Brief for Re-
spondents 3, n. 2.

These circumstances, however, disclose substantial
grounds for the officer to have concluded he had legitimate
justification under the law for acting as he did. In Graham
we noted that “[oJur Fourth Amendment jurisprudence has
long recognized that the right to make an arrest or investiga-
tory stop necessarily carries with it the right to use some
degree of physical coercion or threat thereof to effect it.”
490 U. S, at 396. A reasonable officer in petitioner’s posi