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SANDRA DAY O’CONNOR, ASSOCIATE JUSTICE.
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BYRON R. WHITE, ASSOCIATE JUSTICE.
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died on March 4, 1999. See post, p. V.
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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective September 30, 1994, viz.:

For the District of Columbia Circuit, WILLIAM H. REHNQUIST,
Chief Justice.

For the First Circuit, DAvID H. SOUTER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, DAVID H. SOUTER, Associate Justice.

For the Fourth Circuit, WiLLIAM H. REENQUIST, Chief Justice.

For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Seventh Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Eighth Circuit, CLARENCE THOMAS, Associate Justice.

For the Ninth Circuit, SANDRA DAY O’CONNOR, Associate
Justice.

For the Tenth Circuit, STEPHEN BREYER, Associate Justice.

For the Eleventh Circuit, ANTHONY M. KENNEDY, Associate
Justice.

For the Federal Circuit, WiLLIAM H. REENQUIST, Chief Justice.

September 30, 1994.

(For next previous allotment, and modifications, see 502 U. S.,
p- VL, 509 U. S, p. v, and 512 U. S,, p. V.)
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DEATH OF JUSTICE BLACKMUN
SUPREME COURT OF THE UNITED STATES

MONDAY, MARCH 8§, 1999

Present: CHIEF JUSTICE REHNQUIST, JUSTICE O’CONNOR,
JUSTICE KENNEDY, JUSTICE SOUTER, JUSTICE THOMAS,
JUSTICE GINSBURG, and JUSTICE BREYER.

THE CHIEF JUSTICE said:

As we open this morning, I announce with sadness that
our friend and colleague Harry A. Blackmun, a former Jus-
tice of this Court, died on Thursday morning, March 4, 1999,
at Arlington Hospital, in Arlington, Virginia.

Justice Blackmun was born in Nashville, Illinois, in 1908,
and grew up in St. Paul, Minnesota. He received a scholar-
ship to Harvard where he majored in mathematics and grad-
uated summa cum laude. He received his law degree from
Harvard Law School in 1932.

Justice Blackmun began his legal career serving as a law
clerk to Judge John Sanborn on the United States Court of
Appeals for the Eighth Circuit. After his clerkship, he
spent 16 years in private practice, specializing in taxation,
litigation, wills, and estate planning. He then became the
first resident counsel at the Mayo Clinic in Rochester, Minne-
sota, where he combined his love for law and medicine. In
1959, President Eisenhower nominated him to serve on the
United States Court of Appeals for the Eighth Circuit, filling
the vacant seat of Judge Sanborn for whom he had clerked
26 years earlier. After serving nine years on the Eighth
Circuit, he was appointed by President Nixon to a seat on
the Supreme Court in June 1970.

\%



VI DEATH OF JUSTICE BLACKMUN

Justice Blackmun was the 98th Justice to serve on the
Court and served for nearly a quarter of a century. He
spoke for the Court in more than 350 opinions. The pub-
licity that the Roe v. Wade opinion received may have ob-
scured many other important decisions he authored. Those
include Mistretta v. United States, in which the Sentencing
Guidelines were held to be constitutional; Daubert v. Merrell
Dow Pharmaceuticals, Inc., concerning the admissibility of
scientific evidence in federal courts; and Virginia State
Board of Pharmacy v. Virginia Citizens Consumer Council,
Inc., which opened new horizons on First Amendment pro-
tection of commercial speech, to name just three. He was a
worthy successor to the predecessors in the seat which he
occupied—Joseph Story, Oliver Wendell Holmes, Benjamin
Cardozo, and Felix Frankfurter. He will be missed by his
friends throughout the judiciary and the country.

I speak for the members of this Court in expressing our
profound sympathy to Mrs. Blackmun, and his daughters
Nancy, Sally, and Susan, and to his grandchildren. The
recess this Court takes today will be in his memory. At an
appropriate time, the traditional memorial observance of
the Court and the Bar of the Court will be held in this
Courtroom.



PROCEEDINGS IN THE SUPREME COURT OF THE
UNITED STATES IN MEMORY OF
JUSTICE POWELL*

TUESDAY, MAY 18, 1999

Present: CHIEF JUSTICE REHNQUIST, JUSTICE STEVENS,
JUSTICE O’CONNOR, JUSTICE SCALIA, JUSTICE KENNEDY,
JUSTICE SOUTER, JUSTICE THOMAS, and JUSTICE GINSBURG.

THE CHIEF JUSTICE said:

The Court is in special session this afternoon to receive
the Resolutions of the Bar of the Supreme Court in tribute to
our former colleague and friend, Justice Lewis F. Powell, Jr.

The Court recognizes the Solicitor General.

The Solicitor General addressed the Court as follows:
MR. CHIEF JUSTICE, and may it please the Court:

At a meeting today of the Bar of this Court, Resolutions
memorializing our deep respect and affection for Justice
Powell were unanimously adopted. With the Court’s leave,
I shall summarize the Resolutions and ask that they be set
forth in their entirety in the records of the Court.

RESOLUTION

Lewis Franklin Powell, Jr., served on the Supreme Court
from January 7, 1972, until June 26, 1987. Born on Septem-
ber 19, 1907, in Suffolk, Virginia, Powell lived most of his life

*Justice Powell, who retired from the Court effective June 26, 1987 (483
U. 8. vi), died in Richmond, Virginia, on August 25, 1998 (525 U. S. v).
viI



VIII JUSTICE POWELL

in Richmond. His father was a successful businessman,
with sufficient resources to send his son to a private boys’
school in Richmond, then to six years at Washington and Lee
University, where Lewis, Jr., earned both undergraduate and
law degrees, and finally to one year at Harvard Law School.
At Washington and Lee, he was the proverbial “big man on
campus.” He was elected president of the student body,
tapped for a succession of exclusive clubs, and chosen to rep-
resent the school at the National Student Federation.

In 1931, Powell graduated first in his law school class at
Washington and Lee, then went to Harvard. There the
competition was entirely different. Powell took a seminar
in Administrative Law taught by Felix Frankfurter, who
would later succeed Benjamin Cardozo on the Supreme
Court. Seated around the seminar table with the two future
Justices were Harold Stephens, who would later serve on the
D. C. Circuit Court of Appeals; Louis Jaffe, who had a bril-
liant career on the Harvard law faculty as a specialist in ad-
ministrative law; and Paul Freund, who became a celebrated
teacher of constitutional law and twice was seriously consid-
ered by President Kennedy for appointment to the Supreme
Court. In this company, the graduate student from Virginia
did not stand out. He sat at the far end of the table from
the voluble professor, took copious notes, and said as little
as possible.

Lewis Powell left Harvard at the depth of the Great De-
pression. He turned down an offer from John W. Davis to
work at Davis, Polk, and Wardwell for the munificent salary
of $150 per month and took a job in Richmond for one-third
that rate. He was to practice law in Richmond for nearly
40 years, eventually becoming the city’s leading lawyer and
one of its foremost citizens. Much of that time Powell spent
building a corporate practice at the great law firm that would
one day bear his name (Hunton, Williams, Gay, Powell & Gib-
son), but to an astonishing degree he also devoted himself
to public service. In the history of private practice, there
is no better example of the lawyer as public citizen than
Lewis Powell.
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In the early years, Powell’s public role was strictly local.
He volunteered at the Legal Aid Society of Richmond, in-
volved himself in a host of other civic activities, and became
active in the local bar. For Powell, as for so many members
of his generation, service on a broader scale began in the
aftermath of Pearl Harbor. Too old to be drafted, Powell
had good reasons not to volunteer. In 1936, he had married
Josephine Pierce Rucker, a woman of striking beauty, viva-
cious temperament, and an immense capacity for supporting
her husband. By 1941, they had two daughters. Powell’s
law partners urged him to stay home, saying that he might
leave a wife and two small children with no means of liveli-
hood, but, as Lewis told Jo, “I could never have looked my
children in the face if I had ducked this responsibility.”

It was not in Lewis Powell’s nature to duck any respon-
sibility. In 1942) he joined the intelligence branch of the
Army Air Forces and in September of that year, found him-
self one of 16 officers crammed into a double berth on the
Queen Mary, as the fast ship sped to Europe with a precious
cargo of 17,000 American servicemen. Powell’s unit spent
six weeks in England, then shipped to North Africa. The
air campaign was hard on the 319th Bombardment Group,
and losses of men and airplanes mounted. When the unit
was pulled from combat in February 1943 for rest and refit-
ting, Powell transferred to the intelligence staff at the North
African headquarters for Anglo-American air forces, where
he helped plan the bombing campaign for the invasion of
Sicily.

In August 1943, Powell was beginning to work on the
planned invasion of the Italian mainland, when suddenly and
mysteriously he was ordered back to the States. At first, it
seemed that he had been brought home only to update Army
manuals, but it soon became clear that he was in fact being
interviewed for the most elite and unusual of all military
intelligence services—the so-called Special Branch. The
Special Branch was the organizational home of 28 American
officers recruited to advise senior Allied commanders on the
use of “Ultra” intelligence. That name referred to radio
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intercepts encoded on the German enciphering machine
“Enigma” and deciphered by the British through painstaking
analysis at a secret installation outside London. Since the
Germans used the Enigma machine for high-level radio traf-
fic, the ability to decrypt Enigma intercepts gave the British
access to the most secret of Germany’s wartime communica-
tions. The challenge was to put this information to good
use without revealing its source, for once the Germans sus-
pected that the Enigma encoding mechanism had been bro-
ken, the intelligence would end.

Powell’s job, and that of the other 27 Ultra representa-
tives, was to receive Ultra decrypts, interpret them in light
of other intelligence, present the findings to senior command-
ers, and make sure that no action taken on the basis of this
information would reveal its source. For this purpose, Pow-
ell was assigned to the United States Strategic Air Force,
where he eventually became head of the Operational Intelli-
gence Division, comprising about 40 officers and as many en-
listed personnel. In that capacity, Powell often represented
his superiors at General Eisenhower’s daily briefing, held
originally in London and subsequently in the Petit Trianon
at Versailles. Operational intelligence rewarded a lawyer’s
skills. Powell analyzed evidence, organized it coherently,
and presented it to his superiors, all the while balancing loy-
alty to their aims and objectives with the independence of
judgment necessary to a good counselor. From this experi-
ence, Powell gained a firm sense of his own competence and
fitness to command.

At the end of the war, Powell returned home with the rank
of full colonel, a chest full of decorations, and a set of long-
stemmed champagne glasses that he had “liberated” from
the basement of Hitler’s retreat at Berchtesgaden. Powell
also came home a patriot. Although his love of country was
not of the sloganeering, flag-waving variety, Powell never
doubted the broad alignment of national self-interest with
world peace and freedom. For Powell, American mistakes
were aberrational, not symptomatic. He had an ardent faith
in his country’s essential rightness, a faith powerfully rein-
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forced by his service in World War II. In a long life of dis-
tinguished achievement, there was no part of his career of
which Powell was more proud.

Back in Richmond, Powell renewed the process of building
a law practice. Somehow, he also found time to do pro bono
work for a variety of local organizations, including the Red
Cross, the Virginia Home for Incurables, the Retreat for the
Sick Hospital, the Family Service Society of Richmond, and
even the Garden Club of Virginia. He became known as the
leading “free” lawyer in Richmond, a reputation, he later
said, that was “not given the highest rating by partners con-
cerned with cash flow.”

By far the most important—and the most controversial—
of Powell’s local activities was his stewardship of the Rich-
mond public schools during the early years of desegregation.
Powell was appointed to the Richmond School Board in 1950
and elected its chairman two years later. In 1954, the Su-
preme Court announced the beginning of the end of the Old
South in Brown v. Board of Education, 347 U. S. 483 (1954),
and one year later ordered desegregation to begin “with all
deliberate speed.” Brown v. Board of Education, 349 U. S.
294, 301 (1955). Today, Brown is universally admired as
both right and necessary. Indeed, no other decision in this
century is so secure in moral standing or public esteem. It
therefore requires an act of imagination to reconstruct the
South’s original response. In 1956, Senator Harry Flood
Byrd, acknowledged leader of Virginia politics, called for
“massive resistance” to the Supreme Court order. The
Byrd organization’s successful candidate for governor echoed
that call: “Let there be no misunderstanding, no weasel
words, on this point: We dedicate our every capacity to pre-
serve segregation in the schools.” To back up that bluster,
the state prepared to shut down public schools altogether
rather than allow black and white to sit together. This pol-
icy was shameful in origin, unlawful in operation, and disas-
trous in consequence. Public schools were closed in several
Virginia cities and later in Prince Edward County, and for
nearly a decade Virginia fought desegregation to a standstill.
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It was Lewis Powell’s fate to confront the hysteria of mas-
sive resistance in the capital of the old Confederacy. Pub-
licly, he said nothing. Even when the Richmond City Coun-
cil, which appointed School Board members, demanded to
know Powell’s position on desegregation, he refused to elabo-
rate on a press release of deliberate vagueness. For the
eight years in which Powell was chairman of the Richmond
School Board, neither he nor that body took any public posi-
tion on “massive resistance.” Behind the scenes, however,
Powell fought hard against it. He made a futile effort to
dissuade Senator Byrd from this perilous course and
staunchly supported Virginia moderates. In particular,
Powell did battle with “interposition,” the purported theo-
retical justification for massive resistance. Interposition ad-
vocates claimed for each state the right to defy and disregard
Supreme Court decisions that they believed to have de-
parted from the Constitution. In a letter to the governor, in
a memorable debate before an influential group of the state’s
leading lawyers and businessmen, and in innumerable pri-
vate conversations, Powell assailed this pernicious doctrine.
It was, he argued, “no less than a proposal of insurrection”
against the national government, reflecting an “attitude of
lawlessness” which would not be tolerated in an individual
and which would bring discredit on the state. Eventually,
interposition and massive resistance ran their course.
When Powell stepped down from the Richmond School
Board, integration had begun, albeit just barely. Critics
could and did complain about the pace of progress, but the
schools had been kept open.

In 1964, Powell moved onto the national scene as President
of the American Bar Association. In his inaugural speech
in August of that year, Powell outlined three initiatives.
First, he called for comprehensive reform of legal ethics.
This project, which began under Powell’s leadership, re-
placed the 1908 canons of ethics with a new Code of Profes-
sional Responsibility, adopted by the ABA in 1969. Second,
Powell announced a massive project on standards for the
administration of criminal justice. Chief Judge Edward J.
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Lumbard of the Second Circuit chaired this effort. Partici-
pants included academics, lawyers, and judges, including four
future Justices of the Supreme Court—Powell himself; War-
ren Burger, who eventually succeeded Lumbard as overall
head of the project; Abe Fortas, who served on a committee
on the conflict between free press and fair trial; and Harry
Blackmun, who sat on a committee on the role of the trial
judge. Third, Powell called for a dramatic expansion of
legal services for the poor. This proposal led to Powell’s
most notable accomplishment as President of the ABA—the
birth of the Legal Services Program.

The Family Service Society of Richmond, where Powell
had worked, was representative of traditional legal aid socie-
ties. Led by establishment lawyers, staffed largely by vol-
unteers, and allied with the local bar, their goal was not to
attack poverty as such but to provide adequate legal repre-
sentation for those who happened to be poor. Lyndon John-
son’s “War on Poverty” spawned a radically different ap-
proach. In November 1964, Sargent Shriver, director of a
newly created federal agency called the Office of Economic
Opportunity, called for a federal program of legal aid for the
poor. His proposal raised fears that lawyers’ traditional
freedom to represent their clients as they thought best
would be subordinated to the dictates of bureaucrats and
social workers. Moreover, Shriver spoke of training lay
persons to act as “legal advocates for the poor,” handling
tasks that historically had required lawyers. Private prac-
titioners foresaw publicly funded competition for the strug-
gling neighborhood lawyer. Complaints poured into ABA
headquarters, demanding that the organization mobilize
against the federal proposal, but Powell refused. Instead,
he placed his personal prestige on the line to forge an alli-
ance between the federal anti-poverty activists and the
establishment lawyers of the ABA. Through delicate nego-
tiations and personal leadership, Powell worked out a
compromise. The ABA agreed to support the federal pro-
gram, and the OEO agreed to allow existing legal aid socie-
ties to participate in federal funding. The federal program
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was redesigned to protect the traditional independence of
lawyers and to make certain other concessions, and the ener-
gies committed to existing legal aid societies were now harn-
essed in the federal program. To everyone’s astonishment,
Powell secured unanimous ABA endorsement of this ar-
rangement and staged a “symbolic handshake” in which
Shriver announced a National Advisory Committee on which
Powell and other ABA leaders agreed to serve.

Years later, when Powell’s nomination to the Supreme
Court came before the Senate Committee on the Judiciary,
Jean Camper Cahn, who had originally proposed the Legal
Services Program to Sargent Shriver, wrote an extraordi-
nary 18-page letter recounting Powell’s role in these tortuous
negotiations. She recounted how he had worked closely
with the all-black National Bar Association and how he had
invited her to become the first African-American lawyer,
male or female, to address a plenary session of the ABA, and
predicted that Powell would “go down in history as one of
the great statesmen of our profession.”

In the late 1960’s, Powell became increasingly prominent
as a conservative voice on crime. He used the ABA presi-
dency as a bully pulpit, insisting on the rule of law, criticizing
civil disobedience on both the left and the right, and remind-
ing everyone that the first duty of government is “to protect
citizens in their persons and property from criminal con-
duct—whatever its source or cause.” In 1965, Lyndon John-
son named Powell to the President’s Commission on Law En-
forcement and the Administration of Justice. When its final
report, The Challenge of Crime in a Free Society, was pub-
lished in 1967, Powell issued a “Supplemental Statement” (he
was careful not to call it a dissent), asking whether Miranda
v. Arizona, 384 U. S. 436 (1966), had gone too far and sug-
gesting the possibility of a constitutional amendment. Pow-
ell’s speeches and his participation on the crime commission
established him as a critic of the Warren Court—a responsi-
ble and respectful, but unmistakably conservative, critic of
the Warren Court’s work in criminal procedure.
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It was this reputation, coupled with Powell’s long list of
accomplishments and distinctions, that attracted the atten-
tion of President Richard Nixon. In 1969, when the Senate
rejected the nomination of Clement Haynsworth of South
Carolina, Powell made the “short list” for appointment to the
Supreme Court but withdrew from consideration. At 62,
he thought himself too old and, as he wrote the Attorney
General, feared “that the nomination of another southern
lawyer with a business-oriented background would invite—
if not assure—organized and perhaps prolonged opposition.”
After the disastrous nomination of G. Harrold Carswell, the
President turned to Harry A. Blackmun of Minnesota, who
was confirmed without controversy in June 1970.

Barely a year later, the retirements of Justices Hugo Black
and John Marshall Harlan created two new vacancies, and
again attention turned to Powell. Twice the Attorney Gen-
eral urged Powell to take the job, and twice Powell declined.
Finally, the President himself called, spoke of Powell’s re-
sponsibility to the country, and insisted that it was Powell’s
duty to accept appointment to the Supreme Court. When
this approach proved successful, President Nixon announced
the nominations of Lewis F. Powell, Jr., of Virginia and Wil-
liam H. Rehnquist of Arizona to the Supreme Court. On
January 7, 1972, they took their seats as the 99th and 100th
Justices of the Supreme Court.

Justice Powell served from that date until he retired, a
few months short of his 80th birthday, in 1987. In those
years, neither liberals nor conservatives dominated the Su-
preme Court. With left and right in ideological balance, the
Court embarked on a pragmatic search for justice, order, and
decency in a changing world. Surprisingly, Justice Powell,
whose pronouncements on criminal procedure had made him
seem reliably conservative, found himself at the political cen-
ter of a divided Court. Often, his was the decisive voice.
The record he compiled is not that of a dependable champion
of left or right but that of a thoughtful moderate, steadfast
in firm convictions but respectful of compromise, a judge
mindful of context and distrustful of sweeping generaliza-
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tion, and committed above all to the institution and the coun-
try that he served.

Consideration of three areas will reveal Justice Powell’s
exceptional impact on the development of American constitu-
tional law. Abortion, affirmative action, and capital punish-
ment were—and are—intensely controversial. In each of
these areas, Justice Powell confronted explosive constitu-
tional questions which he had had little occasion to consider
before coming to the Court. In each of these areas, he
sought to bring his understanding of constitutional principles
and precedents to bear on deeply difficult questions that con-
tinue to divide both the Court and the country. In each
area, his decisions reveal both this constancy in support of
strong convictions and his instinct for a middle course. In
each area, his views had an uncommon impact on the course
of constitutional law.

Justice Powell was in the majority in Roe v. Wade, 410
U. S. 113 (1973), and in every other abortion decision during
his tenure. On the one hand, he steadfastly supported Roe
against challenges and limitations, including attempts to re-
quire a parent or husband’s consent. See Bellotti v. Baird,
443 U. S. 622 (1979) (parental consent); Planned Parenthood
v. Danforth, 428 U. S. 52 (1976) (spousal consent). On the
other hand, he upheld laws directing an unmarried minor to
notify her parents before having an abortion (but not giving
them the power to veto her decision), H. L. v. Matheson, 450
U. S. 398 (1981), and he consistently refused to require public
funding for abortion. See, e.g., Beal v. Doe, 432 U. S. 438
1977); Harris v. McRae, 448 U. S. 297 (1980). More than
those of any other member of the Court, Justice Powell’s
votes determined the content and scope of the constitutional
right to abortion.

So it was also with affirmative action. In the famous
Bakke decision, Justice Powell made a “majority of one” to
tolerate racial preferences in higher education, but only as a
temporary and contested deviation from the ideal of color-
blindness. Regents of the University of California v.
Bakke, 438 U. S. 265 (1978). Four Justices were prepared to
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allow minority preferences more or less without limitation,
and four others interpreted a federal statute to disallow mi-
nority preferences more or less without exception. Justice
Powell cast the deciding vote in both directions. On the one
hand, he thought it necessary that affirmative steps be per-
mitted to overcome America’s long history of racial oppres-
sion. On the other hand, he feared the entrenchment of a
racial and ethnic spoils system that would prove perma-
nently durable and socially divisive. Faced with these con-
flicting concerns, Justice Powell characteristically sought a
middle course. He tried to permit racial preferences with-
out conceding their future, to authorize such preferences
while preserving the grounds of objection to them. In
short, Justice Powell sought both to allow and to curtail
racial preferences.

The middle ground that Justice Powell staked out in Bakke
was filled in by thirteen additional affirmative action deci-
sions during his tenure. In all of them, Justice Powell was
in the majority. In all of them, he struck a delicate balance
between the necessity, as he saw it, of allowing some racial
preferences and the fear that racial quotas, once allowed,
would become entrenched and permanent. Given the nearly
even division of opinion elsewhere, Justice Powell’s approach
proved decisive. Perhaps in no other area of constitutional
law have the individual views of a single Justice left such a
large mark. His legacy lies not in a resolute commitment to
either position but in the enduring ambivalence of the law’s
reaction to racial preferences. Under the regime of Justice
Powell’s views, affirmative action has been widespread, fa-
miliar, and significantly successful. It has also been con-
tested, resented, and increasingly curtailed. Both sides owe
something to the lonely wisdom of Lewis Powell.

One question on which Justice Powell did have a clear view
on coming to the Court was the constitutionality of capital
punishment. The question was argued only ten days after
Justice Powell took his seat. He quickly concluded that the
Constitution’s repeated references to capital punishment, its
long history of acceptance in this country, and the absence of
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contrary precedent dictated that the death penalty be up-
held. He said so, forcefully and at length, in his dissent from
Furman v. Georgia, 408 U. S. 238, 414 (1972). That a major-
ity of the Justices nevertheless determined to strike down
all existing laws might have been expected to end capital
punishment, but public opinion turned the other way.
Thirty-five states promptly enacted new laws, and seventeen
of them (in an effort to answer Furman’s concern with arbi-
trariness of administration) made death the mandatory pen-
alty for certain broad classes of homicide. The Justices now
faced a vast expansion of capital punishment for which they
themselves were directly responsible.

In 1976, the Court heard five companion cases dealing with
a representative sample of the new statutes. Four Justices
voted to uphold all the statutes; two others voted to strike
them all. The balance of power rested with Justices Stew-
art, Powell, and Stevens, who issued a joint opinion approv-
ing the statutes that attempted to structure and guide sen-
tencing discretion in capital cases but invalidating those that
made the death penalty mandatory. Gregg v. Georgia, 428
U.S. 153 (1976); Proffitt v. Florida, 428 U.S. 242 (1976):
Jurek v. Texas, 428 U. S. 262 (1976); Woodson v. North Caro-
lina, 428 U. S. 280 (1976); Roberts v. Louisiana, 428 U. S.
325 (1976). These decisions inaugurated the constitutional
regime that has continued until today. Under this approach,
the Court respects the widespread legislative endorsement
of capital punishment but insists on case-by-case scrutiny of
the fairness of its administration. Here too Justice Powell’s
views proved durably influential.

Abortion, affirmative action, and capital punishment re-
main deeply divisive and controversial. Perhaps there will
be few who unreservedly endorse Justice Powell’s position
on all three questions, yet we are united in our respect and
admiration for the man who produced them. In these and
other areas of constitutional adjudication, Lewis Powell
showed himself a careful, caring, and supremely thoughtful
jurist. In the words of his former clerk, J. Harvie Wilkin-
son, III, now Chief Judge of the United States Court of Ap-
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peals for the Fourth Circuit, Justice Powell will have his crit-
ics: “Some of his votes are not easy to reconcile. Some of
his theory is not seamlessly consistent. . . . For those who
seek a comprehensive vision of constitutional law, Justice
Powell will not have provided it.” But, Wilkinson added,
“For those who seek a perspective grounded in realism and
leavened by decency, conscientious in detail and magnani-
mous in spirit, solicitous of personal dignity and protective
of the public trust, there will never be a better Justice.”
Wilkinson, A Tribute to Justice Lewis F. Powell, Jr., 101
Harv. L. Rev. 417, 420 (1987).

Wherefore, it is accordingly

RESOLVED that we, as representative members of the
Bar of the Supreme Court of the United States, express our
admiration and respect for Justice Lewis F. Powell, Jr., our
sadness at his death, and our condolences to his family; and
it is further

RESOLVED that the Solicitor General be asked to pre-
sent these Resolutions to the Court and that the Attorney
General be asked to move that they be inscribed on the
Court’s permanent records.

THE CHIEF JUSTICE said:

The Court recognizes the Attorney General of the United
States.

Attorney General Reno addressed the Court as follows:
MR. CHIEF JUSTICE, and may it please the Court:

Although his courtly manners and quiet confidence would
lead others to think of him as a patrician, Lewis Powell was
not born to wealth. His father worked hard as a manager
in a series of businesses when he was a child, and provided
opportunities to Lewis, Jr., that he himself had not had. As
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a schoolboy, Lewis Powell received an award for personal
integrity, an honor that would repeatedly be re-won in re-
spect others had for him throughout his life.

The Solicitor General has already described portions of the
Bar Resolution that detail Lewis Powell’s splendid reputa-
tion at the Bar and his tireless efforts in public service of all
kinds—including his chairmanship of the Richmond School
Board during a time of unparalled challenge; his lasting ini-
tiatives as President of the American Bar Association; and
his exceptional service to this country in World War II.
Each of these voluntary efforts would be reason enough for
the country to extol the memory of Lewis Powell.

It is also fitting, I think, to mention that he also held the
highest offices of the American Bar Association and the
American College of Trial Lawyers. He served, as the So-
licitor General has noted, as a member of President Johnson’s
Commission on Law Enforcement and the Administration of
Justice, President Nixon’s Blue Ribbon Defense Panel, the
National Advisory Committee on Legal Services to the Poor,
the Virginia Constitutional Revision Commission, the Board
of Trustees of Washington and Lee University, and the Colo-
nial Williamsburg Foundation.

It is fair to say that Lewis Powell, the Supreme Court
Justice drew deeply from the experience of Lewis Powell,
the attorney. He brought a cautious and highly sophisti-
cated pragmatism to the Court, and a distrust of doctrinaire
prescriptions for complex problems. He characteristically
focused on the facts of the case before the Court, striving to
do justice in that case as well as fashion rules of general
applicability to govern other, similar circumstances. When
occasionally the effort to achieve a just result on the given
facts implied creation of a new rule of uncertain conse-
quences, Justice Powell strove to do justice in the case while
endeavoring to limit the breadth of the Court’s decision.
The informed ‘balancing’ of competing interests became his
hallmark as a Justice. Particularly on the great issues that
tended to divide the country, Justice Powell’s capacity to find
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important elements of truth and justice on each side of the
controversy became a powerful source of reconciliation and
healing.

From the time he joined the Court in January of 1972 until
his retirement in June 1987, Justice Powell wrote more than
600 opinions, approximately half of them for the Court.
Within a short time after his appointment, Justice Powell
was writing some of the Court’s most important opinions.
In his very first Term, he wrote the Court’s opinion in Kas-
tigar v. United States, which established the ground rules
for the modern application of the Fifth Amendment privi-
lege against self-incrimination in the context of immunized
testimony.

Also within months of his appointment, Justice Powell
demonstrated his independence from the President who had
appointed him by writing for the Court in United States v.
United States District Court. In that case the Court re-
jected the government’s assertion of an executive power to
wiretap persons without judicial supervision in cases involv-
ing national security. But as his opinion for the Court in
Dalia v. United States would later demonstrate, the use of a
warrantless entry to install eavesdropping equipment would
not in and of itself give rise to a Fourth Amendment viola-
tion so long as the officers had received the approval of a
judge for the wiretapping itself.

Another decision from his early years on the Court,
Almeida-Sanchez v. United States would later develop into a
series of Fourth Amendment decisions prescribing carefully
nuanced rules to govern searches and seizures at the Na-
tion’s borders. Those decisions included United States v.
Brignoni-Ponce, United States v. Ortiz, and United States
v. Martinez-Fuerte. A similarly balanced approach can be
found in Justice Powell’s opinions in a series of cases dealing
with the scope of the exclusionary rule.

Justice Powell was an especially authoritative voice in
cases involving public education. In his second Term, he
wrote the Court’s decision in San Antonio Independent
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School District v. Rodriguez, holding that a publicly-funded
education is not a fundamental right triggering strict scru-
tiny of the financial disparities that may exist between rich
and poor school districts. Yet the deference in Rodriguez
to local control of public education was counterbalanced a
decade later by the Court’s holding that a state law prohibit-
ing the children of undocumented aliens from attending pub-
lic school violated the Constitution. Justice Powell wrote in
his concurring opinion in Plyler v. Doe, ‘The classification
at issue deprives a group of children of the opportunity for
education afforded all other children simply because they
have been assigned a legal status due to a violation of law
by their parents. These children, thus, have been singled
out for a lifelong penalty and stigma. A legislative classifi-
cation that threatens the creation of an underclass of future
citizens and residents cannot be reconciled with one of the
fundamental purposes of the Fourteenth Amendment.’

Similarly, in a series of opinions under the Equal Protec-
tion Clause involving gender discrimination, Justice Powell
applied mid-level scrutiny with telling effect—resulting in
the Court’s invalidation of gender-based discrimination in
the military, the ability of pregnant teachers to work, the
dissemination of social security benefits, the sale of 3.2 beer,
and the rules requiring consent for adoption by an unwed
mother but not an unwed father.

Justice Powell will, of course, long be remembered for his
eloquent opinion in the Bakke case, which struck down racial
quotas but upheld the use of race as a factor in determining
who will be admitted to a state professional school. His
opinion, although not joined in its entirety by any other Jus-
tice, controlled the outcome of the case and serves to this
day as a beacon for all who would seek to find constructive
common ground on issues of profound divisiviness.

In many other areas of the law, Justice Powell’s opinions
for the Court have left an enduring legacy. He was a lead-
ing voice in the Court’s modern antitrust jurisprudence.
His opinion in Batson v. Kentucky struck down the use of
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peremptory challenges to jurors on the basis of race. His
opinion in Mathews v. Eldridge established the essential
rules of procedural due process that continue to determine
the constitutionality of governmental restrictions on a per-
son’s rights to liberty or property. His opinion in Village
of Arlington Heights v. Metropolitan Housing Development
Corporation made clear that while discriminatory impact
alone is insufficient to establish a constitutional violation, an
intent to discriminate is susceptible of proof in practical
ways. And in Central Hudson Gas & Electric Company v.
Public Service Commission, Justice Powell’s opinion articu-
lated the essential criteria for evaluating the validity of gov-
ernmental restrictions on commercial speech.

There are many other areas in which Justice Powell’s
views helped to shape this Court’s jurisprudence. For ex-
ample, in 44 cases involving the Religion Clauses of the First
Amendment, Justice Powell was in the majority 93 percent
of the time—by far the highest percentage of any Justice
with whom he served. As the Solicitor General has noted,
in the abortion cases decided during his tenure, he was in the
majority 100 percent of the time, from Roe v. Wade through
Thornburgh v. American College of Obstetricians and Gyne-
cologists, even as the contentious issues of consent, public
funding, and state restrictions commanded different majori-
ties on the Court.

Lewis Powell recognized, in his many areas of endeavor,
that individuals can make a significant difference in this
world. The attributes that marked his life journey are ones
everyone can admire: his determination in finding solutions
to human problems, his unfailing courtesy to others, and his
dedication to achieving results that helped diverse factions
find common ground.

MR. CHIEF JUSTICE, on behalf of the lawyers of this Na-
tion and particularly the Bar of this Court, I respectfully
request that the Resolutions presented to you be accepted
by this Court, and that they, together with the chronicle of
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these proceedings, be ordered kept for all time in the records
of this Court.

THE CHIEF JUSTICE said:

Thank you, Attorney General Reno, thank you General
Waxman for your presentation today in memory of our late
friend and colleague, Lewis Powell.

We also extend to Chairman John Jeffries and the mem-
bers of the Committee on Resolutions, Chairman William
Kelly and the members of the Arrangements Committee, and
Assistant Attorney General Joel Klein, Chairman of today’s
meeting of the Supreme Court Bar, our appreciation for the
Resolutions you have provided today. Your motion that
they be made part of the permanent record of the Court is
hereby granted.

Lewis Powell was nominated to be an Associate Justice of
this Court at age 64 in October 1971. It is fair to say he
did not seek office—public office sought him. As the Bar
Resolutions and the Attorney General have noted, Lewis
Powell had a firmly established reputation as a leader of the
Bar of his native Richmond, of his native State of Virginia,
and of the United States.

Of 16 Justices, with whom I have served in more than 27
years on the Court, I think that only 2 would be long remem-
bered in the annals of legal history had they not been ap-
pointed to the Supreme Court. Thurgood Marshall was one,
and Lewis Powell was the other. Thurgood Marshall would
have been remembered for the prominent up-front role he
played in litigating landmark civil rights cases in the 1940’s
and 1950’s. Lewis Powell would have been remembered for
his building of Hunton & Williams into a national firm in a
city the size of Richmond, Virginia, as president of the Amer-
ican Bar Association, president of the American College of
Trial Lawyers, and a member of several blue-ribbon commis-
sions. Byron White would have been remembered for his
athletic accomplishments, but as for the rest of us; had we
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not been appointed to the Supreme Court, we would have
been perhaps more affluent, but certainly less well known.

Lewis Powell was a bear for work. During his 15 year
tenure, he wrote over 600 opinions. The Bar Resolutions,
the Solicitor General, and the Attorney General have pointed
out the major contributions that Justice Powell made to the
body of decisional law during his 15 year tenure on this
Court. Virtually all of the opinions thus mentioned decide
questions of constitutional law, and it is understandable that
this should be so. I want to point out one opinion which
Lewis Powell wrote that did not involve a constitutional
question, but which is probably the most frequently cited
opinion in briefs today of any opinion from the Court.

That case is Harlow v. Fitzgerald, which was decided in
1982. There we held in an opinion by Justice Powell that
high ranking officials of the Executive Branch—and that
holding has since been extended to most public officials ex-
ercising discretionary authority—are entitled to qualified
immunity against suits for damages. More importantly, the
qualified immunity is to be based on the objective reason-
ableness of the actions of the officials. Before Harlow, there
was a subjective element involved which as a practical mat-
ter prevented summary judgment before discovery in just
about every case.

As the Bar Resolutions have pointed out, but I none the
less would like to emphasize, the Supreme Court appoint-
ment was not the first call to duty heeded by Lewis Powell.
In 1941, at the time of the attack on Pearl Harbor, he was
34 years old, 7 years out of law school, and a partner at Hun-
ton and Williams. He had two children at the time, and
would have been excluded from the draft, but he nonetheless
volunteered and was commissioned a First Lieutenant in the
U.S. Army Air Force. He rose in rank to Colonel, he won
the Legion of Merit and the Bronze Star, serving overseas
with distinction as an Intelligence Officer in the Air Force
for four years during World War II and its aftermath.

He served here at the Court with equal distinction. He
brought a rare combination of ability, fair-mindedness, and
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grace to the Court. He had the consummate judicial tem-
perament. His capacity and willingness to see both sides of
an issue, and his manner in persuading others to his own
views resulted in his extraordinary influence during his
tenure here.

Those of us who served with him during his 15 years on
the Court cherished his intellect and gentlemanly charm.
He managed to present his views in Conference forcefully
without departing from his naturally gracious manner, par-
ticularly towards colleagues who expressed opposing views.
Those of us who served with him continue to miss him. Our
Nation is the better for his having served it in the many
ways that he did.
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Petitioner was charged with federal offenses including carjacking, which
18 U. S. C. §2119 defines as “tak[ing] a motor vehicle . . . from . . .
another by force and violence or by intimidation” “with the intent to
cause death or serious bodily harm.” Petitioner’s accomplice testified
that their plan was to steal cars without harming the drivers, but that
he would have used his gun if any of the victims had given him a “hard
time.” The District Judge instructed the jury, inter alia, that the in-
tent requisite under § 2119 may be conditional, and that the Government
satisfies this element of the offense when it proves that the defendant
intended to cause death or serious bodily harm if the alleged victims
refused to turn over their cars. The jury found petitioner guilty, and
the Second Circuit affirmed, declaring, among other things, that the in-
clusion of a conditional intent to harm within §2119 comported with a
reasonable interpretation of the legislative purpose. Petitioner’s alter-
native interpretation, which would cover only those carjackings in which
defendant’s sole and unconditional purpose at the time of the offense
was to kill or maim the victim, was clearly at odds with Congress’ in-
tent, concluded the court.

Held: Section 2119’s “with the intent to cause death or serious bodily
harm” phrase does not require the Government to prove that the de-
fendant had an unconditional intent to kill or harm in all events, but
merely requires proof of an intent to kill or harm if necessary to effect
a carjacking. This mens rea component of § 2119 directs the factfinder’s

1
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attention to the defendant’s state of mind at the precise moment he
demanded or took control over the car “by force and violence or by
intimidation.” If the defendant has the proscribed state of mind at that
moment, the statute’s scienter element is satisfied. Petitioner’s read-
ing—that the defendant must possess a specific and unconditional in-
tent to kill or harm in order to complete the prescribed offense—would
improperly transform the mens rea element from a modifier into an
additional actus reus component of the carjacking statute; it would
alter the statute into one that focuses on attempting to harm or kill a
person in the course of the robbery of a motor vehicle. Given that
§2119 does not mention either conditional or unconditional intent sepa-
rately—and thus does not expressly exclude either—its text is most
naturally read to encompass the mens rea of both species of intent,
and not to limit its reach to crimes involving the additional actus reus
of an attempt to kill or harm. Two considerations strongly support
the Court’s conclusion. First, petitioner’s interpretation would exclude
from the coverage of the statute most of the conduct that Congress
obviously intended to prohibit. Second, it is reasonable to presume
that Congress was familiar with the leading cases and the scholarly
writing recognizing that the specific intent to commit a wrongful act
may be conditional. The Court’s interpretation does not, as petitioner
suggests, render superfluous the statute’s “by force and violence or
by intimidation” element. While an empty threat, or intimidating
bluff, would be sufficient to satisfy that element, such conduct, stand-
ing on its own, is not enough to satisfy §2119’s specific intent element.
Pp. 6-12.
126 F. 3d 82, affirmed.

STEVENS, J., delivered the opinion of the Court, in which REHNQUIST,
C. J., and O’CONNOR, KENNEDY, SOUTER, GINSBURG, and BREYER, JJ.,
joined. SCALIA, J., post, p. 12, and THOMAS, J., post, p. 22, filed dissent-
ing opinions.

Kevin J. Keating, by appointment of the Court, 525 U. S.
806, argued the cause for petitioner. With him on the briefs
were David G. Secular and Robert C. Nissen.

Deputy Solicitor General Underwood argued the cause
for the United States. With her on the brief were Solici-
tor General Waxman, Assistant Attorney General Robinson,
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Deputy Solicitor General Dreeben, Edward C. DulMont, and
Deborah Watson.*

JUSTICE STEVENS delivered the opinion of the Court.

Carjacking “with the intent to cause death or serious
bodily harm” is a federal crime.! The question presented in
this case is whether that phrase requires the Government to
prove that the defendant had an unconditional intent to Kkill
or harm in all events, or whether it merely requires proof of
an intent to kill or harm if necessary to effect a carjacking.
Most of the judges who have considered the question have
concluded, as do we, that Congress intended to criminalize
the more typical carjacking carried out by means of a de-
liberate threat of violence, rather than just the rare case in
which the defendant has an unconditional intent to use vio-
lence regardless of how the driver responds to his threat.

I

A jury found petitioner guilty on three counts of car-
jacking, as well as several other offenses related to stealing

*Joshua L. Dratel filed a brief for the National Association of Criminal
Defense Lawyers as amicus curiae urging reversal.

! As amended by the Violent Crime Control and Law Enforcement Act
of 1994, §60003(a)(14), 108 Stat. 1970, and by the Carjacking Correction
Act of 1996, §2, 110 Stat. 3020, the statute provides:

“Whoever, with the intent to cause death or serious bodily harm takes
a motor vehicle that has been transported, shipped, or received in inter-
state or foreign commerce from the person or presence of another by force
and violence or by intimidation, or attempts to do so, shall—

“(1) be fined under this title or imprisoned not more than 15 years, or
both,

“(2) if serious bodily injury (as defined in section 1365 of this title, in-
cluding any conduct that, if the conduct occurred in the special maritime
and territorial jurisdiction of the United States, would violate section 2241
or 2242 of this title) results, be fined under this title or imprisoned not
more than 25 years, or both, and

“(3) if death results, be fined under this title or imprisoned for any num-
ber of years up to life, or both, or sentenced to death.” 18 U.S. C. §2119
(1994 ed. and Supp. I1I) (emphasis added).
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cars.? In each of the carjackings, petitioner and an armed
accomplice identified a car that they wanted and followed it
until it was parked. The accomplice then approached the
driver, produced a gun, and threatened to shoot unless the
driver handed over the car keys.? The accomplice testified
that the plan was to steal the cars without harming the vic-
tims, but that he would have used his gun if any of the driv-
ers had given him a “hard time.” App. 52. When one vic-
tim hesitated, petitioner punched him in the face, but there
was no other actual violence.

The District Judge instructed the jury that the Govern-
ment was required to prove beyond a reasonable doubt that
the taking of a motor vehicle was committed with the intent
“to cause death or serious bodily harm to the person from
whom the car was taken.” Id., at 29. After explaining that
merely using a gun to frighten a victim was not sufficient to
prove such intent, he added the following statement over
petitioner’s objection:

“In some cases, intent is conditional. That is, a defend-
ant may intend to engage in certain conduct only if a
certain event occurs.

“In this case, the government contends that the de-
fendant intended to cause death or serious bodily harm
if the alleged victims had refused to turn over their cars.
If you find beyond a reasonable doubt that the defendant
had such an intent, the government has satisfied this
element of the offense. ...” Id., at 30.

In his postverdict motion for a new trial, petitioner con-
tended that this instruction was inconsistent with the text

2 He was also charged with conspiring to operate a “chop shop” in viola-
tion of 18 U. S. C. §371, operating a chop shop in violation of §2322, and
using and carrying a firearm in violation of §924(c).

30One victim testified that the accomplice produced his gun and threat-
ened, “‘Get out of the car or I'll shoot.”” App.51. Another testified that
he said, “‘Give me your keys or I will shoot you right now.”” Id., at 52.
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of the statute. The District Judge denied the motion, stat-
ing that there “is no question that the conduct at issue in
this case is precisely what Congress and the general public
would describe as carjacking, and that Congress intended to
prohibit it in §2119.” 921 F. Supp. 155, 156 (EDNY 1996).
He noted that the statute as originally enacted in 1992 con-
tained no intent element but covered all carjackings com-
mitted by a person “possessing a firearm.” A 1994 amend-
ment had omitted the firearm limitation, thus broadening
the coverage of the statute to encompass the use of other
weapons, and also had inserted the intent requirement at
issue in this case. The judge thought that an “odd result”
would flow from a construction of the amendment that
“would no longer prohibit the very crime it was enacted to
address except in those unusual circumstances when car-
jackers also intended to commit another crime—murder or
a serious assault.” Id., at 159. Moreover, the judge de-
termined that even though the issue of conditional intent
has not been discussed very often, at least in the federal
courts, it was a concept that scholars and state courts had
long recognized.

Over a dissent that accused the majority of “a clear judi-
cial usurpation of congressional authority,” United States v.
Arnold, 126 F. 3d 82, 92 (CA2 1997) (opinion of Miner, J.),
the Court of Appeals affirmed. The majority was satisfied
that “the inclusion of a conditional intent to harm within the
definition of specific intent to harm” was not only “a well-
established principle of criminal common law,” but also, and
“most importantly,” comported “with a reasonable interpre-
tation of the legislative purpose of the statute.” Id., at 88.
The alternative interpretation, which would cover “only
those carjackings in which the carjacker’s sole and uncondi-
tional purpose at the time he committed the carjacking was
to kill or maim the victim,” the court concluded, was clearly
at odds with the intent of the statute’s drafters. Ibid.
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To resolve an apparent conflict with a decision of the Ninth
Circuit, United States v. Randolph, 93 F. 3d 656 (1996),* we
granted certiorari. 523 U. S. 1093 (1998).

II

Writing for the Court in United States v. Turkette, 452
U. S. 576, 593 (1981), Justice White reminded us that the lan-
guage of the statutes that Congress enacts provides “the
most reliable evidence of its intent.” For that reason, we
typically begin the task of statutory construction by focusing
on the words that the drafters have chosen. In interpreting
the statute at issue, “[w]e consider not only the bare mean-
ing” of the critical word or phrase “but also its placement
and purpose in the statutory scheme.” Bailey v. United
States, 516 U. S. 137, 145 (1995).

The specific issue in this case is what sort of evil motive
Congress intended to describe when it used the words “with
the intent to cause death or serious bodily harm” in the 1994
amendment to the carjacking statute. More precisely, the
question is whether a person who points a gun at a driver,
having decided to pull the trigger if the driver does not com-
ply with a demand for the car keys, possesses the intent, at
that moment, to seriously harm the driver. In our view, the

4The Ninth Circuit held that neither a person’s mere threat to the driver
that “‘she would be okay if she [did] what was told of her’” nor “the
brandishing of a weapon, without more” constituted an intent to cause
death or serious bodily harm under the amended version of §2119. 93 F.
3d, at 664-665. The court therefore reversed the defendant’s carjacking
conviction on the ground of insufficient evidence. In the course of its
opinion, the Ninth Circuit also stated more broadly that “[tlhe mere con-
ditional intent to harm a victim if she resists is simply not enough to
satisfy §2119’s new specific intent requirement.” Id., at 665. It is this
proposition with which other courts have disagreed. See United States
v. Williams, 136 F. 3d 547, 550-551 (CA8 1998), cert. pending, No. 97-9553,;
United States v. Arnold, 126 F. 3d 82, 89, n. 4 (CA2 1997); United States
v. Romero, 122 F. 3d 1334, 1338 (CA10 1997), cert. denied, 523 U. S. 1025
(1998); United States v. Anderson, 108 F. 3d 478, 481-483 (CA3), cert.
denied, 522 U. S. 843 (1997).
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answer to that question does not depend on whether the
driver immediately hands over the keys or what the offender
decides to do after he gains control over the car. At the
relevant moment, the offender plainly does have the forbid-
den intent.

The opinions that have addressed this issue accurately
point out that a carjacker’s intent to harm his victim may
be either “conditional” or “unconditional.”® The statutory
phrase at issue theoretically might describe (1) the former,
(2) the latter, or (3) both species of intent. Petitioner argues
that the “plain text” of the statute “unequivocally” describes
only the latter: that the defendant must possess a specific
and unconditional intent to kill or harm in order to complete
the proscribed offense. To that end, he insists that Con-
gress would have had to insert the words “if necessary” into
the disputed text in order to include the conditional species
of intent within the scope of the statute. See Reply Brief
for Petitioner 2. Because Congress did not include those
words, petitioner contends that we must assume that Con-
gress meant to provide a federal penalty for only those car-
jackings in which the offender actually attempted to harm
or kill the driver (or at least intended to do so whether or
not the driver resisted).

We believe, however, that a commonsense reading of the
carjacking statute counsels that Congress intended to crimi-
nalize a broader scope of conduct than attempts to assault
or kill in the course of automobile robberies. As we have
repeatedly stated, “ ‘the meaning of statutory language, plain
or not, depends on context.”” Brown v. Gardner, 513 U. S.
115, 118 (1994) (quoting King v. St. Vincent’s Hospital, 502
U.S. 215, 221 (1991)). When petitioner’s argument is con-
sidered in the context of the statute, it becomes apparent
that his proffered construction of the intent element over-
looks the significance of the placement of that element in

5See, e. g., Williams, 136 F. 3d, at 550-551; Anderson, 108 F. 3d, at 481.
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the statute. The carjacking statute essentially is aimed
at providing a federal penalty for a particular type of rob-
bery. The statute’s mens rea component thus modifies the
act of “tak[ing]” the motor vehicle. It directs the factfind-
er’s attention to the defendant’s state of mind at the pre-
cise moment he demanded or took control over the car “by
force and violence or by intimidation.” If the defendant has
the proscribed state of mind at that moment, the statute’s
scienter element is satisfied.

Petitioner’s reading of the intent element, in contrast,
would improperly transform the mens rea element from a
modifier into an additional actus reus component of the
carjacking statute; it would alter the statute into one that
focuses on attempting to harm or kill a person in the course
of the robbery of a motor vehicle.® Indeed, if we accepted
petitioner’s view of the statute’s intent element, even Con-
gress’ insertion of the qualifying words “if necessary,” by
themselves, would not have solved the deficiency that he
believes exists in the statute. The inclusion of those words
after the intent phrase would have excluded the uncondi-
tional species of intent—the intent to harm or kill even if
not necessary to complete a carjacking. Accordingly, if Con-
gress had used words such as “if necessary” to describe the
conditional species of intent, it would also have needed to
add something like “or even if not necessary” in order to
cover both species of intent to harm. Given the fact that
the actual text does not mention either species separately—
and thus does not expressly exclude either—that text is most
naturally read to encompass the mens rea of both conditional
and unconditional intent, and not to limit the statute’s reach
to crimes involving the additional actus reus of an attempt
to Kkill or harm.

6 Although subsections (2) and (3) of the carjacking statute envision
harm or death resulting from the crime, subsection (1), under petitioner’s
reading, would have to cover attempts to harm or kill when no serious
bodily harm resulted.
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Two considerations strongly support the conclusion that a
natural reading of the text is fully consistent with a congres-
sional decision to cover both species of intent. First, the
statute as a whole reflects an intent to authorize federal
prosecutions as a significant deterrent to a type of criminal
activity that was a matter of national concern.” Because
that purpose is better served by construing the statute to
cover both the conditional and the unconditional species of
wrongful intent, the entire statute is consistent with a nor-
mal interpretation of the specific language that Congress
chose. See John Hancock Mut. Life Ins. Co. v. Harris Trust
and Sav. Bank, 510 U. S. 86, 94-95 (1993) (statutory language
should be interpreted consonant with “the provisions of the
whole law, and . . . its object and policy” (internal quotation
marks omitted)). Indeed, petitioner’s interpretation would
exclude from the coverage of the statute most of the conduct
that Congress obviously intended to prohibit.

Second, it is reasonable to presume that Congress was
familiar with the cases and the scholarly writing that have
recognized that the “specific intent” to commit a wrongful
act may be conditional. See Cannon v. University of Chi-
cago, 441 U. S. 677, 696—-698 (1979). The facts of the leading
case on the point are strikingly similar to the facts of this
case. In People v. Connors, 253 Ill. 266, 97 N. E. 643 (1912),

" Although the legislative history relating to the carjacking amendment
is sparse, those members of Congress who recorded comments made state-
ments reflecting the statute’s broad deterrent purpose. See 139 Cong.
Reec. 27867 (1993) (statement of Sen. Lieberman) (“Thle 1994] amendment
will broaden and strengthen thle] [carjacking] law so our U. S. attorneys
will have every possible tool available to them to attack the problem”);
140 Cong. Rec. E858 (May 5, 1994) (extension of remarks by Rep. Franks)
(“We must send a message to [carjackers] that committing a violent crime
will carry a severe penalty”). There is nothing in the 1994 amendment’s
legislative history to suggest that Congress meant to create a federal
crime for only the unique and unusual subset of carjackings in which the
offender intends to harm or Kkill the driver regardless of whether the
driver accedes to the offender’s threat of violence.
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the Illinois Supreme Court affirmed the conviction of a union
organizer who had pointed a gun at a worker and threatened
to kill him forthwith if he did not take off his overalls and
quit work. The court held that the jury had been properly
instructed that the “specific intent to kill” could be found
even though that intent was “coupled with a condition” that
the defendant would not fire if the vietim complied with his
demand.® That holding has been repeatedly cited with
approval by other courts® and by scholars.l® Moreover, it
reflects the views endorsed by the authors of the Model

8The trial judge had given this instruction to the jury:

““The court instructs you as to the intent to kill alleged in the indictment
that though you must find that there was a specific intent to kill the prose-
cuting witness, Morgan H. Bell, still, if you believe from the evidence be-
yond a reasonable doubt that the intention of the defendants was only in
the alternative—that is, if the defendants, or any of them, acting for and
with the others, then and there pointed a revolver at the said Bell with
the intention of compelling him to take off his overalls and quit work, or
to kill him if he did not—and if that specific intent was formed in the
minds of the defendants and the shooting of the said Bell with intent to
kill was only prevented by the happening of the alternative—that is, the
compliance of the said Bell with the demand that he take off his overalls
and quit work—then the requirement of the law as to the specific intent
is met.”” 253 Ill, at 272-273, 97 N. E., at 645.

9See People v. Vandelinder, 192 Mich. App. 447, 451, 481 N. W. 2d 787,
789 (1992) (endorsing holding of Connors); Eby v. State, 154 Ind. App. 509,
517,290 N. E. 2d 89, 95 (1972) (same); Beall v. State, 203 Md. 380, 386, 101
A. 2d 233, 236 (1953) (same); Price v. State, 168 Tenn. 378, 381, 79 S. W. 2d
283, 284 (1935) (same). But see State v. Irwin, 55 N. C. App. 305, 285 S. E.
2d 345 (1982) (reaching opposite conclusion); State v. Kinnemore, 34 Ohio
App. 2d 39, 295 N. E. 2d 680 (1972) (same).

10 See 1 W. LaFave & A. Scott, Substantive Criminal Law § 3.5(d), p. 312
(1986); R. Perkins & R. Boyce, Criminal Law 646-647, 835 (3d ed. 1982);
1 J. Bishop, Bishop on Criminal Law § 287a (9th ed. 1923); 1 H. Brill, Cyclo-
pedia of Criminal Law § 409, p. 692 (1922); Alexander & Kessler, Mens Rea
and Inchoate Crimes, 87 J. Crim. L. & C. 1138, 1140-1147 (1997). See
also 2 C. Torcia, Wharton’s Criminal Law § 182 (15th ed. 1994) (supporting
principle of conditional intent but not citing Connors).
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Criminal Code.!! The core principle that emerges from
these sources is that a defendant may not negate a pro-
scribed intent by requiring the victim to comply with a con-
dition the defendant has no right to impose; “[aln intent to
kill, in the alternative, is nevertheless an intent to kill.” 2

This interpretation of the statute’s specific intent element
does not, as petitioner suggests, render superfluous the stat-
ute’s “by force and violence or by intimidation” element.
While an empty threat, or intimidating bluff, would be suf-
ficient to satisfy the latter element, such conduct, standing
on its own, is not enough to satisfy §2119’s specific intent
element.”® In a carjacking case in which the driver sur-
rendered or otherwise lost control over his car without the
defendant attempting to inflict, or actually inflicting, serious
bodily harm, Congress’ inclusion of the intent element re-

11 Section 2.02(6) of the Model Penal Code provides:
“Requirement of Purpose Satisfied if Purpose is Conditional.

“When a particular purpose is an element of an offense, the element is
established although such purpose is conditional, unless the condition
negatives the harm or evil sought to be prevented by the law defining the
offense.” American Law Institute, Model Penal Code (1985).

Of course, in this case the condition that the driver surrender the car
was the precise evil that Congress wanted to prevent.

2Perkins & Boyce, Criminal Law, at 647.

13 In somewhat different contexts, courts have held that a threat to harm
does not in itself constitute intent to harm or kill. In Hairston v. State,
54 Miss. 689 (1877), for example, the defendant in an angry and profane
manner threatened to shoot a person if that person stopped the defend-
ant’s mules. The court affirmed the defendant’s conviction for assault,
but reversed a conviction of assault with intent to commit murder, explain-
ing that “we have found no case of a conviction of assault with intent to
kill or murder, upon proof only of the levelling of a gun or pistol.” Id., at
694. See also Myers v. Clearman, 125 Towa 461, 464, 101 N. W. 193, 194
(1904) (in determining whether defendant acted with intent to commit
great bodily harm the issue for the jury was “whether the accused, in
aiming his revolver at [the victim], intended to inflict great bodily harm,
or some more serious offense, or did this merely with the purpose of
frightening her”).
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quires the Government to prove beyond a reasonable doubt
that the defendant would have at least attempted to seri-
ously harm or kill the driver if that action had been neces-
sary to complete the taking of the car.

In short, we disagree with petitioner’s reading of the text
of the Act and think it unreasonable to assume that Congress
intended to enact such a truncated version of an important
criminal statute.l* The intent requirement of §2119 is sat-
isfied when the Government proves that at the moment the
defendant demanded or took control over the driver’s auto-
mobile the defendant possessed the intent to seriously harm
or kill the driver if necessary to steal the car (or, alterna-
tively, if unnecessary to steal the car). Accordingly, we
affirm the judgment of the Court of Appeals.

It is so ordered.

JUSTICE SCALIA, dissenting.

The issue in this case is the meaning of the phrase, in 18
U.S. C. §2119, “with the intent to cause death or serious
bodily harm.” (For convenience’ sake, I shall refer to it
in this opinion as simply intent to kill.) As recounted by
the Court, petitioner’s accomplice, Vernon Lennon, “testi-
fied that the plan was to steal the cars without harming
the victims, but that he would have used his gun if any of
the drivers had given him a ‘hard time.”” Amnte, at 4. The
District Court instructed the jury that the intent element
would be satisfied if petitioner possessed this “conditional”

“4We also reject petitioner’s argument that the rule of lenity should
apply in this case. We have repeatedly stated that “‘[t]he rule of lenity
applies only if, after seizing everything from which aid can be derived, . . .
we can make no more than a guess as to what Congress intended.”” Mus-
carello v. United States, 524 U. S. 125, 138 (1998) (quoting United States
v. Wells, 519 U. S. 482, 499 (1997)) (additional quotations and citations omit-
ted). Accord, Ladner v. United States, 358 U.S. 169, 178 (1958). The
result of our preceding analysis requires us to make no such guess in
this case.



Cite as: 526 U. S. 1 (1999) 13

SCALIA, J., dissenting

intent. Today’s judgment holds that instruction to have
been correct.

I dissent from that holding because I disagree with the
following, utterly central, passage of the opinion:

“[A] carjacker’s intent to harm his viectim may be either
‘conditional’ or ‘unconditional.” The statutory phrase at
issue theoretically might describe (1) the former, (2) the
latter, or (3) both species of intent.” Ante, at 7 (foot-
note omitted).

I think, to the contrary, that in customary English usage the
unqualified word “intent” does not usually connote a purpose
that is subject to any conditions precedent except those so
remote in the speaker’s estimation as to be effectively non-
existent—and it mever connotes a purpose that is subject
to a condition which the speaker hopes will not occur. (It is
this last sort of “conditional intent” that is at issue in this
case, and that I refer to in my subsequent use of the term.)
“Intent” is “[a] state of mind in which a person seeks to ac-
complish a given result through a course of action.” Black’s
Law Dictionary 810 (6th ed. 1990). One can hardly “seek to
accomplish” a result he hopes will not ensue.

The Court’s division of intent into two categories, con-
ditional and unconditional, makes the unreasonable seem
logical. But Aristotelian classification says nothing about
linguistic usage. Instead of identifying two categories, the
Court might just as readily have identified three: uncondi-
tional intent, conditional intent, and feigned intent. But the
second category, like the third, is simply not conveyed by the
word “intent” alone. There is intent, conditional intent, and
feigned intent, just as there is agreement, conditional agree-
ment, and feigned agreement—but to say that in either case
the noun alone, without qualification, “theoretically might
describe” all three phenomena is simply false. Conditional
intent is no more embraced by the unmodified word “intent”
than a sea lion is embraced by the unmodified word “lion.”
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If T have made a categorical determination to go to Louisi-
ana for the Christmas holidays, it is accurate for me to say
that I “intend” to go to Louisiana. And that is so even
though I realize that there are some remote and unlikely
contingencies—“acts of God,” for example—that might pre-
vent me. (The fact that these remote contingencies are
always implicit in the expression of intent accounts for the
humorousness of spelling them out in such expressions as
“if T should live so long,” or “the Good Lord willing and
the creek don’t rise.”) It is less precise, though tolerable
usage, to say that I “intend” to go if my purpose is condi-
tional upon an event which, though not virtually certain to
happen (such as my continuing to live), is reasonably likely
to happen, and which I hope will happen. I might, for ex-
ample, say that I “intend” to go even if my plans depend
upon receipt of my usual and hoped-for end-of-year bonus.

But it is not common usage—indeed, it is an unheard-of
usage—to speak of my having an “intent” to do something,
when my plans are contingent upon an event that is not vir-
tually certain, and that I hope will not occur. When a friend
is seriously ill, for example, I would not say that “I intend
to go to his funeral next week.” I would have to make it
clear that the intent is a conditional one: “I intend to go to his
funeral next week if he dies.” The carjacker who intends to
kill if he is met with resistance is in the same position: He
has an “intent to kill if resisted”; he does not have an “intent
to kill.” No amount of rationalization can change the reality
of this normal (and as far as I know exclusive) English usage.
The word in the statute simply will not bear the meaning
that the Court assigns.

The Government makes two contextual arguments to
which I should respond. First, it points out that the statute
criminalizes not only carjackings accomplished by “force and
violence” but also those accomplished by mere “intimida-
tion.” Requiring an unconditional intent, it asserts, would
make the number of covered carjackings accomplished by in-
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timidation “implausibly small.” Brief for United States 22.
That seems to me not so. It is surely not an unusual car-
jacking in which the criminal jumps into the passenger seat
and forces the person behind the wheel to drive off at gun-
point. A carjacker who intends to kill may well use this
modus operandi, planning to kill the driver in a more
secluded location. Second, the Government asserts that it
would be hard to imagine an unconditional-intent-to-kill case
in which the first penalty provision of §2119 would apply,
1. €., the provision governing cases in which no death or
bodily harm has occurred. Id., at 23. That is rather like
saying that the crime of attempted murder should not exist,
because someone who intends to kill always succeeds.
Notwithstanding the clear ordinary meaning of the word
“intent,” it would be possible, though of course quite un-
usual, for the word to have acquired a different meaning
in the criminal law. The Court does not claim—and falls far
short of establishing—such “term-of-art” status. It cites
five state cases (representing the majority view among the
minority of jurisdictions that have addressed the question)
saying that conditional intent satisfies an intent require-
ment; but it acknowledges that there are cases in other ju-
risdictions to the contrary. See ante, at 10, n. 9 (citing State
v. Irwin, 55 N. C. App. 305, 285 S. E. 2d 345 (1982); State v.
Kinnemore, 34 Ohio App. 2d 39, 295 N. E. 2d 680 (1972));
see also Craddock v. State, 204 Miss. 606, 37 So. 2d 778 (1948);
McArdle v. State, 372 So. 2d 897 (Ala. Crim. App.), writ de-
nied, 372 So. 2d 902 (Ala. 1979). As I understand the Court’s
position, it is not that the former cases are right and the
latter wrong, so that “intent” in criminal statutes, a term of
art in that context, includes conditional intent; but rather
that “intent” in criminal statutes may include conditional in-
tent, depending upon the statute in question. That seems
to me not an available option. It is so utterly clear in nor-
mal usage that “intent” does not include conditional intent,
that only an accepted convention in the criminal law could
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give the word a different meaning. And an accepted con-
vention is not established by the fact that some courts have
thought so some times. One must decide, I think, which line
of cases is correct, and in my judgment it is that which re-
jects the conditional-intent rule.

There are of course innumerable federal criminal statutes
containing an intent requirement, ranging from intent to
steal, see 18 U.S. C. §2113, to intent to defeat the provi-
sions of the Bankruptey Code, see §152(5), to intent that a
vessel be used in hostilities against a friendly nation, see
§962, to intent to obstruct the lawful exercise of parental
rights, see §1204. Consider, for example, 21 U. S. C. §841,
which makes it a crime to possess certain drugs with intent
to distribute them. Possession alone is also a crime, but a
lesser one, see §844. Suppose that a person acquires and
possesses a small quantity of cocaine for his own use, and
that he in fact consumes it entirely himself. But assume
further that, at the time he acquired the drug, he told his
wife not to worry about the expense because, if they had
an emergency need for money, he could always resell it. If
conditional intent suffices, this person, who has never sold
drugs and has never “intended” to sell drugs in any normal
sense, has been guilty of possession with intent to distribute.
Or consider 18 U. S. C. §2390, which makes it a crime to
enlist within the United States “with intent to serve in
armed hostility against the United States.” Suppose a Ca-
nadian enlists in the Canadian army in the United States,
intending, of course, to fight all of Canada’s wars, including
(though he neither expects nor hopes for it) a war against
the United States. He would be criminally liable. These
examples make it clear, I think, that the doctrine of condi-
tional intent cannot reasonably be applied across-the-board
to the criminal code. I am unaware that any equivalent ab-
surdities result from reading “intent” to mean what it says—
a conclusion strongly supported by the fact that the Govern-
ment has cited only a single case involving another federal
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statute, from over two centuries of federal criminal jurispru-
dence, applying the conditional-intent doctrine (and that in
circumstances where it would not at all have been absurd to
require real intent).! The course selected by the Court, of
course—“intent” is sometimes conditional and sometimes
not—would require us to sift through these many statutes

1The one case the Government has come up with is Shaffer v. United
States, 308 F. 2d 654 (CA5 1962), cert. denied, 373 U. S. 939 (1963), which
upheld a conviction of assault “with intent to do bodily harm” where the
defendant had said that if any persons tried to leave the building within
five minutes after his departure “he would shoot their heads off,” 308
F. 2d, at 655. In my view, and in normal parlance, the defendant did not
“intend” to do bodily harm, and there would have been nothing absurd
about holding to that effect.

The Government cites six other federal cases, Brief for United States
14-15, n. 5, but they are so inapposite that they succeed only in dem-
onstrating the weakness of its assertion that conditional intent is the fed-
eral rule. Two of them, United States v. Richardson, 27 F. Cas. 798 (No.
16,155) (CCDC 1837), and United States v. Myers, 27 F. Cas. 43 (No. 15,845)
(CCDC 1806), involve convictions for simple assault with no specific intent,
and do not even contain any dictum bearing upon the present question.
A third, United States v. Arrellano, 812 F. 2d 1209, 1212, n. 2 (CA9 1987),
contains nothing but dictum, since the jury found no intent of any sort.
A fourth, United States v. Marks, 29 M. J. 1 (Ct. Mil. App. 1989), involved
a defendant who tried to set fire to material that he assertedly believed
was flame resistant. The crime he was convicted of, aggravated arson,
was, as the court specifically stated, “a general intent crime,” id., at 3.
And the last two cases, United States v. Dworken, 855 F. 2d 12 (CA1 1988),
and United States v. Anello, 765 F. 2d 253 (CA1), cert. denied sub nom.
Wendolkowski v. United States, 474 U. S. 996 (1985), both involved conspir-
acy to possess drugs with intent to distribute. Defendants contended that
they could not be convicted because they did not intend to complete the
conspired-for transaction unless the quality of the drugs (and, in the case
of Dworken, the price as well) was satisfactory. Of course the intent nec-
essary to conspire for a specific-intent crime is not the same as the intent
necessary for the crime itself, particularly insofar as antecedent condi-
tions are concerned. And in any event, since it can hardly be thought
that the conspirators wanted the quality and price of the drugs to be inad-
equate, neither case involved the conditional intent that is the subject of
the present case.
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one-by-one, making our decision on the basis of such ephem-
eral indications of “congressional purpose” as the Court has
used in this case, to which I now turn.

Ultimately, the Court rests its decision upon the fact that
the purpose of the statute—which it says is deterring car-
jacking—“is better served by construing the statute to cover
both the conditional and the unconditional species of wrong-
ful intent.” Ante, at 9. It supports this statement, both
premise and conclusion, by two unusually uninformative
statements from the legislative history (to stand out in that
respect in that realm is quite an accomplishment) that speak
generally about strengthening and broadening the carjack-
ing statute and punishing carjackers severely. Ante, at 9,
n. 7. But every statute intends not only to achieve certain
policy objectives, but to achieve them by the means specified.
Limitations upon the means employed to achieve the policy
goal are no less a “purpose” of the statute than the policy
goal itself. See Director, Office of Workers’ Compensation
Programs v. Newport News Shipbuilding & Dry Dock Co.,
514 U. S. 122, 135-136 (1995). Under the Court’s analysis,
any interpretation of the statute that would broaden its
reach would further the purpose the Court has found. Such
reasoning is limitless and illogical.

The Court confidently asserts that “petitioner’s interpre-
tation would exclude from the coverage of the statute most
of the conduct that Congress obviously intended to prohibit.”
Ante, at 9. It seems to me that one can best judge what
Congress “obviously intended” not by intuition, but by the
words that Congress enacted, which in this case require in-
tent (not conditional intent) to kill. Is it implausible that
Congress intended to define such a narrow federal crime?
Not at all. The era when this statute was passed contained
well publicized instances of not only carjackings, and not
only carjackings involving violence or the threat of violence
(as, of course, most of them do); but also of carjackings in
which the perpetrators senselessly harmed the car owners
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when that was entirely unnecessary to the crime. I have a
friend whose father was killed, and whose mother was nearly
killed, in just such an incident—after the car had already
been handed over. It is not at all implausible that Congress
should direct its attention to this particularly savage sort of
carjacking—where killing the driver is part of the intended
crime.?

Indeed, it seems to me much more implausible that Con-
gress would have focused upon the ineffable “conditional in-
tent” that the Court reads into the statute, sending courts
and juries off to wander through “would-a, could-a, should-a”
land. It is difficult enough to determine a defendant’s actual
intent; it is infinitely more difficult to determine what the
defendant planned to do upon the happening of an event that
the defendant hoped would not happen, and that he himself
may not have come to focus upon. There will not often be
the accomplice’s convenient confirmation of conditional in-
tent that exists in the present case. Presumably it will be
up to each jury whether to take the carjacker (“Your car or

2Note that T am discussing what was a plausible congressional purpose
in enacting this language—not what I necessarily think was the real one.
I search for a plausible purpose because a text without one may represent
a “scrivener’s error” that we may properly correct. See Green v. Bock
Laundry Machine Co., 490 U. S. 504, 528-529 (1989) (SCALIA, J., concurring
in judgment); see also United States v. X-Citement Video, Inc., 513 U. S.
64, 82 (1994) (SCALIA, J., dissenting). There is no need for such correction
here; the text as it reads, unamended by a meaning of “intent” that contra-
dicts normal usage, makes total sense. If I were to speculate as to the
real reason the “intent” requirement was added by those who drafted it,
I think I would select neither the Court’s attribution of purpose nor the
one I have hypothesized. Like the District Court, see 921 F. Supp. 155,
158 (EDNY 1996), and the Court of Appeals for the Third Circuit, see
United States v. Anderson, 108 F. 3d 478, 482-483 (1997), I suspect the
“intent” requirement was inadvertently expanded beyond the new sub-
section 2119(3), which imposed the death penalty—where it was thought
necessary to ensure the constitutionality of that provision. Of course the
actual intent of the draftsmen is irrelevant; we are governed by what
Congress enacted.
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your life”) at his word. Such a system of justice seems to
me so arbitrary that it is difficult to believe Congress in-
tended it. Had Congress meant to cast its carjacking net
so broadly, it could have achieved that result—and elimi-
nated the arbitrariness—by defining the crime as “carjack-
ing under threat of death or serious bodily injury.” Given
the language here, I find it much more plausible that Con-
gress meant to reach—as it said—the carjacker who in-
tended to kill.

In sum, I find the statute entirely unambiguous as to
whether the carjacker who hopes to obtain the car with-
out inflicting harm is covered. Even if ambiguity existed,
however, the rule of lenity would require it to be resolved
in the defendant’s favor. See generally United States v.
Wiltberger, 5 Wheat. 76, 95 (1820). The Government’s state-
ment that the rule of lenity “has its primary application in
cases in which there is some doubt whether the legislature
intended to criminalize conduct that might otherwise appear
to be innocent,” Brief for United States 31 (emphasis added),
is carefully crafted to conceal the fact that we have repeat-
edly applied the rule to situations just like this. For ex-
ample, in Ladner v. United States, 358 U. S. 169 (1958), the
statute at issue made it a crime to assault a federal officer
with a deadly weapon. The defendant, who fired one shot-
gun blast that wounded two federal officers, contended that
under this statute he was guilty of only one, and not two,
assaults. The Court said, in an opinion joined by all eight
Justices who reached the merits of the case:

“This policy of lenity means that the Court will not in-
terpret a federal criminal statute so as to increase the
penalty that it places on an individual when such an in-
terpretation can be based on no more than a guess as to
what Congress intended. If Congress desires to create
multiple offenses from a single act affecting more than
one federal officer, Congress can make that meaning
clear. We thus hold that the single discharge of a shot-
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gun alleged by the petitioner in this case would consti-
tute only a single violation of §254.” Id., at 178.

In Bell v. United States, 349 U. S. 81 (1955), the issue was
similar: whether transporting two women, for the purpose
of prostitution, in the same vehicle and on the same trip,
constituted one or two violations of the Mann Act. In an
opinion authored by Justice Frankfurter, the Court said:

“When Congress leaves to the Judiciary the task of im-
puting to Congress an undeclared will, the ambiguity
should be resolved in favor of lenity. And this is not
out of any sentimental consideration, or for want of
sympathy with the purpose of Congress in proscribing
evil or antisocial conduct. It may fairly be said to be a
presupposition of our law to resolve doubts in the en-
forcement of a penal code against the imposition of a
harsher punishment.” Id., at 83.

If that is no longer the presupposition of our law, the Court
should say so, and reduce the rule of lenity to a historical
curiosity. But if it remains the presupposition, the rule has
undeniable application in the present case. If the statute is
not, as I think, clear in the defendant’s favor, it is at the very
least ambiguous and the defendant must be given the benefit
of the doubt.

* * *

This seems to me not a difficult case. The issue before
us is not whether the “intent” element of some common-
law crime developed by the courts themselves—or even the
“intent” element of a statute that replicates the common-
law definition—includes, or should include, conditional in-
tent. Rather, it is whether the English term “intent” used
in a statute defining a brand new crime bears a meaning that
contradicts normal usage. Since it is quite impossible to
say that longstanding, agreed-upon legal usage has con-
verted this word into a term of art, the answer has to
be no. And it would be no even if the question were doubt-



22 HOLLOWAY v». UNITED STATES

THOMAS, J., dissenting

ful. I think it particularly inadvisable to introduce the new
possibility of “conditional-intent” prosecutions into a mod-
ern federal criminal-law system characterized by plea bar-
gaining, where they will predictably be used for in terrorem
effect. I respectfully dissent.

JUSTICE THOMAS, dissenting.

I cannot accept the majority’s interpretation of the term
“intent” in 18 U. S. C. §2119 (1994 ed. and Supp. III) to in-
clude the concept of conditional intent. The central diffi-
culty in this case is that the text is silent as to the meaning
of “intent”—the carjacking statute does not define that word,
and Title 18 of the United States Code, unlike some state
codes, lacks a general section defining intent to include condi-
tional intent. See, e. g., Del. Code Ann., Tit. 11, §254 (1995);
Haw. Rev. Stat. §702-209 (1993); 18 Pa. Cons. Stat. §302(f)
(1998). As the majority notes, ante, at 9-11, there is some
authority to support its view that the specific intent to com-
mit an act may be conditional. In my view, that authority
does not demonstrate that such a usage was part of a well-
established historical tradition. Absent a more settled tra-
dition, it cannot be presumed that Congress was familiar
with this usage when it enacted the statute. For these rea-
sons, I agree with JUSTICE SCALIA the statute cannot be
read to include the concept of conditional intent and, there-
fore, respectfully dissent.
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After petitioner pleaded guilty to federal drug charges, the District Court
sentenced him to prison, but failed to inform him at the sentencing hear-
ing of his right to appeal the sentence. In a later motion for habeas
relief, petitioner alleged that that failure violated the express terms of
Federal Rule of Criminal Procedure 32(a)(2). The District Court re-
jected petitioner’s claim that any Rule 32 violation, without regard to
prejudice, is enough to vacate a sentence, and held that petitioner was
not entitled to relief because he actually knew of his right to appeal
when he was sentenced. The Third Circuit affirmed, holding that the
Rule 32(a)(2) violation was subject to harmless-error review and that,
because petitioner was aware of his right to appeal, the Rule’s purpose
had been served.

Held: A district court’s failure to advise a defendant of his right to appeal
does not entitle him to habeas relief if he knew of his right and hence
suffered no prejudice from the omission. Because Rule 32(a)(2) re-
quires a district court to advise a defendant of any right to appeal his
sentence, it is undisputed that the court’s failure to give the required
advice was error in this case. However, as a general rule, a court’s
failure to give a defendant advice required by the Federal Rules is a
sufficient basis for collateral relief only when the defendant is preju-
diced by the error. See, e. g., United States v. Timmreck, 441 U. S. 780.
Because petitioner had full knowledge of his right to appeal, the fact
that the court violated the Rule, standing alone, does not entitle him
to collateral relief. The narrow holding in Rodriquez v. United States,
395 U. S. 327—that when counsel fails to file a requested appeal, a de-
fendant is entitled to resentencing and an appeal without showing
that his appeal would likely have merit—is not implicated here because
the District Court found that petitioner did not request an appeal.
Pp. 26-30.

142 F. 3d 430, affirmed.

KENNEDY, J., delivered the opinion for a unanimous Court. O’CON-
NOR, J., filed a concurring opinion, in which STEVENS, GINSBURG, and
BREYER, JJ., joined, post, p. 30.
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Daniel Isatah Siegel argued the cause for petitioner.
With him on the briefs was James Vincent Wade.

Roy W. McLeese III argued the cause for the United
States. With him on the brief were Solicitor General Waa-
man, Assistant Attorney General Robinson, Deputy Solici-
tor General Dreeben, and Louis M. Fischer.*

JUSTICE KENNEDY delivered the opinion of the Court.

We granted certiorari to resolve a Circuit conflict over
whether a district court’s failure to advise a defendant of his
right to appeal as required by the Federal Rules of Criminal
Procedure provides a basis for collateral relief even when
the defendant was aware of his right to appeal when the trial
court omitted to give the advice. Compare, e. g., Thompson
v. United States, 111 F. 3d 109 (CA11 1997) (defendant enti-
tled to relief even if he knew of his right to appeal through
other sources); United States v. Sanchez, 88 F. 3d 1243
(CADC 1996) (same); Reid v. Unaited States, 69 F. 3d 688
(CA21995) (per curiam) (same), with Tress v. United States,
87 F. 3d 188 (CAT 1996) (defendant not entitled to relief if he
knew of his right to appeal); United States v. Drummond,
903 F. 2d 1171 (CAS8 1990) (same). We hold that a district
court’s failure to advise the defendant of his right to appeal
does not entitle him to habeas relief if he knew of his right
and hence suffered no prejudice from the omission.

Petitioner Manuel Peguero pleaded guilty to conspiracy
to distribute cocaine, in violation of 21 U.S.C. §846. At
a sentencing hearing held on April 22, 1992, the District
Court sentenced petitioner to 274 months’ imprisonment.
The court did not inform petitioner of his right to appeal
his sentence.

In December 1996, more than four years after he was
sentenced, petitioner filed a pro se motion to set aside his

*John J. Gibbons, Lawrence S. Lustberg, Kevin McNulty, and David
M. Porter filed a brief for the National Association of Criminal Defense
Lawyers as amicus curiae urging reversal.



Cite as: 526 U. S. 23 (1999) 25

Opinion of the Court

conviction and sentence. See 28 U.S.C. §2255 (1994 ed.,
Supp. II). He alleged his counsel was ineffective for vari-
ous reasons, including the failure to file a notice of appeal
pursuant to petitioner’s request. App. 63, 65. The District
Court appointed new counsel, who filed an amended motion
adding a claim that at the sentencing proceeding the trial
court violated Federal Rule of Criminal Procedure 32(a)(2)
by failing to advise petitioner of his right to appeal his sen-
tence. This last claim gives rise to the question before us.

The District Court held an evidentiary hearing. Peti-
tioner testified that, upon being sentenced, he at once asked
his lawyer to file an appeal. App. 139. Consistent with
petitioner’s testimony, the District Court found that, al-
though the sentencing court had failed to advise petitioner
of his right to appeal the sentence, petitioner knew of his
right to appeal when the sentencing hearing occurred.
No. 1:CR-90-97-01 (MD Pa., July 1, 1997), App. 168, 184.
The court also credited the testimony of petitioner’s trial
counsel that petitioner told counsel he did not want to take
an appeal because he hoped to cooperate with the Govern-
ment and earn a sentence reduction. Id., at 180-181; cf. Fed.
Rule Crim. Proc. 35(b) (“The court, on motion of the Gov-
ernment made within one year after the imposition of the
sentence, may reduce a sentence to reflect a defendant’s sub-
sequent, substantial assistance in the investigation or prose-
cution of another person who has committed an offense”).

Relying on our holding in United States v. Timmreck,
441 U. S. 780 (1979), the District Court rejected petitioner’s
claim that any violation of Rule 32, without regard to preju-
dice, is enough to vacate a sentence under §2255. The court
held that petitioner was not entitled to relief because he
was actually aware of his right to appeal at the time of
sentencing. No. 1:CR-90-97-01, App. 184. The court also
rejected petitioner’s ineffective assistance of counsel claim
based on its finding that petitioner did not request an appeal.
Id., at 180.
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The Court of Appeals for the Third Circuit affirmed the
ruling. It held that the Rule 32(a)(2) violation was subject
to harmless-error review and that, because petitioner was
aware of his right to appeal, the purpose of the Rule had
been served and petitioner was not entitled to relief. Judgt.
order reported at 142 F. 3d 430 (1998), App. 192, 194-195.
We granted certiorari. 524 U. S. 982 (1998).

In 1992, when petitioner was sentenced, Federal Rule of
Criminal Procedure 32(a)(2) provided:

“Notification of Right To Appeal.—After imposing sen-
tence in a case which has gone to trial on a plea of not
guilty, the court shall advise the defendant of the de-
fendant’s right to appeal, including any right to appeal
the sentence, and of the right of a person who is unable
to pay the cost of an appeal to apply for leave to appeal
in forma pauperis. There shall be no duty on the court
to advise the defendant of any right of appeal after sen-
tence is imposed following a plea of guilty or nolo con-
tendere, except that the court shall advise the defendant
of any right to appeal the sentence. If the defendant so
requests, the clerk of the court shall prepare and file
forthwith a notice of appeal on behalf of the defendant.”

Current Rule 32(c)(5) likewise imposes on the district court
the duty to advise the defendant at sentencing of any right
to appeal.

The requirement that the district court inform a defendant
of his right to appeal serves important functions. It will
often be the case that, as soon as sentence is imposed, the
defendant will be taken into custody and transported else-
where, making it difficult for the defendant to maintain
contact with his attorney. The relationship between the
defendant and the attorney may also be strained after
sentencing, in any event, because of the defendant’s dis-
appointment over the outcome of the case or the terms of
the sentence. The attorney, moreover, concentrating on
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other matters, may fail to tell the defendant of the right
to appeal, though months later the attorney may think that
he in fact gave the advice because it was standard practice
to do so. In addition, if the defendant is advised of the
right by the judge who imposes sentence, the defendant will
realize that the appeal may be taken as of right and without
affront to the trial judge, who may later rule upon a motion
to modify or reduce the sentence. See Fed. Rule Crim.
Proc. 35. Advising the defendant of his right at sentencing
also gives him a clear opportunity to announce his intention
to appeal and request the court clerk to file the notice of
appeal, well before the 10-day filing period runs. See Rule
32(c)(5) (“If the defendant so requests, the clerk of the court
must immediately prepare and file a notice of appeal on be-
half of the defendant”); Fed. Rule App. Proc. 4(b) (establish-
ing 10-day period for filing appeal, which may be extended
for 30 days by district court for “excusable neglect”).

These considerations underscore the importance of the
advice which comes from the court itself. Trial judges must
be meticulous and precise in following each of the require-
ments of Rule 32 in every case. It is undisputed, then, that
the court’s failure to give the required advice was error.

A violation of Rule 32(a)(2), however, does not entitle a
defendant to collateral relief in all circumstances. Our prec-
edents establish, as a general rule, that a court’s failure to
give a defendant advice required by the Federal Rules is a
sufficient basis for collateral relief only when the defendant
is prejudiced by the court’s error. In Hill v. United States,
368 U. S. 424 (1962), for example, the District Court violated
the then-applicable version of Rule 32(a) by failing to make
explicit that the defendant had an opportunity to speak in
his own behalf. The defendant did not allege that he had
been “affirmatively denied an opportunity to speak,” that the
District Judge had been deprived of any relevant informa-
tion, or that the defendant “would have had anything at all
to say if he had been formally invited to speak.” Id., at 429.
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The defendant established only “a failure to comply with the
formal requirements of the Rule,” 1bid., and alleged no prej-
udice; on these premises, the Court held the defendant was
not entitled to collateral relief, id., at 428-429.

So, also, in United States v. Timmareck, collateral relief was
unavailable to a defendant who alleged only that the District
Court “‘“failled] to comply with the formal requirements’”
of Rule 11 of the Federal Rules of Criminal Procedure by
not advising him of a mandatory special parole term to
which he was subject. 441 U.S., at 785. The defendant
did not argue “that he was actually unaware of the special
parole term or that, if he had been properly advised by the
trial judge, he would not have pleaded guilty.” Id., at 784.
Having alleged no prejudice, defendant’s “only claim [was]
of a technical violation of the Rule” insufficient to justify
habeas relief. Ibid.

In this case, petitioner had full knowledge of his right to
appeal, hence the District Court’s violation of Rule 32(a)(2)
by failing to inform him of that right did not prejudice him.
The fact of the violation, standing alone, Hill and Timmreck
instruct, does not entitle petitioner to collateral relief.

Our decision in Rodriquez v. United States, 395 U. S. 327
(1969), does not hold otherwise. In Rodriquez, the Court
held that when counsel fails to file a requested appeal, a
defendant is entitled to resentencing and to an appeal with-
out showing that his appeal would likely have had merit.
Id., at 329-330. Without questioning the rule in Rodriquez,
we conclude its holding is not implicated here because of the
District Court’s factual finding that petitioner did not re-
quest an appeal. While Rodriquez did note the sentencing
court’s failure to advise the defendant of his right to appeal,
it did so only in the course of rejecting the Government’s
belated argument that the case should be remanded for fact-
finding to determine the reason counsel had not filed the ap-
peal. The court’s failure to advise the defendant of his right
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was simply one factor—in combination with the untimeliness
of the Government’s request and the lengthy proceedings
and delay the defendant had already endured—that led the
Court to conclude that it was “just under the circumstances”
to accord the petitioner final relief at that time without fur-
ther proceedings. Id., at 331-332. This limited and fact-
specific conclusion does not support a general rule that a
court’s failure to advise a defendant of the right to appeal
automatically requires resentencing to allow an appeal.
Petitioner and his amicus would distinguish Timmreck
(and, presumably, Hill) on the ground that the defendant in
Timmreck had the opportunity to raise his claim on direct
appeal but failed to do so, whereas the absence of the “ju-
dicial warning [required by Rule 32(a)(2)] may effectively
undermine the defendant’s ability to take a direct appeal.”
Brief for Petitioner 20. This argument, however, provides
no basis for holding that a Rule 32(a)(2) oversight, though
nonprejudicial, automatically entitles the defendant to ha-
beas relief. Even errors raised on direct appeal are subject
to harmless-error review. Rule 52(a) of the Federal Rules
of Criminal Procedure prohibits federal courts from granting
relief based on errors that “d[o] not affect substantial rights.”
See Rule 52(a) (“Any error, defect, irregularity or variance
which does not affect substantial rights shall be disre-
garded”); see also Bank of Nova Scotia v. United States, 487
U. S. 250, 254-255 (1988) (“[A] federal court may not invoke
supervisory power to circumvent the harmless-error inquiry
prescribed by Federal Rule of Criminal Procedure 52(a). . . .
Rule 52 is, in every pertinent respect, as binding as any stat-
ute duly enacted by Congress, and federal courts have no
more discretion to disregard the Rule’s mandate than they
do to disregard constitutional or statutory provisions”).
Accordingly, we hold that petitioner is not entitled to
habeas relief based on a Rule 32(a)(2) violation when he
had independent knowledge of the right to appeal and so
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was not prejudiced by the trial court’s omission. The judg-
ment of the Court of Appeals for the Third Circuit is

Affirmed.

JUSTICE O’CONNOR, with whom JUSTICE STEVENS, JUS-
TICE GINSBURG, and JUSTICE BREYER join, concurring.

I join the opinion of the Court, and I write separately to
express my views about the meaning of prejudice in this
context. When, as here, a district court fails to advise a
defendant of his right to appeal, there are two ways in which
this error could be said not to have prejudiced the defendant.
First, a defendant might not be prejudiced by the error be-
cause he already knew about his right to appeal. That is
the case here, and the Court properly concludes that under
these circumstances, the defendant has not shown that he is
entitled to collateral relief.

Second, a defendant might not be prejudiced by the dis-
trict court’s failure to advise him of his right to appeal be-
cause he had no meritorious grounds for appeal in any event.
In my opinion, there is no reason why a defendant should
have to demonstrate that he had meritorious grounds for an
appeal when he is attempting to show that he was harmed
by the district court’s error. To require defendants to spec-
ify the grounds for their appeal and show that they have
some merit would impose a heavy burden on defendants who
are often proceeding pro se in an initial 28 U. S. C. §2255
motion. If the district judge had fulfilled his obligation to
advise the defendant of his right to appeal, and the defendant
had wanted to appeal, he would have had a lawyer to identify
and develop his arguments on appeal. The defendant should
not be penalized for failing to appeal in the first instance
when his failure to appeal is attributable to the errors of a
district court judge. This result is consistent with our reso-
lution of Rodriquez v. United States, 395 U.S. 327 (1969).
In Rodriquez, we held that when a defendant’s failure to
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appeal a conviction is attributable to an error by his lawyer,
the defendant is entitled to collateral relief without requiring
him to show that his appeal would have had merit. In my
view, there is no reason to adopt a different rule when the
failure to appeal results from a district judge’s error.
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ARIZONA DEPARTMENT OF REVENUE ». BLAZE
CONSTRUCTION CO., INC.

CERTIORARI TO THE COURT OF APPEALS OF ARIZONA
No. 97-1536. Argued December 8, 1998—Decided March 2, 1999

Over several years, the Bureau of Indian Affairs contracted with respond-
ent Blaze Construction Company to build, repair, and improve roads
on several Indian reservations located in Arizona. At the end of the
contracting period, petitioner Arizona Department of Revenue (Depart-
ment) issued a tax deficiency assessment against Blaze for its failure to
pay Arizona’s transaction privilege tax on the proceeds from its con-
tracts with the Bureau; that tax is levied on the gross receipts of compa-
nies doing business in the State. Blaze protested the assessment and
prevailed in administrative proceedings, but the Arizona Tax Court
granted the Department summary judgment. The Arizona Court of
Appeals reversed, rejecting the Department’s argument that United
States v. New Mexico, 455 U. S. 720, controlled, and holding that federal
law pre-empted the tax’s application to Blaze.

Held: A State generally may impose a nondiscriminatory tax upon a pri-
vate company’s proceeds from contracts with the Federal Government,
regardless of whether the federal contractor renders its services on an
Indian reservation. In New Mexico, supra, the Court announced a
clear rule that tax immunity is appropriate only when the levy falls on
the United States itself, or on its agency or closely connected instrumen-
tality. Id., at 733. To expand that immunity beyond these narrow con-
stitutional limits, Congress must expressly so provide. Id., at T37.
Thus, absent a constitutional immunity or congressional exemption, fed-
eral law does not shield Blaze from Arizona’s transaction privilege tax.
The incidence of the tax falls on Blaze, not the Government; nor has
Congress exempted these contracts from taxation. Nevertheless, the
Arizona Court of Appeals employed a balancing test weighing state,
federal, and tribal interests, and held that a congressional intent to pre-
empt the tax could be inferred from federal laws regulating Indian wel-
fare. In cases involving taxation of on-reservation activity, this Court
has undertaken such a particularized examination where the tax’s legal
incidence fell on a nontribal entity engaged in a transaction with tribes
or tribal members. See, e. g., Cotton Petroleum Corp. v. New Mexico,
490 U.S. 163. But the Court has never employed this balancing test
where a State seeks to tax a transaction between the Government and
a non-Indian private contractor, and declines to do so now. The need
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to avoid litigation and to ensure efficient tax administration counsels in
favor of a bright-line standard for taxing federal contracts, regardless of
whether the contracted-for activity takes place on Indian reservations.
Moreover, the political process is uniquely adapted to accommodating
the interests implicated by state taxation of federal contractors. New
Mexico, supra, at 738. The decision whether to exempt Blaze from the
tax rests with Arizona and Congress, not this Court. Pp. 35-39.

190 Ariz. 262, 947 P. 2d 836, reversed and remanded.

THOMAS, J., delivered the opinion for a unanimous Court.

Patrick Irvine, Assistant Attorney General of Arizona, ar-
gued the cause for petitioner. With him on the briefs were
Grant Woods, Attorney General, C. Tim Delaney, Solicitor
General, and Carter G. Phillips.

Beth S. Brinkmann argued the cause for the United
States as amicus curiae urging reversal. With her on the
brief were Solicitor General Waxman, Assistant Attorney
General Schiffer, Deputy Solicitor General Kneedler, Roy
W. McLeese 111, and Elizabeth Ann Peterson.

Bruce C. Smith argued the cause for respondent. With
him on the brief was Lat J. Celmins.*

*Briefs of amict curiae urging reversal were filed for the State of Cali-
fornia et al. by Daniel E. Lungren, Attorney General of California, and
Thomas F. Gede, Special Assistant Attorney General, and by the Attor-
neys General for their respective States as follows: Gale A. Norton of
Colorado, Robert A. Butterworth of Florida, Alan G. Lance of Idaho,
Thomas J. Miller of Iowa, Frank J. Kelley of Michigan, Joseph P. Mazurek
of Montana, Frankie Sue Del Papa of Nevada, Dennis C. Vacco of New
York, Heidi Heitkamp of North Dakota, Mark Barnett of South Dakota,
Jan Graham of Utah, and James E. Doyle of Wisconsin; and for the Na-
tional Conference of State Legislatures et al. by Richard Ruda and James
1. Crowley.

Briefs of amici curiae urging affirmance were filed for the Gila River
Indian Community by Rodney B. Lewis; for the Navajo Nation by Mar-
celino R. Gomez; for the San Carlos Apache Indian Tribe by Richard
T. Treon; and for Frank Adson et al. by Tracy A. Labin and Melody
L. McCoy.



34 ARIZONA DEPT. OF REVENUE ». BLAZE CONSTR. CO.

Opinion of the Court

JUSTICE THOMAS delivered the opinion of the Court.

In United States v. New Mexico, 455 U. S. 720 (1982), we
held that a State generally may impose a nondiscriminatory
tax upon a private company’s proceeds from contracts with
the Federal Government. This case asks us to determine
whether that same rule applies when the federal contractor
renders its services on an Indian reservation. We hold that

it does.
I

Under the Federal Lands Highways Program, 23 U. S. C.
§204, the Federal Government finances road construction
and improvement projects on federal public roads, including
Indian reservation roads. Various federal agencies oversee
the planning of particular projects and the allocation of fund-
ing to them. §§202(d), 204. The Commissioner of Indian
Affairs has the responsibility to “plan, survey, design and
construct” Indian reservation roads. 25 CFR §170.3 (1998).

Over a several-year period, the Bureau of Indian Affairs
contracted with Blaze Construction Company to build, re-
pair, and improve roads on the Navajo, Hopi, Fort Apache,
Colorado River, Tohono O’Odham, and San Carlos Apache
Indian Reservations in Arizona. Blaze is incorporated
under the laws of the Blackfeet Tribe of Montana and is
owned by a member of that Tribe. But, as the company
concedes, Blaze is the equivalent of a non-Indian for purposes
of this case because none of its work occurred on the Black-
feet Reservation. Brief in Opposition 2, n. 1; see Washing-
ton v. Confederated Tribes of Colville Reservation, 447 U. S.
134, 160-161 (1980).

At the end of the contracting period, the Arizona Depart-
ment of Revenue (Department) issued a tax deficiency as-
sessment against Blaze for its failure to pay Arizona’s trans-
action privilege tax on the proceeds from its contracts with
the Bureau; that tax is levied on the gross receipts of compa-
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nies doing business in the State.! See Ariz. Rev. Stat. Ann.
§§42-1306, 42-1310.16 (1991). Blaze protested the assess-
ment and prevailed at the end of administrative proceedings,
but, on review, the Arizona Tax Court granted summary
judgment in the Department’s favor. The Arizona Court of
Appeals reversed. 190 Ariz. 262, 947 P. 2d 836 (1997). It
rejected the Department’s argument that our decision in
New Mexico, supra, controlled the case and held that federal
law pre-empted the application of Arizona’s transaction priv-
ilege tax to Blaze. The Arizona Supreme Court denied the
Department’s petition for review, with one justice voting to
grant the petition. We granted certiorari, 523 U.S. 1117
(1998), and now reverse.
II

In New Mexico, we considered whether a State could im-
pose gross receipts and use taxes on the property, income,
and purchases of private federal contractors. To remedy
“the confusing nature of our precedents” in this area, 455
U. S., at 733, we announced a clear rule:

“[Tlax immunity is appropriate in only one circum-
stance: when the levy falls on the United States itself,
or on an agency or instrumentality so closely connected
to the Government that the two cannot realistically be
viewed as separate entities, at least insofar as the activ-
ity being taxed is concerned.” Id., at 735.

We reasoned that this “narrow approach” to the scope of gov-
ernmental tax immunity “accord[ed] with competing consti-
tutional imperatives, by giving full range to each sovereign’s
taxing authority.” Id., at 735-736 (citing Graves v. New
York ex rel. O’Keefe, 306 U.S. 466, 483 (1939)). For that
immunity to be expanded beyond these “narrow constitu-

1The Department initially also sought to tax Blaze’s proceeds from con-
tracts with tribal housing authorities but eventually dropped its claim.
We therefore have no occasion to consider Blaze’s tax liability with respect
to those contracts.
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)

tional limits,” we explained that Congress must “take re-
sponsibility for the decision, by so expressly providing as
respects contracts in a particular form, or contracts under
particular programs.” 455 U.S., at 737 (emphasis added);
see also Carson v. Roane-Anderson Co., 342 U. S. 232, 234
(1952). Applying those principles, we upheld each of the
taxes at issue in that case because the legal incidence of the
taxes fell on the contractors, not the Federal Government;
the contractors could not be considered agencies or instru-
mentalities of the Federal Government; and Congress had
not expressly exempted the contractors’ activities from taxa-
tion but, rather, had expressly repealed a pre-existing statu-
tory exemption. See New Mexico, 455 U. S., at 743-744.
These principles control the resolution of this case. Ab-
sent a constitutional immunity or congressional exemption,
federal law does not shield Blaze from Arizona’s transaction
privilege tax. See id., at 737; James v. Dravo Contracting
Co., 302 U.S. 134, 161 (1937). The incidence of Arizona’s
transaction privilege tax falls on Blaze, not the Federal Gov-
ernment. Blaze does not argue that it is an agency or in-
strumentality of the Federal Government, and New Mexico’s
clear rule would have foreclosed any such argument under
these circumstances. Nor has Congress exempted these
contracts from taxation. Cf. Carson, supra, at 234.
Nevertheless, the Arizona Court of Appeals held (and
Blaze urges here) that the tax cannot be applied to activities
taking place on Indian reservations.? After it employed a

2Blaze also appears to argue that Arizona’s tax infringes on the Tribes’
right to make their own decisions and be governed by them and that this
is sufficient, by itself, to preclude application of Arizona’s tax. See Wil-
liams v. Lee, 358 U.S. 217, 220 (1959). Our decisions upholding state
taxes in a variety of on-reservation settings squarely foreclose that argu-
ment. See, e. g., Washington v. Confederated Tribes of Colville Reserva-
tiom, 447 U. S. 134, 156 (1980); Moe v. Confederated Salish and Kootenai
Tribes of Flathead Reservation, 425 U. S. 463, 483 (1976).
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balancing test “weighing the respective state, federal, and
tribal interests,” Cotton Petroleum Corp. v. New Mexico, 490
U.S. 163, 177 (1989), the court below held that a congres-
sional intent to pre-empt Arizona’s tax could be inferred
from federal laws regulating the welfare of Indians. In
cases involving taxation of on-reservation activity, we have
undertaken this “particularized examination,” Ramah Nav-
ajo School Bd., Inc. v. Bureaw of Revenue of N. M., 458 U. S.
832, 838 (1982), where the legal incidence of the tax fell on a
nontribal entity engaged in a transaction with tribes or
tribal members. See, e. g., Cotton Petroleum Corp., supra,
at 176-187 (state severance tax imposed on non-Indian les-
see’s production of oil and gas); Ramah, supra, at 836-846
(state gross receipts tax imposed on private contractor’s pro-
ceeds from contract with tribe for school construction); Cen-
tral Machinery Co. v. Arizona Tax Commn, 448 U. S. 160,
165-166 (1980) (tax imposed on sale of farm machinery to
tribe); White Mountain Apache Tribe v. Bracker, 448 U. S.
136, 144-153 (1980) (motor carrier license and use fuel taxes
imposed on logging and hauling operations pursuant to con-
tract with tribal enterprise). But we have never employed
this balancing test in a case such as this one where a State
seeks to tax a transaction between the Federal Government
and its non-Indian private contractor.

We decline to do so now. Interest balancing in this
setting would only cloud the clear rule established by our
decision in New Mexico. The need to avoid litigation and
to ensure efficient tax administration counsels in favor of a
bright-line standard for taxation of federal contracts, regard-
less of whether the contracted-for activity takes place on In-
dian reservations. Cf. Oklahoma Tax Comm™n v. Chicka-
saw Nation, 515 U. S. 450, 458-459 (1995); County of Yakima
v. Confederated Tribes and Bands of Yakima Nation, 502
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U. S. 251, 267-268 (1992).> Moreover, as we recognized in
New Mexico, the “political process is ‘uniquely adapted to
accommodating’” the interests implicated by state taxation
of federal contractors. 455 U. S., at 738 (quoting Massachu-
setts v. United States, 435 U.S. 444, 456 (1978) (plurality
opinion)). Accord, Washington v. United States, 460 U. S.
536, 546 (1983). Whether to exempt Blaze from Arizona’s
transaction privilege tax is not our decision to make; that
decision rests, instead, with the State of Arizona and with
Congress.

Our conclusion in no way limits the Tribes’ ample opportu-
nity to advance their interests when they choose to do so.
Under the Indian Self-Determination and Education Assist-
ance Act, 88 Stat. 2203, 25 U. S. C. §450 et seq. (1994 ed. and
Supp. III), a tribe may request the Secretary of Interior to
enter into a self-determination contract “to plan, conduct,
and administer programs or portions thereof, including con-
struction programs.” §450f(a)(1). Where a tribe enters
into such a contract, it assumes greater responsibility over
the management of the federal funds and the operation of
certain federal programs. See, e.g., 25 CFR §900.3(b)(4)
(1998). Here, the Tribes on whose reservations Blaze’s work
was performed have not exercised this option, and the Fed-
eral Government has retained contracting responsibility.
Because the Tribes in this case have not assumed this re-
sponsibility, we have no occasion to consider whether the In-
dian pre-emption doctrine would apply when Tribes choose
to take a more direct and active role in administering the

3Indeed, a recent decision by the New Mexico Supreme Court illustrates
the perils of a more fact-intensive inquiry. See Blaze Constr. Co., Inc. v.
Taxation and Revenue Dept. of New Mexico, 118 N. M. 647, 884 P. 2d 803
(1994), cert. denied, 514 U. S. 1016 (1995). In that case, also involving the
imposition of a tax on the gross receipts of Blaze’s federal contracts, the
New Mexico Supreme Court applied the balancing test in Cotton Petro-
leum Corp. v. New Mexico, 490 U.S. 163 (1989), and reached the exact
opposite conclusion from the Arizona Court of Appeals. 118 N. M., at
652-653, 884 P. 2d, at 808-809.
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federal funds. Therefore, we see no need to depart from the
clear rule announced in New Mexico.

* * *

For the foregoing reasons, the judgment of the Court of
Appeals is reversed, and the case is remanded for proceed-
ings not inconsistent with this opinion.

It is so ordered.
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AMERICAN MANUFACTURERS MUTUAL INSUR-
ANCE CO. ET AL. v. SULLIVAN ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE THIRD CIRCUIT

No. 97-2000. Argued January 19, 1999—Decided March 3, 1999

Under Pennsylvania’s Workers” Compensation Act, once an employer be-
comes liable for an employee’s work-related injury—because liability
either is not contested or is no longer at issue—the employer or its
insurer must pay for all “reasonable” and “necessary” medical treat-
ment. To assure that only medical expenses meeting these criteria are
paid, and in an attempt to control costs, Pennsylvania has amended its
workers’ compensation system to provide that a self-insured employer
or private insurer (collectively insurer) may withhold payment for dis-
puted treatment pending an independent “utilization review,” as to
which, among other things, the insurer files a one-page request for re-
view with the State Workers’” Compensation Bureau (Bureau), the Bu-
reau forwards the request to a “utilization review organization” (URO)
of private health care providers, and the URO determines whether the
treatment is reasonable or necessary. Respondents, employees and em-
ployee representatives, filed this suit under 42 U.S. C. §1983 against
various Pennsylvania officials, a self-insured public school district, and
a number of private workers’ compensation insurers, alleging, inter
alia, that in withholding benefits without predeprivation notice and an
opportunity to be heard, the state and private defendants, acting “under
color of state law,” deprived respondents of property in violation of due
process. The District Court dismissed the private insurers from the
suit on the ground that they are not “state actors,” and later dismissed
the state officials and school district on the ground that the Act does
not violate due process. The Third Circuit disagreed on both issues,
holding, among other rulings, that a private insurer’s decision to sus-
pend payment under the Act constitutes state action. The court also
noted the parties’ assumption that employees have a protected property
interest in workers’ compensation medical benefits, and held that due
process requires that payment of medical bills not be withheld until
employees have had an opportunity to submit their view in writing
to the URO as to the reasonableness and necessity of the disputed
treatment.
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Held:

1. A private insurer’s decision to withhold payment and seek utiliza-
tion review of the reasonableness and necessity of particular medical
treatments is not fairly attributable to the State so as to subject the
insurer to the Fourteenth Amendment’s constraints. State action re-
quires both an alleged constitutional deprivation caused by acts taken
pursuant to state law and that the allegedly unconstitutional conduct
be fairly attributable to the State. E.g., Lugar v. Edmondson Oil Co.,
457 U. S. 922, 937. Here, while it may fairly be said that the first re-
quirement is satisfied, respondents have failed to satisfy the second.
The mere fact that a private business is subject to extensive state regu-
lation does not by itself convert its action into that of the State. See,
e. 9., Blum v. Yaretsky, 457 U. S. 991, 1004. The private insurers cannot
be held to constitutional standards unless there is a sufficiently close
nexus between the State and the challenged action so that the latter
may be fairly treated as that of the State itself. Ibid. Whether such
a nexus exists depends on, among other things, whether the State has
provided such significant encouragement, either overt or covert, that
the choice must in law be deemed to be that of the State. FE.g., ibid.
That the statutory scheme previously prohibited insurers from with-
holding payment for disputed medical services and no longer does so
merely shows that the State, in administering a many-faceted remedial
system, has shifted one facet from favoring the employees to favoring
the employer. This sort of decision occurs regularly in the legislative
process and cannot be said to “encourage” or “authorize” the insurer’s
actions. Also rejected is respondents’ assertion that the challenged
decisions are state action because insurers must obtain “authorization”
or “permission” from the Bureau before withholding payment. The
Bureau’s participation is limited to requiring submission of a form and
related functions, which cannot render it responsible for the insurers’
actions. See id., at 1007. Respondents’ twofold argument that state
action is present because the State has delegated to insurers powers
traditionally reserved to itself also lacks merit. First, the contention
as to delegation of the provision of state-mandated “public benefits” fails
because nothing in Pennsylvania’s Constitution or statutory scheme obli-
gates the State to provide either medical treatment or workers’ compen-
sation benefits to injured workers. See, e. g., Jackson v. Metropolitan
Edison Co., 419 U. S. 345, 352; West v. Atkins, 487 U. S. 42, 54-56, distin-
guished. Second, their argument as to delegation of the governmental
decision to suspend payment for disputed medical treatment is sup-
ported by neither historical practice nor the state statutory scheme.
That Pennsylvania originally recognized an insurer’s traditionally pri-
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vate prerogative to withhold payment, then restricted it, and now
(in one limited respect) has restored it, cannot constitute the delegation
of an exclusive public function. See Flagg Bros., Inc. v. Brooks, 436
U.S. 149, 162, n. 12. Finally, respondents misplace their reliance on a
“joint participation” theory of state action. Privately owned enter-
prises providing services that the State would not necessarily pro-
vide, even though they are extensively regulated, do not fall within the
ambit of that theory. E.g., Blum, supra, at 1011; Burton v. Wilming-
ton Parking Authority, 365 U. S. 715, and Lugar, supra, distinguished.
Pp. 49-58.

2. The Pennsylvania regime does not deprive disabled employees of
“property” within the meaning of the Due Process Clause of the Four-
teenth Amendment. Only after finding deprivation of a protected prop-
erty interest does this Court look to see if the State’s procedures com-
port with due process. Mathews v. Eldridge, 424 U. S. 319, 332. Here,
respondents contend that state law confers upon them such a protected
interest in workers’ compensation medical benefits. However, under
Pennsylvania law, an employee is not entitled to payment for all medical
treatment once the employer’s initial liability is established, as respond-
ents’ argument assumes. Instead, the law expressly limits an employ-
ee’s entitlement to “reasonable” and “necessary” medical treatment, and
requires that disputes over the reasonableness and necessity of particu-
lar treatment be resolved before an employer’s obligation to pay—and
an employee’s entitlement to benefits—arise. Thus, for an employee’s
property interest in the payment of medical benefits to attach under
state law, the employee must clear two hurdles: He must prove (1) that
an employer is liable for a work-related injury, and (2) that the particu-
lar medical treatment at issue is reasonable and necessary. While re-
spondents have cleared the first hurdle, they have yet to satisfy the
second. Consequently, they do not have the property interest they
claim. Goldberg v. Kelly, 397 U. S. 254, 261-263, and Mathews, supra,
at 332, distinguished. Pp. 58-61.

9 F. 3d 158, reversed.

REHNQUIST, C. J.,, delivered the opinion of the Court, Parts I and II of

which were joined by O’CONNOR, SCALIA, KENNEDY, SOUTER, THOMAS,
and BREYER, JJ.,, and Part III of which was joined by O’CONNOR, KEN-
NEDY, THOMAS, and GINSBURG, JJ. GINSBURG, J., filed an opinion concur-
ring in part and concurring in the judgment, post, p. 61. BREYER, J., filed
an opinion concurring in part and concurring in the judgment, in which
SOUTER, J., joined, post, p. 62. STEVENS, J., filed an opinion concurring in
part and dissenting in part, post, p. 63.
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Michael W. McConnell argued the cause for petitioners.
With him on the briefs were Alan E. Untereiner, Robert
McL. Boote, Burt M. Rublin, and Robert E. Kelly, Jr.

Malcolm L. Stewart argued the cause for the United
States as amicus curiae urging reversal. On the brief were
Solicitor General Waxman, Assistant Attorney General
Hunger, Deputy Solicitor General Kneedler, Jeffrey A.
Lamken, Barbara C. Biddle, and Jacob M. Lewis.

Loralyn McKinley argued the cause for respondents.
With her on the brief for respondents Sullivan et al. were
Alan B. Epstein and Thomas J. O’Brien. Jan M. Ritchie,
Patricia Farrell Kerelo, Joseph W. Cunningham, and Mark
Pfeiffer filed a brief for respondent School District of
Philadelphia.*

CHIEF JUSTICE REHNQUIST delivered the opinion of the
Court.7

Pennsylvania provides in its workers’ compensation re-
gime that an employer or insurer may withhold payment for
disputed medical treatment pending an independent review
to determine whether the treatment is reasonable and neces-
sary. We hold that the insurers are not “state actors” under
the Fourteenth Amendment, and that the Pennsylvania re-

*Briefs of amici curiae urging reversal were filed for the American
Insurance Association et al. by Mark F. Horning; for the National Associa-
tion of Waterfront Employers et al. by F. Edwin Froelich and Charles T.
Carroll; and for the Washington Legal Foundation by Ronald D. Maines,
Daniel J. Popeo, and Paul D. Kamenar.

Briefs of amici curiae urging affirmance were filed for the American
Association of Retired Persons et al. by Gil Deford, Sarah Lenz Lock,
Michael Schuster, Jeanne Finberg, Vicki Gottlich, and Judith L. Licht-
man; for the Pennsylvania Federation of Injured Workers by Roderick M.
Hills, Jr., and Richard W. McHugh, for the Pennsylvania Trial Lawyers
Association et al. by Michael J. Foley, Mark S. Mandell, Jeffrey White,
and Richard A. Kimnach; and for Carl Kreschollek by David M. Linker.

TJUSTICE SCALIA joins Parts I and II of this opinion.
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gime does not deprive disabled employees of property within
the meaning of that Amendment.

I

Before the enactment of workers’ compensation laws, em-
ployees who suffered a work-related injury or occupational
disease could recover compensation from their employers
only by resort to traditional tort remedies available at com-
mon law. In the early 20th century, States began to replace
the common-law system, which often saddled employees with
the difficulty and expense of establishing negligence or prov-
ing damages, with a compulsory insurance system requiring
employers to compensate employees for work-related inju-
ries without regard to fault. See generally 1 A. Larson & L.
Larson, Larson’s Workers’ Compensation Law §§5.20-5.30,
pp. 2-15 to 2-25 (1996).

Following this model, Pennsylvania’s Workers’ Compen-
sation Act, Pa. Stat. Ann., Tit. 77, §1 et seq. (Purdon 1992
and Supp. 1998) (Act or 77 Pa. Stat. Ann.), first enacted in
1915, creates a system of no-fault liability for work-related
injuries and makes employers’ liability under this system
“exclusive . . . of any and all other liability.” §481(a). All
employers subject to the Act must (1) obtain workers’ com-
pensation insurance from a private insurer, (2) obtain such
insurance through the State Workmen’s Insurance Fund
(SWIF), or (3) seek permission from the State to self-insure.
§501(a). Once an employer becomes liable for an employee’s
work-related injury—because liability either is not contested
or is no longer at issue—the employer or its insurer! must
pay for all “reasonable” and “necessary” medical treatment,
and must do so within 30 days of receiving a bill.

§§531(1)(), (5).

1 Self-insured employers and private insurers face identical obligations
under Pennsylvania’s workers’ compensation system, and we therefore
refer to them collectively as “insurers” or “private insurers.”
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To assure that insurers pay only for medical care that
meets these criteria, and in an attempt to control costs,
Pennsylvania amended its workers’ compensation system in
1993. 1993 Pa. Laws, No. 44, p. 190. Most important for
our purposes, the 1993 amendments created a “utilization
review” procedure under which the reasonableness and ne-
cessity of an employee’s past, ongoing, or prospective medi-
cal treatment could be reviewed before a medical bill must
be paid. 77 Pa. Stat. Ann. §531(6) (Purdon Supp. 1998).2
Under this system, if an insurer “disputes the reasonableness
or necessity of the treatment provided,” §531(5), it may re-
quest utilization review (within the same 30-day period) by
filing a one-page form with the Workers’ Compensation Bu-
reau of the Pennsylvania Department of Labor and Industry
(Bureau). $§531(6)(1); 34 Pa. Code §8127.404(b), 127.452(a)
(1998). The form identifies (among other things) the em-
ployee, the medical provider, the date of the employee’s in-
jury, and the medical treatment to be reviewed. Ibid.; App.
5. The Bureau makes no attempt, as the Court of Appeals
stated, to “address the legitimacy or lack thereof of the re-
quest,” but merely determines whether the form is “properly
completed—i.e., that all information required by the form is
provided.” Sullivan v. Barnett, 139 F. 3d 158, 163 (CA3
1998); see 34 Pa. Code §127.452(a). Upon the proper filing

2Before Pennsylvania enacted the “utilization review” procedure, an in-
surer had no effective means of recouping payments for medical treatment
that was later determined to be unreasonable or unnecessary. State law
bars insurers from seeking reimbursement of excessive payments from
health care providers, see Moats v. Workmen’s Compensation Appeal Bd.
(Emerald Mines Corp.), 588 A. 2d 116, 118 (Pa. Commw. 1991), and, al-
though insurers are entitled to reimbursement from the Workmen’s Com-
pensation Supersedeas Fund for treatment later deemed to be unreason-
able or unnecessary, 34 Pa. Code §127.208(g) (1998), the fund is financed
entirely from assessments levied on insurers and self-insured employers
themselves. 77 Pa. Stat. Ann. §999(b) (Purdon 1992). See generally
D. Ballantyne, Workers Compensation Research Institute, Revisiting
Workers’ Compensation in Pennsylvania 36-37 (1997).
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of a request, an insurer may withhold payment to health care
providers for the particular services being challenged. 77
Pa. Stat. Ann. §531(5) (Purdon Supp. 1998); 34 Pa. Code
§208(f).

The Bureau then notifies the parties that utilization review
has been requested and forwards the request to a randomly
selected “utilization review organization” (URO). §127.453.
URO’s are private organizations consisting of health care
providers who are “licensed in the same profession and
hav[e] the same or similar specialty as that of the provider
of the treatment under review,” 77 Pa. Stat. Ann. §531(6)(i)
(Purdon Supp. 1998); 34 Pa. Code § 127.466. The purpose of
utilization review, and the sole authority conferred upon a
URO, is to determine “whether the treatment under review
is reasonable or necessary for the medical condition of the
employee” in light of “generally accepted treatment proto-
cols.” §§127.470(a), 127.467. Reviewers must examine the
treating provider’s medical records, §§127.459, 127.460, and
must give the provider an opportunity to discuss the treat-
ment under review, § 127.469.> Any doubt as to the reason-
ableness and necessity of a given procedure must be resolved
in favor of the employee. §127.471(b).

3 Although URO’s may not request, and the parties may not submit,
any “reports of independent medical examinations,” 34 Pa. Code § 127.461,
employees are allowed to submit a “written personal statement” to the
URO regarding their view of the “reasonableness and/or necessity” of the
disputed treatment, App. 50. This latter aspect of the process differs
from the system in place at the time of the Court of Appeals’ decision.
Under the law at that time, employees received notice that utilization re-
view had been requested, but were not informed that their medical bene-
fits could be suspended and were not permitted to submit materials to the
URO. The Bureau modified its procedures in response to the Court of
Appeals’ decision, and now provides for more extensive notice and an
opportunity for employees to provide at least some input into the URO’s
decision. Petitioners have not challenged the Court of Appeals’ holding
with respect to these additional procedures.
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URO'’s are instructed to complete their review and render
a determination within 30 days of a completed request. 77
Pa. Stat. Ann. §531(6)(ii) (Purdon Supp. 1998); 34 Pa. Code
§127.465. If the URO finds in favor of the insurer, the em-
ployee may appeal the determination to a workers’ compen-
sation judge for a de novo review, but the insurer need not
pay for the disputed services unless the URO’s determina-
tion is overturned by the judge, or later by the courts. 77
Pa. Stat. Ann. §531(6)(iv) (Purdon Supp. 1998); 34 Pa. Code
§127.556. If the URO finds in favor of the employee, the
insurer must pay the disputed bill immediately, with 10
percent annual interest, as well as the cost of the utiliza-
tion review.* 34 Pa. Code §127.208(e); 77 Pa. Stat. Ann.
§531(6)(iii) (Purdon Supp. 1998).

Respondents are 10 individual employees and 2 organiza-
tions representing employees who received medical benefits
under the Act.> They claimed to have had payment of par-
ticular benefits withheld pursuant to the utilization review
procedure set forth in the Act. They sued under Rev. Stat.
§1979, 42 U. S. C. §1983, acting individually and on behalf of
a class of similarly situated employees.® Named as defend-
ants were various Pennsylvania officials who administer the
Act, the director of the SWIF, the School District of Philadel-

41f the URO’s determination is overturned on appeal, the insurer may
recover excess payments from the Workmen’s Compensation Supersedeas
Fund. See n. 2, supra.

5In addition to the 10 named employees, the 2 named organizations are
the Philadelphia Area Project on Occupational Safety and Health, a non-
profit group composed of over 2,000 unions and their members, Amended
Complaint 415, App. 12, and the Philadelphia Federation of Teachers, a
labor organization representing approximately 20,000 employees of the
School District of Philadelphia, id., {16, App. 12.

5The class was defined to include “all persons who have been, or will
be in the future, receiving medical benefits pursuant to the Pennsylvania
Workers’ Compensation [Act], and who have had or will have their medical
benefits” suspended without prior notice and an opportunity to be heard.
Id., 117, App. 12-13.
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phia (which self-insures), and a number of private insurance
companies who provide workers’ compensation coverage in
Pennsylvania. Respondents alleged that in withholding
workers’ compensation benefits without predeprivation no-
tice and an opportunity to be heard, the state and private
defendants, acting “under color of state law,” deprived them
of property in violation of due process. Amended Com-
plaint §9265-271, App. 43-44. They sought declaratory and
injunctive relief, as well as damages.

The District Court dismissed the private insurers from the
lawsuit on the ground that they are not “state actors,” Sulli-
van v. Barnett, 913 F. Supp. 895, 905 (ED Pa. 1996), and later
dismissed the state officials who remained as defendants, as
well as the school district, on the ground that the Act does
not violate due process, App. to Pet. for Cert. 71a.

The Court of Appeals for the Third Circuit disagreed on
both issues. 139 F. 3d 1568 (1998). It held that a private
insurer’s decision to suspend payment under the Act—what
the court called a “supersedeas”—constitutes state action.
The court reasoned:

“In creating and executing this system of entitle-
ments, the [State] has enacted a complex and inter-
woven regulatory web enlisting the Bureau, the em-
ployers, and the insurance companies. The [State]
extensively regulates and controls the Workers’ Com-
pensation system. Although the insurance companies
are private entities, when they act under the construct
of the Workers’” Compensation system, they are pro-
viding public benefits which honor [s]tate entitlements.
In effect, they become an arm of the State, fulfilling
a uniquely governmental obligation under an entirely
state-created, self-contained public benefit system. . . .

“The right to invoke the supersedeas, or to stop pay-
ments, is a power that traditionally was held in the
hands of the State. When insurance companies invoke
the supersedeas (i. e., suspension) of an employee’s medi-
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cal benefits, they compromise an employee’s [s]tate-
created entitlements. The insurers have no power to
deprive or terminate such benefits without the permis-
sion and participation of the [State]. More importantly,
however, the [State] is intimately involved in any deci-
sion by an insurer to terminate an employee’s constitu-
tionally protected benefits because an insurer cannot
suspend medical payments without first obtaining au-
thorization from the Bureau. However this authoriza-
tion may be characterized, any deprivation that occurs
is predicated upon the State’s involvement.” Id., at 168.

On the due process issue, the Court of Appeals did not
address whether respondents have a protected property in-
terest in workers’ compensation medical benefits, stating
that “[n]either party disputes” this point. Id., at 171, n. 23.
Thus focusing on what process is “due,” the court held that
payment of bills may not be withheld until employees have
had an opportunity to submit their view in writing as to the
reasonableness and necessity of the disputed treatment to
the URO. The court then determined that the relevant
statutory language permitting the suspension of payment
during utilization review was severable and struck it from
the statute. Id., at 173-174.

We granted certiorari, 524 U. S. 981 (1998), to resolve a
conflict on the status of private insurers providing workers’
compensation coverage under state laws,” and to review the
Court of Appeals’ holding that due process prohibits insurers
from withholding payment for disputed medical treatment
pending review.

II

To state a claim for relief in an action brought under
§1983, respondents must establish that they were deprived
of a right secured by the Constitution or laws of the United
States, and that the alleged deprivation was committed

7Cf. Barnes v. Lehman, 861 F. 2d 1383 (CA5 1988).
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under color of state law. Like the state-action requirement
of the Fourteenth Amendment, the under-color-of-state-law
element of §1983 excludes from its reach “‘merely private
conduct, no matter how discriminatory or wrongful,”” Blum
v. Yaretsky, 457 U.S. 991, 1002 (1982) (quoting Shelley v.
Kraemer, 334 U. S. 1, 13 (1948)).8

Perhaps hoping to avoid the traditional application of our
state-action cases, respondents attempt to characterize their
claim as a “facial” or “direct” challenge to the utilization re-
view procedures contained in the Act, in which case, the ar-
gument goes, we need not concern ourselves with the “iden-
tity of the defendant” or the “act or decision by a private
actor or entity who is relying on the challenged law.” Brief
for Respondents 16. This argument, however, ignores our
repeated insistence that state action requires both an alleged
constitutional deprivation “caused by the exercise of some
right or privilege created by the State or by a rule of conduct
imposed by the State or by a person for whom the State is
responsible,” and that “the party charged with the depriva-
tion must be a person who may fairly be said to be a state
actor.” Lugar v. Edmondson O1il Co., 457 U.S. 922, 937
(1982); see Flagg Bros., Inc. v. Brooks, 436 U.S. 149, 156
(1978). In this case, while it may fairly be said that private
insurers act “‘with the knowledge of and pursuant to’” the
state statute, 1bid. (quoting Adickes v. S. H. Kress & Co., 398
U. S. 144, 162, n. 23 (1970)), thus satisfying the first require-
ment, respondents still must satisfy the second, whether the
allegedly unconstitutional conduct is fairly attributable to
the State.’

8Where, as here, deprivations of rights under the Fourteenth Amend-
ment are alleged, these two requirements converge. See Lugar v. Ed-
mondson 01l Co., 457 U. S. 922, 935, n. 18 (1982).

9 Respondents’ reliance on Tulsa Professional Collection Services, Inc.
v. Pope, 485 U. S. 478 (1988), as support for their position is misplaced.
Nowhere in Tulsa did we characterize petitioner’s claim as a “facial” or
“direct” challenge to the Oklahoma “nonclaim” statute at issue there. In-
stead, we analyzed petitioner’s challenge under our traditional two-step
approach, requiring both action taken pursuant to state law and significant
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Our approach to this latter question begins by identifying
“the specific conduct of which the plaintiff complains.”
Blum v. Yaretsky, 457 U. S., at 1004; see id., at 1003 (“Faith-
ful adherence to the ‘state action’ requirement . . . requires
careful attention to the gravamen of the plaintiff’s com-
plaint”). Here, respondents named as defendants both pub-
lic officials and a class of private insurers and self-insured
employers. Also named is the director of the SWIF and the
School District of Philadelphia, a municipal corporation.
The complaint alleged that the state and private defendants,
acting under color of state law and pursuant to the Act, de-
prived them of property in violation of due process by with-
holding payment for medical treatment without prior notice
and an opportunity to be heard. All agree that the public
officials responsible for administering the workers’ compen-
sation system and the director of SWIF are state actors.
See 139 F. 3d, at 167.° Thus, the issue we address, in
accordance with our cases, is whether a private insurer’s
decision to withhold payment for disputed medical treat-
ment may be fairly attributable to the State so as to subject
insurers to the constraints of the Fourteenth Amendment.
Our answer to that question is “no.”

state involvement. See id., at 486-487. While it may be true, as re-
spondents argue, that the utilization review procedure here, like the non-
claim statute in Tulsa, is not “self-executing,” that fact does not relieve
respondents of establishing both requisites of state action. 7Tulsa does
not suggest otherwise.

10 At the same time the District Court dismissed the private insurers, it
refused to grant the school district’s motion to dismiss for lack of state
action (the school district argued that because it contracted out its respon-
sibilities as a self-insurer to a private company, it was not a state actor),
leaving the question of the school district’s status unresolved pending fur-
ther discovery. Sullivan v. Barnett, 913 F. Supp. 895, 905 (ED Pa. 1996).
The District Court’s later ruling on the due process question obviated any
need to decide whether the school district acted under color of state law,
nor did the Court of Appeals rule on that question. See 139 F. 3d, at 167,
and n. 16.
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In cases involving extensive state regulation of private ac-
tivity, we have consistently held that “[t]he mere fact that a
business is subject to state regulation does not by itself con-
vert its action into that of the State for purposes of the Four-
teenth Amendment.” Jackson v. Metropolitan Edison Co.,
419 U.S. 345, 350 (1974); see Blum, 457 U.S., at 1004.
Faithful application of the state-action requirement in these
cases ensures that the prerogative of regulating private
business remains with the States and the representative
branches, not the courts. Thus, the private insurers in this
case will not be held to constitutional standards unless
“there is a sufficiently close nexus between the State and the
challenged action of the regulated entity so that the action
of the latter may be fairly treated as that of the State itself.”
Ibid. (internal quotation marks omitted). Whether such a
“close nexus” exists, our cases state, depends on whether the
State “has exercised coercive power or has provided such
significant encouragement, either overt or covert, that the
choice must in law be deemed to be that of the State.” Ibid.;
see Flagg Bros., supra, at 166; Jackson, supra, at 357; Moose
Lodge No. 107 v. Irvis, 407 U. S. 163, 173 (1972); Adickes v.
S. H. Kress & Co., supra, at 170. Action taken by private
entities with the mere approval or acquiescence of the State
is not state action. Blum, supra, at 1004-1005; Flagg Bros.,
supra, at 154-165; Jackson, supra, at 357.

Here, respondents do not assert that the decision to invoke
utilization review should be attributed to the State because
the State compels or is directly involved in that decision.
Obviously the State is not so involved. It authorizes, but
does not require, insurers to withhold payments for disputed
medical treatment. The decision to withhold payment, like
the decision to transfer Medicaid patients to a lower level of
care in Blum, is made by concededly private parties, and
“turns on . . . judgments made by private parties” without
“standards . . . established by the State.” Blum, supra, at
1008.
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Respondents do assert, however, that the decision to with-
hold payment to providers may be fairly attributable to the
State because the State has “authorized” and “encouraged”
it. Respondents’ primary argument in this regard is that,
in amending the Act to provide for utilization review and to
grant insurers an option they previously did not have, the
State purposely “encouraged” insurers to withhold payments
for disputed medical treatment. This argument reads too
much into the State’s reform, and in any event cannot be
squared with our cases.

We do not doubt that the State’s decision to provide insur-
ers the option of deferring payment for unnecessary and un-
reasonable treatment pending review can in some sense be
seen as encouraging them to do just that. But, as petition-
ers note, this kind of subtle encouragement is no more sig-
nificant than that which inheres in the State’s creation or
modification of any legal remedy. We have never held that
the mere availability of a remedy for wrongful conduct, even
when the private use of that remedy serves important public
interests, so significantly encourages the private activity as
to make the State responsible for it. See Twulsa Profes-
sional Collection Services, Inc. v. Pope, 485 U. S. 478, 485
(1988) (“Private use of state-sanctioned private remedies or
procedures does not rise to the level of state action”); see
also Lugar, 457 U. S., at 937; Flagg Bros., 436 U. S., at 165-
166. It bears repeating that a finding of state action on this
basis would be contrary to the “essential dichotomy,” Jack-
son, supra, at 349, between public and private acts that our
cases have consistently recognized.

The State’s decision to allow insurers to withhold pay-
ments pending review can just as easily be seen as state
inaction, or more accurately, a legislative decision not to in-
tervene in a dispute between an insurer and an employee
over whether a particular treatment is reasonable and neces-
sary. See Flagg Bros., 436 U.S., at 164-165. Before the
1993 amendments, Pennsylvania restricted the ability of an
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insurer (after liability had been established, of course) to
defer workers’ compensation medical benefits, including pay-
ment for unreasonable and unnecessary treatment, beyond
30 days of receipt of the bill. The 1993 amendments, in
effect, restored to insurers the narrow option, historically
exercised by employers and insurers before the adoption of
Pennsylvania’s workers’ compensation law, to defer payment
of a bill until it is substantiated. The most that can be said
of the statutory scheme, therefore, is that whereas it pre-
viously prohibited insurers from withholding payment for
disputed medical services, it no longer does so. Such per-
mission of a private choice cannot support a finding of state
action. As we have said before, our cases will not tolerate
“the imposition of Fourteenth Amendment restraints on pri-
vate action by the simple device of characterizing the State’s
inaction as ‘authorization’ or ‘encouragement.”” Ibid.

Nor does the State’s role in creating, supervising, and set-
ting standards for the URO process differ in any meaningful
sense from the creation and administration of any forum for
resolving disputes. While the decision of a URO, like that
of any judicial official, may properly be considered state ac-
tion, a private party’s mere use of the State’s dispute resolu-
tion machinery, without the “overt, significant assistance of
state officials,” Tulsa, supra, at 486, cannot.

The State, in the course of administering a many-faceted
remedial system, has shifted one facet from favoring the em-
ployees to favoring the employer. This sort of decision oc-
curs regularly in legislative review of such systems. But it
cannot be said that such a change “encourages” or “author-
izes” the insurer’s actions as those terms are used in our
state-action jurisprudence.

We also reject the notion, relied upon by the Court of Ap-
peals, that the challenged decisions are state action because
insurers must first obtain “authorization” or “permission”
from the Bureau before withholding payment. See 139
F. 3d, at 168. As described in our earlier summary of the
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statute and regulations, the Bureau’s participation is limited
to requiring insurers to file “a form prescribed by the Bu-
reau,” 34 Pa. Code § 127.452, processing the request for tech-
nical compliance, and then forwarding the matter to a URO
and informing the parties that utilization review has been
requested. In Blum, we rejected the notion that the State,
“by requiring completion of a form,” 457 U. S., at 1007, is
responsible for the private party’s decision. The additional
“paper shuffling” performed by the Bureau here in response
to an insurers’ request does not alter that conclusion.

Respondents next contend that state action is present be-
cause the State has delegated to insurers “powers tradition-
ally exclusively reserved to the State.” Jackson, 419 U. S.,
at 362. Their argument here is twofold. Relying on West
v. Atkins, 487 U. S. 42 (1988), respondents first argue that
workers’ compensation benefits are state-mandated “public
benefits,” and that the State has delegated the provision of
these “public benefits” to private insurers. They also con-
tend that the State has delegated to insurers the tradition-
ally exclusive government function of determining whether
and under what circumstances an injured worker’s medical
benefits may be suspended. The Court of Appeals appar-
ently agreed on both points, stating that insurers “providing
public benefits which honor State entitlements . . . become
an arm of the State, fulfilling a uniquely governmental obli-
gation,” 139 F. 3d, at 168, and that “[t]he right to invoke the
supersedeas, or to stop payments, is a power that tradition-
ally was held in the hands of the State,” ibid.

We think neither argument has merit. West is readily dis-
tinguishable: There the State was constitutionally obligated
to provide medical treatment to injured inmates, and the del-
egation of that traditionally exclusive public function to a
private physician gave rise to a finding of state action. See
487 U.S., at 54-56. Here, on the other hand, nothing in
Pennsylvania’s Constitution or statutory scheme obligates
the State to provide either medical treatment or work-
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ers’ compensation benefits to injured workers. See Blum,
supra, at 1011. Instead, the State’s workers’ compensation
law imposes that obligation on employers. This case is
therefore not unlike Jackson, supra, where we noted that
“while the Pennsylvania statute imposes an obligation to fur-
nish service on regulated utilities, it imposes no such obliga-
tion on the State.” Id., at 353; see also San Francisco
Arts & Athletics, Inc. v. United States Olympic Comm., 483
U. S. 522, 544 (1987) (“The fact ‘[t]hat a private entity per-
forms a function which serves the public does not make its
acts [governmental] action’”) (quoting Rendell-Baker v.
Kohn, 457 U. S. 830, 842 (1982)).1!

Nor is there any merit in respondents’ argument that the
State has delegated to insurers the traditionally exclusive
governmental function of deciding whether to suspend pay-
ment for disputed medical treatment. Historical practice,
as well as the state statutory scheme, does not support re-
spondents’ characterization. It is no doubt true that before
the 1993 amendments an insurer who sought to withhold
payment for disputed medical treatment was required to pe-
tition the Bureau, and could withhold payment only upon a
favorable ruling by a workers’ compensation judge, and then
only for prospective treatment.

But before Pennsylvania ever adopted its workers’ com-
pensation law, an insurer under contract with an employer
to pay for its workers’ reasonable and necessary medical ex-
penses could withhold payment, for any reason or no reason,
without any authorization or involvement of the State. The

11The fact that the State has established a Workers’ Compensation Se-
curity Fund to guarantee the payment of medical benefits in the event an
insurer becomes insolvent, see 77 Pa. Stat. Ann. § 1053 (Purdon 1992), does
not mean, as respondents suggest, that the State has created a self-
imposed obligation to provide benefits. The security fund is financed en-
tirely through assessments on insurers and receives no financial assistance
from the State. §1055; see D. Ballantyne & C. Telles, Workers Compensa-
tion Research Institute, Workers’ Compensation in Pennsylvania 15 (1991).
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insurer, of course, might become liable to the employer (or
its workers) if the refusal to pay breached the contract or
constituted “bad faith,” but the obligation to pay would only
arise after the employer had initiated a claim and reduced it
to a judgment. That Pennsylvania first recognized an insur-
er’s traditionally private prerogative to withhold payment,
then restricted it, and now (in one limited respect) has re-
stored it, cannot constitute the delegation of a traditionally
exclusive public function. Like New York in Flagg Bros.,
Pennsylvania “has done nothing more than authorize (and
indeed limit)—without participation by any public official—
what [private insurers] would tend to do, even in the absence
of such authorization,” 1. e., withhold payment for disputed
medical treatment pending a determination that the treat-
ment is, in fact, reasonable and necessary. 436 U.S., at
162, n. 12.

The Court of Appeals, in response to the various argu-
ments advanced by respondents, seems to have figuratively
thrown up its hands and fallen back on language in our deci-
sion in Burton v. Wilmington Parking Authority, 365 U. S.
715 (1961). The Pennsylvania system, that court said, “inex-
tricably entangles the insurance companies in a partnership
with the Commonwealth such that they become an integral
part of the state in administering the statutory scheme.”
139 F. 3d, at 170. Relying on Burton, respondents urge us
to affirm the Court of Appeals’ holding under a “joint partici-
pation” theory of state action.

Burton was one of our early cases dealing with “state ac-
tion” under the Fourteenth Amendment, and later cases have
refined the vague “joint participation” test embodied in that
case. Blum and Jackson, in particular, have established
that “privately owned enterprises providing services that
the State would not necessarily provide, even though they
are extensively regulated, do not fall within the ambit of
Burton.” Blum, 457 U. S., at 1011; see Jackson, supra, at
357-358. Here, workers’ compensation insurers are at least
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as extensively regulated as the private nursing facilities in
Blum and the private utility in Jackson. Like those cases,
though, the state statutory and regulatory scheme leaves the
challenged decisions to the judgment of insurers.

Respondents also rely on Lugar v. Edmondson Oil Co.,
457 U. S. 922 (1982), which contains general language about
“joint participation” as a test for state action. But, as the
Lugar opinion itself makes clear, its language must not be
torn from the context out of which it arose:

“The Court of Appeals erred in holding that in this con-
text ‘joint participation’ required something more than
invoking the aid of state officials to take advantage of
state-created attachment procedures. . . . Whatever may
be true in other contexts, this is sufficient when the
State has created a system whereby state officials will
attach property on the ex parte application of one party
to a private dispute.” Id., at 942.

In the present case, of course, there is no effort by petition-
ers to seize the property of respondents by an ex parte appli-
cation to a state official.

We conclude that an insurer’s decision to withhold pay-
ment and seek utilization review of the reasonableness and
necessity of particular medical treatment is not fairly attrib-
utable to the State. Respondents have therefore failed to
satisfy an essential element of their § 1983 claim.

II1

Though our resolution of the state-action issue would be
sufficient by itself to reverse the judgment of the Court of
Appeals, we believe the court fundamentally misappre-
hended the nature of respondents’ property interest at stake
in this case, with ramifications not only for the state officials
who are concededly state actors, but also for the private in-
surers who (under our holding in Part II) are not. If the
Court of Appeals’ ruling is left undisturbed, SWIF, which
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insures both public and private employers, will be required
to pay for all medical treatment (reasonable and necessary
or not) within 30 days, while private insurers will be able
to defer payment for disputed treatment pending utilization
review.”? Although we denied the petitions for certiorari
filed by the school district, 525 U. S. 824 (1998), and the vari-
ous state officials, 525 U. S. 824 (1998), we granted both ques-
tions presented in the petition filed by the private insurance
companies. The second question therein states:

“Whether the Due Process Clause requires workers’
compensation insurers to pay disputed medical bills
prior to a determination that the medical treatment was
reasonable and necessary.” Pet. for Cert. (i).

This question has been briefed and argued, it is an important
one, and it is squarely presented for review. We thus pro-
ceed to address it.

The first inquiry in every due process challenge is whether
the plaintiff has been deprived of a protected interest in
“property” or “liberty.” See U.S. Const., Amdt. 14 (“nor
shall any State deprive any person of life, liberty, or prop-
erty, without due process of law”); Mathews v. Eldridge, 424
U. S. 319, 332 (1976). Only after finding the deprivation of a
protected interest do we look to see if the State’s procedures
comport with due process. Ibid.

Here, respondents contend that Pennsylvania’s workers’
compensation law confers upon them a protected property
interest in workers’ compensation medical benefits. Under
state law, respondents assert, once an employer’s liability is
established for a particular work-related injury, the em-

12 SWTF, like all insurers and self-insured employers, is entitled to reim-
bursement from the state supersedeas fund for treatment later deter-
mined to be unreasonable or unnecessary. See n. 2, supra. Because this
fund is maintained through assessments on all insurers, the Court of
Appeals’ ruling, if left undisturbed, would likely cause distinct injury to
private insurers.
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ployer is obligated to pay for certain benefits, including par-
tial wage replacement, compensation for permanent injury
or disability, and medical care. See 77 Pa. Stat. Ann. §§431,
531 (Purdon Supp. 1998). It follows from this, the argument
goes, that medical benefits are a state-created entitlement,
and thus an insurer cannot withhold payment of medical ben-
efits without affording an injured worker due process.

In Goldberg v. Kelly, 397 U. S. 254 (1970), we held that an
individual receiving federal welfare assistance has a statuto-
rily created property interest in the continued receipt of
those benefits. Likewise, in Mathews, supra, we recognized
that the same was true for an individual receiving Social
Security disability benefits. In both cases, an individual’s
entitlement to benefits had been established, and the ques-
tion presented was whether predeprivation notice and a
hearing were required before the individual’s interest in
continued payment of benefits could be terminated. See
Goldberg, supra, at 261-263; Mathews, supra, at 332.

Respondents’ property interest in this case, however, is
fundamentally different. Under Pennsylvania law, an em-
ployee is not entitled to payment for all medical treatment
once the employer’s initial liability is established, as re-
spondents’ argument assumes. Instead, the law expressly
limits an employee’s entitlement to “reasonable” and “nec-
essary” medical treatment, and requires that disputes over
the reasonableness and necessity of particular treatment
must be resolved before an employer’s obligation to pay—
and an employee’s entitlement to benefits—arise. See 77
Pa. Stat. Ann. §531(1)(i) (Purdon Supp. 1998) (“The em-

ployer shall provide payment . . . for reasonable surgical
and medical services” (emphasis added)); §531(5) (“All pay-
ments to providers for treatment . . . shall be made within

thirty (30) days of receipt of such bills and records unless
the employer or insurer disputes the reasonableness or ne-
cessity of the treatment” (emphasis added)). Thus, for an
employee’s property interest in the payment of medical bene-
fits to attach under state law, the employee must clear two
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hurdles: First, he must prove that an employer is liable for
a work-related injury, and second, he must establish that
the particular medical treatment at issue is reasonable and
necessary. Only then does the employee’s interest parallel
that of the beneficiary of welfare assistance in Goldberg and
the recipient of disability benefits in Mathews.

Respondents obviously have not cleared both of these hur-
dles. While they indeed have established their initial eligi-
bility for medical treatment, they have yet to make good on
their claim that the particular medical treatment they re-
ceived was reasonable and necessary. Consequently, they
do not have a property interest—under the logic of their own
argument—in having their providers paid for treatment that
has yet to be found reasonable and necessary. To state the
argument is to refute it, for what respondents ask in this
case is that insurers be required to pay for patently unrea-
sonable, unnecessary, and even fraudulent medical care with-
out any right, under state law, to seek reimbursement from
providers. Unsurprisingly, the Due Process Clause does not
require such a result.

Having concluded that respondents’ due process claim
falters for lack of a property interest in the payment of ben-
efits, we need go no further.’®* The judgment of the Court

of Appeals is
Reversed.

JUSTICE GINSBURG, concurring in part and concurring in
the judgment.

I join Part III of the Court’s opinion on the understanding
that the Court rejects specifically, and only, respondents’ de-

18 Respondents do not contend that they have a property interest in
their claims for payment, as distinct from the payments themselves, such
that the State, the argument goes, could not finally reject their claims
without affording them appropriate procedural protections. Cf. Logan v.
Zimmerman Brush Co., 455 U. S. 422, 430-431 (1982). We therefore need
not address this issue. See Lyng v. Payne, 476 U. S. 926, 942 (1986) (re-
serving question); Walters v. National Assn. of Radiation Survivors, 473
U. S. 305, 320, n. 8 (1985) (same).
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mands for constant payment of each medical bill, within 30
days of receipt, pending determination of the necessity or
reasonableness of the medical treatment. See ante, at 61,
n. 13. I do not doubt, however, that due process requires
fair procedures for the adjudication of respondents’ claims
for workers’ compensation benefits, including medical care.
See Logan v. Zimmerman Brush Co., 455 U. S. 422, 428-431
(1982); Tulsa Professional Collection Services, Inc. v. Pope,
485 U. S. 478, 485 (1988); Brief for United States as Amicus
Curiae 21-22.*

Part III disposes of the instant controversy with respect
to all insurers, the State Workmen’s Insurance Fund as well
as the private insurers. I therefore do not join the Court’s
extended endeavor, in Part II, to clean up and rein in our
“state action” precedent. “It is a fundamental rule of judi-
cial restraint . . . that this Court will not reach constitutional
questions in advance of the necessity of deciding them.”
Three Affiliated Tribes of Fort Berthold Reservation v.
Wold Engineering, P. C., 467 U. S. 138, 157 (1984); see also
Ashwander v. TVA, 297 U. S. 288, 347 (1936) (Brandeis, J.,
concurring). While this rule is ordinarily invoked to avoid
deciding a constitutional question in lieu of a less tall ground
for decision, its counsel of restraint is soundly applied to the
instant situation: When a case presents two constitutional
questions, one of which disposes of the entire case and the
other of which does not, resolution of the case-dispositive
question should suffice.

JUSTICE BREYER, with whom JUSTICE SOUTER joins,
concurring in part and concurring in the judgment.

I join Parts I and II of the Court’s opinion and its judg-
ment. I agree with Part III insofar as it rejects respond-

*1 agree with JUSTICE STEVENS that, although Pennsylvania’s original
procedure was deficient, the dispute resolution process now in place meets
the constitutional requirement. See post, at 64 (opinion concurring in
part and dissenting in part).



Cite as: 526 U.S. 40 (1999) 63

Opinion of STEVENS, J.

ents’ facial attack on the statute and also points out that
respondents “do not contend that they have a property in-
terest in their claims for payment, as distinct from the
payments themselves.” Ante, at 61, n. 13. I would add,
however, that there may be individual circumstances in
which the receipt of earlier payments leads an injured
person reasonably to expect their continuation, in which
case that person may well possess a constitutionally pro-
tected “property” interest. See, e.g., Board of Regents
of State Colleges v. Roth, 408 U. S. 564, 577 (1972) (“It is a
purpose of the ancient institution of property to protect
those claims upon which people rely in their daily lives, re-
liance that must not be arbitrarily undermined”); Perry v.
Sindermann, 408 U.S. 593, 601 (1972); Goldberg v. Kelly,
397 U.S. 254, 262, and n.8 (1970); Mathews v. Eldridge,
424 U. S. 319, 332 (1976).

JUSTICE STEVENS, concurring in part and dissenting in
part.

Because the individual respondents suffered work-related
injuries, they are entitled to have their employers, or the
employers’ insurers, pay for whatever “reasonable” and “nec-
essary” treatment they may need. Pa. Stat. Ann., Tit. 77,
§§531(1)(i), (5) (Purdon Supp. 1998). That right—whether
described as a “claim” for payment or a “cause of action”—
is unquestionably a species of property protected by the Due
Process Clause of the Fourteenth Amendment. See, e.g.,
Tulsa Professional Collection Services, Inc. v. Pope, 485
U. S. 478, 485 (1988). Disputes over the reasonableness or
necessity of particular treatments are resolved by decision-
makers who are state actors and who must follow proce-
dures established by Pennsylvania law. Because the resolu-
tion of such disputes determines the scope of the claimants’
property interests, the Constitution requires that the proce-
dure be fair. Logan v. Zimmerman Brush Co., 455 U. S. 422
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(1982).* That is true whether the claim is asserted against
a private insurance carrier or against a public entity that
self-insures. It is equally clear that the State’s duty to es-
tablish and administer a fair procedure for resolving the dis-
pute obtains whether the dispute is initiated by the filing of
a claim or by an insurer’s decision to withhold payment until
the reasonableness issue is resolved.

In my judgment, the significant questions raised by this
case are: (1) as in any case alleging that state statutory proc-
esses violate the Fourteenth Amendment, whether Pennsyl-
vania’s procedure was fair when the case was commenced,
and (2), if not, whether it was fair after the State modified
its rules in response to the Court of Appeals’ decision. See
ante, at 46, n. 3. In my opinion, the Court of Appeals cor-
rectly concluded that the original procedure was deficient
because it did not give employees either notice that a request
for utilization review would automatically suspend their ben-
efits or an opportunity to provide relevant evidence and ar-
gument to the state actor vested with initial decisional au-
thority. I would therefore affirm the judgment of the Court
of Appeals insofar as it mandated the change described in
the Court’s n. 3, ante, at 46. 1 do not, however, find any
constitutional defect in the procedures that are now in place,
and therefore agree that the judgment should be reversed to
the extent that it requires any additional modifications. It
is not unfair, in and of itself, for a State to allow either a
private or a publicly owned party to withhold payment of a
state-created entitlement pending resolution of a dispute
over its amount.

Thus, although I agree with much of what the Court has
written, I do not join its opinion for two reasons. First, I
think it incorrectly assumes that the question whether the

*As the Court correctly notes, “the State’s role in creating, supervising,
and setting standards for the URO process [do not] differ in any meaning-
ful sense from the creation and administration of any forum for resolving
disputes.” Ante, at 54.
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insurance company is a state actor is relevant to the control-
ling question whether the state procedures are fair. The
relevant state actors, rather than the particular parties to
the payment disputes, are the state-appointed decisionmak-
ers who implement the exclusive procedure that the State
has created to protect respondents’ rights. These state
actors are defendants in this suit. See ante, at 51. Second,
the Court fails to answer either the question whether the
State’s procedures were fair when the case was filed or the
question whether they are fair now.
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CEDAR RAPIDS COMMUNITY SCHOOL DISTRICT w.
GARRET F., A MINOR, BY HIS MOTHER AND NEXT FRIEND,
CHARLENE F.
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THE EIGHTH CIRCUIT
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To help “assure that all children with disabilities have available to
them . . . a free appropriate public education which emphasizes special
education and related services designed to meet their unique needs,”
20 U.S.C. §1400(c), the Individuals with Disabilities Education Act
(IDEA) authorizes federal financial assistance to States that agree to
provide such children with special education and “related services,” as
defined in §1401(a)(17). Respondent Garret F., a student in petitioner
school district (District), is wheelchair-bound and ventilator dependent;
he therefore requires, in part, a responsible individual nearby to attend
to certain physical needs during the schoolday. The District declined
to accept financial responsibility for the services Garret needs, believing
that it was not legally obligated to provide continuous one-on-one nurs-
ing care. At an Iowa Department of Education hearing, an Administra-
tive Law Judge concluded that the IDEA required the District to bear
financial responsibility for all of the disputed services, finding that most
of them are already provided for some other students; that the District
did not contend that only a licensed physician could provide the services;
and that applicable federal regulations require the District to furnish
“school health services,” which are provided by a “qualified school nurse
or other qualified person,” but not “medical services,” which are limited
to services provided by a physician. The Federal District Court agreed
and the Court of Appeals affirmed, concluding that Irving Independ-
ent School Dist. v. Tatro, 468 U. S. 883, provided a two-step analysis
of §1401(a)(17)’s “related services” definition that was satisfied here.
First, the requested services were “supportive services” because Garret
cannot attend school unless they are provided; and second, the services
were not excluded as “medical services” under Tatro’s bright-line test:
Services provided by a physician (other than for diagnostic and evalua-
tion purposes) are subject to the medical services exclusion, but services
that can be provided by a nurse or qualified layperson are not.

Held: The IDEA requires the District to provide Garret with the nursing
services he requires during school hours. The IDEA’s “related serv-
ices” definition, Tatro, and the overall statutory scheme support the
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Court of Appeals’ decision. The “related services” definition broadly
encompasses those supportive services that “may be required to assist
a child with a disability to benefit from special education,” § 1401(a)(17),
and the District does not challenge the Court of Appeals’ conclusion
that the services at issue are “supportive services.” Furthermore,
§1401(a)(17)’s general “related services” definition is illuminated by a
parenthetical phrase listing examples of services that are included
within the statute’s coverage, including “medical services” if they are
“for diagnostic and evaluation purposes.” Although the IDEA itself
does not define “medical services” more specifically, this Court in Tatro
concluded that the Secretary of Education had reasonably determined
that “medical services” referred to services that must be performed by
a physician, and not to school health services. 468 U.S., at 892-894.
The cost-based, multifactor test proposed by the District is supported
by neither the statute’s text nor the regulations upheld in Tatro. More-
over, the District offers no explanation why characteristics such as cost
make one service any more “medical” than another. Absent an elabora-
tion of the statutory terms plainly more convincing than that reviewed
in Tatro, there is no reason to depart from settled law. Although the
District may have legitimate concerns about the financial burden of pro-
viding the services Garret needs, accepting its cost-based standard as
the sole test for determining §1401(a)(17)’s scope would require the
Court to engage in judicial lawmaking without any guidance from Con-
gress. It would also create tension with the IDEA’s purposes, since
Congress intended to open the doors of public education to all qualified
children and required participating States to educate disabled children
with nondisabled children whenever possible, Board of Ed. of Hendrick
Hudson Central School Dist., Westchester Cty. v. Rowley, 458 U. S. 176,
192, 202. Pp. 73-79.

106 F. 3d 822, affirmed.

STEVENS, J., delivered the opinion of the Court, in which REHNQUIST,
C. J, and O’CONNOR, SCALIA, SOUTER, GINSBURG, and BREYER, JJ.,
joined. THOMAS, J., filed a dissenting opinion, in which KENNEDY, J.,
joined, post, p. 79.

Sue Luettjohann Seitz argued the cause for petitioners.
With her on the briefs was Edward M. Mansfield.

Douglas R. Oelschlaeger argued the cause for respond-
ents. With him on the brief was Diane Kutzko.

Beth S. Brinkmann argued the cause for the United
States as amicus curiae urging affirmance. With her on the
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brief were Solicitor General Waxman, Acting Assistant At-
torney General Lee, Deputy Solicitor General Underwood,
David K. Flynn, and Seth M. Galanter.*

JUSTICE STEVENS delivered the opinion of the Court.

The Individuals with Disabilities Education Act (IDEA),
84 Stat. 175, as amended, was enacted, in part, “to assure
that all children with disabilities have available to them . . .
a free appropriate public education which emphasizes special
education and related services designed to meet their unique
needs.” 20 U.S. C. §1400(c). Consistent with this purpose,
the IDEA authorizes federal financial assistance to States
that agree to provide disabled children with special educa-
tion and “related services.” See §$1401(a)(18), 1412(1).
The question presented in this case is whether the definition
of “related services” in § 1401(a)(17)! requires a public school

*Gwendolyn H. Gregory and Julie Underwood filed a brief for the
National School Boards Association as amicus curiae urging reversal.

Briefs of amici curiae urging affirmance were filed for the American
Academy of Pediatrics et al. by Paul M. Smith and Nory Miller; and for
the National Association of Protection and Advocacy Systems et al. by
Leslie Seid Margolis.

1“The term ‘related services’ means transportation, and such develop-
mental, corrective, and other supportive services (including speech pathol-
ogy and audiology, psychological services, physical and occupational ther-
apy, recreation, including therapeutic recreation, social work services,
counseling services, including rehabilitation counseling, and medical serv-
ices, except that such medical services shall be for diagnostic and evalua-
tion purposes only) as may be required to assist a child with a disability
to benefit from special education, and includes the early identification and
assessment of disabling conditions in children.” 20 U.S. C. §1401(a)(17).

Originally, the statute was enacted without a definition of “related serv-
ices.” See Education of the Handicapped Act, 84 Stat. 175. In 1975,
Congress added the definition at issue in this case. KEducation for All
Handicapped Children Act of 1975, § 4(a)(4), 89 Stat. 775. Aside from non-
substantive changes and added examples of included services, see, e. g.,
Individuals with Disabilities Education Act Amendments of 1997, §101,
111 Stat. 45; Individuals with Disabilities Education Act Amendments
of 1991, §25(a)(1)(B), 105 Stat. 605; Education of the Handicapped Act
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district in a participating State to provide a ventilator-
dependent student with certain nursing services during
school hours.

I

Respondent Garret F. is a friendly, creative, and intelligent
young man. When Garret was four years old, his spinal
column was severed in a motorcycle accident. Though
paralyzed from the neck down, his mental capacities were
unaffected. He is able to speak, to control his motorized
wheelchair through use of a puff and suck straw, and to oper-
ate a computer with a device that responds to head move-
ments. Garret is currently a student in the Cedar Rapids
Community School District (District), he attends regular
classes in a typical school program, and his academic per-
formance has been a success. Garret is, however, ventilator
dependent,? and therefore requires a responsible individual
nearby to attend to certain physical needs while he is in
school.?

Amendments of 1990, §101(c), 104 Stat. 1103, the relevant language in
§1401(a)(17) has not been amended since 1975. All references to the
IDEA herein are to the 1994 version as codified in Title 20 of the United
States Code—the version of the statute in effect when this dispute arose.

2In his report in this case, the Administrative Law Judge explained:
“Being ventilator dependent means that [Garret] breathes only with exter-
nal aids, usually an electric ventilator, and occasionally by someone else’s
manual pumping of an air bag attached to his tracheotomy tube when
the ventilator is being maintained. This later procedure is called ambu
bagging.” App. to Pet. for Cert. 19a.

3“He needs assistance with urinary bladder catheterization once a day,
the suctioning of his tracheotomy tube as needed, but at least once every
six hours, with food and drink at lunchtime, in getting into a reclining
position for five minutes of each hour, and ambu bagging occasionally as
needed when the ventilator is checked for proper functioning. He also
needs assistance from someone familiar with his ventilator in the event
there is a malfunction or electrical problem, and someone who can perform
emergency procedures in the event he experiences autonomic hyper-
reflexia. Autonomic hyperreflexia is an uncontrolled visceral reaction to
anxiety or a full bladder. Blood pressure increases, heart rate increases,
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During Garret’s early years at school his family provided
for his physical care during the schoolday. When he was in
kindergarten, his 18-year-old aunt attended him; in the next
four years, his family used settlement proceeds they received
after the accident, their insurance, and other resources to
employ a licensed practical nurse. In 1993, Garret’s mother
requested the District to accept financial responsibility for
the health care services that Garret requires during the
schoolday. The District denied the request, believing that
it was not legally obligated to provide continuous one-on-one
nursing services.

Relying on both the IDEA and lowa law, Garret’s mother
requested a hearing before the Iowa Department of Edu-
cation. An Administrative Law Judge (ALJ) received
extensive evidence concerning Garret’s special needs, the
District’s treatment of other disabled students, and the
assistance provided to other ventilator-dependent children in
other parts of the country. In his 47-page report, the ALJ
found that the District has about 17,500 students, of whom
approximately 2,200 need some form of special education or
special services. Although Garret is the only ventilator-
dependent student in the District, most of the health care
services that he needs are already provided for some other
students.* “The primary difference between Garret’s situa-
tion and that of other students is his dependency on his ven-
tilator for life support.” App. to Pet. for Cert. 28a. The
ALJ noted that the parties disagreed over the training or

and flushing and sweating may occur. Garret has not experienced auto-
nomic hyperreflexia frequently in recent years, and it has usually been
alleviated by catheterization. He has not ever experienced autonomic
hyperreflexia at school. Garret is capable of communicating his needs
orally or in another fashion so long as he has not been rendered unable to
do so by an extended lack of oxygen.” Id., at 20a.

4“Included are such services as care for students who need urinary cath-
eterization, food and drink, oxygen supplement positioning, and suction-
ing.” Id., at 28a; see also id., at 53a.
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licensure required for the care and supervision of such stu-
dents, and that those providing such care in other parts of
the country ranged from nonlicensed personnel to registered
nurses. However, the District did not contend that only a
licensed physician could provide the services in question.

The ALJ explained that federal law requires that children
with a variety of health impairments be provided with “spe-
cial education and related services” when their disabilities
adversely affect their academic performance, and that such
children should be educated to the maximum extent appro-
priate with children who are not disabled. In addition, the
ALJ explained that applicable federal regulations distin-
guish between “school health services,” which are provided
by a “qualified school nurse or other qualified person,” and
“medical services,” which are provided by a licensed physi-
cian. See 34 CFR §§300.16(a), (b)(4), (b)(11) (1998). The
District must provide the former, but need not provide the
latter (except, of course, those “medical services” that are for
diagnostic or evaluation purposes, 20 U. S. C. §1401(a)(17)).
According to the ALJ, the distinction in the regulations does
not just depend on “the title of the person providing the
service”; instead, the “medical services” exclusion is limited
to services that are “in the special training, knowledge, and
judgment of a physician to carry out.” App. to Pet. for Cert.
5la. The ALJ thus concluded that the IDEA required the
District to bear financial responsibility for all of the services
in dispute, including continuous nursing services.®

5In addition, the ALJ’s opinion contains a thorough discussion of “other
tests and criteria” pressed by the District, id., at 52a, including the burden
on the District and the cost of providing assistance to Garret. Although
the ALJ found no legal authority for establishing a cost-based test for
determining what related services are required by the statute, he went on
to reject the District’s arguments on the merits. See id., at 42a-53a. We
do not reach the issue here, but the ALJ also found that Garret’s in-school
needs must be met by the District under an Iowa statute as well as the
IDEA. Id., at 54a-55a.



72 CEDAR RAPIDS COMMUNITY SCHOOL DIST. v. GARRET F.

Opinion of the Court

The District challenged the ALJ’s decision in Federal Dis-
trict Court, but that court approved the ALJ’s IDEA ruling
and granted summary judgment against the District. Id.,
at 9a, 15a. The Court of Appeals affirmed. 106 F. 3d 822
(CA8 1997). It noted that, as a recipient of federal funds
under the IDEA, Towa has a statutory duty to provide all
disabled children a “free appropriate public education,”
which includes “related services.” See id., at 824. The
Court of Appeals read our opinion in Irving Independent
School Dist. v. Tatro, 468 U.S. 883 (1984), to provide a
two-step analysis of the “related services” definition in
§1401(a)(17)—asking first, whether the requested services
are included within the phrase “supportive services”; and
second, whether the services are excluded as “medical serv-
ices.” 106 F. 3d, at 824-825. The Court of Appeals suc-
cinctly answered both questions in Garret’s favor. The
court found the first step plainly satisfied, since Garret can-
not attend school unless the requested services are available
during the schoolday. Id., at 825. Asto the second step, the
court reasoned that Tatro “established a bright-line test: the
services of a physician (other than for diagnostic and eval-
uation purposes) are subject to the medical services exclu-
sion, but services that can be provided in the school setting
by a nurse or qualified layperson are not.” 106 F. 3d, at 825.

In its petition for certiorari, the District challenged only
the second step of the Court of Appeals’ analysis. The Dis-
trict pointed out that some federal courts have not asked
whether the requested health services must be delivered by
a physician, but instead have applied a multifactor test that
considers, generally speaking, the nature and extent of the
services at issue. See, e.g., Neely v. Rutherford County
School, 68 F. 3d 965, 972-973 (CA6 1995), cert. denied, 517
U. S. 1134 (1996); Detsel v. Board of Ed. of Auburn Enlarged
City School Dist., 820 F. 2d 587, 588 (CA2) (per curiam),
cert. denied, 484 U. S. 981 (1987). We granted the District’s
petition to resolve this conflict. 523 U. S. 1117 (1998).
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II

The District contends that §1401(a)(17) does not require it
to provide Garret with “continuous one-on-one nursing serv-
ices” during the schoolday, even though Garret cannot re-
main in school without such care. Brief for Petitioner 10.
However, the IDEA’s definition of “related services,” our de-
cision in Irving Independent School Dist. v. Tatro, 468 U. S.
883 (1984), and the overall statutory scheme all support the
decision of the Court of Appeals.

The text of the “related services” definition, see n. 1,
supra, broadly encompasses those supportive services that
“may be required to assist a child with a disability to benefit
from special education.” As we have already noted, the Dis-
trict does not challenge the Court of Appeals’ conclusion that
the in-school services at issue are within the covered cate-
gory of “supportive services.” As a general matter, serv-
ices that enable a disabled child to remain in school during
the day provide the student with “the meaningful access to
education that Congress envisioned.” Tatro, 468 U.S., at
891 (“‘Congress sought primarily to make public education
available to handicapped children’ and ‘to make such access
meaningful’” (quoting Board of Ed. of Hendrick Hudson
Central School Dist., Westchester Cty. v. Rowley, 458 U. S.
176, 192 (1982))).

This general definition of “related services” is illuminated
by a parenthetical phrase listing examples of particular
services that are included within the statute’s coverage.
§1401(a)(17). “[M]edical services” are enumerated in this
list, but such services are limited to those that are “for diag-
nostic and evaluation purposes.” Ibid. The statute does
not contain a more specific definition of the “medical serv-
ices” that are excepted from the coverage of § 1401(a)(17).

The scope of the “medical services” exclusion is not a mat-
ter of first impression in this Court. In Tatro we concluded
that the Secretary of Education had reasonably determined
that the term “medical services” referred only to services
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that must be performed by a physician, and not to school
health services. 468 U.S., at 892-894.  Accordingly, we
held that a specific form of health care (clean intermittent
catheterization) that is often, though not always, performed
by a nurse is not an excluded medical service. We refer-
enced the likely cost of the services and the competence of
school staff as justifications for drawing a line between phy-
sician and other services, 1bid., but our endorsement of that
line was unmistakable.® It is thus settled that the phrase

6“The regulations define ‘related services’ for handicapped children to
include ‘school health services,” 34 CFR §300.13(a) (1983), which are de-
fined in turn as ‘services provided by a qualified school nurse or other
qualified person,” §300.13(b)(10). ‘Medical services’ are defined as ‘serv-
ices provided by a licensed physician.” §300.13(b)(4). Thus, the Secre-
tary has [reasonably] determined that the services of a school nurse other-
wise qualifying as a ‘related service’ are not subject to exclusion as a
‘medical service,” but that the services of a physician are excludable as
such.

“. .. By limiting the ‘medical services’ exclusion to the services of a
physician or hospital, both far more expensive, the Secretary has given
a permissible construction to the provision.” 468 U. S., at 892-893 (em-
phasis added) (footnote omitted); see also id., at 894 (“[T]he regulations
state that school nursing services must be provided only if they can be
performed by a nurse or other qualified person, not if they must be per-
formed by a physician”).

Based on certain policy letters issued by the Department of Education,
it seems that the Secretary’s post-Tatro view of the statute has not been
entirely clear. FE. g., App. to Pet. for Cert. 64a. We may assume that the
Secretary has authority under the IDEA to adopt regulations that define
the “medical services” exclusion by more explicitly taking into account the
nature and extent of the requested services; and the Secretary surely has
the authority to enumerate the services that are, and are not, fairly in-
cluded within the scope of §1407(a)(17). But the Secretary has done nei-
ther; and, in this Court, he advocates affirming the judgment of the Court
of Appeals. Brief for United States as Amicus Curiae 7-8, 30; see also
Auer v. Robbins, 519 U. S. 452, 462 (1997) (an agency’s views as amicus
curiae may be entitled to deference). We obviously have no authority to
rewrite the regulations, and we see no sufficient reason to revise Tatro,
either.
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“medical services” in § 1401(a)(17) does not embrace all forms
of care that might loosely be described as “medical” in other
contexts, such as a claim for an income tax deduction. See
26 U. S. C. §213(d)(1) (1994 ed. and Supp. II) (defining “medi-
cal care”).

The District does not ask us to define the term so broadly.
Indeed, the District does not argue that any of the items
of care that Garret needs, considered individually, could be
excluded from the scope of 20 U. S. C. §1401(a)(17).” It could
not make such an argument, considering that one of the serv-
ices Garret needs (catheterization) was at issue in Tatro, and
the others may be provided competently by a school nurse
or other trained personnel. See App. to Pet. for Cert. 15a,
b2a. As the ALJ concluded, most of the requested serv-
ices are already provided by the District to other students,
and the in-school care necessitated by Garret’s ventilator
dependency does not demand the training, knowledge, and
judgment of a licensed physician. Id., at 5la—52a. While
more extensive, the in-school services Garret needs are no
more “medical” than was the care sought in Tatro.

Instead, the District points to the combined and continu-
ous character of the required care, and proposes a test under
which the outcome in any particular case would “depend
upon a series of factors, such as [1] whether the care is con-
tinuous or intermittent, [2] whether existing school health
personnel can provide the service, [3] the cost of the service,
and [4] the potential consequences if the service is not prop-
erly performed.” Brief for Petitioner 11; see also id., at
34-35.

The District’s multifactor test is not supported by any
recognized source of legal authority. The proposed factors
can be found in neither the text of the statute nor the regula-
tions that we upheld in Tatro. Moreover, the District offers
no explanation why these characteristics make one service

“See Tr. of Oral Arg. 4-5, 12.
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any more “medical” than another. The continuous character
of certain services associated with Garret’s ventilator de-
pendency has no apparent relationship to “medical” services,
much less a relationship of equivalence. Continuous serv-
ices may be more costly and may require additional school
personnel, but they are not thereby more “medical.” What-
ever its imperfections, a rule that limits the medical services
exemption to physician services is unquestionably a reason-
able and generally workable interpretation of the statute.
Absent an elaboration of the statutory terms plainly more
convincing than that which we reviewed in Tatro, there is no
good reason to depart from settled law.®

Finally, the District raises broader concerns about the fi-
nancial burden that it must bear to provide the services that
Garret needs to stay in school. The problem for the District
in providing these services is not that its staff cannot be
trained to deliver them; the problem, the District contends,
is that the existing school health staff cannot meet all of their

8 At oral argument, the District suggested that we first consider the
nature of the requested service (either “medical” or not); then, if the serv-
ice is “medical,” apply the multifactor test to determine whether the serv-
ice is an excluded physician service or an included school nursing service
under the Secretary of Education’s regulations. See Tr. of Oral Arg. 7,
13-14. Not only does this approach provide no additional guidance for
identifying “medical” services, it is also disconnected from both the statu-
tory text and the regulations we upheld in Irving Independent School
Dist. v. Tatro, 468 U. S. 883 (1984). “Medical” services are generally ex-
cluded from the statute, and the regulations elaborate on that statutory
term. No authority cited by the District requires an additional inquiry
if the requested service is both “related” and non-“medical.” Even if
§1401(a)(17) demanded an additional step, the factors proposed by the Dis-
trict are hardly more useful in identifying “nursing” services than they
are in identifying “medical” services; and the District cannot limit educa-
tional access simply by pointing to the limitations of existing staff. As
we noted in Tatro, the IDEA requires schools to hire specially trained
personnel to meet disabled student needs. Id., at 893.
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responsibilities and provide for Garret at the same time.’
Through its multifactor test, the District seeks to establish
a kind of undue-burden exemption primarily based on the
cost of the requested services. The first two factors can be
seen as examples of cost-based distinctions: Intermittent
care is often less expensive than continuous care, and the
use of existing personnel is cheaper than hiring additional
employees. The third factor—the cost of the service—
would then encompass the first two. The relevance of the
fourth factor is likewise related to cost because extra care
may be necessary if potential consequences are especially
serious.

The District may have legitimate financial concerns, but
our role in this dispute is to interpret existing law. Defining
“related services” in a manner that accommodates the cost
concerns Congress may have had, cf. Tatro, 468 U. S., at 892,
is altogether different from using cost itself as the definition.
Given that § 1401(a)(17) does not employ cost in its definition
of “related services” or excluded “medical services,” accept-
ing the District’s cost-based standard as the sole test for
determining the scope of the provision would require us to
engage in judicial lawmaking without any guidance from
Congress. It would also create some tension with the pur-
poses of the IDEA. The statute may not require public
schools to maximize the potential of disabled students com-

9See Tr. of Oral Arg. 4-5, 13; Brief for Petitioner 6-7, 9. The District,
however, will not necessarily need to hire an additional employee to meet
Garret’s needs. The District already employs a one-on-one teacher associ-
ate (TA) who assists Garret during the schoolday. See App. to Pet. for
Cert. 26a-27a. At one time, Garret’s TA was a licensed practical nurse
(LPN). In light of the state Board of Nursing’s recent ruling that the
District’s registered nurses may decide to delegate Garret’s care to an
LPN, see Brief for United States as Amicus Curiae 9-10 (filed Apr. 22,
1998), the dissent’s future-cost estimate is speculative. See App. to Pet.
for Cert. 28a, 58a—60a (if the District could assign Garret’s care to a TA
who is also an LLPN, there would be “a minimum of additional expense”).
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mensurate with the opportunities provided to other children,
see Rowley, 458 U. S., at 200; and the potential financial bur-
dens imposed on participating States may be relevant to ar-
riving at a sensible construction of the IDEA, see Tatro, 468
U.S., at 892. But Congress intended “to open the door of
public education” to all qualified children and “require[d]
participating States to educate handicapped children with
nonhandicapped children whenever possible.” Rowley, 458
U. S., at 192, 202; see id., at 179-181; see also Honig v. Doe,
484 U. S. 305, 310-311, 324 (1988); §§1412(1), (2)(C), (5)(B).1°

1 The dissent’s approach, which seems to be even broader than the Dis-
trict’s, is unconvincing. The dissent’s rejection of our unanimous decision
in Tatro comes 15 years too late, see Patterson v. McLean Credit Union,
491 U. S. 164, 172-173 (1989) (stare decisis has “special force” in statutory
interpretation), and it offers nothing constructive in its place. Aside from
rejecting a “provider-specific approach,” the dissent cites unrelated stat-
utes and offers a circular definition of “medical services.” Post, at 81
(opinion of THOMAS, J.) (“‘services’ that are ‘medical’ in ‘nature’”). More-
over, the dissent’s approach apparently would exclude most ordinary
school nursing services of the kind routinely provided to nondisabled chil-
dren; that anomalous result is not easily attributable to congressional in-
tent. See Tatro, 468 U. S., at 893.

In a later discussion the dissent does offer a specific proposal: that we
now interpret (or rewrite) the Secretary’s regulations so that school dis-
tricts need only provide disabled children with “health-related services
that school nurses can perform as part of their normal duties.” Post,
at 85. The District does not dispute that its nurses “can perform” the
requested services, so the dissent’s objection is that District nurses would
not be performing their “normal duties” if they met Garret’s needs. That
is, the District would need an “additional employee.” Ibid. This pro-
posal is functionally similar to a proposed regulation—ultimately with-
drawn—that would have replaced the “school health services” provision.
See 47 Fed. Reg. 33838, 33854 (1982) (the statute and regulations may not
be read to affect legal obligations to make available to handicapped chil-
dren services, including school health services, made available to nonhand-
icapped children). The dissent’s suggestion is unacceptable for several
reasons. Most important, such revisions of the regulations are better left
to the Secretary, and an additional staffing need is generally not a suffi-
cient objection to the requirements of §1401(a)(17). See n. 8, supra.
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This case is about whether meaningful access to the public
schools will be assured, not the level of education that a
school must finance once access is attained. It is undisputed
that the services at issue must be provided if Garret is to
remain in school. Under the statute, our precedent, and the
purposes of the IDEA, the District must fund such “related
services” in order to help guarantee that students like Garret
are integrated into the public schools.

The judgment of the Court of Appeals is accordingly

Affirmed.

JUSTICE THOMAS, with whom JUSTICE KENNEDY joins,
dissenting.

The majority, relying heavily on our decision in Irving In-
dependent School Dist. v. Tatro, 468 U. S. 883 (1984), con-
cludes that the Individuals with Disabilities Education Act
(IDEA), 20 U.S.C. §1400 et seq., requires a public school
district to fund continuous, one-on-one nursing care for dis-
abled children. Because Tatro cannot be squared with the
text of IDEA, the Court should not adhere to it in this case.
Even assuming that Tatro was correct in the first instance,
the majority’s extension of it is unwarranted and ignores the
constitutionally mandated rules of construction applicable to
legislation enacted pursuant to Congress’ spending power.

I

As the majority recounts, ante, at 68, IDEA authorizes the
provision of federal financial assistance to States that agree
to provide, inter alia, “special education and related serv-
ices” for disabled children. §1401(a)(18). In Tatro, supra,
we held that this provision of IDEA required a school dis-
trict to provide clean intermittent catheterization to a dis-
abled child several times a day. In so holding, we relied on
Department of Education regulations, which we concluded
had reasonably interpreted IDEA’s definition of “related
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services”! to require school districts in participating States
to provide “school nursing services” (of which we assumed
catheterization was a subcategory) but not “services of a
physician.” Id., at 892-893. This holding is contrary to the
plain text of IDEA, and its reliance on the Department of
Education’s regulations was misplaced.

A

Before we consider whether deference to an agency regu-
lation is appropriate, “we first ask whether Congress has ‘di-
rectly spoken to the precise question at issue. If the intent
of Congress is clear, that is the end of the matter; for the
court, as well as the agency, must give effect to the unambig-
uously expressed intent of Congress.”” National Credit
Union Adman. v. First Nat. Bank & Trust Co., 522 U. S. 479,
499-500 (1998) (quoting Chevron U. S. A. Inc. v. Natural Re-
sources Defense Council, Inc., 467 U. S. 837, 842—-843 (1984)).

Unfortunately, the Court in Tatro failed to consider this
necessary antecedent question before turning to the Depart-
ment of Education’s regulations implementing IDEA’s re-
lated services provision. The Court instead began “with the
regulations of the Department of Education, which,” it said,
“are entitled to deference.” 468 U.S., at 891-892. The
Court need not have looked beyond the text of IDEA, which
expressly indicates that school districts are not required to
provide medical services, except for diagnostic and evalua-
tion purposes. 20 U.S.C. §1401(a)(17). The majority as-
serts that Tatro precludes reading the term “medical serv-

LIDEA currently defines “related services” as “transportation, and such
developmental, corrective, and other supportive services (including speech
pathology and audiology, psychological services, physical and occupational
therapy, recreation, including therapeutic recreation, social work services,
counseling services, including rehabilitation counseling, and medical serv-
ices, except that such medical services shall be for diagnostic and evalua-
tion purposes only) as may be required to assist a child with a disability
to benefit from special education . . ..” 20 U.S.C. §1401(a)(17) (empha-
sis added).
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ices” to include “all forms of care that might loosely be
described as ‘medical.’” Ante, at 75. The majority does
not explain, however, why “services” that are “medical” in
nature are not “medical services.” Not only is the definition
that the majority rejects consistent with other uses of the
term in federal law,? it also avoids the anomalous result of
holding that the services at issue in Tatro (as well as in this
case), while not “medical services,” would nonetheless qual-
ify as medical care for federal income tax purposes. Ante,
at 74-75.

The primary problem with 7Tatro, and the majority’s reli-
ance on it today, is that the Court focused on the provider of
the services rather than the services themselves. We do not
typically think that automotive services are limited to those
provided by a mechanic, for example. Rather, anything
done to repair or service a car, no matter who does the work,
is thought to fall into that category. Similarly, the term
“food service” is not generally thought to be limited to work
performed by a chef. The term “medical” similarly does not
support Tatro’s provider-specific approach, but encompasses
services that are “of, relating to, or concerned with physi-
cians or with the practice of medicine.” See Webster’s
Third New International Dictionary 1402 (1986) (emphasis
added); see also id., at 1551 (defining “nurse” as “a person
skilled in caring for and waiting on the infirm, the injured,
or the sick; specif: one esp. trained to carry out such duties
under the supervision of a physician”).

2See, e. g., 38 U. S. C. §1701(6) (“The term ‘medical services’ includes, in
addition to medical examination, treatment, and rehabilitative services—
. surgical services, dental services . . . , optometric and podiatric
services, . . . preventive health services, . . . [and] such consultation, profes-
sional counseling, training, and mental health services as are necessary in
connection with the treatment”); § 101(28) (“The term ‘nursing home care’
means the accommodation of convalescents . . . who require nursing care
and related medical services”); 26 U. S. C. §213(d)(1) (“The term ‘medical
care’ means amounts paid—. . . for the diagnosis, cure, mitigation, treat-
ment, or prevention of disease”).
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IDEA’s structure and purpose reinforce this textual inter-
pretation. Congress enacted IDEA to increase the educa-
tional opportunities available to disabled children, not to
provide medical care for them. See 20 U. S. C. §1400(c) (“It
is the purpose of this chapter to assure that all children with

disabilities have . . . a free appropriate public education”);
see also §1412 (“In order to qualify for assistance . .. a State
shall demonstrate . . . [that it] has in effect a policy that

assures all children with disabilities the right to a free appro-
priate public education”); Board of Ed. of Hendrick Hudson
Central School Dist., Westchester Cty. v. Rowley, 458 U. S.
176, 179 (1982) (“The Act represents an ambitious federal
effort to promote the education of handicapped children”).
As such, where Congress decided to require a supportive
service—including speech pathology, occupational therapy,
and audiology—that appears “medical” in nature, it took care
to do so explicitly. See §1401(a)(17). Congress specified
these services precisely because it recognized that they
would otherwise fall under the broad “medical services” ex-
clusion. Indeed, when it crafted the definition of related
services, Congress could have, but chose not to, include “nur-
sing services” in this list.
B

Tatro was wrongly decided even if the phrase “medical
services” was subject to multiple constructions, and there-
fore, deference to any reasonable Department of Education
regulation was appropriate. The Department of Education
has never promulgated regulations defining the scope of
IDEA’s “medical services” exclusion. One year before Tatro
was decided, the Secretary of Education issued proposed
regulations that defined excluded medical services as “serv-
ices relating to the practice of medicine.” 47 Fed. Reg.
33838 (1982). These regulations, which represent the De-
partment’s only attempt to define the disputed term, were
never adopted. Instead, “[t]he regulations actually define
only those ‘medical services’ that are owed to handicapped
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children,” Tatro, 468 U. S., at 892, n. 10 (emphasis in origi-
nal), not those that are not. Now, as when Tatro was de-
cided, the regulations require districts to provide services
performed “‘by a licensed physician to determine a child’s
medically related handicapping condition which results in the
child’s need for special education and related services.””
Ibid. (quoting 34 CFR §300.13(b)(4) (1983), recodified and
amended as 34 CFR §300.16(b)(4) (1998).

Extrapolating from this regulation, the Tatro Court pre-
sumed that this meant that “‘medical services’ not owed
under the statute are those ‘services by a licensed physician’
that serve other purposes.” Tatro, supra, at 892, n. 10 (em-
phasis deleted). The Court, therefore, did not defer to the
regulation itself, but rather relied on an inference drawn
from it to speculate about how a regulation might read if the
Department of Education promulgated one. Deference in
those circumstances is impermissible. We cannot defer to a
regulation that does not exist.?

II

Assuming that Tatro was correctly decided in the first in-
stance, it does not control the outcome of this case. Because
IDEA was enacted pursuant to Congress’ spending power,
Rowley, supra, at 190, n. 11, our analysis of the statute in
this case is governed by special rules of construction. We
have repeatedly emphasized that, when Congress places con-
ditions on the receipt of federal funds, “it must do so unam-
biguously.” Pennhurst State School and Hospital v. Hal-

3Nor do I think that it is appropriate to defer to the Department of
Education’s litigating position in this case. The agency has had ample
opportunity to address this problem but has failed to do so in a formal
regulation. Instead, it has maintained conflicting positions about whether
the services at issue in this case are required by IDEA. See ante, at 74,
n. 6. Under these circumstances, we should not assume that the litigating
position reflects the “agency’s fair and considered judgment.” Auer v.
Robbins, 519 U. S. 452, 462 (1997).
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derman, 451 U. S. 1, 17 (1981). See also Rowley, supra, at
190, n. 11; South Dakota v. Dole, 483 U. S. 203, 207 (1987);
New York v. United States, 505 U. S. 144, 158 (1992). This
is because a law that “condition[s] an offer of federal funding
on a promise by the recipient . . . amounts essentially to a
contract between the Government and the recipient of
funds.” Gebser v. Lago Vista Independent School Dist., 524
U. S. 274, 286 (1998). As such, “[t]he legitimacy of Congress’
power to legislate under the spending power . . . rests on
whether the State voluntarily and knowingly accepts the
terms of the ‘contract.” There can, of course, be no knowing
acceptance if a State is unaware of the conditions or is unable
to ascertain what is expected of it.” Pennhurst, supra, at
17 (citations omitted). It follows that we must interpret
Spending Clause legislation narrowly, in order to avoid sad-
dling the States with obligations that they did not anticipate.

The majority’s approach in this case turns this Spending
Clause presumption on its head. We have held that, in
enacting IDEA, Congress wished to require “States to
educate handicapped children with nonhandicapped children
whenever possible,” Rowley, supra, at 202. Congress, how-
ever, also took steps to limit the fiscal burdens that States
must bear in attempting to achieve this laudable goal.
These steps include requiring States to provide an education
that is only “appropriate” rather than requiring them to
maximize the potential of disabled students, see 20 U. S. C.
§1400(c); Rowley, supra, at 200, recognizing that integration
into the public school environment is not always possible, see
§1412(5), and clarifying that, with a few exceptions, public
schools need not provide “medical services” for disabled
students, §§1401(a)(17) and (18).

For this reason, we have previously recognized that Con-
gress did not intend to “impos[e] upon the States a burden
of unspecified proportions and weight” in enacting IDEA.
Rowley, supra, at 190, n. 11. These federalism concerns re-
quire us to interpret IDEA’s related services provision, con-
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sistent with Tatro, as follows: Department of Education reg-
ulations require districts to provide disabled children with
health-related services that school nurses can perform as
part of their normal duties. This reading of Tatro, although
less broad than the majority’s, is equally plausible and
certainly more consistent with our obligation to interpret
Spending Clause legislation narrowly. Before concluding
that the district was required to provide clean intermittent
catheterization for Amber Tatro, we observed that school
nurses in the district were authorized to perform services
that were “difficult to distinguish from the provision of [clean
intermittent catheterization] to the handicapped.” Tatro,
468 U. S., at 893. We concluded that “[i]Jt would be strange
indeed if Congress, in attempting to extend special services
to handicapped children, were unwilling to guarantee them
services of a kind that are routinely provided to the nonhand-
icapped.” Id., at 893-894.

Unlike clean intermittent catheterization, however, a
school nurse cannot provide the services that respondent
requires, see ante, at 69-70, n. 3, and continue to perform
her normal duties. To the contrary, because respondent
requires continuous, one-on-one care throughout the entire
schoolday, all agree that the district must hire an additional
employee to attend solely to respondent. This will cost a
minimum of $18,000 per year. Although the majority recog-
nizes this fact, it nonetheless concludes that the “more exten-
sive” nature of the services that respondent needs is irrele-
vant to the question whether those services fall under the
medical services exclusion. Ante, at 75. This approach dis-
regards the constitutionally mandated principles of construc-
tion applicable to Spending Clause legislation and blindsides
unwary States with fiscal obligations that they could not

have anticipated.
*k *k *k

For the foregoing reasons, I respectfully dissent.
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As relevant here, the Federal Service Labor-Management Relations Stat-

ute (Statute) requires federal agencies and their employees’ unions to
“meet and negotiate in good faith for the purposes of arriving at a collec-
tive bargaining agreement,” 5 U. S. C. §7114(a)(4); and creates the Fed-
eral Labor Relations Authority, giving it broad adjudicatory, policymak-
ing, and rulemaking powers to implement the Statute, §§7104, 7105.
The Authority initially held that §7114(a)(4)’s good-faith-bargaining re-
quirement does not extend to union-initiated proposals during the term
of the basic contract. The D. C. Circuit disagreed, and in response, the
Authority reversed its position. In this suit, a federal employees’ union
proposed including in its basic contract with a subagency of the Depart-
ment of the Interior (Agency) a provision obligating the Agency to nego-
tiate, at the union’s request, about midterm matters not in the original
contract. Relying on the Fourth Circuit’s view that union-initiated
midterm bargaining is inconsistent with the Statute, the Agency refused
to accept, or bargain about, the proposed clause. However, the Author-
ity ordered the Agency to bargain. The Fourth Circuit set aside that
order, holding that the Statute prohibits such a provision.

Held: The Statute delegates to the Authority the legal power to deter-

mine whether parties must engage in midterm bargaining or bargaining
about midterm bargaining. Pp. 91-101.

(a) The Statute itself does not resolve the midterm bargaining ques-
tion. Section 7114(a)(4)’s language is sufficiently ambiguous or open on
the point as to require judicial deference to reasonable interpretation or
elaboration by the agency charged with the Statute’s execution. Such
ambiguity is inconsistent both with the Fourth Circuit’s absolute read-
ing that the Statute prohibits midterm bargaining and with the D. C.
Circuit’s similarly absolute, but opposite, reading. It is perfectly con-
sistent, however, with the conclusion that Congress delegated to the

*Together with No. 97-1243, Federal Labor Relations Authority v.

Department of the Interior et al., also on certiorari to the same court.
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Authority the power to determine whether, when, where, and what sort
of midterm bargaining is required. This conclusion is supported by the
Statute’s delegation of rulemaking, adjudicatory, and policymaking pow-
ers to the Authority and by precedent recognizing the similarity of the
Authority’s public-sector and the National Labor Relations Board’s
private-sector roles, see Bureaw of Alcohol, Tobacco and Firearms v.
FLRA, 464 U. S. 89, 97.  Pp. 91-99.

(b) For similar reasons, the Statute also grants the Authority leeway
in answering the question whether an agency must bargain endterm
about including in the basic labor contract a midterm bargaining clause.
The Authority’s judgment that the parties must bargain over such a
provision was occasioned by the D. C. Circuit’s holding that the Statute
imposes a duty to bargain midterm. Since the Statute does not resolve
the question of midterm bargaining, nor the related question of bargain-
ing about midterm bargaining, the Authority should have the opportu-
nity to consider these questions aware that the Statute permits, but
does not compel, the conclusions it reached. Pp. 99-101.

132 F. 3d 157, vacated and remanded.

BREYER, J., delivered the opinion of the Court, in which STEVENS, KEN-
NEDY, SOUTER, and GINSBURG, JJ., joined. O’CONNOR, J., filed a dissent-
ing opinion, in which REHNQUIST, C. J., joined, and in which SCALIA and
THOMAS, JJ., joined as to Part I, post, p. 101.

Gregory O’Duden argued the cause for petitioner in
No. 97-1184. With him on the briefs was Barbara A. Atkin.
David M. Smith argued the cause for petitioner in No. 97—
1243. With him on the brief was James F. Blandford.

Irving L. Gornstein argued the cause for the Department
of the Interior in both cases. On the brief were Solicitor
General Waxman, Assistant Attorney General Hunger,
Deputy Solicitor General Underwood, Jonathan E. Nuech-
terlein, William Kanter, Robert M. Loeb, and Sushma
Sonai. ¥

tJonathan P. Hiatt, James B. Coppess, Marsha S. Berzon, Laurence
Gold, Mark D. Roth, and Kevin M. Grile filed a brief for the American
Federation of Labor and Congress of Industrial Organizations et al. as
amici curiae urging reversal.
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JUSTICE BREYER delivered the opinion of the Court.

The Federal Service Labor-Management Relations Statute
requires federal agencies and the unions that represent their
employees to “meet and negotiate in good faith for the pur-
poses of arriving at a collective bargaining agreement.” 5
U.S. C. §7114(a)(4). We here consider whether that duty to
bargain extends to a clause proposed by a union that would
bind the parties to bargain midterm—that is, while the basic
comprehensive labor contract is in effect—about subjects not
included in that basic contract. We vacate a lower court
holding that the statutory duty to bargain does not encom-
pass midterm bargaining (or bargaining about midterm bar-
gaining). We conclude that the Statute delegates to the
Federal Labor Relations Authority the legal power to deter-
mine whether the parties must engage in midterm bargain-
ing (or bargaining about that matter). We remand these
cases so that the Authority may exercise that power.

I

Congress enacted the Federal Service Labor-Management
Relations Statute (Statute or FSLMRS) in 1978. See 5
U.S.C. §7101 et seq. Declaring that “labor organizations
and collective bargaining in the civil service are in the pub-
lic interest,” §7101(a), the Statute grants federal agency
employees the right to organize, provides for collective bar-
gaining, and defines various unfair labor practices. See
§§7114(a)(1), 7116. It creates the Federal Labor Relations
Authority, which it makes responsible for implementing the
Statute through the exercise of broad adjudicatory, policy-
making, and rulemaking powers. §§7104, 7105. And it es-
tablishes within the Authority a Federal Service Impasses
Panel, to which it grants the power to resolve negotiation
impasses through compulsory arbitration, § 7119, hence with-
out the strikes that the law forbids to federal employees,
§ 7116(b)(7).
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Of particular relevance here, the Statute requires a federal
agency employer to “meet” with the employees’ collective-
bargaining representative and to “negotiate in good faith for
the purposes of arriving at a collective bargaining agree-
ment.” §7114(a)(4). The Courts of Appeals disagree about
whether, or the extent to which, this good-faith-bargaining
requirement extends to midterm bargaining. Suppose, for
example, that the federal agency and the union negotiate a
basic 5-year contract. In the third year a matter arises that
the contract does not address. If the union seeks negotia-
tions about the matter, does the Statute require the agency
to bargain then and there, or can the agency wait for basic
contract renewal negotiations? Does it matter whether the
basic contract itself contains a “zipper clause” expressly for-
bidding such bargaining? Does it matter whether the basic
contract itself contains a clause expressly permitting mid-
term bargaining? Can the parties insist upon bargaining
endterm (that is, during the negotiations over adopting or
renewing a basic labor contract) about whether to include
one or the other such clauses in the basic contract itself?

In 1985 the Authority began to answer some of these ques-
tions. It considered a union’s effort to force midterm nego-
tiations about a matter the basic labor contract did not ad-
dress, and it held that the Statute did not require the agency
to bargain. Internal Revenue Service, 17 F. L. R. A. 731
(1985) (IRS I).

The Court of Appeals for the District of Columbia Cirecuit,
however, set aside the Authority’s ruling. The court held
that in light of the intent and purpose of the Statute, it must
be read to require midterm bargaining, inasmuch as it did
not create any distinction between bargaining at the end of
a labor contract’s term and bargaining during that term.
National Treasury Employees Union v. FLRA, 810 F. 2d
295 (1987) (NTEU). On remand the Authority reversed its
earlier position. Internal Revenue Service, 29 F. L. R. A.
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162, 166 (1987) (IRS II). Accepting the D. C. Circuit’s analy-
sis, the Authority held:

“[Tlhe duty to bargain in good faith imposed by the
Statute requires an agency to bargain during the term
of a collective bargaining agreement on negotiable
union-initiated proposals concerning matters which are
not addressed in the [basic] agreement and were not
clearly and unmistakably waived by the union during
negotiation of the agreement.” Id., at 167.

The Fourth Circuit has taken a different view of the mat-
ter. It has held that “union-initiated midterm bargaining is
not required by the statute and would undermine the con-
gressional policies underlying the statute.” Social Security
Administration v. FLRA, 956 F. 2d 1280, 1281 (1992) (SSA).
Nor, in its view, may the basic labor contract itself impose
a midterm bargaining duty upon the parties. Department
of Emergy v. FLRA, 106 F. 3d 1158, 1163 (1997) (holding un-
lawful a midterm bargaining clause that the Federal Service
Impasses Panel had imposed upon the parties’ basic labor
contract).

In the present suit, the National Federation of Federal
Employees, Local 1309 (Union), representing employees of
the United States Geological Survey, a subagency of the De-
partment of the Interior (Agency), proposed including in the
basic labor contract a midterm bargaining provision that said:

“The Union may request and the Employer will be
obliged to negotiate [midterm] on any negotiable matters
not covered by the provisions of this [basic] agreement.”
Department of Interior, 52 F. L. R. A. 475, 476 (1996).

The Agency, relying on the Fourth Circuit’s view that the
Statute prohibits such a provision, refused to accept, or to
bargain about, the proposed clause. The Authority, reiterat-
ing its own (and the D. C. Circuit’s) contrary view, held that
the Agency’s refusal to bargain amounted to an unfair labor
practice. Id., at 479-481. The Statute itself, said the Au-
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thority, imposes an obligation to engage in midterm bargain-
ing—an obligation that the proposed clause only reiterates.
Id., at 479-480. And even if such an obligation did not exist
under the Statute, the Authority added, a proposal to create
a contractual obligation to bargain midterm is a fit subject
for endterm negotiation. Id., at 480-481. Consequently,
the Authority ordered the Agency to bargain over the pro-
posed clause.

The Fourth Circuit set aside the Authority’s order. 132
F. 3d 157 (1997). The court reiterated its own view that the
Statute itself does not impose any midterm bargaining duty.
Id., at 161-162. That being so, it concluded, the parties
should not be required to bargain endterm about including a
clause that would require bargaining midterm. The court
reasoned that once bargaining over such a clause began, the
employer would have no choice but to accept the clause.
Were the employer not to do so (by bargaining to impasse
over the proposed clause), the Federal Service Impasses
Panel would then inevitably insert the clause over the em-
ployer’s objection, as the Impasses Panel (like the D. C. Cir-
cuit) believes that a midterm bargaining clause would merely
reiterate the duty to bargain midterm that the Statute itself
imposes. Ibid.

We granted certiorari to consider the conflicting views of
the Circuits.

II

We shall focus primarily upon the basic question that di-
vided the Circuits: Does the Statute itself impose a duty to
bargain during the term of an existing labor contract? The
Fourth Circuit thought that the Statute did not impose a
duty to bargain midterm and that the matter was sufficiently
clear to warrant judicial rejection of the contrary view of
the agency charged with the Statute’s administration. SSA,
supra, at 1284 (stating that “‘Congress has directly spoken
to the precise question at issue,”” and quoting Chevron
U S. A. Inc. v. Natural Resources Defense Council, Inc.,
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467 U. S. 837, 842 (1984)). We do not agree with the Fourth
Circuit, for we find the Statute’s language sufficiently ambig-
uous or open on the point as to require judicial deference
to reasonable interpretation or elaboration by the agency
charged with its execution. See id., at 842-845; Fort Stew-
art Schools v. FLRA, 495 U. S. 641, 644-645 (1990).

The D. C. Circuit, the Fourth Circuit, and the Authority
all agree that the Statute itself does not expressly address
union-initiated midterm bargaining. See NTEU, supra, at
298; SSA, supra, at 1284; Brief for Petitioner FLRA in
No. 97-1243, p. 18. The Statute’s relevant language simply
says that federal agency employer and union representative
“shall meet and negotiate in good faith for the purposes of
arriving at a collective bargaining agreement.” 5 U.S. C.
§7114(a)(4). It defines the key term “collective bargaining
agreement” as an “agreement entered into as a result of col-
lective bargaining.” §7103(a)(8). And it goes on to define
“collective bargaining” as involving the meeting of employer
and employee representatives “at reasonable times” to “con-
sult” and to “bargain in a good-faith effort to reach agree-
ment with respect to the conditions of employment,” incor-
porating “any collective bargaining agreement reached”
as a result of these negotiations in “a written document.”
§7103(a)(12). This language, taken literally, may or may not
include a duty to bargain collectively midterm.

The Agency, here represented by the Solicitor General, ar-
gues that in context, this language must exclude midterm
bargaining. We shall explain why we do not agree with
each of the Agency’s basic arguments.

First, the Agency makes a variety of linguistic arguments.
As an initial matter, it emphasizes the words “arriving at”
in the Statute’s general statement that the parties must bar-
gain “for the purposes of arriving at a collective bargaining
agreement.” This statement tends to exclude midterm bar-
gaining, the Agency contends, because parties engage in
midterm bargaining, not for the purpose of arriving at, but
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for the purpose of supplementing, their basic, comprehen-
sive labor contract. In other words, the basic collective-
bargaining agreement is the only appropriate destination at
which negotiations might “arriv(e].” The Agency adds that
“collective bargaining agreement” is a term of art, which
only and always refers to basic labor contracts, not to mid-
term agreements.

Further, while the Agency acknowledges that there is a
duty to bargain midterm in the private sector, see NLRB v.
Jacobs Manufacturing Co., 196 F. 2d 680 (CA2 1952), it ar-
gues that this private-sector duty is based upon language in
the National Labor Relations Act (NLRA) that is different
in significant respects from the language in the Statute here.
The Agency explains that the NLRA defines private-sector
collective bargaining to include (1) negotiation “with respect
to wages, hours, and other terms and conditions of employ-
ment, or [(2)] the negotiation of an agreement, or any ques-
tion arising thereunder.” 29 U.S.C. §158(d) (emphasis
added). The “or,” under this view, indicates that private-
sector employers have a comprehensive duty to “bargain col-
lectively” whether or not such bargaining is part of “the
negotiation of an agreement” leading to “written contract.”

In our view, these linguistic arguments, while logical,
make too much of too little. One can easily read “arriving
at a collective bargaining agreement” as including an agree-
ment reached at the conclusion of midterm bargaining, par-
ticularly because the Statute itself does no more than define
the relevant term “collective bargaining agreement” in a
circular way—as “an agreement entered into as a result of
collective bargaining.” 5 U.S. C. §7103(a)(8). Nor have we
found any statute, judicial opinion, agency document, or trea-
tise that says whether the words “collective bargaining
agreement” are words of art that must necessarily exclude
midterm agreements. Finally, the linguistic differences be-
tween the NLRA and the FSLMRS tell us little, particularly
given the fact that the two labor statutes, like collective bar-
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gaining itself, are not otherwise identical in the two sectors.
For all these reasons, we find in the relevant statutory lan-
guage ambiguity, not certainty.

Second, the Agency—Ilike the Fourth Circuit—contends
that the Statute’s policies demand a reading of the statutory
language that would exclude midterm bargaining from its
definition of “collective bargaining.” The availability of
midterm bargaining, the Agency argues, might lead unions
to withhold certain subjects from ordinary endterm negotia-
tions and then to raise them during the term, under more
favorable bargaining conditions. A union might conclude,
for example, that it is more likely to get what it wants by
presenting a proposal during the term (when no other issues
are on the table and a compromise is less likely) and then
negotiating to impasse, thus leaving the matter for the Fed-
eral Service Impasses Panel to resolve. The Agency also
points out that public-sector and private-sector bargaining
differ in this respect. Private-sector unions enforce their
views through strikes, and because they hesitate to strike
midterm, they also have no particular incentive to bargain
midterm. But public-sector unions enforce their views
through compulsory arbitration, not strikes. Hence, the ar-
gument goes, public-sector unions have a unique incentive to
bargain midterm on a piecemeal basis, thereby threatening
to undermine the basic collective-bargaining process. See,
e. ., SSA, 956 F. 2d, at 1288-1289.

Other policy concerns, however, argue for a different read-
ing of the Statute. Without midterm bargaining, for exam-
ple, will it prove possible to find a collective solution to a
workplace problem, say, a health or safety hazard, that first
appeared midterm? The Statute’s emphasis upon collective
bargaining as “contribut[ing] to the effective conduct of
public business,” 5 U.S. C. §7101(a)(1)(B), suggests that it
would favor joint, not unilateral, solutions to such midterm
problems.
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The Authority would seem better suited than a court to
make the workplace-related empirical judgments that would
help properly balance these, and other, policy-related consid-
erations. The Statute does not indicate that Congress itself
decided to make these specific policy judgments. Hence the
Agency’s policy arguments illustrate the need for the Au-
thority’s elaboration or refinement of the basic statutory
collective-bargaining obligation; they illustrate the appropri-
ateness of judicial deference to considered Authority views
on the matter; and, most importantly, they do not narrow
the scope of a statutory provision the language of which is
consistent with a variety of interpretations.

Third, the Agency argues that the Statute’s history and
prior administrative practice support its view that federal
agencies have no duty to bargain midterm. The Statute
grew out of an Executive Order that previously had gov-
erned federal-sector labor relations. See Exec. Order
No. 11491, 3 CFR 861 (1966-1970 Comp.), as amended by
Exec. Order Nos. 11616, 11636, and 11838, 3 CF'R 605, 634,
957 (1971-1975 Comp.). In support, the Agency cites a case
in which an Assistant Secretary of Labor, applying that Ex-
ecutive Order, dismissed an unfair labor practice complaint
on the ground, among others, that a federal agency need not
bargain over midterm union proposals. Army and Air
Force Exchange Serv., Capital Exchange Region Headquar-
ters, Case No. 22-6657(CA), 2 Rulings on Requests for Re-
view of Assistant Secretary of Labor for Labor-Management
Relations 561-562 (1976) (not reviewed by the Federal Labor
Relations Council, predecessor to the Authority); see IRS I,
17 F. L. R. A., at 736-737, n. 7 (finding, based upon this deci-
sion, that there was no obligation to bargain over midterm
union proposals under the Executive Order). A single alter-
native ground, however—in a single, unreviewed decision
from before the Statute was enacted—does not demonstrate
the kind of historical practice that one might assume would
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be reflected in the Statute, particularly when at least one
treatise suggested at the time that federal labor relations
practice was to the contrary. See H. Robinson, Negotiabil-
ity in the Federal Sector 10-11, and n. 9 (1981) (stating that
under the Executive Order both unions and agencies had a
continuing duty to bargain through the term of a basic
labor contract).

The Agency also points to a Senate Report in support of
its interpretation of the Statute. That Report speaks of the
parties’ “mutual duty to bargain” with respect to (1)
“changes in established personnel policies proposed by man-
agement,” and (2) “negotiable proposals initiated by either
the agency or [the union] . . . in the context of negotia-
tions leading to a basic collective bargaining agreement.”
S. Rep. No. 95-969, p. 104 (1978) (emphasis added). This
Report, however, concerns a bill that contains language simi-
lar to the language before us but was not enacted into law.
According to the D. C. Circuit, at least, any distinction be-
tween basic and midterm bargaining that is indicated by this
passage “did not survive the rejection by Congress of the
Senate’s restrictive view of the rights of labor and the impor-
tance of collective bargaining.” NTEU, 810 F. 2d, at 298.
In any event, the Report’s list of possible occasions for collec-
tive bargaining does not purport to be an exclusive list; it
does not say that the Statute was understood to exclude mid-
term bargaining; and any such implication is simply too dis-
tant to control our reading of the Statute.

Fourth, the Agency and the Fourth Circuit contend that
the “management rights” provision of the Statute, 5 U. S. C.
§ 7106, does authorize limited midterm bargaining in respect
to certain matters (not here at issue), and that by negative
implication it denies permission to bargain midterm in re-
spect to any others. See, e.g., SSA, supra, at 1284 (“The
inclusion of a specific duty of midterm effects bargaining

. suggests the inadvisability of reading a more general
duty into the statute”). Our examination of that provision,
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however, finds little support for such a strong negative
implication.

Subsection (a) of the management rights provision with-
draws from collective bargaining certain subjects that it re-
serves exclusively for decision by management. It specifies,
for example, that federal agency “management officialls]”
will retain their authority to hire, fire, promote, and assign
work, and also to determine the agency’s “mission, budget,
organization, number of employees, and internal security
practices.” §7106(a).

Subsection (b), however, permits a certain amount of
collective bargaining in respect to the very subjects that
subsection (a) withdrew. Subsection (b) states:

“Nothing in this section shall preclude any agency
and any labor organization from negotiating—

“(1) at the election of the agency, on the numbers,
types, and grades of employees or positions assigned to
any organizational subdivision, work project, or tour
of duty, or on the technology, methods, and means of
performing work;

“(2) procedures which management officials . . . will
observe in exercising any authority under this section;
or

“(3) appropriate arrangements for employees ad-
versely affected by the exercise of any authority under
this section by such management officials.” §7106(b)
(emphasis added).

The two subsections of the management rights provision,
taken together, do not help the Agency. While the provision
contemplates that bargaining over the impact and implemen-
tation of management changes may take place during the
term of the basic labor contract, subsection (b) need not be
read to actually impose a duty to bargain midterm. The
italicized clause, “[nJothing in this section shall preclude,”
indicates only that the delegation of certain rights to man-
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agement (e. g., promotions) shall not preclude negotiations
about certain related matters (e. g., promotion procedures).
By its terms, then, subsection (b) does nothing more than
create an exception to subsection (a), preserving the duty to
bargain with respect to certain matters otherwise committed
to the discretion of management. Because §7106(b) chiefly
addresses the subject matter of bargaining and not the tim-
ing, one could reasonably conclude that while that subsection
contemplates midterm bargaining in the circumstances there
specified, the duty to bargain midterm finds its source else-
where in the Statute. Hence, the management rights provi-
sion seems to hurt, as much as to help, the Agency’s basic
argument.

The upshot of this analysis is that where the Agency and
the Fourth Circuit find a clear statutory denial of any mid-
term bargaining obligation, we find ambiguity created by the
Statute’s use of general language that might, or might not,
encompass various forms of midterm bargaining. That kind
of statutory ambiguity is inconsistent both with the Fourth
Circuit’s absolute reading of the Statute and also with the
D. C. Circuit’s similarly absolute, but opposite, reading.
Compare SSA, 956 F. 2d, at 1284, with NTEU, 810 F. 2d, at
301 (rejecting the Authority’s position that there is no duty
to bargain midterm on the ground that it is “contrary to the
intent of the legislature and the guiding purpose of the stat-
ute”). Indeed, the D. C. Circuit’s analysis implicitly con-
cedes the need to make at least some midterm bargaining
distinctions, when it assumes that the midterm bargaining
obligation does not extend to matters that are covered by
the basic contract. See id., at 296.

The statutory ambiguity is perfectly consistent, however,
with the conclusion that Congress delegated to the Authority
the power to determine—within appropriate legal bounds,
see, e.g., b U.S.C. §706 (Administrative Procedure Act);
Chevron U. S. A. Inc. v. Natural Resources Defense Council,
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Inc., 467 U. S. 837 (1984)—whether, when, where, and what
sort of midterm bargaining is required. The Statute’s dele-
gation of rulemaking, adjudicatory, and policymaking powers
to the Authority supports this conclusion. See 5 U.S.C.
§7105(a)(1) (“Authority shall provide leadership in establish-
ing policies and guidance”); §7105(a)(2)(E) (Authority “re-
solves issues relating to the duty to bargain in good faith”);
§7117(c) (Authority resolves disputes about whether the
duty to bargain in good faith extends to a particular matter);
accord, American Federation of Govt. Employees, Local
2986, AFL-CIO v. FLRA, 775 F. 2d 1022, 1027 (CA9 1985);
American Federation of Govt. Employees, AFL-CI0, Coun-
cil of Soc. Sec. Dist. Office Locals, San Francisco Region V.
FLRA, 716 F. 2d 47, 50 (CADC 1983). This conclusion is
also supported by precedent recognizing the similarity of the
Authority’s public-sector and the National Labor Relations
Board’s private-sector roles. As we have recognized, the
Authority’s function is “to develop specialized expertise in
its field of labor relations and to use that expertise to give
content to the principles and goals set forth in the Act,” and
it “is entitled to considerable deference when it exercises its
‘special function of applying the general provisions of the Act
to the complexities’ of federal labor relations.” Bureau of
Alcohol, Tobacco and Firearms v. FLRA, 464 U. S. 89, 97
(1983) (quoting NLRB v. Erie Resistor Corp., 373 U. S. 221,
236 (1963)).

We conclude that Congress “left” the matters of whether,
when, and where midterm bargaining is required “to be re-
solved by the agency charged with the administration of the
statute in light of everyday realities.” Chevron, supra, at
865-866.

11

The specific question before us is whether an agency must
bargain endterm about including in the basic labor contract
a clause that would require certain forms of midterm bar-
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gaining. As is true of midterm bargaining itself, and for
similar reasons, the Statute grants the Authority leeway
(within ordinary legal limits) in answering that question as
well.

The Authority says that it has determined, as a matter of
its own judgment, that the parties must bargain over such a
provision. Our reading of its relevant administrative deter-
minations, however, leads us to conclude that its judgment
on the matter was occasioned by the D. C. Circuit’s holding
that the Statute must be read to impose on agencies a duty
to bargain midterm. See, e.g., Merit Systems Protection
Bd. Professional Assn., 30 F. L. R. A. 852, 859-860 (1988)
(midterm bargaining clause is negotiable because it “reiter-
ates a right the Union has under the Statute”); 52 F. L. R. A.,
at 479 (in the instant suit, restating that same conclusion).
The Authority did indicate below that even if it agreed with
the Fourth Circuit’s position that the Statute does not im-
pose a duty to bargain midterm, the outcome in this litigation
would be no different, as the Authority “‘has previously up-
held the negotiability of proposals despite the absence of a
statutory right concerning the matter in question.”” Id., at
480 (quoting Department of Energy, 51 F. L. R. A. 124, 127
(1995), enf. denied, Department of Energy v. FLRA, 106
F. 3d 1158 (CA4 1997)). This explanation, however, seems
more an effort to respond to, and to distinguish, a contrary
judicial authority, rather than an independently reasoned
effort to develop complex labor policies. Regardless, the
Authority’s conclusion would seem linked to the D. C. Cir-
cuit’s basic understanding about the statutory requirements.

In light of our determination that the Statute does not
resolve the question of midterm bargaining, nor the related
question of bargaining about midterm bargaining, we believe
the Authority should have the opportunity to consider these
questions aware that the Statute permits, but does not com-
pel, the conclusions it reached.



Cite as: 526 U. S. 86 (1999) 101

O’CONNOR, J., dissenting

The judgment of the Fourth Circuit is vacated, and the
cases are remanded for further proceedings consistent with
this opinion.

It is so ordered.

JUSTICE O’CONNOR, with whom THE CHIEF JUSTICE joins,
and with whom JUSTICE SCALIA and JUSTICE THOMAS join
as to Part I, dissenting.

The Court today ignores the plain meaning of the Fed-
eral Service Labor-Management Relations Statute (Federal
Labor Statute or Statute) and erroneously concludes that
when an agency responds to a judicial decision by abandon-
ing its own interpretation of a statute and adopting that of
the judicial forum this Court should defer to the agency’s
revised position, rather than evaluate whether the revised
interpretation renders, in fact, the most plausible reading of
the statute. I respectfully dissent.

I

The Federal Labor Statute plainly does not impose a gen-
eral duty on agencies to bargain midterm. See Social Secu-
rity Administration v. FLRA, 956 F. 2d 1280, 1281 (CA4
1992). Whether the language of a statute is plain or am-
biguous is determined “by reference to the language it-
self, the specific context in which that language is used, and
the broader context of the statute as a whole.” Robinson v.
Shell 01l Co., 519 U. S. 337, 341 (1997).

Here, the language of the Federal Labor Statute, as well
as the specific and broader contexts in which that language
is used, demonstrates that the Statute is unambiguous. The
Federal Labor Statute specifies a few instances where mid-
term bargaining is required, see 5 U. S. C. §7106(b), but it
contains no provision that expressly or implicitly imposes a
general duty on agencies to bargain during the term of a
collective bargaining agreement. Rather, Congress defined
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the general duty to bargain to include only a duty to “meet
and negotiate in good faith for the purposes of arriving
at a collective bargaining agreement,” §7114(a)(4) (emphasis
added), and obligated agencies to negotiate “with a sin-
cere resolve to reach a collective bargaining agreement,”
§7114(b)(1) (emphasis added); see also § 7114(b)(5) (requiring
parties “to take such steps as are necessary to implement
such agreement”). The term “arrive” is commonly under-
stood to mean “to reach a destination” or “to gain or achieve
an end.” See Webster’s Third New International Diction-
ary 121 (1976). Thus, by its terms, the Federal Labor Stat-
ute requires an agency to “meet and negotiate in good faith”
with unions only “for the purposes of” achieving an end: a
comprehensive collective bargaining agreement. See also
§7103(a)(8) (defining “collective bargaining agreement” as
“an agreement” reached through collective bargaining);
§7103(a)(12) (defining “collective bargaining,” in part, as “to
reach [an] agreement with respect to the conditions of
employment”).

The Court suggests that, because a midterm bargaining
agreement is an end agreement of negotiation, the duty to
bargain may encompass midterm agreements as well. See
ante, at 93. As the word “midterm” suggests, however, such
agreements are only a “midpoint” in the term of the underly-
ing collective bargaining agreement. Because such agree-
ments do not stand alone but relate back to the primary col-
lective bargaining agreement, a midterm agreement is most
appropriately regarded as a modification of, or a supplement
to, the primary agreement reached pursuant to the Federal
Labor Statute. See, e.g., 29 U.S.C. §158(d) (describing
midterm bargaining agreements in private sector as “modi-
fication[s]” to the primary agreement). The Federal Labor
Statute expresses no general duty on the part of agencies
to negotiate modifications or supplements to an existing col-
lective bargaining agreement. With respect to modifica-
tions and supplements, the Statute requires only that agen-
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cies bargain over a few specified topics. See 5 U.S.C.
§7106(b).

Section 7106(b) obligates an agency to bargain midterm
over specified agency initiatives, such as the creation of “pro-
cedures which management officials of the agency will ob-
serve in exercising any authority” under the Federal Labor
Statute. §7106(b)(2); see also §7106(b)(3) (providing for
bargaining over “appropriate arrangements for employees
adversely affected by the exercise of any authority under
this section by such management officials”); American Fed-
eration of Government Employees, AFL-CIO, Local 2782 v.
FLRA, 702 F. 2d 1183, 1186-1187 (CADC 1983). Because
the Statute specifies a few, limited topics that are subject to
midterm bargaining, it cannot be construed to require mid-
term bargaining generally. Such a construction, indeed,
renders the specific and general obligations redundant. See,
e. 9., United States v. Nordic Village, Inc., 503 U. S. 30, 36
(1992).

The Court reasons that §7106(b) does not define a limited
duty to bargain midterm because it merely defines excep-
tions to §7106(a), which, in turn, defines managerial rights
that are themselves exceptions to the duties outlined in the
Statute. Moreover, because the section’s introductory lan-
guage “indicates only that the delegation of certain rights to
management . . . shall not preclude negotiations about cer-
tain related matters,” see ante, at 97-98, the Court suggests
that § 7106(b) defines a permissive exception to an exception
rather than an obligation. It thus follows from the struc-
ture and text of § 7106(b) that “the duty to bargain midterm
finds its source elsewhere in the Statute.” Amnte, at 98.

The Court’s reliance on §7106(b)’s introductory language
is misplaced because the subparts of §7106(b) indicate that
this section defines an obligation, not a permissive exception.
Specifically, although § 7106(b)(1) provides that an agency at
its election can initiate bargaining on working conditions,
§§7106(b)(2) and (b)(3) are mandatory, requiring that agen-
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cies bargain midterm over the matters specified. At the
very least, §§7106(b)(2) and (b)(3) demonstrate that Con-
gress intended to impose only a limited duty on agencies to
bargain midterm. Even assuming §7106(b) is permissive,
there is no basis for the Court’s conclusion that this section
demonstrates that a generalized duty to bargain midterm
emanates from another statutory source; indeed, there is no
other provision of the Statute from which such a duty could
emanate. See ante, at 98. Accordingly, it is plain from its
language and structure that a general duty to engage in mid-
term bargaining is not prescribed by the Federal Labor
Statute.

That the Federal Labor Statute contemplates a single end
agreement, and not supplementary agreements or modifica-
tions, is also demonstrated by a comparison of it to the Na-
tional Labor Relations Act (NLRA), the Statute’s private-
sector counterpart. The duty to bargain, as defined in the
NLRA, includes “the negotiation of an agreement, or any
question arising thereunder.” 29 U. S. C. § 158(d) (emphasis
added). This broad definition of the duty, which clearly con-
templates negotiation of midterm agreements, stands in
stark contrast to the duty defined in the Federal Labor Stat-
ute, to “arrivle] at a collective bargaining agreement.” 5
U.S.C. §7114(a)(4). The NLRA also contains a proviso lim-
iting this broad duty to negotiate when there is “in effect a
collective-bargaining contract covering employees in an in-
dustry” and a party desires to “modify” that contract. 29
U.S. C. §158(d). For example, there is no duty to engage in
midterm bargaining over matters already “contained in” the
existing collective bargaining agreement. Ibid. As noted
above, the Federal Labor Statute lacks any comparable lan-
guage. Because, at the time it drafted the Statute, Con-
gress knew that the NLRA defined a duty to bargain mid-
term, see NLRB v. Jacobs Mfg. Co., 196 F. 2d 680, 684 (CA2
1952), this omission indicates that Congress did not intend to
include a similar duty in the Federal Labor Statute.
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The Court concludes, nevertheless, that this omission is
irrelevant because the Federal Labor Statute and the
NLRA, as well as collective bargaining in the public and pri-
vate sectors, are different. See ante, at 93; see also Fort
Stewart Schools v. FLRA, 495 U. S. 641, 648 (1990) (observ-
ing that the Federal Labor Statute and the NLRA should
not be read in pari materia). To be sure, there are differ-
ences between the Acts, but that fact does not render a com-
parison of them irrelevant. It is well established that “the
interpretation of a doubtful statute may be influenced by lan-
guage of other statutes which are not specifically related,
but which apply to similar persons, things, or relationships.”
2B N. Singer, Sutherland on Statutory Construction §53.03,
p. 233 (rev. 5th ed. 1992). Employing this principle, the
Court has previously compared nonanalogous statutes to aid
its interpretation of them. See Owerstreet v. North Shore
Corp., 318 U. S. 125, 131-132 (1943) (using Federal Employ-
ers’ Liability Act to aid interpretation of Fair Labor Stand-
ards Act of 1938 even though the two Acts were not strictly
analogous). In light of these principles of construction, the
NLRA may be used to aid our interpretation of the Federal
Labor Statute. See also Bureaw of Alcohol, Tobacco and
Firearms v. FLRA, 464 U. S. 89, 92-93, 96-97 (1983) (analo-
gizing the Federal Labor Relations Authority (FLRA) to the
National Labor Relations Board).

A comparison of the two statutes explains why a duty to
bargain midterm was included in the NLRA but omitted
from the Federal Labor Statute. Under the Statute, but not
the NLRA, the Government must subsidize union negotia-
tors. See 5 U.S.C. §7131(a). Consequently, there is little
incentive for union negotiators to streamline their bargain-
ing positions or to avoid extended midterm bargaining.
Given this incentive structure, it is difficult to imagine that
Congress would obligate Government agencies to bargain
midterm, for such an obligation would likely cause perpetual
collective bargaining. Continuous bargaining, however, is
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contrary to the goal of the FLRA: to promote “effective and
efficient” Government, not Government stymied by perpet-
ual bargaining. §7101(b). Indeed, it was this realization
that initially motivated the FLRA to reject the contention
that the Federal Labor Statute contained a duty to bargain
midterm. See Internal Revenue Service, 17 F. L. R. A. 731,
736-737 (1985) (observing that midterm bargaining would
cause continuous bargaining on an issue-by-issue basis).

A duty to bargain midterm was also excluded from the
Statute because, in the context of the no-strike regime of
federal labor relations, it would leave the agency-employer
at an unfair disadvantage. In the NLRA context, the union
that wants to obtain a midterm modification or supplement
from an employer who is dead set against it must pay the
price of a strike that is costly to it and its members. In the
context of the Federal Labor Statute, the union that wants
to obtain a midterm modification or supplement need only
bargain to an impasse and then hope that the Federal Serv-
ice Impasses Panel will give it all (or at least some) of what
it has requested. Demanding unreciprocated additional
benefits is cost free. Thus, a midterm bargaining require-
ment might motivate a union to “hold [a] matter off until the
term agreement is donel,]. . . initiate the proposal as part of
a single-issue negotiation,” and, if an impasse results, force
the agency to arbitrate. Ferris, Union-Initiated Mid-Term
Bargaining: A Catalyst in Reshaping Conflict Patterns, 5 Ne-
gotiation J. 407, 411-412 (Oct. 1989). Again, it is obvious
that this incentive structure does not promote “effective and
efficient” Government. §7101(b). Given the language and
structure of the Federal Labor Statute, the context in which
this language is used and the differences between the Stat-
ute and the NLRA, I would hold that the Federal Labor
Statute plainly, and justifiably, does not impose a general
duty to bargain midterm.

The FLRA argues, in the alternative, that even if the Fed-
eral Labor Statute does not impose a general obligation to
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bargain midterm, agencies nevertheless must bargain over
union-initiated proposals to include in term agreements mid-
term bargaining provisions. In other words, unions may
propose that agency-employers agree to obligate themselves
contractually to bargain midterm. In the private sector, the
duty to bargain means only that the employer and the exclu-
sive representative bargain over something in good faith.
In the public sector, however, the duty to bargain over a
proposal can have very different consequences: Unions may
force an agency into binding arbitration by bargaining to im-
passe. §7119(c)(5)(B)(iii). Therefore, by imposing a duty to
bargain over midterm bargaining clauses, the FLRA is, at
the very least, taking the choice of whether to bargain mid-
term out of a reluctant federal employer’s hands, and placing
it into the hands of the Federal Service Impasses Panel, a
result that seems inconsistent with the Federal Labor Stat-
ute’s goals of promoting “effective and efficient Govern-
ment.” §7101(b).

There is, moreover, no statutory source for a duty to bar-
gain over contractual requirements to bargain midterm.
Section 7117(a)(1) directs an agency to bargain over “matters
which are the subject of any rule or regulation only if the
rule or regulation is not a Government-wide rule or regula-
tion” but only “to the extent not inconsistent with any Fed-
eral law.” The FLRA has interpreted this section to impose
a duty on agencies to bargain over only proposals relating to
conditions of employment. See Brief for Petitioner FLRA
in No. 97-1243, p. 37. It is not apparent, however, how bar-
gaining over a contractual requirement to bargain midterm
is a “matte[r] . . . affecting working conditions.” See 5
U.S.C. §7103(a)(14) (defining “conditions of employment”).
More important, because Congress, through the Federal
Labor Statute, chose not to require agencies to bargain mid-
term, it is “inconsistent with . . . Federal law” for the FLRA
to require bargaining over a contractual requirement to bar-
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gain midterm. As I read the Statute, Congress has clearly
rejected such a requirement.

II

Even if T agreed with the Court that the Federal Labor
Statute is ambiguous with respect to the duty to bargain
midterm, I would not defer in this suit to the FLRA’s inter-
pretation of the Statute pursuant to Chevron U. S. A. Inc.
v. Natural Resources Defense Council, Inc., 467 U. S. 837,
842-843 (1984).

We observed in Good Samaritan Hospital v. Shalala, 508
U. S. 402 (1993), that when an agency alters its interpretation
of a statute, its revised interpretation may be entitled to less
deference than a position consistently held. We explained:

“The Secretary is not estopped from changing a view
she believes to have been grounded upon a mistaken
legal interpretation. Indeed, an administrative agency
is not disqualified from changing its mind; and when it
does, the courts still sit in review of the administrative
decision and should not approach the statutory construc-
tion issue de novo and without regard to the administra-
tive understanding of the statutes. On the other hand,
the consistency of an agency’s position is a factor in as-
sessing the weight that position is due. As we have
stated: ‘An agency interpretation of a relevant provision
which conflicts with the agency’s earlier interpretation
is “entitled to considerably less deference” than a con-
sistently held agency view.” INS v. Cardoza-Fonseca,
480 U.S. 421, 446, n. 30 (1987). How much weight
should be given to the agency’s views in such a situation,
and in particular where its shifts might have resulted
from intervening and possibly erroneous judicial deci-
sions and its current position from one of our own rul-
ings, will depend on the facts of individual cases.” Id.,
at 417 (some citations and internal quotation marks
omitted).
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See also INS v. Cardoza-Fonseca, 480 U. S. 421, 446-447, and
n. 30 (1987) (rejecting agency interpretation of statute on
ground that interpretation was not consistent with congres-
sional intent, and agency’s interpretation was not entitled to
heightened deference because it had been inconsistent over
time); Federal Election Comm’n v. Democratic Senatorial
Campaign Comm., 454 U. S. 27, 37 (1981) (observing that the
“thoroughness, validity, and consistency of an agency’s rea-
soning are factors that bear upon the amount of deference
to be given an agency’s ruling,” but ultimately deferring to
inconsistent agency position); see also Watt v. Alaska, 451
U. S. 259, 272-273 (1981) (holding that agency’s interpreta-
tion of amendment that was contemporaneous with amend-
ment’s passage was entitled to considerably more deference
than agency’s current, inconsistent interpretation).

Here, the FLRA changed its position on the precise matter
that we have been asked to consider—whether agencies have
a duty to bargain midterm under the Federal Labor Stat-
ute—and did so in response to a judicial decision. Initially,
the FLRA determined that the Statute did not impose a
duty to bargain midterm, see Internal Revenue Service, 17
F. L. R. A. 731 (1985), but it came to the opposite conclusion
after the D. C. Circuit rejected this reading of the Statute,
see National Treasury Employees Union v. FLRA, 810
F. 2d 295 (1987) (holding the Statute required midterm bar-
gaining); Internal Revenue Service, 29 F. L. R. A. 162, 166
(1987) (adopting D. C. Circuit’s reading of the Statute). At
the time it reversed course, the FLRA offered only a scant
explanation for its sudden interpretive shift. It merely
stated that it agreed with the D. C. Circuit’s holdings and
concluded, “based on the court’s decision and in agreement
with the Administrative Law Judge,” that the IRS had im-
permissibly refused to bargain over a midterm proposal.
Id., at 165-166, 168. The only apparent reason for the
agency’s shift in interpretation was the D. C. Circuit’s deci-
sion. In this circumstance, the agency’s interpretation of
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the Statute is entitled to less deference. See Good Samari-
tan Hospital v. Shalala, supra, at 417. This lesser standard
of deference seems particularly appropriate here because we
have recognized some limits on the FLRA’s interpretive
powers. See Bureau of Alcohol, Tobacco and Firearms v.
FLRA, 464 U. S., at 108. Accordingly, we should endeavor
to find the most plausible construction of the Federal Labor
Statute and examine the Secretary’s current interpretation
in light of this construction.

The FLRA currently interprets the Federal Labor Statute
to impose a duty on federal agencies to negotiate midterm
those union-initiated proposals that are not covered in the
term agreement unless the union has clearly waived its right
to bargain midterm. See Brief for Petitioner FLRA in
No. 97-1243, at 18-20; see Department of Navy, Marine
Corps Logistics Base v. FLRA, 962 F. 2d 48, 56 (CADC 1992)
(outlining FLRA position). This is not, however, the most
plausible construction of the Statute. For the reasons pre-
viously discussed, there is no language in the Statute ex-
pressing a general duty to bargain midterm. Moreover, to
the extent that the FLRA has codified exceptions to a gener-
alized duty to bargain midterm, those exceptions are defined
out of whole cloth; there is nothing in the text of the Federal
Labor Statute that suggests limits on a duty to bargain mid-
term. For these reasons, even if there were some ambiguity
in the Federal Labor Statute, I would hold that the agency’s
interpretation of the Federal Labor Statute is inferior to the
natural, and most plausible, reading of that Statute—that
there is no general duty to bargain midterm. See Good
Samaritan Hospital v. Shalala, supra, at 417, INS .
Cardoza-Fonseca, supra, at 446-447, and n. 30. I respect-
fully dissent and would affirm the decision of the Fourth
Circuit.
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FEDERAL REPUBLIC OF GERMANY ET AL.
v. UNITED STATES ET AL.

ON APPLICATION FOR TEMPORARY RESTRAINING ORDER OR
PRELIMINARY INJUNCTION AND ON MOTION FOR LEAVE TO
FILE A BILL OF COMPLAINT

No. 127, Orig. (A-736). Decided March 3, 1999

Plaintiffs moved for leave to file a bill of complaint and for a preliminary
injunction against the United States and the Governor of Arizona, both
raised under this Court’s original jurisdiction, seeking, inter alia, en-
forcement of an ex parte order by the International Court of Justice,
which directed the United States to prevent Arizona’s execution of a
German citizen. The action was filed within two hours of an execution
ordered in January, based upon a sentence imposed in 1984, about which
Germany learned in 1992.

Held: Given the tardiness of the pleas and the threshold barriers they
implicate, this Court declines to exercise its original jurisdiction. It
appears that the United States has not waived its sovereign immunity,
and it is doubtful that Art. ITI, § 2, cl. 2, provides an anchor for an action
to prevent execution of a German citizen who is not an ambassador or
consul. Also, a foreign government’s ability here to assert a claim
against a State is without evident support in the Vienna Convention
and in probable contravention of Eleventh Amendment principles. See
Breard v. Greene, 523 U. S. 371, 377.

Motions denied.

PER CURIAM.

The motion of the Federal Republic of Germany et al.
(plaintiffs) for leave to file a bill of complaint and the motion
for preliminary injunction against the United States of
America and Jane Dee Hull, Governor of the State of Ari-
zona, both raised under this Court’s original jurisdiction, are
denied. Plaintiffs’ motion to dispense with printing require-
ments is granted. Plaintiffs seek, among other relief, en-
forcement of an order issued this afternoon by the Interna-
tional Court of Justice, on its own motion and with no
opportunity for the United States to respond, directing the
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United States to prevent Arizona’s scheduled execution of
Walter LaGrand. Plaintiffs assert that LaGrand holds Ger-
man citizenship. With regard to the action against the
United States, which relies on the ex parte order of the In-
ternational Court of Justice, there are imposing threshold
barriers. First, it appears that the United States has not
waived its sovereign immunity. Second, it is doubtful that
Art. III, § 2, cl. 2, provides an anchor for an action to prevent
execution of a German citizen who is not an ambassador or
consul. With respect to the action against the State of Ari-
zona, as in Breard v. Greene, 523 U. S. 371, 377 (1998) (per
curiam), a foreign government’s ability here to assert a
claim against a State is without evident support in the Vi-
enna Convention and in probable contravention of Eleventh
Amendment principles. This action was filed within only
two hours of a scheduled execution that was ordered on Jan-
uary 15, 1999, based upon a sentence imposed by Arizona in
1984, about which the Federal Republic of Germany learned
in 1992. Given the tardiness of the pleas and the jurisdic-
tional barriers they implicate, we decline to exercise our
original jurisdiction.

JUSTICE SOUTER, with whom JUSTICE GINSBURG joins,
concurring.

I join in the foregoing order, subject to the qualification
that I do not rest my decision to deny leave to file the bill of
complaint on any Eleventh Amendment principle. In exer-
cising my discretion, I have taken into consideration the posi-
tion of the Solicitor General on behalf of the United States.

JUSTICE BREYER, with whom JUSTICE STEVENS joins,
dissenting.

The Federal Republic of Germany et al. (Germany) has
filed a motion for leave to file a complaint, seeking as relief
an injunction prohibiting the execution of Walter LaGrand
pending final resolution of Germany’s case against the United
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States in the International Court of Justice (ICJ)—a case in
which Germany claims that Arizona’s execution of LaGrand
violates the Vienna Convention. Germany also seeks a stay
of that execution “pending the Court’s disposition of the mo-
tion for leave to file an original bill of complaint after a nor-
mal course of briefing and deliberation on that motion.”
Motion for Leave to File a Bill of Complaint and for a Tempo-
rary Restraining Order or Preliminary Injunction 2 (Mo-
tion). The ICJ has issued an order “indicat[ing]” that the
“United States should take all measures at its disposal to
ensure that Walter LaGrand is not executed pending the
final decision in these [ICJ] proceedings.” 99, id., at 6-7.

The Solicitor General has filed a letter in which he opposes
any stay. In his view, the “Vienna Convention does not fur-
nish a basis for this Court to grant a stay of execution,”
and “an order of the International Court of Justice indicating
provisional measures is not binding and does not furnish a
basis for judicial relief.” The Solicitor General adds, how-
ever, that he has “not had time to read the materials thor-
oughly or to digest the contents.” Letter from Solicitor
General Waxman filed Mar. 3, 1999, with Clerk of this Court.

Germany’s filings come at what is literally the eleventh
hour. Nonetheless, Germany explains that it did not file its
case in the ICJ until it learned that the State of Arizona had
admitted that it was aware, when LaGrand was arrested,
that he was a German national. That admission came only
eight days ago, and the ICJ issued its preliminary ruling
only today. Regardless, in light of the fact that both the
ICJ and a sovereign nation have asked that we stay this
case, or “indicate[d]” that we should do so, Motion 6, I would
grant the preliminary stay that Germany requests. That
stay would give us time to consider, after briefing from all
interested parties, the jurisdictional and international legal
issues involved, including further views of the Solicitor Gen-
eral, after time for study and appropriate consultation.
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The Court has made Germany’s motion for a preliminary
stay moot by denying its motion to file its complaint and
“declin[ing] to exercise” its original jurisdiction in light of
the “tardiness of the pleas and the jurisdictional barriers
they implicate.” Amnte, at 112. It is at least arguable that
Germany’s reasons for filing so late are valid, and the juris-
dictional matters are arguable. Indeed, the Court says that
it is merely “doubtful that Art. I1I, §2, cl. 2, provides an
anchor” for the suit and that a foreign government’s ability
to assert a claim against a State is “without evident support
in the Vienna Convention and in probable contravention of
Eleventh Amendment principles.” Ante, at 112 (emphasis
added). The words “doubtful” and “probable,” in my view,
suggest a need for fuller briefing.

For these reasons I would grant a preliminary stay.
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STEWART, DIRECTOR, ARIZONA DEPARTMENT OF
CORRECTIONS, ET AL. v. LAGRAND

ON APPLICATION TO LIFT RESTRAINING ORDER AND PETITION
FOR WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

No. A-735 (98-1412). Decided March 3, 1999

After Walter LaGrand’s conviction and sentence were affirmed by the Ari-
zona Supreme Court and his first federal habeas petition was denied, he
filed this petition, challenging, inter alia, lethal gas as a cruel and un-
usual form of execution. The District Court denied the petition and a
certificate of appealability. The Ninth Circuit granted the certificate
and denied the stay of execution, but enjoined the State from executing
LaGrand by lethal gas.

Held: The Ninth Circuit’s judgment is reversed and its injunctive order
vacated. LaGrand waived his claim that execution by lethal gas is un-
constitutional by choosing lethal gas over lethal injection, an alternative
method of execution available in Arizona. To hold otherwise, and to
hold that Eighth Amendment protections cannot be waived in the capi-
tal context, would create and apply a new procedural rule in violation
of Teague v. Lane, 489 U.S. 288. In addition, LaGrand’s claims are
procedurally defaulted, and he has failed to show cause for his failure to
overcome this bar. At the time of his direct appeal, there was sufficient
debate about the constitutionality of lethal gas executions that he can-
not show cause for his failure to raise this claim. He also specifically
waived an alternative claim that his trial counsel was ineffective by
representing to the District Court prior to filing his first federal habeas
petition that there was no basis for such a claim. That claim is also
procedurally defaulted. The Arizona court held that his ineffective-
assistance arguments were barred pursuant to a state procedural rule,
and he has not demonstrated cause or prejudice for his failure to raise
the claims on direct review.

Certiorari granted; judgment reversed and injunction vacated.

PER CURIAM.

Walter LaGrand and Karl LaGrand were each convicted of
first-degree murder, attempted murder in the first degree,
attempted armed robbery, and two counts of kidnaping.
The Arizona Supreme Court gave a detailed account of the
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crime in Walter LaGrand’s appeal. See State v. LaGrand,
153 Ariz. 21, 23-24, 734 P. 2d 563, 5656-566 (1987). Following
a jury trial, both Karl LaGrand and Walter LaGrand were
convicted on all charges and sentenced to death. The Ari-
zona Supreme Court affirmed the convictions and sentences.
State v. LaGrand, 152 Ariz. 483, 733 P. 2d 1066 (1987) (Karl
LaGrand); State v. LaGrand, supra (Walter LaGrand). Sub-
sequently, we denied the LaGrands’ petitions for certiorari.
See 484 U. S. 872 (1987).

The LaGrands then filed petitions for writs of habeas
corpus pursuant to 28 U.S.C. §2254. Until then, Walter
LaGrand had been represented by Bruce Burke, a Tucson
lawyer. Before appointing Burke as counsel in the habeas
proceeding, however, the District Court required Burke to
discuss all possible claims of ineffective assistance of counsel
with Walter LaGrand and to file a status report with the
court. See 133 F. 3d 1253, 1269 (CA9 1998). Walter La-
Grand informed Burke that he did not desire a new attor-
ney and requested that Burke continue to represent him.
Ibid. Nevertheless, after Burke learned that Karl LaGrand
was pursuing ineffective-assistance-of-counsel claims, Burke
moved to withdraw as counsel. The District Court denied
this motion on the ground that “Walter LaGrand entered a
waiver of any potential claims of ineffective assistance of
counsel and Mr. Burke indicated to the Court that he be-
lieves no such grounds existed.” LaGrand v. Lewis, 883
F. Supp. 451, 456, n. 3 (1995). The Ninth Circuit affirmed,
holding that “[w]hen Walter waived the offer of new counsel,
he was waiving the benefits of new representation, among
which would potentially have been the presentation of this
sort of [ineffective-assistance claim].” 133 F. 3d, at 1269.

Among the claims raised in Walter LaGrand’s petition for
a writ of habeas corpus was the claim that execution by le-
thal gas constituted cruel and unusual punishment under the
Eighth Amendment to the United States Constitution. The
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Distriet Court found the claim to be procedurally defaulted
because Walter LaGrand had failed to raise it either on direct
appeal or in his petition for state postconviction relief, when
the sole method of execution was by way of lethal gas. On
appeal, the Ninth Circuit did not reach the issue of proce-
dural default because it found the claim was not ripe until
and unless LaGrand chose gas as his method of execution.
Id., at 1264. The petition for writ of habeas corpus was de-
nied. Id., at 1269.

In February 1999, Karl LaGrand filed a successive state
petition for postconviction relief raising the claim that exe-
cution by lethal gas constituted cruel and unusual punish-
ment. The trial court found the claim moot and precluded
due to Karl LaGrand’s failure to raise the claim in prior state
court proceedings, and the Arizona Supreme Court denied
review. Karl LaGrand again raised the claim in a second
federal habeas corpus petition. The District Court again
found the claim procedurally defaulted and concluded that
Karl LaGrand had failed to establish cause and prejudice or
a fundamental miscarriage of justice to excuse the default.
The District Court denied that petition, but the Court of
Appeals reversed.

The Ninth Circuit held that Karl LaGrand’s lethal gas
claim was procedurally barred but found cause and preju-
dice to excuse the default. The court concluded that Karl
LaGrand’s failure to raise the lethal gas claim was excused
because there was no legal or factual basis for the claim
when he pursued his direct appeal in state court. Preju-
dice was shown because he was now faced with execution by
a method the Ninth Circuit had previously found to be
unconstitutional.

The Ninth Circuit also addressed the State’s argument
that Karl LaGrand’s choice of execution method constituted
a waiver of his current claim. According to the Ninth Cir-
cuit, its precedent dictated that “Eighth Amendment protec-
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tions may not be waived, at least in the area of capital pun-
ishment.” See LaGrand v. Stewart, 173 F. 3d 1144, 1148
(1999). As part of its ultimate order, the Court of Appeals
stayed Karl LaGrand’s execution and enjoined Arizona “from
executing Karl Hinze LaGrand, or anyone similarly situated,
by means of lethal gas.” Id., at 1149. The State filed an
application to vacate the stay, which we granted. Subse-
quently, Karl LaGrand’s lawyers moved to clarify our order
to determine whether the Ninth Circuit’s injunction was still
in place. We denied this motion. 525 U. S. 1174 (1999). At
the last moment, Karl LaGrand requested the use of lethal
injection, which the State allowed, and the validity of the
Ninth Circuit’s injunction was not tested.

This case followed. Like Karl LaGrand, Walter LaGrand
filed a petition for writ of habeas corpus challenging lethal
gas as a cruel and unusual form of execution. The District
Court declined to follow the Ninth Circuit’s previous opinion
in LaGrand v. Stewart, No. 99-99004 (Feb. 23, 1999), con-
cluding that our lifting of the stay of execution necessarily
vacated the merits of the Ninth Circuit’s decision. The Dis-
trict Court also denied a certificate of appealability, conclud-
ing that “the issue of procedural default of Petitioner’s lethal
gas challenge is not debatable among jurists of reason.”
Pet. for Cert. 5.

The Ninth Circuit panel granted a certificate of appealabil-
ity and proceeded to the merits of the case. It concluded
that our order lifting the stay of execution in LaGrand v.
Stewart, No. 99-99004 (Feb. 23, 1999), did not pass upon the
merits of the panel’s opinion and concluded that its reasoning
remained sound. It then denied the stay of execution but
restrained and enjoined the State of Arizona from executing
Walter LaGrand by means of lethal gas.

The State has filed a petition for writ of certiorari and an
application to lift the Court of Appeals’ injunction. We now
grant the petition for certiorari, summarily reverse the judg-
ment, and vacate the Court of Appeals’ injunctive order.
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Walter LaGrand, by his actions, has waived his claim that
execution by lethal gas is unconstitutional. At the time
Walter LaGrand was sentenced to death, lethal gas was the
only method of execution available in Arizona, but the State
now provides inmates a choice of execution by lethal gas or
lethal injection, see Ariz. Rev. Stat. Ann. §13-704(B) (Supp.
1998) (creating a default rule of execution by lethal injec-
tion). Walter LaGrand was afforded this choice and decided
to be executed by lethal gas. On March 1, 1999, Governor
Hull of Arizona offered Walter LaGrand an opportunity to
rescind this decision and select lethal injection as his method
of execution. Walter LaGrand, again, insisted that he de-
sired to be executed by lethal gas. By declaring his method
of execution, picking lethal gas over the State’s default form
of execution—lethal injection—Walter LaGrand has waived
any objection he might have to it. See, e.g., Johnson v.
Zerbst, 304 U. S. 458, 464 (1938). To hold otherwise, and to
hold that Eighth Amendment protections cannot be waived
in the capital context, would create and apply a new proce-
dural rule in violation of Teague v. Lane, 489 U. S. 288 (1989).

II

In addition, Walter LaGrand’s claims are procedurally de-
faulted, and he has failed to show cause to overcome this bar.
See Coleman v. Thompson, 501 U. S. 722, 750 (1991). At the
time of Walter LaGrand’s direct appeal, there was sufficient
debate about the constitutionality of lethal gas executions
that Walter LaGrand cannot show cause for his failure to
raise this claim. Arguments concerning the constitutional-
ity of lethal gas have existed since its introduction as a
method of execution in Nevada in 1921. See H. Bedau, The
Death Penalty in America 16 (3d ed. 1982). In the period
immediately prior to Walter LaGrand’s direct appeal, a num-
ber of States were reconsidering the use of execution by le-
thal gas, see Gray v. Lucas, 710 F. 2d 1048, 1059-1061 (CA5
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1983) (discussing evidence presented by the defendant and
changes in Nevada’s and North Carolina’s methods of execu-
tion), and two United States Supreme Court Justices had
expressed their views that this method of execution was un-
constitutional, see Gray v. Lucas, 463 U. S. 1237, 1240-1244
(1983) (Marshall, J., joined by Brennan, J., dissenting from
denial of certiorari). In addition, lethal gas executions have
been documented since 1937, when San Quentin introduced
it as an execution method, and studies of the effect of execu-
tion by lethal gas date back to the 1950’s. See Bedau, supra,
at 16.
II1

Walter LaGrand’s alternative argument, that his
ineffective-assistance-of-counsel claim suffices as cause, also
fails. Walter LaGrand specifically waived the claim that his
trial counsel was ineffective, representing to the District
Court prior to filing his first federal habeas petition that
there was no basis for such claims. See LaGrand v. Lewis,
883 F. Supp., at 456, n. 3; 133 F. 3d, at 1269. In addition, the
ineffective-assistance claim is, itself, procedurally defaulted.
The Arizona court held that Walter LaGrand’s ineffective-
assistance arguments were barred pursuant to a state pro-
cedural rule, see State v. LaGrand, No. CR-07426, Minute
Entry (Pima County Super. Ct., Mar. 2, 1999), and Walter
LaGrand has failed to demonstrate cause or prejudice for his
failure to raise these claims on direct review.

Accordingly, the judgment of the United States Court of
Appeals for the Ninth Circuit is reversed, and its injunctive
order is vacated.

It is so ordered.

JUSTICE SOUTER, with whom JUSTICE GINSBURG and
JUSTICE BREYER join, concurring in part and concurring
in the judgment.

I join Part I of the per curiam opinion, on the under-
standing that petitioner makes no claim that death by lethal
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injection would be cruel and unusual under the KEighth
Amendment. I do not reach any issue of the applicability of
Teague v. Lane, 489 U. S. 288 (1989).

JUSTICE STEVENS, dissenting.

In my opinion the answer to the question whether a capital
defendant may consent to be executed by an unacceptably
torturous method of execution is by no means clear. I would
not decide such an important question without full briefing
and argument.

1, therefore, respectfully dissent.
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SCHWARZ v. NATIONAL SECURITY AGENCY ET AL.

ON MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS
No. 98-7771. Decided March 8, 1999*

Pro se petitioner seeks leave to proceed in forma pauperis on her peti-
tions for certiorari. These constitute her 34th and 35th frivolous filings
with this Court.

Held: Petitioner’s motions to proceed in forma pauperis are denied. She
is barred from filing any further certiorari petitions in noneriminal cases
unless she first pays the docketing fee and submits her petition in com-
pliance with this Court’s Rule 33.1. See Martin v. District of Colum-
bia Court of Appeals, 506 U. S. 1.

Motions denied.

PER CURIAM.

Pro se petitioner Schwarz seeks leave to proceed i forma
pauperis under Rule 39 of this Court. We deny this request
as frivolous pursuant to Rule 39.8. Schwarz is allowed until
March 29, 1999, within which to pay the docketing fee re-
quired by Rule 38 and to submit her petitions in compliance
with this Court’s Rule 33.1. We also direct the Clerk not to
accept any further petitions for certiorari from Schwarz in
noncriminal matters unless she pays the docketing fee re-
quired by Rule 38 and submits her petition in compliance
with Rule 33.1.

Schwarz has repeatedly abused this Court’s certiorari
process. On December 14, 1998, we invoked Rule 39.8 to
deny Schwarz in forma pauperis status with respect to four
petitions for certiorari. See Schwarz v. Federal Bureauw of
Investigation, 525 U. S. 1053; Schwarz v. National Institute
of Corrections, 525 U. S. 1053; Schwarz v. United States Pa-
role Comm’n, 525 U. S. 1053; Schwarz v. National Archives
and Records Administration, 525 U.S. 1053. Before that

*Together with No. 98-7782, Schwarz v. Executive Office of the Presi-
dent et al., also on motion for leave to proceed in forma pauperis.
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time, Schwarz had filed 29 petitions for certiorari, all of
which were both patently frivolous and had been denied
without recorded dissent. The instant petitions for certio-
rari thus constitute Schwarz’s 34th and 35th frivolous filings
with this Court.

We enter the order barring prospective filings for the rea-
sons discussed in Martin v. District of Columbia Court of
Appeals, 506 U. S. 1 (1992) (per curiam). Schwarz’s abuse
of the writ of certiorari has been in noncriminal cases, and
we limit our sanction accordingly. The order therefore will
not prevent Schwarz from petitioning to challenge criminal
sanctions which might be imposed on her. Similarly, be-
cause Schwarz has not abused this Court’s extraordinary
writs procedures, the order will not prevent her from filing
nonfrivolous petitions for extraordinary writs. The order
will, however, allow this Court to devote its limited re-
sources to the claims of petitioners who have not abused our
certiorari process.

It is so ordered.

JUSTICE STEVENS, dissenting.

For reasons previously stated, see Martin v. District of
Columbia Court of Appeals, 506 U. S. 1, 4 (1992) (STEVENS,
J., dissenting), and cases cited, I respectfully dissent.
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CENTRAL STATE UNIVERSITY ». AMERICAN ASSO-
CIATION OF UNIVERSITY PROFESSORS, CENTRAL
STATE UNIVERSITY CHAPTER

ON PETITION FOR WRIT OF CERTIORARI TO THE
SUPREME COURT OF OHIO

No. 98-1071. Decided March 22, 1999

Pursuant to Ohio Rev. Code Ann. § 3345.45, petitioner university adopted
standards for its professors’ instructional workloads and notified re-
spondent, the certified collective-bargaining agent for the professors,
that it would not bargain over the workload issue. Respondent then
filed a complaint in state court for declaratory and injunctive relief, al-
leging that §3345.45 created a class of public employees not entitled to
bargain regarding their workload in violation of the Equal Protection
Clauses of the Ohio and United States Constitutions. The Ohio Su-
preme Court held that the collective-bargaining exemption bore no ra-
tional relationship to the State’s interest in correcting the imbalance
between research and teaching at its public universities, and concluded
that the State had not shown any rational basis for singling out univer-
sity professors as the only public employees precluded from bargaining
over their workload.

Held: The Ohio Supreme Court’s holding cannot be reconciled with the
requirements of the Equal Protection Clause. This Court has repeat-
edly held that where a classification involves neither fundamental rights
nor suspect proceedings it cannot run afoul of the Clause if there is a
rational relationship between disparity of treatment and some legiti-
mate governmental purpose. E.g., Heller v. Doe, 509 U. S. 312, 319—
321. The legislative classification here passes that test. Imposing a
workload policy not subject to collective bargaining was an entirely ra-
tional step to accomplish the statute’s objective of increasing the time
faculty spent in the classroom. The fact that the record before the Ohio
courts did not show that collective bargaining had lead to the decline in
faculty classroom time does not detract from the legislative decision’s
rationality.

Certiorari granted; 83 Ohio St. 3d 229, 699 N. E. 2d 463, reversed and
remanded.
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PER CURIAM.

Petitioner Central State University challenges a ruling of
the Ohio Supreme Court striking down on equal protection
grounds a state law requiring public universities to develop
standards for professors’ instructional workloads and ex-
empting those standards from collective bargaining. We
grant the petition and reverse the judgment of the Ohio
Supreme Court.

In an effort to address the decline in the amount of time
that public university professors devoted to teaching as op-
posed to researching, the State of Ohio enacted Ohio Rev.
Code Ann. §3345.45 (1997). This provision provides in rele-
vant part:

“On or before January 1, 1994, the Ohio board of re-
gents jointly with all state universities . . . shall develop
standards for instructional workloads for full-time and
part-time faculty in keeping with the universities’ mis-
sions and with special emphasis on the undergraduate
learning experience. . . .

“On or before June 30, 1994, the board of trustees of
each state university shall take formal action to adopt
a faculty workload policy consistent with the standards
developed under this section. Notwithstanding [other
provisions making faculty workload at public universi-
ties a proper subject for collective bargaining], the poli-
cies adopted under this section are not appropriate sub-
jects for collective bargaining. Notwithstanding [these
collective-bargaining provisions], any policy adopted
under this section by a board of trustees prevails over
any conflicting provisions of any collective bargaining
agreement between an employees organization and that
board of trustees.”*

*As part of the same bill codified at § 3345, the Ohio General Assembly
also enacted uncodified legislation providing that the Board of Regents
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In 1994, petitioner Central State University adopted a work-
load policy pursuant to §3345.45 and notified respondent, the
certified collective-bargaining agent for Central State’s pro-
fessors, that it would not bargain over the issue of faculty
workload. Respondent subsequently filed a complaint in
Ohio state court for declaratory and injunctive relief, alleg-
ing that §3345.45 created a class of public employees not
entitled to bargain regarding their workload and that this
classification violated the Equal Protection Clauses of the
Ohio and United States Constitutions.

By a divided vote, the Ohio Supreme Court agreed with
respondent that §3345.45 deprived public university profes-
sors the equal protection of the laws. See 83 Ohio St. 3d
229, 699 N. E. 2d 463 (1998). The court acknowledged that
Ohio’s purpose in enacting the statute was legitimate and
that all legislative enactments enjoy a strong presumption
of constitutionality. Id., at 234-235, 699 N. E. 2d, at 468-
469. Nonetheless, the court held that §3345’s collective-
bargaining exemption bore no rational relationship to the
State’s interest in correcting the imbalance between re-
search and teaching at its public universities. See id., at
236-239, 699 N. E. 2d, at 469-470. The State had argued
that achieving uniformity, consistency, and equity in faculty
workload was necessary to recapture the decline in teaching,
and that collective bargaining produced variation in work-
loads across universities in departments having the same ac-
ademic mission. Id., at 236, 699 N. E. 2d, at 469. Review-
ing evidence that the State had submitted in support of this

shall work with state universities “to ensure that no later than [the] fall
term 1994, a minimum ten percent increase in statewide undergraduate
teaching activity be achieved to restore the reductions experienced over
the past decade. Notwithstanding section 3345.45 of the Revised Code,
any collective bargaining agreement in effect on the effective date of this
act shall continue in effect until its expiration date.” Amended Substitute
House Bill No. 152, §84.14, 145 Ohio Laws 4539 (effective July 1, 1993).
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contention, the Ohio Supreme Court held that “there is not
a shred of evidence in the entire record which links collective
bargaining with the decline in teaching over the last decade,
or in any way purports to establish that collective bargaining
contributed in the slightest to the lost faculty time devoted
to undergraduate teaching.” Ibid. Based on this deter-
mination, the court concluded that the State had failed to
show “any rational basis for singling out university faculty
members as the only public employees . . . precluded from
bargaining over their workload.” Id., at 237, 699 N. E. 2d,
at 470.

The dissenting justices pointed out that the majority’s
methodology and conclusion conflicted with this Court’s
standards for rational-basis review of equal protection chal-
lenges. See 1id., at 238-241, 699 N. E. 2d, at 471-472. In
their view, “that collective bargaining has not caused the
decline in teaching proves nothing in assessing whether the
faculty workload standards imposed pursuant to R. C.
3345.45 legitimately relate to that statute’s purpose of
restoring losses in undergraduate teaching activity.” Id.,
at 238, 699 N. E. 2d, at 471 (emphasis in original). The ma-
jority’s review of the State’s evidence was therefore “in-
consequential” to the only question in the case: whether the
challenged legislative action was arbitrary or irrational.
See id., at 239-242) 699 N. E. 2d, at 472-473. Answering
this question, the dissent concluded that imposing uniform
workload standards via the exemption “is not an irrational
means of effecting an increasing in teaching activity. In
fact, it was probably the most direct means of accomplishing
that objective available to the General Assembly.” Id., at
241, 699 N. E. 2d, at 473.

We agree that the Ohio Supreme Court’s holding cannot
be reconciled with the requirements of the Equal Protection
Clause. We have repeatedly held that “a classification nei-
ther involving fundamental rights nor proceeding along sus-
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pect lines . . . cannot run afoul of the Equal Protection Clause
if there is a rational relationship between disparity of treat-
ment and some legitimate governmental purpose.” Heller
v. Doe, 509 U. S. 312, 319-321 (1993) (citations omitted); FFCC
v. Beach Communications, Inc., 508 U.S. 307, 313-314
(1993); Nordlinger v. Hahn, 505 U. S. 1, 11 (1992). The legis-
lative classification created by §3345.45 passes this test.
One of the statute’s objectives was to increase the time spent
by faculty in the classroom; the imposition of a faculty work-
load policy not subject to collective bargaining was an en-
tirely rational step to accomplish this objective. The legis-
lature could quite reasonably have concluded that the policy
animating the law would have been undercut and likely var-
ied if it were subject to collective bargaining. The State,
in effect, decided that the attainment of this goal was more
important than the system of collective bargaining that had
previously included university professors. See Vance v.
Bradley, 440 U. S. 93 (1979) (upholding a similar enactment
of Congress providing that federal employees covered by the
Foreign Service retirement system, but not those covered by
the Civil Service retirement system, would be required to
retire at age 60).

The fact that the record before the Ohio courts did not
show that collective bargaining in the past had lead to the
decline in classroom time for faculty does not detract from
the rationality of the legislative decision. See Heller, supra,
at 320 (“A State . . . has no obligation to produce evidence to
sustain the rationality of a statutory classification”). The
legislature wanted a uniform workload policy to be in place
by a certain date. It could properly conclude that collective
bargaining about that policy in the future would interfere
with the attainment of this end. Under our precedent, this
is sufficient to sustain the exclusion of university professors
from the otherwise general collective-bargaining scheme for
public employees.
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The petition for a writ of certiorari is granted, the judg-
ment of the Supreme Court of Ohio is reversed, and the case
is remanded for further proceedings not inconsistent with
this opinion.

It is so ordered.

JUSTICE GINSBURG, with whom JUSTICE BREYER joins,
concurring.

I join the per curiam opinion recognizing, as the Court did
in Nordlinger v. Hahn, 505 U. S. 1 (1992), that for the mine
run of economic regulations that do not trigger heightened
scrutiny, it is appropriate to inquire whether the lawmak-
er’s classification

“rationally furthers a legitimate state interest. In gen-
eral, the Equal Protection Clause is satisfied so long as
there is a plausible policy reason for the classification,
see United States Railroad Retirement Bd. v. Fritz, 449
U. S. 166, 174, 179 (1980), the legislative facts on which
the classification is apparently based rationally may
have been considered to be true by the governmental
decisionmaker, see Minnesota v. Clover Leaf Creamery
Co., 449 U. S. 456, 464 (1981), and the relationship of the
classification to its goal is not so attenuated as to render
the distinction arbitrary or irrational, see Cleburne
v. Cleburne Living Center, Inc., 473 U.S. [432, 446
(1985)].” Id., at 11.

I also recognize that a summary disposition is not a fit occa-
sion for elaborate discussion of our rational-basis standards
of review. See Hohn v. United States, 524 U. S. 236, 251
(1998) (opinions rendered without full briefing or argument
have muted precedential value). JUSTICE STEVENS empha-
sizes that this case is of dominant importance to the state
universities in Ohio, see post, at 131 (dissenting opinion); in
that light, the Ohio Supreme Court is of course at liberty to
resolve the matter under the Ohio Constitution.
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JUSTICE STEVENS, dissenting.

While surveying the flood of law reviews that crosses my
desk, I have sometimes wondered whether law professors
have any time to spend teaching their students about the
law. Apparently, a majority of the legislators in Ohio had a
similar reaction to the work product of faculty members in
Ohio’s several state universities. By enacting Ohio Rev.
Code Ann. §3345.45 (1997), the legislators decided to do
something about what they perceived to be a problem that
neither the State Board of Regents nor the trustees of those
universities could solve for themselves. Section 3345.45 di-
rects that board and those trustees to develop standards and
policies for instructional workloads for university faculty
members. It provides that faculty members of public uni-
versities, unlike any other group of public employees, may
not engage in collective bargaining about their workload.

How the intellectually gifted citizens of Ohio who have
selected teaching as their profession shall allocate their pro-
fessional endeavors between research and teaching is a mat-
ter of great importance to themselves, to their students, and
to the consumers of their scholarly writing. Who shall de-
cide how the balance between research and teaching shall be
struck presents a similarly important question.

Prior to §3345.45, the faculty members’ freedom to make
such decisions was constrained only by the teaching or re-
search assignments imposed by their superiors in the educa-
tional establishment. By its enactment of §3345.45, the
Ohio General Assembly has asserted an interest in playing
a role in making these decisions. As a result of the filing of
this lawsuit, first the Ohio courts and now this Court have
also participated in this decisional process.

Buried beneath the legal arguments advanced in this case
lies a debate over academic freedom. In my judgment the
relevant sources of constraint on that freedom are (1) the
self-discipline of the teacher, (2) her faculty or department
supervisors, (3) the trustees of the university where she
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teaches, (4) the State Board of Regents, (5) the state legis-
lature, (6) state judges, and, finally, (7) the judges sitting
on this Court. I omit any reference to the collective-
bargaining representatives of the teachers because, as every-
one agrees, there is no evidence that collective bargaining
has had any effect on the increased emphasis on research
over teaching that gave rise to the enactment of §3345.45.1

I have neither the mandate nor the inclination to assess
whether the decision of the Ohio General Assembly to enact
§3345.45 was wise or unwise. I am equally convinced that
this Court should not review the role played by the Ohio
judiciary in deciding how to resolve this dispute. The case
is important to the state universities in Ohio, but it has little,
if any, national significance. Seven of the eleven Ohio
judges who reviewed the case concluded that the Ohio stat-
ute violated the Ohio Constitution.? Indeed, the majority

! After reviewing studies prepared by the Legislative Office of Educa-
tion Oversight, by a Special Task Force on Challenges & Opportunities for
Higher Education in Ohio, by the Regents’ Advisory Committee on Fac-
ulty Workload Standards & Guidelines, by the Regents’ Advisory Commit-
tee on Faculty Workload, and by the Ohio Board of Regents, as well as
statistical data collected from Ohio colleges and universities, the Ohio Su-
preme Court concluded:

“We have reviewed each of these reports [relied upon by Central State
University], and all other evidence contained in the record, and can con-
clude with confidence that there is not a shred of evidence in the entire
record which links collective bargaining with the decline in teaching over
the last decade, or in any way purports to establish that collective bargain-
ing contributed in the slightest to the lost faculty time devoted to under-
graduate teaching. Indeed, these reports appear to indicate that factors
other than collective bargaining are responsible for the decline in teaching
activity.” 83 Ohio St. 3d 229, 236, 699 N. E. 2d 463, 469 (1998).

2The seven judges include the four from the majority opinion of the
State Supreme Court and the three judges of the Court of Appeals who
originally struck down §3345.45.

The State Supreme Court held that the statute violated Article I, §2,
of the Ohio Constitution, which provides:

“All political power is inherent in the people. Government is instituted
for their equal protection and benefit, and they have the right to alter,
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opinion of the Ohio Supreme Court did not cite a single case
decided by this Court.

If the State Supreme Court did misconstrue the Equal
Protection Clause of the Federal Constitution, the impact of
that arguable error is of consequence only in the State of
Ohio, and will, in any event, turn out to be totally harmless
if that court adheres to its previously announced interpreta-
tion of the State Constitution. I therefore believe that the
Court should deny the petition for certiorari.

If the case does warrant this Court’s review, it should not
be decided summarily. It surely should not be disposed of
simply by quoting descriptions of the rational-basis standard
of review articulated in four nonunanimous opinions of this
Court deciding wholly dissimilar issues. Cases applying the
rational-basis test have described that standard in various
ways. Compare, e. g., the Court’s opinions in F. S. Royster
Guano Co. v. Virginia, 253 U. S. 412, 415 (1920), and Cle-
burne v. Cleburne Living Center, Inc., 473 U.S. 432, 446
(1985), with the majority opinion in Railroad Retirement Bd.
v. Fritz, 449 U. S. 166, 174-177 (1980). Indeed, in the latter
case there were three opinions, each of which formulated the
rational-basis standard differently from the other two. Ibid.
(majority opinion); id., at 180-181 (STEVENS, J., concurring
in judgment); id., at 183-184 (Brennan, J., dissenting).?

reform, or abolish the same, whenever they may deem it necessary; and
no special privileges or immunities shall ever be granted, that may not be
altered, revoked, or repealed by the General Assembly.” The court found
it unnecessary to consider respondent’s additional arguments based, in
part, on other provisions of the State Constitution. Id., at 237, 699 N. E.
2d, at 470.

3In a footnote to the opinion in Fritz that cited a number of rational-
basis cases, the Court made this observation:

“The most arrogant legal scholar would not claim that all of these cases
applied a uniform or consistent test under equal protection principles.
And realistically speaking, we can be no more certain that this opinion will
remain undisturbed than were those who joined the opinion in Lindsley
[v. Natural Carbonic Gas Co., 220 U. S. 61 (1911)], /F. S.] Royster Guano
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The Court’s disposition of this case seems to assume that
an incantation of the rational-basis test, together with specu-
lation that collective bargaining might interfere with the
adoption of uniform faculty workload policies, makes it un-
necessary to consider any other facts or arguments that
might inform an exercise of judgment about the underlying
issue. While I am not prepared to express an opinion about
the ultimate merits of the case, I can identify a serious flaw
in the Court’s mechanistic analysis. The Court assumes
that the question improperly answered by the Ohio Supreme
Court is whether collective bargaining may interfere with
the attainment of a uniform workload policy.* But that is
not the issue, because this case involves the Equal Protection
Clause, and not the principles of substantive due process.

The question posed by this case is whether there is a ra-
tional basis for discriminating against faculty members by
depriving them of bargaining assistance that is available to
all other public employees in the State of Ohio.> Even the
Court’s speculation about the possible adverse consequences
of collective bargaining about faculty workload does not ex-
plain why collective bargaining about the workloads of all
other public employees might not give rise to the same ad-
verse consequences arising from lack of statewide uniform-

Co. [v. Virginia, 253 U. S. 412 (1920)], or any of the other cases referred
to in this opinion and in the dissenting opinion.” 449 U.S., at 176-177,
n. 10.

4In addition, the Court’s opinion assumes that the ultimate objective of
having teachers spend more time in classrooms requires that there be a
single workload policy for each of the State’s universities and for each of
the subjects taught in those schools, whether Latin, medicine, or astro-
physics. I am not at all sure that such an assumption is rational.

50Ohio Rev. Code Ann. §4117.03(A)(4) (1998) provides: “Public employees
have the right to: . . . Bargain collectively with their public employers to
determine wages, hours, terms and other conditions of employment and
the continuation, modification, or deletion of an existing provision of
a collective bargaining agreement, and enter into collective bargaining
agreements. . ..”



134 CENTRAL STATE UNIV. v. AMERICAN ASSN. OF UNIW.
PROFESSORS, CENTRAL STATE UNIV. CHAPTER

STEVENS, J., dissenting

ity. Indeed, I would suppose that the interest in protecting
the academic freedom of university faculty members might
provide a rational basis for giving them more bargaining as-
sistance than other public employees. In any event, no one
has explained why there is a rational basis for concluding
that they should receive less.

I respectfully dissent.
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RIVERA ». FLORIDA DEPARTMENT OF
CORRECTIONS

ON MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS
No. 98-7450. Decided March 22, 1999

Pro se petitioner seeks leave to proceed in forma pauperis on his petition
for certiorari. The instant petition constitutes his 13th frivolous filing
with this Court.

Held: Petitioner’s motion to proceed in forma pauperis is denied. He is
barred from filing any further petitions for certiorari and for extraordi-
nary writs in noncriminal cases unless he first pays the docketing fee
and submits his petition in compliance with this Court’s Rule 33.1. See
Martin v. District of Columbia Court of Appeals, 506 U. S. 1.

Motion denied.

PER CURIAM.

Pro se petitioner Rivera seeks leave to proceed in forma
pauperis under Rule 39 of this Court. We deny this request
pursuant to Rule 39.8. Rivera is allowed until April 12,
1999, within which to pay the docketing fee required by Rule
38 and to submit his petition in compliance with this Court’s
Rule 33.1. We also direct the Clerk not to accept any fur-
ther petitions for certiorari nor petitions for extraordinary
writs from Rivera in noncriminal matters unless he pays the
docketing fee required by Rule 38 and submits his petition
in compliance with Rule 33.1.

Rivera has abused this Court’s certiorari and extraordi-
nary writ processes. In January of this year, we twice in-
voked Rule 39.8 to deny Rivera in forma pauperis status.
See Rivera v. Allin, 525 U. S. 1065; In re Rivera, 525 U. S.
1066. At that time, Rivera had filed two petitions for ex-
traordinary writs and eight petitions for certiorari, all of
which were both patently frivolous and had been denied
without recorded dissent. The instant petition for certio-
rari thus constitutes Rivera’s 13th frivolous filing with this
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Court. He has four additional filings—all of them patently
frivolous—currently pending before this Court.

We enter the order barring prospective filings for the rea-
sons discussed in Martin v. District of Columbia Court of
Appeals, 506 U. S. 1 (1992) (per curiam). Rivera’s abuse of
the writ of certiorari and of the extraordinary writs has been
in noncriminal cases, and so we limit our sanction accord-
ingly. The order therefore will not prevent Rivera from pe-
titioning to challenge criminal sanctions which might be im-
posed on him. The order, however, will allow this Court to
devote its limited resources to the claims of petitioners who
have not abused our process.

It is so ordered.

JUSTICE STEVENS, dissenting.

For reasons previously stated, see Martin v. District of
Columbia Court of Appeals, 506 U. S. 1, 4 (1992) (STEVENS,
J., dissenting), and cases cited, I respectfully dissent.
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KUMHO TIRE CO., LTD., ET AL. v. CARMICHAE