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NOTES

1Solicitor General Drew S. Days III, was presented to the Court on
June 21, 1993. See post, p. VIL

2JusTICE WHITE announced his retirement on March 19, 1993, effective
“at the time the Court next rises for its summer recess.” See post, p. IX.

3The Honorable Ruth Bader Ginsburg, of New York, formerly a Judge
of the United States Court of Appeals for the District of Columbia Circuit,
was nominated by President Clinton on June 14, 1993, to be an Associate
Justice of this Court; the nomination was confirmed by the Senate on Au-
gust 3, 1993; she was commissioned on August 5, 1993; and she took the
oaths and her seat on August 10, 1993. She was presented to the Court
on October 1, 1993. See post, p. XIIL
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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective November 1, 1991, viz.:

For the District of Columbia Circuit, WILLIAM H. REHNQUIST,
Chief Justice.

For the First Circuit, DAvID H. SOUTER, Associate Justice.

For the Second Circuit, CLARENCE THOMAS, Associate Justice.
For the Third Circuit, DAVID H. SOUTER, Associate Justice.

For the Fourth Circuit, WiLLIAM H. REENQUIST, Chief Justice.
For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, JOHN PAUL STEVENS, Associate Justice.
For the Seventh Circuit, JOHN PAUL STEVENS, Associate Justice.
For the Eighth Circuit, HARRY A. BLACKMUN, Associate Justice.

For the Ninth Circuit, SANDRA DAY O’CONNOR, Associate
Justice.

For the Tenth Circuit, BYRON R. WHITE, Associate Justice.*

For the Eleventh Circuit, ANTHONY M. KENNEDY, Associate
Justice.

For the Federal Circuit, WiLLiAM H. REHNQUIST, Chief Justice.
November 1, 1991.

(For next previous allotment, and modifications, see 498 U. S,
p- VI, and 501 U. S., p. V.)

*For order of June 28, 1993, assigning JUSTICE THOMAS to the Tenth
Circuit, see post, p. 934.
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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective October 1, 1993, viz.:

For the District of Columbia Circuit, WILLIAM H. REHNQUIST,
Chief Justice.

For the First Circuit, DAvID H. SOUTER, Associate Justice.

For the Second Circuit, CLARENCE THOMAS, Associate Justice.
For the Third Circuit, DAVID H. SOUTER, Associate Justice.

For the Fourth Circuit, WiLLIAM H. REENQUIST, Chief Justice.
For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, JOHN PAUL STEVENS, Associate Justice.
For the Seventh Circuit, JOHN PAUL STEVENS, Associate Justice.
For the Eighth Circuit, HARRY A. BLACKMUN, Associate Justice.

For the Ninth Circuit, SANDRA DAY O’CONNOR, Associate
Justice.

For the Tenth Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Eleventh Circuit, ANTHONY M. KENNEDY, Associate
Justice.

For the Federal Circuit, WiLLIAM H. REENQUIST, Chief Justice.
October 1, 1993.

(For next previous allotment, and modifications, see 502 U. S,
p- VI, and ante, p. V.)
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PRESENTATION OF THE SOLICITOR GENERAL
SUPREME COURT OF THE UNITED STATES

MONDAY, JUNE 21, 1993

Present: CHIEF JUSTICE REHNQUIST, JUSTICE WHITE,
JUSTICE BLACKMUN, JUSTICE STEVENS, JUSTICE O’CONNOR,
JUSTICE SCALIA, JUSTICE KENNEDY, JUSTICE SOUTER, and
JUSTICE THOMAS.

THE CHIEF JUSTICE said:

The Court at this time wishes to note for the record that
William C. Bryson has been serving as Acting Solicitor Gen-
eral since January past. The Court recognizes the consider-
able responsibility that has been placed upon you, Mr. Bry-
son, to represent the government of the United States before
this Court. On behalf of my colleagues, I thank you for a
job well done and you have our sincere appreciation.

The Court now recognizes the Attorney General, General
Reno.

Attorney General Reno said:

MR. CHIEF JUSTICE and may it please the Court, I have
the honor to present to the Court the Solicitor General of
the United States, The Honorable Drew S. Days, III, of
Connecticut.

THE CHIEF JUSTICE said:

Mr. Solicitor General, the Court welcomes you to the per-
formance of the important office that you have assumed, to

represent the government of the United States before this
VII



VIII PRESENTATION OF SOLICITOR GENERAL

Court. You follow in the footsteps of other outstanding at-
torneys who have held your new office. Your commission
will be duly recorded by the Clerk.

Solicitor General Days said:

Thank you, MR. CHIEF JUSTICE.



RETIREMENT OF JUSTICE WHITE
SUPREME COURT OF THE UNITED STATES

MONDAY, JUNE 28, 1993

Present: CHIEF JUSTICE REHNQUIST, JUSTICE WHITE,
JUSTICE BLACKMUN, JUSTICE STEVENS, JUSTICE O’CONNOR,
JUSTICE SCALIA, JUSTICE KENNEDY, JUSTICE SOUTER, and
JUSTICE THOMAS.

THE CHIEF JUSTICE said:

As most of you know, our esteeemed colleague, Justice
White, is retiring from this bench and his colleagues have
sent him this letter on this occasion which I will now read.

SUPREME COURT OF THE UNITED STATES,
CHAMBERS OF THE CHIEF JUSTICE,
Washington, D. C., June 23, 1993.

Dear Byron:

Your decision to retire from the Court has brought to each
of us a profound sense of sadness. You came here more than
thirty-one years ago, and have played a pivotal part in the
deliberations and decisions of this institution with three dif-
ferent Chief Justices during the administration of eight dif-
ferent Presidents.

You brought to the Court a reputation for excellence in
many fields—scholar-athlete, combat intelligence officer in
the South Pacific during World War II, successful private
lawyer, Deputy Attorney General. Your long service here

has greatly enhanced that reputation, as you have exhibited
IX



X RETIREMENT OF JUSTICE WHITE

a firm resolve not to be classified in any one doctrinal pigeon-
hole. The important opinions which you have authored for
the Court in virtually every field of law with which we deal
will remain as a testament to your years of service here.

Every cloud, they say, has a silver lining; for us the silver
lining to your retirement is that you leave in good health,
and plan to remain here in the Washington area, at least for
the time being. You will be missed at our Conferences, but
we will continue to enjoy your friendship which means so
much to each of us.

Affectionately,
WiLLIAM H. REHNQUIST
HARRY A. BLACKMUN
JOHN PAUL STEVENS
SANDRA DAY O’CONNOR
ANTONIN SCALIA
ANTHONY M. KENNEDY
Davip H. SOUTER
CLARENCE THOMAS

JUSTICE WHITE replied as follows:

SUPREME COURT OF THE UNITED STATES
CHAMBERS OF JUSTICE BYRON R. WHITE (Retired),
Washington, D. C., June 28, 1993.

Dear Colleagues,

I am grateful for your very generous letter on the occasion
of my retirement, which is now upon me. There is no doubt
that I shall miss the Court very much, primarily because I
shall no longer have the pleasure and excitement of working
in a small group of nine Justices, all of whom day after day
and year after year are together dealing with the same is-
sues and cases in an attempt to arrive at satisfactory deci-
sions. I have sat with 20 Justices in my time here and have
had great respect for the ability and integrity of each of
them. I have treasured their friendship. Of course, Jus-



RETIREMENT OF JUSTICE WHITE XI

tices differ with one another on all sorts of issues, but we
have not held grudges and have gotten along remarkably
well. That is how it should be.

This Court is a very small organization for the freight it
carries, and its work is made possible only by the competent
and dedicated service of those who work here. I shall al-
ways be grateful to all of them for their willing, friendly and
reliable help down through the years.

Since I remain a federal judge and will likely sit on Courts
of Appeals from time to time, it will be necessary for me to
follow the Court’s work. No longer will I be able to agree
with or dissent from a Court’s opinion. Hence, like any
other Court of Appeals judge, I hope the Court’s mandates
will be clear, crisp, and leave those of us below with as little
room as possible for disagreement about their meaning.

The Court is a great institution, and I wish it well. It has
been good to me.

Cheers,
BYRON



APPOINTMENT OF JUSTICE GINSBURG
SUPREME COURT OF THE UNITED STATES

FRIDAY, OCTOBER 1, 1993

Present: CHIEF JUSTICE REHNQUIST, JUSTICE BLACKMUN,
JUSTICE STEVENS, JUSTICE O’CONNOR, JUSTICE SCALIA,
JUSTICE KENNEDY, JUSTICE SOUTER, JUSTICE THOMAS, and
JUSTICE GINSBURG.

The Marshal said:
All Rise, the President of the United States.

THE CHIEF JUSTICE said:

On behalf of the Court, Mr. President, I extend to you a
warm welcome. This special sitting of the Court is held
today to receive the commission of the newly appointed As-
sociate Justice of the Supreme Court of the United States,
Ruth Bader Ginsburg. The Court now recognizes the At-
torney General of the United States, Ms. Janet Reno.

The Attorney General said:

MR. CHIEF JUSTICE and may it please the Court, I have
the commission which has been issued to the Honorable Ruth
Bader Ginsburg as an Associate Justice of the Supreme
Court of the United States. The commission has been duly
signed by the President of the United States and attested by
me as the Attorney General of the United States. I move
that the Clerk read the commission and that it be made part
of the permanent records of this Court.

XIIT



X1V APPOINTMENT OF JUSTICE GINSBURG

THE CHIEF JUSTICE said:

Thank you, Ms. Reno, your motion is granted. Mr. Clerk,
will you please read the commission?

The Clerk read the commission:

WILLIAM JEFFERSON CLINTON,

PRESIDENT OF THE UNITED STATES OF AMERICA,

To All Who Shall See These Presents, Greeting:

Know YE; That reposing special trust and confidence in
the wisdom, uprightness, and learning of Ruth Bader Gins-
burg, of New York, I have nominated, and, by and with the
advice and consent of the Senate, do appoint her an Associate
Justice of the Supreme Court of the United States and do
authorize and empower her to execute and fulfill the duties
of that office according to the Constitution and Laws of the
said United States, and to Have and to Hold the said Office,
with all the powers, privileges and emoluments to the same
of right appertaining, unto Her, the said Ruth Bader Gins-
burg, during her good behavior.

In Testimony whereof, I have caused these Letters to be
made patent and the seal of the Department of Justice to be
hereunto affixed.

Done at the City of Washington, this fifth day of August,
in the year of our Lord one thousand nine hundred and
ninety-three, and of the Independence of the United States
of America the two hundred and eighteenth.

[SEAL] WILLIAM JEFFERSON CLINTON
By the President:
JANET RENO,
Attorney General
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THE CHIEF JUSTICE said:

I now ask the Chief Deputy Clerk of the Court to escort
Justice Ginsburg to the bench.

THE CHIEF JUSTICE said:
Justice Ginsburg, are you ready to take the oath?

Justice Ginsburg said:

I am.

THE CHIEF JUSTICE said:

Please repeat after me.

Justice Ginsburg said:

I, Ruth Bader Ginsburg, do solemnly swear that I will ad-
minister justice without respect to persons and do equal
right to the poor and to the rich and that I will faithfully and
impartially discharge and perform all the duties incumbent
upon me as Associate Justice of the Supreme Court of the
United States under the Constitution and Laws of the United
States, so help me God.

RuTH BADER GINSBURG

Subscribed and sworn to before me this first day of
October, 1993.
WiLLiIAM H. REHNQUIST
Chief Justice

THE CHIEF JUSTICE said:

JUSTICE GINSBURG, on behalf of all the members of the
Court, it is a pleasure to extend to you a very warm welcome
as an Associate Justice of the Court and to wish for you a
long and happy career in our common calling.
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IN THE
SUPREME COURT OF THE UNITED STATES
AT

OCTOBER TERM, 1992

ZOBREST ET AL. v». CATALINA FOOTHILLS
SCHOOL DISTRICT

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 92-94. Argued February 24, 1993—Decided June 18, 1993

Petitioners, a deaf child and his parents, filed this suit after respondent
school district refused to provide a sign-language interpreter to accom-
pany the child to classes at a Roman Catholic high school. They alleged
that the Individuals with Disabilities Education Act (IDEA) and the
Free Exercise Clause of the First Amendment required respondent to
provide the interpreter and that the Establishment Clause did not bar
such relief. The District Court granted respondent summary judgment
on the ground that the interpreter would act as a conduit for the child’s
religious inculcation, thereby promoting his religious development at
government expense in violation of the Establishment Clause. The
Court of Appeals affirmed.

Held:

1. The prudential rule of avoiding constitutional questions if there is
a nonconstitutional ground for decision is inapplicable here, since re-
spondent did not urge upon the District Court or the Court of Appeals
any of the nonconstitutional grounds it now raises in this Court.
Pp. 6-8.

2. The Establishment Clause does not prevent respondent from
furnishing a disabled child enrolled in a sectarian school with a sign-
language interpreter in order to facilitate his education. Government
programs that neutrally provide benefits to a broad class of citizens
defined without reference to religion are not readily subject to an Estab-
lishment Clause challenge just because sectarian institutions may also

1
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Syllabus

receive an attenuated financial benefit. Mueller v. Allen, 463 U. S. 388;
Witters v. Washington Dept. of Services for Blind, 474 U. S. 481. The
same reasoning used in Mueller and Witters applies here. The service
in this case is part of a general government program that distributes
benefits neutrally to any child qualifying as disabled under the IDEA,
without regard to the sectarian-nonsectarian, or public-nonpublic nature
of the school the child attends. By according parents freedom to select
a school of their choice, the statute ensures that a government-paid
interpreter will be present in a sectarian school only as a result of indi-
vidual parents’ private decisions. Since the IDEA creates no financial
incentive for parents to choose a sectarian school, an interpreter’s
presence there cannot be attributed to state decisionmaking. The fact
that a public employee will be physically present in a sectarian school
does not by itself make this the same type of aid that was disapproved
in Meek v. Pittenger, 421 U. S. 349, and School Dist. of Grand Rapids
v. Ball, 473 U.S. 373. In those cases, the challenged programs gave
direct grants of government aid—instructional equipment and material,
teachers, and guidance counselors—which relieved sectarian schools of
costs they otherwise would have borne in educating their students.
Here, the child is the primary beneficiary, and the school receives only
an incidental benefit. In addition, an interpreter, unlike a teacher or
guidance counselor, neither adds to nor subtracts from the sectarian
school’s environment but merely interprets whatever material is pre-
sented to the class as a whole. There is no absolute bar to the placing
of a public employee in a sectarian school. Pp. 8-14.

963 F. 2d 1190, reversed.

REHNQUIST, C. J., delivered the opinion of the Court, in which WHITE,
ScaLIA, KENNEDY, and THOMAS, JJ., joined. BLACKMUN, J., filed a dis-
senting opinion, in which SOUTER, J., joined, and in which STEVENS and
(O’CONNOR, JJ., joined as to Part I, post, p. 14. O’CONNOR, J., filed a dis-
senting opinion, in which STEVENS, J., joined, post, p. 24.

William Bentley Ball argued the cause for petitioners.
With him on the briefs was Thomas J. Berning.

Acting Solicitor General Bryson argued the cause for the
United States as amicus curiae urging reversal. On the
brief were Solicitor General Starr, Assistant Attorney Gen-
eral Gerson, Deputy Solicitor General Roberts, Ronald J.
Mamnn, Jeffrey C. Martin, and Susan Craig.
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John C. Richardson argued the cause for respondent.
With him on the brief was Gary F. Urman.*

CHIEF JUSTICE REHNQUIST delivered the opinion of the
Court.

Petitioner James Zobrest, who has been deaf since birth,
asked respondent school district to provide a sign-language
interpreter to accompany him to classes at a Roman Catholic
high school in Tucson, Arizona, pursuant to the Individuals
with Disabilities Education Act (IDEA), 20 U. S. C. §1400 et
seq., and its Arizona counterpart, Ariz. Rev. Stat. Ann. § 15—
761 et seq. (1991 and Supp. 1992). The United States Court
of Appeals for the Ninth Circuit decided, however, that pro-
vision of such a publicly employed interpreter would violate
the Establishment Clause of the First Amendment. We
hold that the Establishment Clause does not bar the school
district from providing the requested interpreter.

*Briefs of amici curiae urging reversal were filed for the Alexander
Graham Bell Association for the Deaf by Bonnie P. Tucker; for the Ameri-
can Jewish Congress et al. by Marc D. Stern, Lois C. Waldman, Oliver S.
Thomas, and J. Brent Walker; for the Christian Legal Society et al. by
Michael W. McConnell, Steven T. McFarland, and Bradley P. Jacob; for
the Deaf Community Center, Inc., by Jay Alan Sekulow, James M. Hen-
derson, Sr., Mark N. Troobnick, Jordan W. Lorence, Keith A. Fournier,
John G. Stepanovich, Thomas Patrick Monaghan, and Walter M. Weber;
for the United States Catholic Conference by Mark E. Chopko, John A.
Liekweg, and Phillip H. Harris; for the Institute for Justice by William
H. Mellor III and Clint Bolick; and for the National Jewish Commission
on Law and Public Affairs by Nathan Lewin and Dennis Rapps.

Briefs of amici curiae urging affirmance were filed for the American
Civil Liberties Union et al. by Bradley S. Phillips, Steven R. Shapiro,
John A. Powell, Steven K. Green, Steven M. Freeman, and Samuel Rabin-
ove; for the Arizona School Boards Association, Inc., by Robert J. DuComb,
Jr.; for the Council on Religious Freedom by Lee Boothby, Robert W.
Nixon, Walter E. Carson, and Rolland Truman, for the National School
Boards Association by Gwendolyn H. Gregory, August W. Steinhilber, and
Thomas A. Shannon; and for the National Committee for Public Educa-
tion and Religious Liberty et al. by David B. Isbell, T. Jeremy Gunn, and
Elliot M. Mincberg.
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James Zobrest attended grades one through five in a
school for the deaf, and grades six through eight in a public
school operated by respondent. While he attended public
school, respondent furnished him with a sign-language inter-
preter. For religious reasons, James’ parents (also petition-
ers here) enrolled him for the ninth grade in Salpointe Cath-
olic High School, a sectarian institution.! When petitioners
requested that respondent supply James with an interpreter
at Salpointe, respondent referred the matter to the county
attorney, who concluded that providing an interpreter on the
school’s premises would violate the United States Constitu-
tion. App. 10-18. Pursuant to Ariz. Rev. Stat. Ann. § 15—
253(B) (1991), the question next was referred to the Arizona
attorney general, who concurred in the county attorney’s
opinion. App. to Pet. for Cert. A-137. Respondent accord-
ingly declined to provide the requested interpreter.

Petitioners then instituted this action in the United States
District Court for the District of Arizona under 20 U. S. C.
§1415(e)(4)(A), which grants the district courts jurisdiction
over disputes regarding the services due disabled children
under the IDEA.2 Petitioners asserted that the IDEA and
the Free Exercise Clause of the First Amendment require
respondent to provide James with an interpreter at Sal-
pointe, and that the Establishment Clause does not bar such
relief. The complaint sought a preliminary injunction and
“such other and further relief as the Court deems just and
proper.” App. 25.2 The District Court denied petitioners’

!The parties have stipulated: “The two functions of secular education
and advancement of religious values or beliefs are inextricably inter-
twined throughout the operations of Salpointe.” App. 92.

2The parties agreed that exhaustion of administrative remedies would
be futile here. Id., at 94-95.

3 During the pendency of this litigation, James completed his high school
studies and graduated from Salpointe on May 16, 1992. This case none-
theless presents a continuing controversy, since petitioners seek reim-
bursement for the cost they incurred in hiring their own interpreter, more
than $7,000 per year. Id., at 65.
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request for a preliminary injunction, finding that the provi-
sion of an interpreter at Salpointe would likely offend the
Establishment Clause. Id., at 52-53. The court thereafter
granted respondent summary judgment, on the ground that
“[tlhe interpreter would act as a conduit for the religious
inculeation of James—thereby, promoting James’ religious
development at government expense.” App. to Pet. for
Cert. A-35. “That kind of entanglement of church and
state,” the District Court concluded, “is not allowed.” Ibid.

The Court of Appeals affirmed by a divided vote, 963 F. 2d
1190 (CA9 1992), applying the three-part test announced in
Lemon v. Kurtzman, 403 U. S. 602, 613 (1971). It first found
that the IDEA has a clear secular purpose: “‘to assist States
and Localities to provide for the education of all handicapped
children.”” 963 F. 2d, at 1193 (quoting 20 U. S. C. § 1400(c)).*
Turning to the second prong of the Lemon inquiry, though,
the Court of Appeals determined that the IDEA, if applied
as petitioners proposed, would have the primary effect of
advancing religion and thus would run afoul of the Establish-
ment Clause. “By placing its employee in the sectarian
school,” the Court of Appeals reasoned, “the government
would create the appearance that it was a ‘joint sponsor’ of
the school’s activities.” 963 F. 2d, at 1194-1195. This, the
court held, would create the “symbolic union of government
and religion” found impermissible in School Dist. of Grand
Rapids v. Ball, 473 U. S. 373, 392 (1985).> In contrast, the
dissenting judge argued that “[gleneral welfare programs
neutrally available to all children,” such as the IDEA, pass
constitutional muster, “because their benefits diffuse over
the entire population.” 963 F. 2d, at 1199 (opinion of Tang,

4Respondent now concedes that “the IDEA has an appropriate ‘secular
purpose.”” Brief for Respondent 16.

5The Court of Appeals also rejected petitioners’ Free Exercise Clause
claim. 963 F. 2d, at 1196-1197. Petitioners have not challenged that part
of the decision below. Pet. for Cert. 10, n. 9.
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J.). We granted certiorari, 506 U.S. 813 (1992), and now
reverse.

Respondent has raised in its brief in opposition to certio-
rari and in isolated passages in its brief on the merits several
issues unrelated to the Establishment Clause question.®
Respondent first argues that 34 CFR §76.532(a)(1) (1992), a
regulation promulgated under the IDEA, precludes it from
using federal funds to provide an interpreter to James at
Salpointe. Brief in Opposition 13.” In the alternative, re-
spondent claims that even if there is no affirmative bar to the
relief, it is not required by statute or regulation to furnish
interpreters to students at sectarian schools. Brief for Re-
spondent 4, n. 4.8 And respondent adds that providing such

5Respondent may well have waived these other defenses. For in re-
sponse to an interrogatory asking why it had refused to provide the re-
quested service, respondent referred only to the putative Establishment
Clause bar. App. 59-60.

"That regulation prohibits the use of federal funds to pay for “[rleligious
worship, instruction, or proselytization.” 34 CFR §76.532(a)(1) (1992).
The United States asserts that the regulation merely implements the Sec-
retary of Education’s understanding of (and thus is coextensive with) the
requirements of the Establishment Clause. Brief for United States as
Amicus Curiae 23; see also Brief for United States as Amicus Curiae
in Witters v. Dept. of Services for Blind, O. T. 1985, No. 84-1070, p. 21,
n. 11 (“These regulations are based on the Department’s interpretation of
constitutional requirements”). This interpretation seems persuasive to
us. The only authority cited by the Secretary for issuance of the regula-
tion is his general rulemaking power. See 34 CFR §76.532 (1992) (citing
20 U. S. C. §§1221e-3(a)(1), 2831(a), and 2974(b)). Though the Fourth Cir-
cuit placed a different interpretation on §76.532 in Goodall v. Stafford
County School Board, 930 F. 2d 363, 369 (holding that the regulation pro-
hibits the provision of an interpreter to a student in a sectarian school),
cert. denied, 502 U. S. 864 (1991), that court did not have the benefit of the
United States’ views.

8In our view, this belated contention is entitled to little, if any, weight
here given respondent’s repeated concession that, but for the perceived
federal constitutional bar, it would have willingly provided James with an
interpreter at Salpointe as a matter of local policy. See, e.g., Tr. of
Oral Arg. 31 (“We don’t deny that . . . we would have voluntarily done
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a service would offend Art. II, §12, of the Arizona Constitu-
tion. Tr. of Oral Arg. 28.

It is a familiar principle of our jurisprudence that federal
courts will not pass on the constitutionality of an Act of Con-
gress if a construction of the Act is fairly possible by which
the constitutional question can be avoided. See, e. g., United
States v. Locke, 471 U.S. 84, 92 (1985), and cases cited
therein. In Locke, a case coming here by appeal under 28
U. S. C. §1252 (1982 ed.), we said that such an appeal “brings
before this Court not merely the constitutional question de-
cided below, but the entire case.” 471 U.S., at 92. “The
entire case,” we explained, “includes nonconstitutional ques-
tions actually decided by the lower court as well as noncon-
stitutional grounds presented to, but not passed on, by the
lower court.” Ibid. Therefore, in that case, we turned
“first to the nonconstitutional questions pressed below.”
Ibid.

Here, in contrast to Locke and other cases applying the
prudential rule of avoiding constitutional questions, only
First Amendment questions were pressed in the Court of
Appeals. In the opening paragraph of its opinion, the Court
of Appeals noted that petitioners’ appeal raised only First
Amendment issues:

“The Zobrests appeal the district court’s ruling that
provision of a state-paid sign language interpreter to
James Zobrest while he attends a sectarian high school
would violate the Establishment Clause. The Zobrests
also argue that denial of such assistance violates the
Free Exercise Clause.” 963 F. 2d, at 1191.

Respondent did not urge any statutory grounds for affirm-
ance upon the Court of Appeals, and thus the Court of Ap-
peals decided only the federal constitutional claims raised by
petitioners. In the District Court, too, the parties chose to

that. The only concern that came up at the time was the Establishment
Clause concern”).
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litigate the case on the federal constitutional issues alone.
“Both parties’ motions for summary judgment raised only
federal constitutional issues.” Brief for Respondent 4, n. 4.
Accordingly, the District Court’s order granting respondent
summary judgment addressed only the Establishment
Clause question. App. to Pet. for Cert. A-35.

Given this posture of the case, we think the prudential
rule of avoiding constitutional questions has no application.
The fact that there may be buried in the record a nonconsti-
tutional ground for decision is not by itself enough to invoke
this rule. See, e.g., Board of Airport Comm’rs of Los
Angeles v. Jews for Jesus, Inc., 482 U. S. 569, 572 (1987).
“Where issues are neither raised before nor considered by
the Court of Appeals, this Court will not ordinarily consider
them.” Adickes v. S. H. Kress & Co., 398 U. S. 144, 147,
n. 2 (1970). We therefore turn to the merits of the con-
stitutional claim.

We have never said that “religious institutions are dis-
abled by the First Amendment from participating in publicly
sponsored social welfare programs.” Bowen v. Kendrick,
487 U. S. 589, 609 (1988). For if the Establishment Clause
did bar religious groups from receiving general government
benefits, then “a church could not be protected by the police
and fire departments, or have its public sidewalk kept in re-
pair.”  Widmar v. Vincent, 4564 U. S. 263, 274-275 (1981) (in-
ternal quotation marks omitted). Given that a contrary rule
would lead to such absurd results, we have consistently held
that government programs that neutrally provide benefits to
a broad class of citizens defined without reference to religion
are not readily subject to an Establishment Clause challenge
just because sectarian institutions may also receive an atten-
uated financial benefit. Nowhere have we stated this princi-
ple more clearly than in Mueller v. Allen, 463 U.S. 388
(1983), and Witters v. Washington Dept. of Services for
Blind, 474 U.S. 481 (1986), two cases dealing specifically
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with government programs offering general educational
assistance.

In Mueller, we rejected an Establishment Clause chal-
lenge to a Minnesota law allowing taxpayers to deduct cer-
tain educational expenses in computing their state income
tax, even though the vast majority of those deductions (per-
haps over 90%) went to parents whose children attended sec-
tarian schools. See 463 U. S., at 401; id., at 405 (Marshall,
J., dissenting). Two factors, aside from States’ traditionally
broad taxing authority, informed our decision. See Witters,
supra, at 491 (Powell, J., concurring) (discussing Mueller).
We noted that the law “permits all parents—whether their
children attend public school or private—to deduct their chil-
dren’s educational expenses.” 463 U. S., at 398 (emphasis in
original). See also Widmar, supra, at 274 (“The provision
of benefits to so broad a spectrum of groups is an important
index of secular effect”); Board of Ed. of Westside Commau-
nity Schools (Dist. 66) v. Mergens, 496 U. S. 226, 248 (1990)
(plurality opinion) (same). We also pointed out that under
Minnesota’s scheme, public funds become available to sectar-
ian schools “only as a result of numerous private choices of
individual parents of school-age children,” thus distinguish-
ing Mueller from our other cases involving “the direct trans-
mission of assistance from the State to the schools them-
selves.” 463 U. S., at 399.

Witters was premised on virtually identical reasoning. In
that case, we upheld against an Establishment Clause chal-
lenge the State of Washington’s extension of vocational as-
sistance, as part of a general state program, to a blind person
studying at a private Christian college to become a pastor,
missionary, or youth director. Looking at the statute as a
whole, we observed that “[alny aid provided under Washing-
ton’s program that ultimately flows to religious institutions
does so only as a result of the genuinely independent and
private choices of aid recipients.” 474 U.S., at 487. The
program, we said, “creates no financial incentive for students
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to undertake sectarian education.” Id., at 488. We also re-
marked that, much like the law in Mueller, “Washington’s
program is ‘made available generally without regard to the
sectarian-nonsectarian, or public-nonpublic nature of the in-
stitution benefited.”” Witters, supra, at 487 (quoting Com-
mittee for Public Ed. & Religious Liberty v. Nyquist, 413
U. S. 756, 782-783, n. 38 (1973)). In light of these factors,
we held that Washington’s program—even as applied to a
student who sought state assistance so that he could become
a pastor—would not advance religion in a manner inconsist-
ent with the Establishment Clause. Witters, supra, at 489.

That same reasoning applies with equal force here. The
service at issue in this case is part of a general government
program that distributes benefits neutrally to any child qual-
ifying as “disabled” under the IDEA, without regard to the
“sectarian-nonsectarian, or public-nonpublic nature” of the
school the child attends. By according parents freedom to
select a school of their choice, the statute ensures that a
government-paid interpreter will be present in a sectarian
school only as a result of the private decision of individual
parents. In other words, because the IDEA creates no fi-
nancial incentive for parents to choose a sectarian school,
an interpreter’s presence there cannot be attributed to state
decisionmaking. Viewed against the backdrop of Mueller
and Witters, then, the Court of Appeals erred in its decision.
When the government offers a neutral service on the prem-
ises of a sectarian school as part of a general program that
“is in no way skewed towards religion,” Witters, supra, at
488, it follows under our prior decisions that provision of
that service does not offend the Establishment Clause. See
Wolman v. Walter, 433 U. S. 229, 244 (1977). Indeed, this is
an even easier case than Mueller and Witters in the sense
that, under the IDEA, no funds traceable to the government
ever find their way into sectarian schools’ coffers. The only
indirect economic benefit a sectarian school might receive by
dint of the IDEA is the disabled child’s tuition—and that is,
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of course, assuming that the school makes a profit on each
student; that, without an IDEA interpreter, the child would
have gone to school elsewhere; and that the school, then,
would have been unable to fill that child’s spot.

Respondent contends, however, that this case differs from
Mueller and Witters, in that petitioners seek to have a public
employee physically present in a sectarian school to assist
in James’ religious education. In light of this distinction,
respondent argues that this case more closely resembles
Meek v. Pittenger, 421 U. S. 349 (1975), and School Dist. of
Grand Rapids v. Ball, 473 U. S. 373 (1985). In Meek, we
struck down a statute that, inter alia, provided “massive
aid” to private schools—more than 75% of which were church
related—through a direct loan of teaching material and
equipment. 421 U. S,, at 364-365. The material and equip-
ment covered by the statute included maps, charts, and tape
recorders. Id., at 355. According to respondent, if the gov-
ernment could not place a tape recorder in a sectarian school
in Meek, then it surely cannot place an interpreter in Sal-
pointe. The statute in Meek also authorized state-paid per-
sonnel to furnish “auxiliary services”—which included reme-
dial and accelerated instruction and guidance counseling—on
the premises of religious schools. We determined that this
part of the statute offended the First Amendment as well.
Id., at 372. Ball similarly involved two public programs
that provided services on private school premises; there,
public employees taught classes to students in private school
classrooms.” 473 U.S., at 375. We found that those pro-
grams likewise violated the Constitution, relying largely on
Meek. 473 U. S., at 386-389. According to respondent, if
the government could not provide educational services on
the premises of sectarian schools in Meek and Ball, then it
surely cannot provide James with an interpreter on the
premises of Salpointe.

9Forty of the forty-one private schools involved in Ball were perva-
sively sectarian. 473 U. S., at 384-385.
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Respondent’s reliance on Meek and Ball is misplaced for
two reasons. First, the programs in Meek and Ball—
through direct grants of government aid—relieved sectarian
schools of costs they otherwise would have borne in educat-
ing their students. See Witters, 474 U. S., at 487 (“[T]he
State may not grant aid to a religious school, whether cash
or in kind, where the effect of the aid is ‘that of a direct
subsidy to the religious school’ from the State”) (quoting
Ball, supra, at 394). For example, the religious schools in
Meek received teaching material and equipment from the
State, relieving them of an otherwise necessary cost of per-
forming their educational function. 421 U. S., at 365-366.
“Substantial aid to the educational function of such schools,”
we explained, “necessarily results in aid to the sectarian
school enterprise as a whole,” and therefore brings about
“the direct and substantial advancement of religious activ-
ity.” Id., at 366. So, too, was the case in Ball: The pro-
grams challenged there, which provided teachers in addition
to instructional equipment and material, “in effect subsi-
dize[d] the religious functions of the parochial schools by tak-
ing over a substantial portion of their responsibility for
teaching secular subjects.” 473 U. S., at 397. “This kind of
direct aid,” we determined, “is indistinguishable from the
provision of a direct cash subsidy to the religious school.”
Id., at 395. The extension of aid to petitioners, however,
does not amount to “an impermissible ‘direct subsidy’” of
Salpointe, Witters, supra, at 487, for Salpointe is not relieved
of an expense that it otherwise would have assumed in edu-
cating its students. And, as we noted above, any attenuated
financial benefit that parochial schools do ultimately receive
from the IDEA is attributable to “the private choices of indi-
vidual parents.” Mueller, 463 U. S., at 400. Disabled chil-
dren, not sectarian schools, are the primary beneficiaries of
the IDEA; to the extent sectarian schools benefit at all from
the IDEA, they are only incidental beneficiaries. Thus, the
function of the IDEA is hardly “‘to provide desired financial
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support for nonpublic, sectarian institutions.”” Witters,
supra, at 488 (quoting Nyquist, supra, at 783).

Second, the task of a sign-language interpreter seems to
us quite different from that of a teacher or guidance coun-
selor. Notwithstanding the Court of Appeals’ intimations
to the contrary, see 963 F. 2d, at 1195, the Establishment
Clause lays down no absolute bar to the placing of a public
employee in a sectarian school.’? Such a flat rule, smacking
of antiquated notions of “taint,” would indeed exalt form
over substance.!’ Nothing in this record suggests that a
sign-language interpreter would do more than accurately in-
terpret whatever material is presented to the class as a
whole. In fact, ethical guidelines require interpreters to
“transmit everything that is said in exactly the same way it
was intended.” App. 73. James’ parents have chosen of
their own free will to place him in a pervasively sectarian
environment. The sign-language interpreter they have re-
quested will neither add to nor subtract from that environ-
ment, and hence the provision of such assistance is not
barred by the Establishment Clause.

The IDEA creates a neutral government program dispens-
ing aid not to schools but to individual handicapped children.
If a handicapped child chooses to enroll in a sectarian school,

10 For instance, in Wolman v. Walter, 433 U. S. 229, 242 (1977), we made
clear that “the provision of health services to all schoolchildren—public
and nonpublic—does not have the primary effect of aiding religion,” even
when those services are provided within sectarian schools. We accord-
ingly rejected a First Amendment challenge to the State’s providing diag-
nostic speech and hearing services on sectarian school premises. Id., at
244; see also Meek v. Pittenger, 421 U. S. 349, 371, n. 21 (1975).

1 Tndeed, respondent readily admits, as it must, that there would be no
problem under the Establishment Clause if the IDEA funds instead went
directly to James’ parents, who, in turn, hired the interpreter themselves.
Brief for Respondent 11 (“If such were the case, then the sign language
interpreter would be the student’s employee, not the School District’s, and
governmental involvement in the enterprise would end with the disburse-
ment of funds”).
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we hold that the Establishment Clause does not prevent the
school district from furnishing him with a sign-language in-
terpreter there in order to facilitate his education. The
judgment of the Court of Appeals is therefore

Reversed.

JUSTICE BLACKMUN, with whom JUSTICE SOUTER joins,
and with whom JUSTICE STEVENS and JUSTICE O’CONNOR
join as to Part I, dissenting.

Today, the Court unnecessarily addresses an important
constitutional issue, disregarding longstanding principles of
constitutional adjudication. In so doing, the Court holds
that placement in a parochial school classroom of a public
employee whose duty consists of relaying religious messages
does not violate the Establishment Clause of the First
Amendment. I disagree both with the Court’s decision to
reach this question and with its disposition on the merits. 1
therefore dissent.

I

“If there is one doctrine more deeply rooted than any
other in the process of constitutional adjudication, it is that
we ought not to pass on questions of constitutionality . . .
unless such adjudication is unavoidable.” Spector Motor
Service, Inc. v. McLaughlin, 323 U. S. 101, 105 (1944). See
Brockett v. Spokane Arcades, Inc., 472 U. S. 491, 501 (1985);
Ashwander v. TVA, 297 U. S. 288, 347 (1936) (Brandeis, J.,
concurring); Liverpool, New York & Philadelphia S. S. Co.
v. Commissioners of Emigration, 113 U.S. 33, 39 (1885).
This is a “fundamental rule of judicial restraint,” Three Af-
filiated Tribes of Fort Berthold Reservation v. Wold Engi-
neering, P. C., 467 U. S. 138, 157 (1984), which has received
the sanction of time and experience. It has been described
as a “corollary” to the Article III case or controversy re-
quirement, see Rescue Army v. Municipal Court of Los
Angeles, 331 U. S. 549, 570 (1947), and is grounded in basic
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principles regarding the institution of judicial review and
this Court’s proper role in our federal system, ibid.
Respondent School District makes two arguments that
could provide grounds for affirmance, rendering consider-
ation of the constitutional question unnecessary. First, re-
spondent maintains that the Individuals with Disabilities
Education Act (IDEA), 20 U.S. C. §1400 et seq., does not
require it to furnish James Zobrest with an interpreter at
any private school so long as special education services are
made available at a public school. The United States en-
dorses this interpretation of the statute, explaining that “the
IDEA itself does not establish an individual entitlement to
services for students placed in private schools at their par-
ents’ option.” Brief for United States as Amicus Curiae 13.
And several courts have reached the same conclusion. See,
e. g., Goodall v. Stafford County School Bd., 930 F. 2d 363
(CA4), cert. denied, 502 U. S. 864 (1991); McNair v. Cardi-
mone, 676 F. Supp. 1361 (SD Ohio 1987), aff’d sub nom. Mc-
Naawr v. Oak Hills Local School Dist., 872 F. 2d 1563 (CA6
1989); Work v. McKenzie, 661 F. Supp. 225 (DC 1987). Sec-
ond, respondent contends that 34 CFR §76.532(a)(1) (1992),
a regulation promulgated under the IDEA, which forbids the
use of federal funds to pay for “[r]eligious worship, instruc-
tion, or proselytization,” prohibits provision of a sign-
language interpreter at a sectarian school. The United
States asserts that this regulation does not preclude the re-
lief petitioners seek, Brief for United States as Amicus Cu-
riae 23, but at least one federal court has concluded other-
wise. See Goodall, supra. This Court could easily refrain
from deciding the constitutional claim by vacating and re-
manding the case for consideration of the statutory and regu-
latory issues. Indeed, the majority’s decision does not elimi-
nate the need to resolve these remaining questions. For,
regardless of the Court’s views on the Establishment Clause,
petitioners will not obtain what they seek if the federal stat-
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ute does not require or the federal regulations prohibit pro-
vision of a sign-language interpreter in a sectarian school.!

The majority does not deny the existence of these alterna-
tive grounds, nor does it dispute the venerable principle that
constitutional questions should be avoided when there are
nonconstitutional grounds for a decision in the case. In-
stead, in its zeal to address the constitutional question, the
majority casts aside this “time-honored canon of constitu-
tional adjudication,” Spector Motor Service, 323 U. S., at 105,
with the cursory observation that “the prudential rule of
avoiding constitutional questions has no application” in light
of the “posture” of this case, ante, at 8. Because the parties
chose not to litigate the federal statutory issues in the Dis-
trict Court and in the Court of Appeals, the majority blithely
proceeds to the merits of their constitutional claim.

But the majority’s statements are a non sequitur. From
the rule against deciding issues not raised or considered
below, it does not follow that the Court should consider con-
stitutional issues needlessly. The obligation to avoid unnec-
essary adjudication of constitutional questions does not de-
pend upon the parties’ litigation strategy, but rather is a
“self-imposed limitation on the exercise of this Court’s juris-
diction [that] has an importance to the institution that tran-
scends the significance of particular controversies.” City of
Mesquite v. Aladdin’s Castle, Inc., 455 U. S. 283, 294 (1982).
It is a rule whose aim is to protect not parties but the law
and the adjudicatory process. Indeed, just a few days ago,
we expressed concern that “litigants, by agreeing on the
legal issue presented, [could] extract the opinion of a court

! Respondent also argues that public provision of a sign-language inter-
preter would violate the Arizona Constitution. Article II, § 12, of the Ari-
zona Constitution provides: “No public money or property shall be appro-
priated for or applied to any religious worship, exercise, or instruction,
or to the support of any religious establishment.” The Arizona attorney
general concluded that, under this provision, interpreter services could
not be furnished to James. See App. 9.
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on hypothetical Acts of Congress or dubious constitutional
principles, an opinion that would be difficult to characterize
as anything but advisory.” United States Nat. Bank of Ore.
v. Independent Ins. Agents of America, Inc., 508 U. S. 439,
447 (1993). See United States v. CIO, 335 U.S. 106, 126
(1948) (Frankfurter, J., concurring).

That the federal statutory and regulatory issues have
not been properly briefed or argued does not justify the
Court’s decision to reach the constitutional claim. The very
posture of this case should have alerted the courts that
the parties were seeking what amounts to an advisory opin-
ion. After the Arizona attorney general concluded that
provision of a sign-language interpreter would violate the
Federal and State Constitutions, the parties bypassed the
federal statutes and regulations and proceeded directly to
litigate the constitutional issue. Under such circumstances,
the weighty nonconstitutional questions that were left unre-
solved are hardly to be described as “buried in the record.”
Ante, at 8. When federal- and state-law questions similarly
remained open in Wheeler v. Barrera, 417 U. S. 402 (1974),
this Court refused to pass upon the scope or constitutionality
of a federal statute that might have required publicly em-
ployed teachers to provide remedial instruction on the prem-
ises of sectarian schools. Prudence counsels that the Court
follow a similar practice here by vacating and remanding this
case for consideration of the nonconstitutional questions,
rather than proceeding directly to the merits of the constitu-
tional claim. See Youakim v. Miller, 425 U. S. 231 (1976)
(vacating and remanding for consideration of statutory issues
not presented to or considered by lower court); Escambia
County v. McMillan, 466 U. S. 48, 51-52 (1984) (vacating and
remanding for lower court to consider statutory issue parties
had not briefed and Court of Appeals had not passed upon);
Edward J. DeBartolo Corp. v. NLRB, 463 U. S. 147, 157-158
(1983) (vacating and remanding for consideration of statu-
tory question).
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II

Despite my disagreement with the majority’s decision
to reach the constitutional question, its arguments on the
merits deserve a response. Until now, the Court never
has authorized a public employee to participate directly in
religious indoctrination. Yet that is the consequence of
today’s decision.

Let us be clear about exactly what is going on here. The
parties have stipulated to the following facts. James Zo-
brest requested the State to supply him with a sign-language
interpreter at Salpointe High School, a private Roman Cath-
olic school operated by the Carmelite Order of the Catholic
Church. App. 90. Salpointe is a “pervasively religious” in-
stitution where “[t]he two functions of secular eduecation and
advancement of religious values or beliefs are inextricably
intertwined.” Id., at 92. Salpointe’s overriding “objective”
is to “instill a sense of Christian values.” Id., at 90. Its
“distinguishing purpose” is “the inculcation in its students of
the faith and morals of the Roman Catholic Church.” Reli-
gion is a required subject at Salpointe, and Catholic students
are “strongly encouraged” to attend daily Mass each morn-
ing. Ibid. Salpointe’s teachers must sign a Faculty Em-
ployment Agreement which requires them to promote the
relationship among the religious, the academic, and the ex-
tracurricular.? They are encouraged to do so by “assist[ing]
students in experiencing how the presence of God is manifest
in nature, human history, in the struggles for economic and
political justice, and other secular areas of the curriculum.”
Id., at 92. The agreement also sets forth detailed rules of

2The Faculty Employment Agreement provides: “‘Religious programs
are of primary importance in Catholic educational institutions. They are
not separate from the academic and extracurricular programs, but are in-
stead interwoven with them and each is believed to promote the other.””
App. 90-91.
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conduct teachers must follow in order to advance the school’s
Christian mission.?

At Salpointe, where the secular and the sectarian are “in-
extricably intertwined,” governmental assistance to the edu-
cational function of the school necessarily entails governmen-
tal participation in the school’s inculeation of religion. A
state-employed sign-language interpreter would be required
to communicate the material covered in religion class, the
nominally secular subjects that are taught from a religious
perspective, and the daily Masses at which Salpointe encour-
ages attendance for Catholic students. In an environment
so pervaded by discussions of the divine, the interpreter’s
every gesture would be infused with religious significance.
Indeed, petitioners willingly concede this point: “That the
interpreter conveys religious messages is a given in the
case.” Brief for Petitioners 22. By this concession, peti-
tioners would seem to surrender their constitutional claim.

The majority attempts to elude the impact of the record
by offering three reasons why this sort of aid to petitioners
survives Establishment Clause scrutiny. First, the major-
ity observes that provision of a sign-language interpreter

3The Faculty Employment Agreement sets forth the following detailed
rules of conduct:

“‘1. Teacher shall at all times present a Christian image to the students
by promoting and living the school philosophy stated herein, in the
School’s Faculty Handbook, the School Catalog and other published state-
ments of this School. In this role the teacher shall support all aspects of
the School from its religious programs to its academic and social functions.
It is through these areas that a teacher administers to mind, body and
spirit of the young men and women who attend Salpointe Catholic High
School.

“‘3. The School believes that faithful adherence to its philosophical prin-
ciples by its teachers is essential to the School’s mission and purpose.
Teachers will therefore be expected to assist in the implementation of the
philosophical policies of the School, and to compel proper conduct on the
part of the students in the areas of general behavior, language, dress and
attitude toward the Christian ideal.”” Id., at 91.
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occurs as “part of a general government program that
distributes benefits neutrally to any child qualifying as ‘dis-
abled’ under the IDEA, without regard to the ‘sectarian-
nonsectarian, or public-nonpublic nature’ of the school the
child attends.” Amnte, at 10. Second, the majority finds sig-
nificant the fact that aid is provided to pupils and their par-
ents, rather than directly to sectarian schools. As a result,
“‘lalny aid . . . that ultimately flows to religious institutions
does so only as a result of the genuinely independent and
private choices of aid recipients.”” Amnte, at 9, quoting
Witters v. Washington Dept. of Services for Blind, 474 U. S.
481, 487 (1986). And, finally, the majority opines that “the
task of a sign-language interpreter seems to us quite differ-
ent from that of a teacher or guidance counselor.” Amnte,
at 13.

But the majority’s arguments are unavailing. As to the
first two, even a general welfare program may have specific
applications that are constitutionally forbidden under the Es-
tablishment Clause. See Bowen v. Kendrick, 487 U. S. 589
(1988) (holding that Adolescent Family Life Act on its face
did not violate the Establishment Clause, but remanding for
examination of the constitutionality of particular applica-
tions). For example, a general program granting remedial
assistance to disadvantaged schoolchildren attending public
and private, secular and sectarian schools alike would clearly
offend the Establishment Clause insofar as it authorized the
provision of teachers. See Aguilar v. Felton, 473 U. S. 402,
410 (1985); School Dist. of Grand Rapids v. Ball, 473 U. S.
373, 385 (1985); Meek v. Pittenger, 421 U. S. 349, 371 (1975).
Such a program would not be saved simply because it sup-
plied teachers to secular as well as sectarian schools. Nor
would the fact that teachers were furnished to pupils and
their parents, rather than directly to sectarian schools, im-
munize such a program from Establishment Clause scrutiny.
See Witters, 474 U. S., at 487 (“Aid may have [unconstitu-
tional] effect even though it takes the form of aid to students



Cite as: 509 U. S. 1 (1993) 21

BLACKMUN, J., dissenting

or parents”); Wolman v. Walter, 433 U. S. 229, 250 (1977) (it
would “exalt form over substance if this distinction [between
equipment loaned to the pupil or his parent and equipment
loaned directly to the school] were found to justify a . . .
different” result); Ball, 473 U.S., at 395 (rejecting “fiction
that a . . . program could be saved by masking it as aid to
individual students”). The majority’s decision must turn,
then, upon the distinction between a teacher and a sign-
language interpreter.

“Although Establishment Clause jurisprudence is charac-
terized by few absolutes,” at a minimum “the Clause does
absolutely prohibit government-financed or government-
sponsored indoctrination into the beliefs of a particular reli-
gious faith.” Id., at 385. See Bowen v. Kendrick, 487 U. S.,
at 623 (O’CONNOR, J., concurring) (“/AJ/ny use of public funds
to promote religious doctrines violates the Establishment
Clause”) (emphasis in original); Meek, 421 U. S., at 371 (“‘The
State must be certain, given the Religion Clauses, that sub-
sidized teachers do not inculcate religion,”” quoting Lemon
v. Kurtzman, 403 U. S. 602, 619 (1971)); Levitt v. Committee
for Public Ed. & Religious Liberty, 413 U. S. 472, 480 (1973)
(“['T]he State is constitutionally compelled to assure that the
state-supported activity is not being used for religious indoc-
trination”). In keeping with this restriction, our cases con-
sistently have rejected the provision by government of any
resource capable of advancing a school’s religious mission.
Although the Court generally has permitted the provision of
“secular and nonideological services unrelated to the pri-
mary, religion-oriented educational function of the sectarian
school,” Meek, 421 U. S., at 364, it has always proscribed the
provision of benefits that afford even the “opportunity for
the transmission of sectarian views,” Wolman, 433 U. S., at
244.

Thus, the Court has upheld the use of public school buses
to transport children to and from school, Everson v. Board
of Ed. of Ewing, 330 U. S. 1 (1947), while striking down the
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employment of publicly funded buses for field trips controlled
by parochial school teachers, Wolman, 433 U. S.,at 254. Simi-
larly, the Court has permitted the provision of secular text-
books whose content is immutable and can be ascertained in
advance, Board of Ed. of Central School Dist. No. 1 v. Allen,
392 U. S. 236 (1968), while prohibiting the provision of any
instructional materials or equipment that could be used to
convey a religious message, such as slide projectors, tape
recorders, record players, and the like, Wolman, 433 U. S.,
at 249. State-paid speech and hearing therapists have been
allowed to administer diagnostic testing on the premises of
parochial schools, id., at 241-242, whereas state-paid reme-
dial teachers and counselors have not been authorized to
offer their services because of the risk that they may incul-
cate religious beliefs, Meek, 421 U. S., at 371.

These distinctions perhaps are somewhat fine, but “‘lines
must be drawn.”” Ball, 473 U. S., at 398 (citation omitted).
And our cases make clear that government crosses the
boundary when it furnishes the medium for communica-
tion of a religious message. If petitioners receive the relief
they seek, it is beyond question that a state-employed sign-
language interpreter would serve as the conduit for James’
religious education, thereby assisting Salpointe in its mission
of religious indoctrination. But the Establishment Clause
is violated when a sectarian school enlists “the machinery of
the State to enforce a religious orthodoxy.” Lee v. Weis-
man, 505 U. S. 577, 592 (1992).

Witters, supra, and Mueller v. Allen, 463 U. S. 388 (1983),
are not to the contrary. Those cases dealt with the payment
of cash or a tax deduction, where governmental involvement
ended with the disbursement of funds or lessening of tax.
This case, on the other hand, involves ongoing, daily, and
intimate governmental participation in the teaching and
propagation of religious doctrine. When government dis-
penses public funds to individuals who employ them to fi-
nance private choices, it is difficult to argue that government



Cite as: 509 U. S. 1 (1993) 23

BLACKMUN, J., dissenting

is actually endorsing religion. But the graphic symbol of
the concert of church and state that results when a public
employee or instrumentality mouths a religious message is
likely to “enlis[t]—at least in the eyes of impressionable
youngsters—the powers of government to the support of
the religious denomination operating the school.” Ball, 473
U.S., at 385. And the union of church and state in pursuit
of a common enterprise is likely to place the imprimatur of
governmental approval upon the favored religion, conveying
a message of exclusion to all those who do not adhere to
its tenets.

Moreover, this distinction between the provision of funds
and the provision of a human being is not merely one of form.
It goes to the heart of the principles animating the Estab-
lishment Clause. As amicus Council on Religious Freedom
points out, the provision of a state-paid sign-language inter-
preter may pose serious problems for the church as well as
for the state. Many sectarian schools impose religiously
based rules of conduct, as Salpointe has in this case. A tra-
ditional Hindu school would be likely to instruct its students
and staff to dress modestly, avoiding any display of their bod-
ies. And an orthodox Jewish yeshiva might well forbid all
but kosher food upon its premises. To require public em-
ployees to obey such rules would impermissibly threaten in-
dividual liberty, but to fail to do so might endanger religious
autonomy. For such reasons, it long has been feared that “a
union of government and religion tends to destroy govern-
ment and to degrade religion.” Engel v. Vitale, 370 U. S.
421, 431 (1962). The Establishment Clause was designed to
avert exactly this sort of conflict.

II1

The Establishment Clause “rests upon the premise that
both religion and government can best work to achieve their
lofty aims if each is left free from the other within its respec-
tive sphere.” Illinois ex rel. McCollum v. Board of Ed. of
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School Dist. No. 71, Champaign Cty., 333 U.S. 203, 212
(1948). To this end, our cases have strived to “chart a
course that preserve[s] the autonomy and freedom of reli-
gious bodies while avoiding any semblance of established re-
ligion.” Walz v. Tax Comm™n of New York City, 397 U. S.
664, 672 (1970). I would not stray, as the Court does today,
from the course set by nearly five decades of Establishment
Clause jurisprudence. Accordingly, I dissent.

JUSTICE O’CONNOR, with whom JUSTICE STEVENS joins,
dissenting.

I join Part I of JUSTICE BLACKMUN’s dissent. In my view,
the Court should vacate and remand this case for consider-
ation of the various threshold problems, statutory and regu-
latory, that may moot the constitutional question urged upon
us by the parties. “It is a fundamental rule of judicial re-
straint . . . that this Court will not reach constitutional ques-
tions in advance of the necessity of deciding them.” Three
Affiliated Tribes of Fort Berthold Reservation v. Wold En-
gineering, P. C., 467 U. S. 138, 157 (1984). That “fundamen-
tal rule” suffices to dispose of the case before us, whatever
the proper answer to the decidedly hypothetical issue ad-
dressed by the Court. I therefore refrain from addressing it
myself. See Rust v. Sullivan, 500 U. S. 173, 223-225 (1991)
(O’CONNOR, J., dissenting).
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Respondent McKinney, a Nevada state prisoner, filed suit against peti-
tioner prison officials, claiming that his involuntary exposure to environ-
mental tobacco smoke (ETS) from his cellmate’s and other inmates’ ciga-
rettes posed an unreasonable risk to his health, thus subjecting him to
cruel and unusual punishment in violation of the Eighth Amendment.
A federal magistrate granted petitioners’ motion for a directed verdict,
but the Court of Appeals reversed in part, holding that McKinney
should have been permitted to prove that his ETS exposure was suffi-
cient to constitute an unreasonable danger to his future health. It reaf-
firmed its decision after this Court remanded for further consideration
in light of Wilson v. Seiter, 501 U. S. 294, in which the Court held that
Eighth Amendment claims arising from confinement conditions not for-
mally imposed as a sentence for a crime require proof of a subjective
component, and that where the claim alleges inhumane confinement con-
ditions or failure to attend to a prisoner’s medical needs, the standard
for that state of mind is the “deliberate indifference” standard of Estelle
v. Gamble, 429 U. S. 97. The Court of Appeals held that Seiter’s subjec-
tive component did not vitiate that court’s determination that it would
be cruel and unusual punishment to house a prisoner in an environment
exposing him to ETS levels that pose an unreasonable risk of harming
his health—the objective component of McKinney’s claim.

Held:

1. It was not improper for the Court of Appeals to decide the question
whether McKinney’s claim could be based on possible future effects of
ETS. From its examination of the record, the court was apparently
of the view that the claimed entitlement to a smoke-free environment
subsumed the claim that ETS exposure could endanger one’s future, not
just current, health. Pp. 30-31.

2. By alleging that petitioners have, with deliberate indifference, ex-
posed him to ETS levels that pose an unreasonable risk to his future
health, McKinney has stated an Eighth Amendment claim on which re-
lief could be granted. An injunction cannot be denied to inmates who
plainly prove an unsafe, life-threatening condition on the ground that
nothing yet has happened to them. See Hutto v. Finney, 437 U. S. 678,
682. Thus, petitioners’ central thesis that only deliberate indifference
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to inmates’ current serious health problems is actionable is rejected.
Since the Court cannot at this juncture rule that McKinney cannot pos-
sibly prove an Eighth Amendment violation based on ETS exposure, it
also would be premature to base a reversal on the Federal Government’s
argument that the harm from ETS exposure is speculative, with no risk
sufficiently grave to implicate a serious medical need, and that the expo-
sure is not contrary to current standards of decency. On remand, the
District Court must give McKinney the opportunity to prove his allega-
tions, which will require that he establish both the subjective and objec-
tive elements necessary to prove an Eighth Amendment violation.
With respect to the objective factor, he may have difficulty showing that
he is being exposed to unreasonably high ETS levels, since he has been
moved to a new prison and no longer has a cellmate who smokes, and
since a new state prison policy restricts smoking to certain areas and
makes reasonable efforts to respect nonsmokers’ wishes with regard to
double bunking. He must also show that the risk of which he complains
is not one that today’s society chooses to tolerate. The subjective fac-
tor, deliberate indifference, should be determined in light of the prison
authorities’ current attitudes and conduct, which, as evidenced by the
new smoking policy, may have changed considerably since the Court
of Appeals’ judgment. The inquiry into this factor also would be an
appropriate vehicle to consider arguments regarding the realities of
prison administration. Pp. 31-37.

959 F. 2d 853, affirmed and remanded.

WHITE, J., delivered the opinion of the Court, in which REHNQUIST,
C. J,, and BLACKMUN, STEVENS, O’CONNOR, KENNEDY, and SOUTER, JJ.,
joined. THOMAS, J., filed a dissenting opinion, in which SCALIA, J., joined,
post, p. 37.

Frankie Sue Del Papa, Attorney General of Nevada, ar-
gued the cause for petitioners. With her on the briefs were
Brooke A. Nielsen, Assistant Attorney General, David F.
Sarnowski, Chief Deputy Attorney General, and Anne B.
Cathcart, Deputy Attorney General.

Deputy Solicitor General Roberts argued the cause for
the United States as amicus curiae urging reversal. With
him on the brief were Solicitor General Starr, Assistant
Attorney General Gerson, Edwin S. Kneedler, William
Kanter, and Peter R. Maier.
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Cornish F. Hitchcock argued the cause for respondent.
With him on the brief was Alan B. Morrison.*

JUSTICE WHITE delivered the opinion of the Court.

This case requires us to decide whether the health risk
posed by involuntary exposure of a prison inmate to environ-

*A brief of amici curiae urging reversal was filed for the State of
Hawaii et al. by Warren Price I11, Attorney General of Hawaii, and Steven
S. Michaels, Deputy Attorney General, James Evans, Attorney General
of Alabama, Charles E. Cole, Attorney General of Alaska, Grant Woods,
Attorney General of Arizona, Winston Bryant, Attorney General of Ar-
kansas, Gale A. Norton, Attorney General of Colorado, Robert A. Butter-
worth, Attorney General of Florida, Michael J. Bowers, Attorney General
of Georgia, Larry EchoHawk, Attorney General of Idaho, Roland W.
Burris, Attorney General of Illinois, Linley E. Pearson, Attorney General
of Indiana, Robert T. Stephan, Attorney General of Kansas, Chris Gorman,
Attorney General of Kentucky, Michael E. Carpenter, Attorney General
of Maine, J. Joseph Curran, Jr., Attorney General of Maryland, Scott
Harshbarger, Attorney General of Massachusetts, Mike Moore, Attorney
General of Mississippi, William Webster, Attorney General of Missouri,
Marc Racicot, Attorney General of Montana, John P. Arnold, Attorney
General of New Hampshire, Robert J. Del Tufo, Attorney General of New
Jersey, Tom Udall, Attorney General of New Mexico, Lacy H. Thornburg,
Attorney General of North Carolina, Nicholas J. Spaeth, Attorney General
of North Dakota, Charles S. Crookham, Attorney General of Oregon, Er-
nest D. Preate, Jr., Attorney General of Pennsylvania, Travis Medlock,
Attorney General of South Carolina, Mark Barnett, Attorney General of
South Dakota, Charles W. Burson, Attorney General of Tennessee, Paul
Van Dam, Attorney General of Utah, Mary Sue Terry, Attorney General
of Virginia, Mario J. Palumbo, Attorney General of West Virginia, James
E. Doyle, Attorney General of Wisconsin, Joseph B. Meyer, Attorney Gen-
eral of Wyoming, John Payton, Corporation Counsel of District of Colum-
bia, and Charles Reischel, Deputy Corporation Counsel, Jorge Perez-Diaz,
Attorney General of Puerto Rico, Tautair A. F. Fa’alevao, Attorney Gen-
eral of American Samoa, Elizabeth Barrett-Anderson, Attorney General
of Guam, and Rosalie Simmonds Ballentine, Attorney General of the Vir-
gin Islands.

John A. Powell, Steven A. Shapiro, and David C. Fathi filed a brief
for the American Civil Liberties Union et al. as amict curiae urging
affirmance.
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mental tobacco smoke (ETS) can form the basis of a claim
for relief under the Eighth Amendment.

I

Respondent is serving a sentence of imprisonment in the
Nevada prison system. At the time that this case arose,
respondent was an inmate in the Nevada State Prison in
Carson City, Nevada. Respondent filed a pro se civil rights
complaint in United States District Court under Rev. Stat.
§1979, 42 U. S. C. §1983, naming as defendants the director
of the prison, the warden, the associate warden, a unit coun-
selor, and the manager of the prison store. The complaint,
dated December 18, 1986, alleged that respondent was as-
signed to a cell with another inmate who smoked five packs
of cigarettes a day. App. 6. The complaint also stated that
cigarettes were sold to inmates without properly informing
of the health hazards a nonsmoking inmate would encounter
by sharing a room with an inmate who smoked, id., at 7-8,
and that certain cigarettes burned continuously, releasing
some type of chemical, id., at 9. Respondent complained
of certain health problems allegedly caused by exposure to
cigarette smoke. Respondent sought injunctive relief and
damages for, inter alia, subjecting him to cruel and unusual
punishment by jeopardizing his health. Id., at 14.

The parties consented to a jury trial before a Magistrate.
The Magistrate viewed respondent’s suit as presenting two
issues of law: (1) whether respondent had a constitutional
right to be housed in a smoke-free environment, and (2)
whether defendants were deliberately indifferent to respond-
ent’s serious medical needs. App. to Pet. for Cert. D2-D3.
The Magistrate, after citing applicable authority, concluded
that respondent had no constitutional right to be free from
cigarette smoke: While “society may be moving toward an
opinion as to the propriety of non-smoking and a smoke-free
environment,” society cannot yet completely agree on the
resolution of these issues. Id., at D3, D6. The Magistrate



Cite as: 509 U. S. 25 (1993) 29

Opinion of the Court

found that respondent nonetheless could state a claim for
deliberate indifference to serious medical needs if he could
prove the underlying facts, but held that respondent had
failed to present evidence showing either medical problems
that were traceable to cigarette smoke or deliberate indiffer-
ence to them. Id., at D6-D10. The Magistrate therefore
granted petitioners’ motion for a directed verdict and
granted judgment for the defendants. Id., at D10.

The Court of Appeals affirmed the Magistrate’s grant of
a directed verdict on the issue of deliberate indifference to
respondent’s immediate medical symptoms. McKinney v.
Anderson, 924 F. 2d 1500, 1512 (CA9 1991). The Court of
Appeals also held that the defendants were immune from
liability for damages since there was at the time no clearly
established law imposing liability for exposing prisoners to
ETS.* Although it agreed that respondent did not have a
constitutional right to a smoke-free prison environment, the
court held that respondent had stated a valid cause of action
under the Eighth Amendment by alleging that he had been
involuntarily exposed to levels of ETS that posed an unrea-
sonable risk of harm to his future health. Id., at 1509. In
support of this judgment, the court noticed scientific opinion
supporting respondent’s claim that sufficient exposure to
ETS could endanger one’s health. Id., at 1505-1507. The
court also concluded that society’s attitude had evolved to
the point that involuntary exposure to unreasonably danger-
ous levels of ETS violated current standards of decency.
Id., at 1508. The court therefore held that the Magistrate
erred by directing a verdict without permitting respondent
to prove that his exposure to ETS was sufficient to constitute
an unreasonable danger to his future health.

Petitioners sought review in this Court. In the mean-
time, this Court had decided Wilson v. Seiter, 501 U. S. 294
(1991), which held that, while the Eighth Amendment applies

*This was true of the defendants’ alleged liability for housing respond-
ent with a cellmate who smoked five packs of cigarettes each day.
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to conditions of confinement that are not formally imposed
as a sentence for a crime, such claims require proof of a sub-
jective component, and that where the claim alleges inhu-
mane conditions of confinement or failure to attend to a pris-
oner’s medical needs, the standard for that state of mind is
the “deliberate indifference” standard of Estelle v. Gamble,
429 U. S. 97 (1976). We granted certiorari in this case, va-
cated the judgment below, and remanded the case to the
Court of Appeals for further consideration in light of Seiter.
502 U. S. 903 (1991).

On remand, the Court of Appeals noted that Seiter added
an additional subjective element that respondent had to
prove to make out an Eighth Amendment claim, but did not
vitiate its determination that it would be cruel and unusual
punishment to house a prisoner in an environment exposing
him to levels of ETS that pose an unreasonable risk of harm-
ing his health—the objective component of respondent’s
Eighth Amendment claim. McKinney v. Anderson, 959
F. 2d 853, 854 (CA9 1992). The Court of Appeals therefore
reinstated its previous judgment and remanded for proceed-
ings consistent with its prior opinion and with Seiter. 959
F. 2d, at 854.

Petitioners again sought review in this Court, contending
that the decision below was in conflict with the en banc deci-
sion of the Court of Appeals for the Tenth Circuit in Clem-
mons v. Bohannon, 956 F. 2d 1523 (1992). We granted cer-
tiorari. 505 U. S. 1218 (1992). We affirm.

II

The petition for certiorari which we granted not only chal-
lenged the Court of Appeals’ holding that respondent had
stated a valid Eighth Amendment claim, but also asserted,
as did its previous petition, that it was improper for the
Court of Appeals to decide the question at all. Pet. for Cert.
25-29. Petitioners claim that respondent’s complaint rested
only on the alleged current effects of exposure to cigarette
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smoke, not on the possible future effects; that the issues
framed for trial were likewise devoid of such an issue; and
that such a claim was not presented, briefed, or argued on
appeal and that the Court of Appeals erred in sua sponte
deciding it. Ibid. Brief for Petitioners 46-49. The Court
of Appeals was apparently of the view that the claimed enti-
tlement to a smoke-free environment subsumed the claim
that exposure to ETS could endanger one’s future health.
From its examination of the record, the court stated that
“[bloth before and during trial, McKinney sought to litigate
the degree of his exposure to ETS and the actual and poten-
tial effects of such exposure on his health,” 924 F. 2d, at 1503;
stated that the Magistrate had excluded evidence relating to
the potential health effects of exposure to ETS; and noted
that two of the issues on appeal addressed whether the Mag-
istrate erred in holding as a matter of law that compelled
exposure to ETS does not violate a prisoner’s rights and
whether it was error to refuse to appoint an expert witness
to testify about the health effects of such exposure. While
the record is ambiguous and the Court of Appeals might well
have affirmed the Magistrate, we hesitate to dispose of this
case on the basis that the court misread the record before
it. We passed over the same claim when we vacated the
judgment below and remanded when the case was first be-
fore us, Pet. for Cert., O. T. 1991, No. 91-269, pp. 23-26, and
the primary question on which certiorari was granted, and
the question to which petitioners have devoted the bulk of
their briefing and argument, is whether the court below
erred in holding that McKinney had stated an KEighth
Amendment claim on which relief could be granted by alleg-
ing that his compelled exposure to ETS poses an unreason-
able risk to his health.
I11

It is undisputed that the treatment a prisoner receives in
prison and the conditions under which he is confined are sub-
ject to scrutiny under the Eighth Amendment. As we said
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in DeShaney v. Winnebago County Dept. of Social Services,
489 U. S. 189, 199-200 (1989):

“IWlhen the State takes a person into its custody and
holds him there against his will, the Constitution im-
poses upon it a corresponding duty to assume some re-
sponsibility for his safety and general well being. . . .
The rationale for this principle is simple enough: when
the State by the affirmative exercise of its power so re-
strains an individual’s liberty that it renders him unable
to care for himself, and at the same time fails to provide
for his basic human needs—e. g., food, clothing, shelter,
medical care, and reasonable safety—it transgresses the
substantive limits on state action set by the Eighth
Amendment . ...”

Contemporary standards of decency require no less. FEstelle
v. Gamble, 429 U. S., at 103-104. In Estelle, we concluded
that although accidental or inadvertent failure to provide ad-
equate medical care to a prisoner would not violate the
Eighth Amendment, “deliberate indifference to serious med-
ical needs of prisoners” violates the Amendment because it
constitutes the unnecessary and wanton infliction of pain con-
trary to contemporary standards of decency. Id., at 104.
Wilson v. Seiter, 501 U. S. 294 (1991), later held that a claim
that the conditions of a prisoner’s confinement violate the
Eighth Amendment requires an inquiry into the prison offi-
cials’ state of mind. “‘Whether one characterizes the treat-
ment received by [the prisoner] as inhuman conditions of
confinement, failure to attend to his medical needs, or a
combination of both, it is appropriate to apply the “deliberate
indifference” standard articulated in Estelle.’” Id., at 303.

Petitioners are well aware of these decisions, but they
earnestly submit that unless McKinney can prove that he
is currently suffering serious medical problems caused by
exposure to ETS, there can be no violation of the Eighth
Amendment. That Amendment, it is urged, does not pro-
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tect against prison conditions that merely threaten to cause
health problems in the future, no matter how grave and im-
minent the threat.

We have great difficulty agreeing that prison authorities
may not be deliberately indifferent to an inmate’s current
health problems but may ignore a condition of confinement
that is sure or very likely to cause serious illness and need-
less suffering the next week or month or year. In Hutto v.
Finney, 437 U. S. 678, 682 (1978), we noted that inmates in
punitive isolation were crowded into cells and that some of
them had infectious maladies such as hepatitis and venereal
disease. This was one of the prison conditions for which the
Eighth Amendment required a remedy, even though it was
not alleged that the likely harm would occur immediately
and even though the possible infection might not affect all of
those exposed. We would think that a prison inmate also
could successfully complain about demonstrably unsafe
drinking water without waiting for an attack of dysentery.
Nor can we hold that prison officials may be deliberately in-
different to the exposure of inmates to a serious, communica-
ble disease on the ground that the complaining inmate shows
no serious current symptoms.

That the Eighth Amendment protects against future harm
to inmates is not a novel proposition. The Amendment, as
we have said, requires that inmates be furnished with the
basic human needs, one of which is “reasonable safety.”
DeShaney, supra, at 200. It is “cruel and unusual punish-
ment to hold convicted criminals in unsafe conditions.”
Youngberg v. Romeo, 457 U.S. 307, 315-316 (1982). It
would be odd to deny an injunction to inmates who plainly
proved an unsafe, life-threatening condition in their prison
on the ground that nothing yet had happened to them. The
Courts of Appeals have plainly recognized that a remedy for
unsafe conditions need not await a tragic event. Two of
them were cited with approval in Rhodes v. Chapman, 452
U.S. 337, 352, n. 17 (1981). Gates v. Collier, 501 F. 2d 1291
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(CA5 1974), held that inmates were entitled to relief under
the Eighth Amendment when they proved threats to per-
sonal safety from exposed electrical wiring, deficient fire-
fighting measures, and the mingling of inmates with serious
contagious diseases with other prison inmates. Ramos v.
Lamm, 639 F. 2d 559, 572 (CA10 1980), stated that a prisoner
need not wait until he is actually assaulted before obtaining
relief. As respondent points out, the Court of Appeals cases
to the effect that the Eighth Amendment protects against
sufficiently imminent dangers as well as current unnecessary
and wanton infliction of pain and suffering are legion. See
Brief for Respondent 24-27. We thus reject petitioners’
central thesis that only deliberate indifference to current se-
rious health problems of inmates is actionable under the
Eighth Amendment.

The United States as amicus curiae supporting petition-
ers does not contend that the Amendment permits “even
those conditions of confinement that truly pose a significant
risk of proximate and substantial harm to an inmate, so long
as the injury has not yet occurred and the inmate does not
yet suffer from its effects.” Brief for United States as Ami-
cus Curiae 19. Hutto v. Finney, the United States ob-
serves, teaches as much. The Government recognizes that
there may be situations in which exposure to toxic or similar
substances would “present a risk of sufficient likelihood or
magnitude—and in which there is a sufficiently broad con-
sensus that exposure of anyone to the substance should
therefore be prevented—that” the Amendment’s protection
would be available even though the effects of exposure might
not be manifested for some time. Brief for United States as
Amicus Curiae 19. But the United States submits that the
harm to any particular individual from exposure to ETS is
speculative, that the risk is not sufficiently grave to implicate
a “‘serious medical nee[d],”” and that exposure to ETS is not
contrary to current standards of decency. Id., at 20-22. It
would be premature for us, however, as a matter of law to
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reverse the Court of Appeals on the basis suggested by the
United States. The Court of Appeals has ruled that McKin-
ney’s claim is that the level of ETS to which he has been
involuntarily exposed is such that his future health is unrea-
sonably endangered and has remanded to permit McKinney
to attempt to prove his case. In the course of such proof,
he must also establish that it is contrary to current standards
of decency for anyone to be so exposed against his will and
that prison officials are deliberately indifferent to his plight.
We cannot rule at this juncture that it will be impossible
for McKinney, on remand, to prove an Eighth Amendment
violation based on exposure to ETS.

Iv

We affirm the holding of the Court of Appeals that McKin-
ney states a cause of action under the Eighth Amendment by
alleging that petitioners have, with deliberate indifference,
exposed him to levels of ETS that pose an unreasonable risk
of serious damage to his future health. We also affirm the
remand to the District Court to provide an opportunity for
McKinney to prove his allegations, which will require him to
prove both the subjective and objective elements necessary
to prove an Eighth Amendment violation. The District
Court will have the usual authority to control the order of
proof, and if there is a failure of proof on the first element
that it chooses to consider, it would not be an abuse of discre-
tion to give judgment for petitioners without taking further
evidence. McKinney must also prove that he is entitled to
the remedy of an injunction.

With respect to the objective factor, McKinney must show
that he himself is being exposed to unreasonably high levels
of ETS. Plainly relevant to this determination is the fact
that McKinney has been moved from Carson City to Ely
State Prison and is no longer the cellmate of a five-pack-a-
day smoker. While he is subject to being moved back to
Carson City and to being placed again in a cell with a heavy
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smoker, the fact is that at present he is not so exposed.
Moreover, the director of the Nevada State Prisons adopted
a formal smoking policy on January 10, 1992. This policy
restricts smoking in “program, food preparation/serving, rec-
reational and medical areas” to specifically designated areas.
It further provides that wardens may, contingent on space
availability, designate nonsmoking areas in dormitory set-
tings, and that institutional classification committees may
make reasonable efforts to respect the wishes of nonsmokers
where double bunking obtains. See App. to Brief for United
States as Amicus Curiae A1-A2. It is possible that the
new policy will be administered in a way that will minimize
the risk to McKinney and make it impossible for him to prove
that he will be exposed to unreasonable risk with respect to
his future health or that he is now entitled to an injunction.

Also with respect to the objective factor, determining
whether McKinney’s conditions of confinement violate the
Eighth Amendment requires more than a scientific and sta-
tistical inquiry into the seriousness of the potential harm and
the likelihood that such injury to health will actually be
caused by exposure to ETS. It also requires a court to as-
sess whether society considers the risk that the prisoner
complains of to be so grave that it violates contemporary
standards of decency to expose anyone unwillingly to such a
risk. In other words, the prisoner must show that the risk
of which he complains is not one that today’s society chooses
to tolerate.

On remand, the subjective factor, deliberate indifference,
should be determined in light of the prison authorities’ cur-
rent attitudes and conduct, which may have changed consid-
erably since the judgment of the Court of Appeals. Indeed,
the adoption of the smoking policy mentioned above will bear
heavily on the inquiry into deliberate indifference. In this
respect we note that at oral argument McKinney’s counsel
was of the view that depending on how the new policy was
administered, it could be very difficult to demonstrate that
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prison authorities are ignoring the possible dangers posed
by exposure to ETS. Tr. of Oral Arg. 33. The inquiry into
this factor also would be an appropriate vehicle to consider
arguments regarding the realities of prison administration.

v

The judgment of the Court of Appeals is affirmed, and the
case is remanded for further proceedings consistent with
this opinion.

So ordered.

JUSTICE THOMAS, with whom JUSTICE SCALIA joins,
dissenting.

Last Term, in Hudson v. McMillian, 503 U. S. 1 (1992),
the Court held that the Eighth Amendment prohibits the use
of force that causes a prisoner only minor injuries. Believ-
ing that the Court had expanded the Eighth Amendment
“pbeyond all bounds of history and precedent,” id., at 28, I
dissented. Today the Court expands the Eighth Amend-
ment in yet another direction, holding that it applies to a
prisoner’s mere risk of injury. Because I find this holding
no more acceptable than the Court’s holding in Hudson, 1
again dissent.

I

The Eighth Amendment provides that “[e]xcessive bail
shall not be required, nor excessive fines imposed, nor cruel
and unusual punishments inflicted.” The Court holds that a
prisoner states a cause of action under the Cruel and Un-
usual Punishments Clause by alleging that prison officials,
with deliberate indifference, have exposed him to an unrea-
sonable risk of harm. This decision, like every other “condi-
tions of confinement” case since Estelle v. Gamble, 429 U. S.
97 (1976), rests on the premise that deprivations suffered by
a prisoner constitute “punishmen[t]” for Eighth Amendment
purposes, even when the deprivations have not been inflicted
as part of a criminal sentence. As I suggested in Hudson,
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see 503 U.S., at 18-20, I have serious doubts about this
premise.
A

At the time the Eighth Amendment was ratified, the word
“punishment” referred to the penalty imposed for the com-
mission of a ecrime. See 2 T. Cunningham, A New and Com-
plete Law-Dictionary (1771) (“the penalty of transgressing
the laws”); 2 T. Sheridan, A General Dictionary of the Eng-
lish Language (1780) (“[a]ny infliction imposed in vengeance
of a crime”); J. Walker, A Critical Pronouncing Dictionary
(1791) (same); 4 G. Jacob, The Law-Dictionary: Explaining
the Rise, Progress, and Present State, of the English Law
343 (1811) (“[t]he penalty for transgressing the Law”); 2 N.
Webster, American Dictionary of the English Language
(1828) (“[alny pain or suffering inflicted on a person for a
crime or offense”). That is also the primary definition of the
word today. As a legal term of art, “punishment” has al-
ways meant a “fine, penalty, or confinement inflicted upon a
person by the authority of the law and the judgment and
sentence of a court, for some crime or offense committed by
him.” Black’s Law Dictionary 1234 (6th ed. 1990). And
this understanding of the word, of course, does not encom-
pass a prisoner’s injuries that bear no relation to his
sentence.

Nor, as far as I know, is there any historical evidence indi-
cating that the Framers and ratifiers of the Eighth Amend-
ment had anything other than this common understanding of
“punishment” in mind. There is “no doubt” that the English
Declaration of Rights of 1689 is the “antecedent of our consti-
tutional text,” Harmelin v. Michigan, 501 U.S. 957, 966
(1991) (opinion of SCALIA, J.), and “the best historical evi-
dence” suggests that the “cruell and unusuall Punishments”
provision of the Declaration of Rights was a response to sen-
tencing abuses of the King’s Bench, id., at 968. Just as
there was no suggestion in English constitutional history
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that harsh prison conditions might constitute cruel and un-
usual (or otherwise illegal) “punishment,” the debates sur-
rounding the framing and ratification of our own Constitution
and Bill of Rights were silent regarding this possibility. See
2 J. Elliot, Debates on the Federal Constitution 111 (2d ed.
1854) (Congress should be prevented from “inventing the
most cruel and unheard-of punishments, and annexing them
to crimes”) (emphasis added); 1 Annals of Cong. 753-754
(1789). The same can be said of the early commentaries.
See 3 J. Story, Commentaries on the Constitution of the
United States 750-751 (1833); T. Cooley, Constitutional Limi-
tations 694 (8th ed. 1927).

To the extent that there is any affirmative historical evi-
dence as to whether injuries sustained in prison might con-
stitute “punishment” for Eighth Amendment purposes, that
evidence is consistent with the ordinary meaning of the
word. As of 1792, the Delaware Constitution’s analogue of
the Eighth Amendment provided that “Excessive bail shall
not be required, nor excessive fines imposed, nor cruel or
unusual punishments inflicted; and in the construction of
jails a proper regard shall be had to the health of prisoners.”
Del. Declaration of Rights, Art. I, §XI (1792) (emphasis
added). This provision suggests that when members of the
founding generation wished to make prison conditions a mat-
ter of constitutional guarantee, they knew how to do so.

Judicial interpretations of the Cruel and Unusual Punish-
ments Clause were, until quite recently, consistent with its
text and history. As I observed in Hudson, see 503 U. S.,
at 19, lower courts routinely rejected “conditions of con-
finement” claims well into this century, see, e. g., Negrich v.
Hohn, 246 F. Supp. 173, 176 (WD Pa. 1965) (“Punishment is
a penalty inflicted by a judicial tribunal in accordance with
law in retribution for criminal conduct”), and this Court did
not so much as intimate that the Cruel and Unusual Punish-
ments Clause might reach prison conditions for the first 185
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years of the provision’s existence. It was not until the
1960’s that lower courts began applying the Eighth Amend-
ment to prison deprivations, see, e.g., Wright v. McMann,
387 F. 2d 519, 525-526 (CA2 1967); Bethea v. Crouse,
417 F. 2d 504, 507-508 (CA10 1969), and it was not until
1976, in Estelle v. Gamble, 429 U. S. 97, that this Court first
did so.

Thus, although the evidence is not overwhelming, I believe
that the text and history of the Eighth Amendment, together
with the decisions interpreting it, support the view that
judges or juries—but not jailers—impose “punishment.” At
a minimum, I believe that the original meaning of “punish-
ment,” the silence in the historical record, and the 185 years
of uniform precedent shift the burden of persuasion to those
who would apply the Eighth Amendment to prison condi-
tions. In my view, that burden has not yet been discharged.
It was certainly not discharged in Estelle v. Gamble.

B

The inmate in Estelle claimed that inadequate treatment
of a back injury constituted cruel and unusual punishment.
The Court ultimately rejected this claim, but not before rec-
ognizing that “deliberate indifference to serious medical
needs of prisoners” violates the Eighth Amendment. Id.,
at 104. In essence, however, this extension of the Kighth
Amendment to prison conditions rested on little more than
an ipse dixit. There was no analysis of the text of the
Eighth Amendment in Estelle, and the Court’s discussion of
the provision’s history consisted of the following single sen-
tence: “It suffices to note that the primary concern of the
drafters was to proscribe ‘torture[s]’ and other ‘barbar[ous]’
methods of punishment.” Id., at 102. And although the
Court purported to rely upon “our decisions interpreting”
the Eighth Amendment, ibid., none of the six cases it cited,
see id., at 102-103, held that the Eighth Amendment applies
to prison deprivations—or, for that matter, even addressed
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a claim that it does. All of those cases involved challenges
to a sentence imposed for a criminal offense.!

The only authorities cited in Estelle that supported the
Court’s extension of the Eighth Amendment to prison depri-
vations were lower court decisions (virtually all of which had
been decided within the previous 10 years), see id., at 102,
104-105, nn. 10-12, 106, n. 14, and the only one of those deci-
sions upon which the Court placed any substantial reliance
was Jackson v. Bishop, 404 F. 2d 571 (CA8 1968). But Jack-
son, like FEstelle itself, simply asserted that the Eighth
Amendment applies to prison deprivations; the Eighth Cir-
cuit’s discussion of the problem consisted of a two-sentence
paragraph in which the court was content to state the oppos-
ing view and then reject it: “Neither do we wish to draw . . .
any meaningful distinction between punishment by way of
sentence statutorily prescribed and punishment imposed for
prison disciplinary purposes. It seems to us that the Eighth
Amendment’s proscription has application to both.” 404
F. 2d, at 580-581. As in Estelle, there was no analysis of
the text or history of the Cruel and Unusual Punishments
Clause.?

LGregg v. Georgia, 428 U. S. 153 (1976), was a death penalty case, as
were Wilkerson v. Utah, 99 U. S. 130 (1879), In re Kemmler, 136 U. S. 436
(1890), and Louisiana ex rel. Francis v. Resweber, 329 U. S. 459 (1947).
Weems v. United States, 217 U. S. 349 (1910), involved a challenge to a
sentence imposed for the crime of falsifying a document, and Trop v.
Dulles, 356 U. S. 86 (1958), presented the question whether revocation of
citizenship amounts to cruel and unusual punishment when imposed upon
those who desert the military.

2 Jackson may in any event be distinguishable. That case involved an
Eighth Amendment challenge to the use of the “strap” as a disciplinary
measure in Arkansas prisons, and it is at least arguable that whipping a
prisoner who has violated a prison rule is sufficiently analogous to impos-
ing a sentence for violation of a criminal law that the Eighth Amendment
is implicated. But disciplinary measures for violating prison rules are
quite different from inadequate medical care or housing a prisoner with a
heavy smoker.
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II

To state a claim under the Cruel and Unusual Punishments
Clause, a party must prove not only that the challenged con-
duct was both cruel and unusual, but also that it constitutes
punishment. The text and history of the Eighth Amend-
ment, together with pre-Estelle precedent, raise substantial
doubts in my mind that the Eighth Amendment proscribes a
prison deprivation that is not inflicted as part of a sentence.
And Estelle itself has not dispelled these doubts. Were the
issue squarely presented, therefore, I might vote to overrule
Estelle. 1 need not make that decision today, however, be-
cause this case is not a straightforward application of Estelle.
It is, instead, an extension.

In Hudson, the Court extended Estelle to cases in which
the prisoner has suffered only minor injuries; here, it ex-
tends Estelle to cases in which there has been no injury at
all> Because I seriously doubt that Estelle was correctly
decided, I decline to join the Court’s holding. Stare decisis
may call for hesitation in overruling a dubious precedent,
but it does not demand that such a precedent be expanded
to its outer limits. I would draw the line at actual, serious
injuries and reject the claim that exposure to the risk of
injury can violate the Eighth Amendment.

Accordingly, I would reverse the judgment of the Court
of Appeals.

3None of our prior decisions, including the three that are cited by the
Court today, see ante, at 33, held that the mere threat of injury can violate
the Eighth Amendment. In Hutto v. Finney, 437 U.S. 678 (1978), the
defendants challenged the district court’s remedy; they did not dispute the
court’s conclusion that “conditions in [the] prisons . . . constituted cruel
and unusual punishment.” Id., at 685. Youngberg v. Romeo, 457 U. S.
307 (1982), involved the liberty interests (under the Due Process Clause)
of an involuntarily committed mentally retarded person, and DeShaney v.
Winnebago County Dept. of Social Services, 489 U. S. 189 (1989), involved
the due process rights of a child who had been beaten by his father in
the home.
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Under the alien legalization program created by Title II of the Immigra-
tion Reform and Control Act of 1986, an alien unlawfully present in the
United States who sought permission to reside permanently had to
apply first for temporary resident status by establishing, inter alia, that
he had resided continuously in this country in an unlawful status and
had been physically present here continuously for specified periods.
After the Immigration and Naturalization Service (INS) issued regula-
tions construing particular aspects of, respectively, the “continuous
physical presence” and “continuous unlawful residence” requirements,
two separate class actions were brought, each challenging one of the
regulations on behalf of aliens whom it would render ineligible for legal-
ization. In each instance, the District Court struck down the chal-
lenged regulation as inconsistent with the Reform Act and issued a
remedial order directing the INS to accept legalization applications
beyond the statutory deadline. The Court of Appeals, among other rul-
ings, consolidated the INS’s appeals from the remedial orders, rejected
the INS’s argument that the Reform Act’s restrictive judicial review
provisions barred district court jurisdiction in each case, and affirmed
the District Courts’ judgments.

Held: The record is insufficient to allow this Court to decide all issues
necessary to determine whether the District Courts had jurisdiction.
Pp. 53-617.

(@) The Reform Act’s exclusive review scheme—which applies to “de-
termination[s] respecting an application for adjustment of status,” 8
U. S. C. §1255a(f)(1), and specifies that “a denial” of such adjustment
may be judicially scrutinized “only in the . . . review of an order of
deportation” in the courts of appeals, §1255a(f)(4)(A)—does not pre-
clude district court jurisdiction over an action which, in challenging the
legality of an INS regulation, does not refer to or rely on the denial
of any individual application. The statutory language delimiting the
jurisdictional bar refers only to review of such an individual denial. Mec-
Nary v. Haitian Refugee Center, Inc., 498 U. S. 479, 494. Pp. 53-56.

(b) However, the promulgation of the challenged regulations did not
itself affect each of the plaintiff class members concretely enough to
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render his claim “ripe” for judicial review, as is required by, e. g., Abbott
Laboratories v. Gardner, 387 U. S. 136, 148-149. The regulations im-
pose no penalties for violating any newly imposed restriction, but limit
access to a benefit created by the Reform Act but not automatically
bestowed on eligible aliens. Rather, the Act requires each alien desir-
ing the benefit to take further affirmative steps, and to satisfy criteria
beyond those addressed by the disputed regulations. It delegates to
the INS the task of determining on a case-by-case basis whether each
applicant has met all of the Act’s conditions, not merely those inter-
preted by the regulations in question. In these circumstances, a class
member’s claim would ripen only once he took the affirmative steps that
he could take before the INS blocked his path by applying a regulation
to him. Ordinarily, that barrier would appear when the INS formally
denied the alien’s application on the ground that a regulation rendered
him ineligible for legalization. But a plaintiff who sought to rely on
such a denial to satisfy the ripeness requirement would then still find
himself at least temporarily barred by the Reform Act’s exclusive re-
view provisions, since he would be seeking “judicial review of a determi-
nation respecting an application” under §1255a(f)(1). Pp. 56-61.

(¢) Nevertheless, the INS’s “front-desking” policy—which directs em-
ployees to reject applications at a Legalization Office’s front desk if the
applicant is statutorily ineligible for adjustment of status—may well
have left some of the plaintiffs with ripe claims that are outside the
scope of §1255a(f)(1). A front-desked class member whose application
was rejected because one of the regulations at issue rendered him ineli-
gible for legalization would have felt the regulation’s effects in a particu-
larly concrete manner, for his application would have been blocked then
and there; his challenge to the regulation should not fail for lack of
ripeness. Front-desking would also have the untoward consequence for
jurisdictional purposes of effectively excluding such an applicant from
access even to the Reform Act’s limited administrative and judicial re-
view procedures, since he would have no formal denial to appeal admin-
istratively nor any opportunity to build an administrative record on
which judicial review might be based. Absent clear and convincing evi-
dence of a congressional intent to preclude judicial review entirely, it
must be presumed that front-desked applicants may obtain district
court review of the regulations in these circumstances. See McNary,
supra, at 496-497. However, as there is also no evidence that particu-
lar class members were actually subjected to front-desking, the jurisdic-
tional issue cannot be resolved on the records below. Because, as the
cases have been presented to this Court, only those class members (if
any) who were front-desked have ripe claims over which the District
Courts should exercise jurisdiction, the cases must be remanded for
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new jurisdictional determinations and, if appropriate, remedial orders.
Pp. 61-67.

956 F. 2d 914, vacated and remanded.

SOUTER, J., delivered the opinion of the Court, in which REHNQUIST,
C. J., and ScALIA, KENNEDY, and THOMAS, JJ., joined. O’CONNOR, J., filed
an opinion concurring in the judgment, post, p. 67. STEVENS, J., filed a
dissenting opinion, in which WHITE and BLACKMUN, JJ., joined, post,
p. 77.

Ronald J. Mann argued the cause for petitioners. With
him on the briefs were Solicitor General Starr, Assistant
Attorney General Gerson, Deputy Solicitor General Maho-
ney, and Michael Jay Singer.

Ralph Santiago Abascal argued the cause for respond-
ents. With him on the brief were Stephen A. Rosenbaum,
Peter A. Schey, and Carlos R. Holguin.*

JUSTICE SOUTER delivered the opinion of the Court.

This petition joins two separate suits, each challenging a
different regulation issued by the Immigration and Natural-
ization Service (INS) in administering the alien legalization
program created by Title II of the Immigration Reform and
Control Act of 1986. In each instance, a District Court
struck down the regulation challenged and issued a remedial
order directing the INS to accept legalization applications
beyond the statutory deadline; the Court of Appeals consoli-
dated the INS’s appeals from these orders, and affirmed the
District Courts’ judgments. We are now asked to consider
whether the District Courts had jurisdiction to hear the chal-
lenges, and whether their remedial orders were permitted

*Briefs of amict curiae urging affirmance were filed for the city of
Chicago et al. by Lawrence Rosenthal, John Payton, O. Peter Sherwood,
Leonard J. Koerner, and Stephen J. McGrath; for the American Bar Asso-
ciation by J. Michael McWilliams, Ira Kurzban, Robert A. Williams, and
Carol L. Wolchok; for the American Civil Liberties Union et al. by Lucas
Guttentag, Steven R. Shapiro, John A. Powell, and Carolyn P. Blum, and
for Church World Service et al. by Steven L. Mayer.



46 RENO v. CATHOLIC SOCIAL SERVICES, INC.

Opinion of the Court

by law. We find the record insufficient to decide all jurisdie-
tional issues and accordingly vacate and remand for new ju-
risdictional determinations and, if appropriate, remedial or-
ders limited in accordance with the views expressed here.

I

On November 6, 1986, the President signed the Immigra-
tion Reform and Control Act of 1986, Pub. L. 99-603, 100
Stat. 3359, Title II of which established a scheme under
which certain aliens unlawfully present in the United States
could apply, first, for the status of a temporary resident and
then, after a l-year wait, for permission to reside perma-
nently.! An applicant for temporary resident status must
have resided continuously in the United States in an un-
lawful status since at least January 1, 1982, 8 U.S.C.
§1255a(a)(2)(A); must have been physically present in the
United States continuously since November 6, 1986, the date
the Reform Act was enacted, § 1255a(a)(3)(A); and must have
been otherwise admissible as an immigrant, §1255a(a)(4).
The applicant must also have applied during the 12-month
period beginning on May 5, 1987. §1255a(a)(1).2

!The Immigration Reform and Control Act of 1986 amended the Immi-
gration and Nationality Act, 66 Stat. 163, as amended, 8 U. S. C. §1101 et
seq. Section 201(a)(1) of the Reform Act created the alien legalization
program at issue in this case by adding §245A to the Immigration and
Nationality Act, codified at 8 U.S. C. §1255a. For the sake of conven-
ience, we will refer to the sections of the Act as they have been codified.

2The Reform Act requires the 12-month period to “begi[n] on a date (not
later than 180 days after November 6, 1986) designated by the Attorney
General.” 8 U.S.C. §1255a(a)(1)(A). The Attorney General set the pe-
riod to begin on May 5, 1987, the latest date the Reform Act authorized
him to designate. See 8 CFR §245a.2(a)(1) (1992). A separate provision
of the Act requires “[aln alien who, at any time during the first 11 months
of the 12-month period . . ., is the subject of an order to show cause [why
he should not be deported]” to “make application . . . not later than the
end of the 30-day period beginning either on the first day of such 12-month
period or on the date of the issuance of such order, whichever day is
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The two separate suits joined before us challenge regu-
lations addressing, respectively, the first two of these four
requirements. The first, Reno v. Catholic Social Services,
Inc. (CSS), et al., focuses on an INS interpretation of 8
U. S. C. §1255a(a)(3), the Reform Act’s requirement that ap-
plicants for temporary residence prove “continuous physical
presence” in the United States since November 6, 1986. To
mitigate this requirement, the Reform Act provides that
“brief, casual, and innocent absences from the United States”
will not break the required continuity. §1255a(a)(3)(B). In
a telex sent to its regional offices on November 14, 1986,
however, the INS treated the exception narrowly, stating
that it would consider an absence “brief, casual, and inno-
cent” only if the alien had obtained INS permission, known
as “advance parole,” before leaving the United States; aliens
who left without it would be “ineligible for legalization.”
App. 186. The INS later softened this limitation somewhat
by regulations issued on May 1, 1987, forgiving a failure
to get advance parole for absences between November 6,
1986, and May 1, 1987. But the later regulation confirmed
that any absences without advance parole on or after May 1,
1987, would not be considered “brief, casual, and innocent”
and would therefore be taken to have broken the required
continuity. See 8 CFR §245a.1(g) (1992) (“Brief, casual, and
innocent means a departure authorized by [the INS] (ad-
vance parole) subsequent to May 1, 1987 of not more than
thirty (30) days for legitimate emergency or humanitarian
purposes”).

The CSS plaintiffs challenged the advance parole regula-
tion as an impermissible construction of the Reform Act.
After certifying the case as a class action, the District Court
eventually defined a class comprising “persons prima facie
eligible for legalization under [8 U.S.C. §1255a] who de-

later.” §1255a(a)(1)(B); see § 1255a(e)(1) (providing further relief for cer-
tain aliens “apprehended before the beginning of the application period”).
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parted and reentered the United States without INS au-
thorization (i. e. ‘advance parole’) after the enactment of the
[Reform Act] following what they assert to have been a brief,
casual and innocent absence from the United States.”® No.
Civ. S-86-1343 LKK (ED Cal., May 3, 1988) (App. 50). On
April 22, 1988, 12 days before the end of the legalization
program’s 12-month application period, the District Court
granted partial summary judgment invalidating the regula-
tion and declaring that “brief, casual, and innocent” absences
did not require prior INS approval. No. Civ. S-86-1343
LKK (ED Cal., Apr. 22, 1988) (Record, Doc. No. 161); see
Catholic Social Services, Inc. v. Meese, 685 F. Supp. 1149
(ED Cal. 1988) (explaining the basis of the April 22 order).
No appeal was taken by the INS (by which initials we will
refer to the Immigration and Naturalization Service and the
Attorney General collectively), and after further briefing on
remedial issues the District Court issued an order on June
10, 1988, requiring the INS to extend the application period
to November 30, 19884 for class members who “knew of [the
INS’s] unlawful regulation and thereby concluded that they

3The CSS lawsuit originally challenged various aspects of the INS’s
administration of both the legalization program created by Title II of the
Reform Act and the “Special Agricultural Workers” (SAW) legalization
program created by Part A of Title III of the Reform Act (codified at 8
U.S.C. §1160). The challenge to the SAW program eventually took its
own procedural course, and was resolved by a district court order that
neither party appealed. No. Civ. S-86-1343 LKK (ED Cal., Aug. 11, 1988)
(App. 3, Record, Doc. No. 188). With respect to the Title II challenge,
the District Court originally certified a broad class comprising all persons
believed by the Government to be deportable aliens who could establish a
prima facie claim for adjustment of status to temporary resident under 8
U.S.C. §1255a. No. Civ. S-86-1343 LKK (ED Cal., Nov. 24, 1986) (App.
15). After further proceedings, the District Court narrowed the class
definition to that set out in the text.

4The District Court chose November 30, 1988, to coincide with the dead-
line for legalization applications under the Reform Act’s SAW program.
See No. Civ. S-86-1343 LKK (ED Cal., June 10, 1988) (App. to Pet. for
Cert. 22a).
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were ineligible for legalization and by reason of that conclu-
sion did not file an application.”® No. Civ. S-86-1343 LKK
(ED Cal., June 10, 1988) (App. to Pet. for Cert. 25a). Two
further remedial orders issued on August 11, 1988, provided,
respectively, an alternative remedy if the extension of the
application period should be invalidated on appeal, and fur-
ther specific relief for any class members who had been
detained or apprehended by the INS or who were in deporta-
tion proceedings.® No. Civ. S-86-1343 LKK (ED Cal.) (Rec-
ord, Doc. Nos. 187, 189). The INS appealed all three of the
remedial orders.”

The second of the two lawsuits, styled INS v. League of
United Latin American Citizens (LULAC) et al., goes to
the INS’s interpretation of 8 U. S. C. § 1255a(a)(2)(A), the Re-
form Act’s “continuous unlawful residence” requirement.
The Act provides that certain brief trips abroad will not
break an alien’s continuous unlawful residence (just as

5The order also required the INS to identify all class members whose
applications had been denied or recommended for denial on the basis of
the advance parole regulation, and to “rescind such denials . . . and readju-
dicate such applications in a manner consistent with the court’s order.”
No. Civ. S-86-1343 LKK (ED Cal., June 10, 1988) (App. to Pet. for Cert.
24a). The INS did not appeal this part of the order. See Brief for Peti-
tioners 11, n. 11.

5The latter order required the INS to provide apprehended and de-
tained aliens, and those in deportation proceedings, with “a reasonable
opportunity, of not less than thirty (30) days, to submit an application [for
legalization].” See n. 2, supra (describing the Act’s provisions regarding
such aliens); n. 12, infra (describing the LULAC court’s relief for such
aliens in INS v. League of United Latin American Citizens).

"The CSS plaintiffs cross-appealed, challenging the District Court’s de-
nial of their request for an injunction ordering the INS to permit class
members outside the United States to enter the United States so that
they could file applications for adjustment of status. The Court of Ap-
peals affirmed the District Court’s denial, see Catholic Social Services,
Inc. v. Thornburgh, 956 F. 2d 914, 923 (CA9 1992), and the plaintiffs did
not petition this Court for review of the Court of Appeals’ judgment; thus,
the issues presented by the cross-appeal are not before us.
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certain brief absences from the United States would not vio-
late the “continuous physical presence” requirement). See
§1255a(2)(2)(A). Under an INS regulation, however, an
alien would fail the “continuous unlawful residence” require-
ment if he had gone abroad and reentered the United States
by presenting “facially valid” documentation to immigration
authorities. 8 CFR §245a.2(b)(8) (1992).2 On the INS’s
reasoning, an alien’s use of such documentation made his sub-
sequent presence “lawful” for purposes of §1255a(a)(2)(A),
thereby breaking the continuity of his unlawful residence.
Thus, an alien who had originally entered the United States
under a valid nonimmigrant visa, but had become an unlaw-
ful resident by violating the terms of that visa in a way
known to the Government before January 1, 1982, was eligi-
ble for relief under the Reform Act. If, however, the same
alien left the United States briefly and then used the same
visa to get back in (a facially valid visa that had in fact be-
come invalid after his earlier violation of its terms), he ren-
dered himself ineligible.

In July 1987, the LULAC plaintiffs brought suit challeng-
ing the reentry regulation as inconsistent both with the Act
and the equal protection limitation derived from Fifth
Amendment due process. With this suit still pending, on
November 17, 1987, some seven months into the Reform

8This regulation expresses the INS policy in signally cryptic form, stat-
ing that an alien’s eligibility “shall not be affected by entries to the United
States subsequent to January 1, 1982 that were not documented on Service
Form 1-94, Arrival-Departure Record.” By negative implication, an alien
would be rendered ineligible by an entry that was documented on an 1-94
form. An entry is documented on an I-94 form when it occurs through a
normal, official port of entry, at which an alien must present some valid-
looking document (for example, a nonimmigrant visa) to get into the
United States. See 8 CFR §235.1(f) (1992). Under the INS policy, an
alien who reentered by presenting such a “facially valid” document broke
the continuity of his unlawful residence, whereas an alien who reentered
the United States by crossing a desolate portion of the border, thus avoid-
ing inspection altogether, maintained that continuity.
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Act’s 12-month application period, the INS modified its re-
entry policy by issuing two new regulations.” The first,
codified at 8 CFR §245a.2(b)(9) (1992), specifically acknowl-
edged the eligibility of an alien who “reentered the United
States as a nonimmigrant . . . in order to return to an unrelin-
quished unlawful residence,” so long as he “would be other-
wise eligible for legalization and . . . was present in the
United States in an unlawful status prior to January 1, 1982.”
52 Fed. Reg. 43845 (1987). The second, codified at 8 CFR
§245a.2(b)(10) (1992), qualified this expansion of eligibility by
obliging such an alien to obtain a waiver of a statutory pro-
vision requiring exclusion of aliens who enter the United
States by fraud. Ibid.

Although the LULAC plaintiffs then amended their com-
plaint, they pressed their claim that 8 CFR §245a.2(b)(8)
(1992), the reentry regulation originally challenged, had been
invalid prior to its modification. As to that claim, the Dis-
trict Court certified the case as a class action, with a class
including

“all persons who qualify for legalization but who were
deemed ineligible for legalization under the original
[reentry] policy, who learned of their ineligibility follow-
ing promulgation of the policy and who, relying upon
information that they were ineligible, did not apply for
legalization before the May 4, 1988 deadline.”® No. 87—
4757-WDK (JRx) (CD Cal., July 15, 1988) (App. 216).

9The INS first announced its intention to modify its policy in a state-
ment issued by then-INS Commissioner Alan Nelson on October 8, 1987,
see Record, Addendum to Doc. No. 8; however, it did not issue the new
regulations until November 17 following.

0The LULAC plaintiffs also challenged the modified policy, claiming
that aliens should not have to comply with the requirement of 8 CFR
§245a.2(b)(10) (1992) to obtain a waiver of excludability for having fraudu-
lently procured entry into the United States. With respect to this chal-
lenge, the District Court certified a second class comprising persons ad-
versely affected by the modified policy. See No. 87-4757-WDK (JRx) (CD
Cal., July 15, 1988) (App. 216). However, the District Court ultimately
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On July 15, 1988, 10 weeks after the end of the 12-month
application period, the District Court held the regulation in-
valid, while reserving the question of remedy. Ibid. (App.
224-225). Again, the INS took no appeal. The LULAC
plaintiffs then sought a remedial order extending the applica-
tion period for class members to November 30, 1988,11 and
compelling the INS to publicize the modified policy and the
extended application period. They argued that the INS had
effectively truncated the 12-month application period by en-
forcing the invalid regulation, by publicizing the regulation
so as to dissuade potential applicants, and by failing to give
sufficient publicity to its change in policy. On August 12,
1988, the District Court granted the plaintiffs’ request for
injunctive relief.’? No. 87-4757-WDK (JRx) (CD Cal., Aug.
12, 1988) (App. to Pet. for Cert. 50a). The INS appealed
this remedial order.

In its appeals in both CSS and LULAC, the INS raised
two challenges to the orders of the respective District
Courts. First, it argued that the restrictive judicial review
provisions of the Reform Act barred district court jurisdic-
tion over the claim in each case. It contended, second, that
each District Court erred in ordering an extension of the 12-
month application period, the 12-month limit being, it main-
tained, a substantive statutory restriction on relief beyond
the power of a court to alter.

rejected the challenge to the modified policy, see ibid. (App. 234), and the
LULAC plaintiffs did not appeal the grant of summary judgment to the
INS on this issue.

11 As in the CSS case, this date was chosen to coincide with the deadline
for legalization applications under the Reform Act’s SAW program. No.
87-4757-WDK (JRx) (CD Cal., Aug. 12, 1988) (App. to Pet. for Cert. 50a);
see n. 5, supra.

12The order also required the INS to give those illegal aliens appre-
hended by INS enforcement officials “adequate time” to apply for legaliza-
tion. App. to Pet. for Cert. 60a; see n. 2, supre (describing the Act’s
provisions regarding such aliens); n. 6, supra (describing the CSS court’s
relief for such aliens).
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The Ninth Circuit eventually consolidated the two appeals.
After holding them pending this Court’s disposition of Mc-
Nary v. Haitian Refugee Center, Inc., 498 U. S. 479 (1991), it
rendered a decision in February 1992, affirming the District
Courts.’® Catholic Social Services, Inc. v. Thornburgh, 956
F. 2d 914 (1992). We were prompted to grant certiorari, 505
U. S. 1203 (1992), by the importance of the issues, and by a
conflict between Circuits on the jurisdictional issue, see
Ayuda, Inc. v. Thornburgh, 292 U. S. App. D. C. 150, 156-162,
948 F. 2d 742, 748-754 (1991) (holding that the Reform Act
precluded district court jurisdiction over a claim that INS
regulations were inconsistent with the Act), cert. pending,
No. 91-1924. We now vacate and remand.

II

The Reform Act not only sets the qualifications for ob-
taining temporary resident status, but also provides an ex-
clusive scheme for administrative and judicial review of “de-
termination[s] respecting . . . application[s] for adjustment of
status” under the Title II legalization program. 8 U. S. C.
§1255a(f)(1). Section 1255a(f)(3)(A) directs the Attorney
General to “establish an appellate authority to provide for a
single level of administrative appellate review” of such deter-

1While the appeals were pending in the Ninth Circuit, the orders of
the District Courts were each subject to a stay order. Under the terms
of each stay order, the INS was obliged to grant a stay of deportation and
temporary work authorization to any class member whose application
made a prima facie showing of eligibility for legalization, but was not
obliged to process the applications. See App. to Pet. for Cert. 63a—64a.
Because the Court of Appeals has stayed its mandate pending this Court’s
disposition of the case, see Nos. 88-15046, 88-15127, 88-15128, 88-6447
(CA9, May 1, 1992) (staying the mandate); Nos. 88-15046, 88-15127, 88—
15128, 88-6447 (CA9, Sept. 17, 1992) (denying the INS’s motion to dissolve
the stay and issue its mandate), the INS is still operating under these
stay orders. By March 1992, it had received some 300,000 applications
for temporary resident status under the stay orders. See App. to Pet. for
Cert. 83a.
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minations. Section 1255a(f)(4)(A) provides that a denial of
adjustment of status is subject to review by a court “only in
the judicial review of an order of deportation under [8
U.S. C. §1105a]”; under §1105a, this review takes place in
the courts of appeals. Section 12556a(f)(1) closes the circle
by explicitly rendering the scheme exclusive: “There shall
be no administrative or judicial review of a determination
respecting an application for adjustment of status under this
section except in accordance with this subsection.”

Under this scheme, an alien denied adjustment of sta-
tus by the INS in the first instance may appeal to the
Associate Commissioner for Examinations, the “appellate
authority” designated by the Attorney General pursuant to
§1255a(f)(3)(A). See 8 CFR §§103.1(f)(1)(xxvii), 245a.2(p)
(1992). Although the Associate Commissioner’s decision is
the final agency action on the application, an adverse decision
does not trigger deportation proceedings. On the contrary,
because the Reform Act generally allows the INS to use in-
formation in a legalization application only to make a deter-
mination on the application, see 8 U. S. C. § 1255a(c)(5),'* an
alien whose appeal has been rejected by the Associate Com-
missioner stands (except for a latent right to judicial review
of that rejection) in the same position he did before he ap-
plied: he is residing in the United States in an unlawful sta-
tus, but the Government has not found out about him yet.?®

4The INS may also use the information to enforce a provision penaliz-
ing the filing of fraudulent applications, and to prepare statistical reports
to Congress. §1255a(c)(5)(A).

1»This description excludes the alien who was already in deportation
proceedings before he applied for legalization under §1255a. Once his
application is denied, however, such an alien must also continue with de-
portation proceedings as if he had never applied, and may obtain further
review of the denial of his application only upon review of a final order of
deportation entered against him. See 8 U.S.C. §1255a(f)(4)(A). The
Act’s provisions regarding aliens who have been issued an order to show
cause before applying are described at n. 2, supra, the provisions of the
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We call the right to judicial review “latent” because
§1255a(f)(4)(A) allows judicial review of a denial of adjust-
ment of status only on appeal of “an order of deportation.”
Hence, the alien must first either surrender to the INS for
deportation ¢ or wait for the INS to catch him and commence
a deportation proceeding, and then suffer a final adverse de-
cision in that proceeding, before having an opportunity to
challenge the INS’s denial of his application in court.

The INS takes these provisions to preclude the District
Courts from exercising jurisdiction over the claims in both
the CSS and LULAC cases, reasoning that the regulations
it adopted to elaborate the qualifications for temporary resi-
dent status are “determination[s] respecting an application
for adjustment of status” within the meaning of § 1255a(f)(1);
because the claims in CSS and LULAC attack the validity of
those regulations, they are subject to the limitations con-
tained in § 1255a(f), foreclosing all jurisdiction in the district
courts, and granting it to the courts of appeals only on re-
view of a deportation order. The INS recognizes, however,
that this reasoning is out of line with our decision in McNary
v. Haitian Refugee Center, Inc., supra, where we construed
a virtually identical set of provisions governing judicial re-
view within a separate legalization program for agricultural
workers created by Title III of the Reform Act.!” There, as

District Court orders regarding such aliens are described at nn. 6 and
12, supra.

16 Although aliens have no explicit statutory right to force the INS to
commence a deportation proceeding, the INS has represented that “any
alien who wishes to challenge an adverse determination on his legalization
application may secure review by surrendering for deportation at any INS
district office.” Reply Brief for Petitioners 9-10 (footnote omitted).

"The single difference between the two sets of provisions is the addi-
tion, in the provisions now before us, of a further specific jurisdictional
bar: “No denial of adjustment of status under this section based on a late
filing of an application for such adjustment may be reviewed by a court of
the United States or of any State or reviewed in any administrative pro-
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here, the critical language was “a determination respecting
an application for adjustment of status.” We said that “the
reference to ‘a determination’ describes a single act rather
than a group of decisions or a practice or procedure employed
in making decisions.” Id., at 492. We noted that the pro-
vision permitting judicial review only in the context of a de-
portation proceeding also defined its scope by reference
to a single act: “‘judicial review of such a denial.’” Ibid.
(emphasis in original) (quoting 8 U.S. C. §1160(e)(3)); see
§1255a(f)(4)(A) (using identical language). We therefore de-
cided that the language setting the limits of the jurisdictional
bar “describes the denial of an individual application,” 498
U. S., at 492, and thus “applies only to review of denials of
individual . . . applications.” Id., at 494. The INS gives us
no reason to reverse course, and we reject its argument that
§ 1255a(f)(1) precludes district court jurisdiction over an ac-
tion challenging the legality of a regulation without refer-
ring to or relying on the denial of any individual application.

Section 1255a(f)(1), however, is not the only jurisdictional
hurdle in the way of the CSS and LULAC plaintiffs, whose
claims still must satisfy the jurisdictional and justiciability
requirements that apply in the absence of a specific congres-
sional directive. To be sure, a statutory source of jurisdic-
tion is not lacking, since 28 U. S. C. § 1331, generally granting
federal-question jurisdiction, “confer[s] jurisdiction on fed-
eral courts to review agency action.” Califano v. Sanders,
430 U. S. 99, 105 (1977). Neither is it fatal that the Reform
Act is silent about the type of judicial review those plaintiffs
seek. We customarily refuse to treat such silence “as a de-
nial of authority to [an] aggrieved person to seek appropriate
relief in the federal courts,” Stark v. Wickard, 321 U. S. 288,
309 (1944), and this custom has been “reinforced by the en-
actment of the Administrative Procedure Act, which embod-

ceeding of the United States Government.” 8 U.S.C. §1255a(f)(2). As
the INS appears to concede, see Brief for Petitioners 19, the claims at
issue in this case do not fall within the scope of this bar.
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ies the basic presumption of judicial review to one ‘suffering
legal wrong because of agency action, or adversely affected
or aggrieved by agency action within the meaning of a rele-
vant statute.”” Abbott Laboratories v. Gardner, 387 U. S.
136, 140 (1967) (quoting 5 U. S. C. §702).

As we said in Abbott Laboratories, however, the presump-
tion of available judicial review is subject to an implicit limi-
tation: “injunctive and declaratory judgment remedies,”
what the respondents seek here, “are discretionary, and
courts traditionally have been reluctant to apply them to ad-
ministrative determinations unless these arise in the context
of a controversy ‘ripe’ for judicial resolution,”® 387 U. S., at
148, that is to say, unless the effects of the administrative
action challenged have been “felt in a concrete way by the
challenging parties,” id., at 148-149. In some cases, the
promulgation of a regulation will itself affect parties con-
cretely enough to satisfy this requirement, as it did in Abbott
Laboratories itself. There, for example, as well as in Gard-
ner v. Toilet Goods Assn., Inc., 387 U. S. 167 (1967), the pro-
mulgation of the challenged regulations presented plaintiffs
with the immediate dilemma to choose between complying
with newly imposed, disadvantageous restrictions and risk-
ing serious penalties for violation. Abbott Laboratories,
supra, at 152-153; Gardner, supra, at 171-172. But that will
not be so in every case. In Toilet Goods Assn., Inc. v. Gard-
ner, 387 U. S. 158 (1967), for example, we held that a chal-

18'We have noted that ripeness doctrine is drawn both from Article III
limitations on judicial power and from prudential reasons for refusing to
exercise jurisdiction. See, e. g., Buckley v. Valeo, 424 U. S. 1, 114 (1976)
(per curiam); Socialist Labor Party v. Gilligan, 406 U. S. 583, 588 (1972).
Even when a ripeness question in a particular case is prudential, we may
raise it on our own motion, and “cannot be bound by the wishes of the
parties.” Regional Rail Reorganization Act Cases, 419 U.S. 102, 138
(1974).  Although the issue of ripeness is not explicitly addressed in the
questions presented in the INS’s petition, it is fairly included and both
parties have touched on it in their briefs before this Court. See Brief for
Petitioners 20; Brief for Respondents 17, n. 23.
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lenge to another regulation, the impact of which could not
“be said to be felt immediately by those subject to it in con-
ducting their day-to-day affairs,” id., at 164, would not be
ripe before the regulation’s application to the plaintiffs in
some more acute fashion, since “no irremediabl[y] adverse
consequences flow[ed] from requiring a later challenge,” ibid.
See Lujan v. National Wildlife Federation, 497 U. S. 871,
891 (1990) (a controversy concerning a regulation is not ordi-
narily ripe for review under the Administrative Procedure
Act until the regulation has been applied to the claimant’s
situation by some concrete action).

The regulations challenged here fall on the latter side of
the line. They impose no penalties for violating any newly
imposed restriction, but limit access to a benefit created by
the Reform Act but not automatically bestowed on eligible
aliens. Rather, the Act requires each alien desiring the ben-
efit to take further affirmative steps, and to satisfy criteria
beyond those addressed by the disputed regulations.’ It

19 JusTICE O’CONNOR contends that “if the court can make a firm predic-
tion that the plaintiff will apply for the benefit, and that the agency will
deny the application by virtue of the [challenged] rule[,] then there may
well be a justiciable controversy that the court may find prudent to re-
solve.” Post, at 69. Even if this is true, however, we do not see how
such a “firm prediction” could be made in this case. As for the prediction
that the plaintiffs “will apply for the benefit,” we are now considering only
the cases of those plaintiffs who, in fact, failed to file timely applications.
As for the prediction that “the agency will deny the application by virtue
of the [challenged] rule,” we reemphasize that in this case, access to the
benefit in question is conditioned on several nontrivial rules other than
the two challenged. This circumstance makes it much more difficult to
predict firmly that the INS would deny a particular application “by virtue
of the [challenged] rule,” and not by virtue of some other, unchallenged
rule that it determined barred an adjustment of status.

Similarly distinguishable is our decision in Northeastern Fla. Chapter,
Associated Gen. Contractors of America v. Jacksonville, 508 U. S. 656
(1993), the factual and legal setting of which JUSTICE STEVENS appears to
equate with that of the present cases, see post, at 81-82. In Associated
General Contractors, the plaintiff association alleged that “many of its
members regularly bid on and perform construction work for the [defend-
ant city],” 508 U. S., at 659 (internal quotation marks omitted), thus pro-
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delegates to the INS the task of determining on a case-by-
case basis whether each applicant has met all of the Act’s
conditions, not merely those interpreted by the regulations
in question. In these circumstances, the promulgation of
the challenged regulations did not itself give each C'SS and
LULAC class member a ripe claim; a class member’s claim
would ripen only once he took the affirmative steps that he
could take before the INS blocked his path by applying the
regulation to him.2

viding a historical basis for the further unchallenged allegation that the
members “would have . . . bid on . . . designated set aside contracts but
for the restrictions imposed by the [challenged] ordinance,” ibid. (internal
quotation marks omitted). A plaintiff in these cases can point to no simi-
lar history of application behavior to support a claim that “she would have
applied . . . but for the invalid regulations,” post, at 85; and we think the
mere fact that she may have heard of the invalid regulations through a
Qualified Designated Entity, a private attorney, or “word of mouth,” post,
at 80, insufficient proof of this counterfactual. Further, we defined the
“injury in fact” in Associated General Contractors as “the inability to
compete on an equal footing in the bidding process, not the loss of a con-
tract,” 508 U. S., at 666; thus, whether the association’s members would
have been awarded contracts but for the challenged ordinance was not
immediately relevant. Here, the plaintiffs seek, not an equal opportunity
to compete for adjustments of status, but the adjustments of status them-
selves. Under this circumstance, it becomes important to know whether
they would be eligible for the adjustments but for the challenged
regulations.

20 JusTICE O’CONNOR maintains that the plaintiffs’ actions are now ripe
because they have amended their complaints to seek the additional remedy
of extending the application period, and the application period is now over.
Post, at 71-72. We do not see how these facts establish ripeness. In
both cases before us, the plaintiffs’ underlying claim is that an INS regula-
tion implementing the Reform Act is invalid. Because the Act requires
each alien desiring legalization to take certain affirmative steps, and be-
cause the Act’s conditions extend beyond those addressed by the chal-
lenged regulations, one cannot know whether the challenged regulation
actually makes a concrete difference to a particular alien until one knows
that he will take those affirmative steps and will satisfy the other condi-
tions. Neither the fact that the application period is now over, nor the
fact that the plaintiffs would now like the period to be extended, tells us
anything about the willingness of the class members to take the required
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Ordinarily, of course, that barrier would appear when the
INS formally denied the alien’s application on the ground
that the regulation rendered him ineligible for legalization.
A plaintiff who sought to rely on the denial of his application
to satisfy the ripeness requirement, however, would then
still find himself at least temporarily barred by the Reform
Act’s exclusive review provisions, since he would be seeking
“judicial review of a determination respecting an applica-
tion.” 8 U.S.C. §1255a(f)(1). The ripeness doctrine and
the Reform Act’s jurisdictional provisions would thus dove-
tail neatly, and not necessarily by mere coincidence. Con-
gress may well have assumed that, in the ordinary case, the
courts would not hear a challenge to regulations specifying
limits to eligibility before those regulations were actually
applied to an individual, whose challenge to the denial of an
individual application would proceed within the Reform Act’s
limited scheme. The CSS and LULAC plaintiffs do not

affirmative steps, or about their satisfaction of the Reform Act’s other
conditions. The end of the application period may mean that the plaintiffs
no longer have an opportunity to take the steps that could make their
claims ripe; but this fact is significant only for those plaintiffs who can
claim that the Government prevented them from filing a timely applica-
tion. See infra, at 61-64 (discussing the INS’s “front-desking” practice).

JusTICE O’CONNOR’s ripeness analysis encounters one further difficulty.
In her view, the plaintiffs’ claims are ripe because “[ilt is certain that an
alien who now applies to the INS for legalization will be denied that bene-
fit because the period has closed.” Post, at 72 (emphasis in original). In
these circumstances, she suggests, it would make no sense to require “the
would-be beneficiary [to] make the wholly futile gesture of submitting an
application.” Ibid. But a plaintiff who, to establish ripeness, relies on
the certainty that his application would be denied on grounds of untimeli-
ness, must confront §1255a(f)(2), which flatly bars all “court[s] of the
United States” from reviewing “denial[s] of adjustment of status . . . based
on a late filing of an application for such adjustment.” We would almost
certainly interpret this provision to bar such reliance, since otherwise
plaintiffs could always entangle the INS in litigation over application tim-
ing claims simply by suing without filing an application, a result we believe
§ 1255a(f)(2) was intended to foreclose in the ordinary case.
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argue that this limited scheme would afford them inadequate
review of a determination based on the regulations they
challenge, presumably because they would be able to obtain
such review on appeal from a deportation order, if they be-
come subject to such an order; their situation is thus differ-
ent from that of the “17 unsuccessful individual SAW appli-
cants” in McNary, 498 U.S., at 487, whose procedural
objections, we concluded, could receive no practical judicial
review within the scheme established by 8 U. S. C. §1160(e),
1d., at 496-497.

This is not the end of the matter, however, because the
plaintiffs have called our attention to an INS policy that may
well have placed some of them outside the scope of
§1255a(f)(1). The INS has issued a manual detailing proce-
dures for its offices to follow in implementing the Reform
Act’s legalization programs and instructing INS employees
called “Legalization Assistants” to review certain applica-
tions in the presence of the applicants before accepting them
for filing. See Procedures Manual for the Legalization and
Special Agricultural Worker Programs of the Immigration
Reform and Control Act of 1986 (Legalization Manual or
Manual).?! According to the Manual, “[m]inor correctable
deficiencies such as incomplete responses or typographical
errors may be corrected by the [Legalization Assistant].”
Id., at TV-6. “[I]f the applicant is statutorily ineligible,”
however, the Manual provides that “the application will be
rejected by the [Legalization Assistant].” Ibid. (emphasis
added). Because this prefiling rejection of applications oc-

21 Under the Manual’s procedures, only those applications that were not
prepared with the assistance of a “Qualified Designated Entity” (the Re-
form Act’s designation for private organizations that serve as intermediar-
ies between applicants and the INS, see 8 U. S. C. § 1255a(c)(1)) are subject
to review by Legalization Assistants. The applications that were pre-
pared with the help of Qualified Designated Entities skip this step. See
Legalization Manual, at IV-5, IV-6. There is no evidence in the record
indicating how many CSS and LULAC class members were assisted by
Qualified Designated Entities in preparing their applications.
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curs at the front desk of an INS office, it has come to be
called “front-desking.”? While the regulations challenged
in CSS and LULAC were in force, Legalization Assistants
who applied both the regulations and the Manual’s instruc-
tions may well have “front-desked” the applications of class
members who disclosed the circumstances of their trips out-
side the United States, and affidavits on file in the LULAC
case represent that they did exactly that.*® See n. 26, infra.

2The INS forwards a different interpretation of the policy set forth in
the Legalization Manual. According to the INS, the Manual reflects a
policy, motivated by “charitable concern,” of “inform[ing] aliens of [the
INS’s] view that their applications are deficient before it accepts the filing
fee, so that they can make an informed choice about whether to pay the
fee if they are not going to receive immediate relief.” Reply Brief for
Petitioners 9 (emphasis omitted). The “rejection” policy, argues the INS,
did not really bar applicants from filing applications; another sentence in
the Manual proves that the door remains open, for it provides that “[i]f an
applicant whose application has been rejected by the [Legalization Assist-
ant] insists on filing, the application will be routed through a fee clerk to
an adjudicator with a routing slip from the [Legalization Assistant] stating
the noted deficiency(ies).” Legalization Manual, at ITV-6.

We cannot find, in either of the two sentences the parties point to, the
policy now articulated by the INS. The first sentence does not say that
applicants will be informed,; it says that applications will be rejected. The
second sentence contains no hint that the Legalization Assistant should
tell the applicant that he has a right to file an application despite the
“rejection,” or that he should file an application if he wants to preserve
his rights. Rather, it seems to provide little more than a procedure for
dealing with the pesky applicant who “won’t take ‘no’ for an answer.”
Neither of the sentences preserves a realistic path to judicial review.

% 1In its reply brief in this Court, see Reply Brief for Petitioners 14, the
INS argues that those individuals who were front-desked fall outside the
classes defined by the District Courts, since the CSS class included only
those who “knew of [INS’s] unlawful regulation and thereby concluded
that they were ineligible for legalization and by reason of that conclusion
did not file an application,” App. to Pet. for Cert. 25a, and the LULAC
class included only those “who learned of their ineligibility following pro-
mulgation of the policy and who, relying upon information that they were
ineligible, did not apply for legalization before the May 4, 1988 deadline,”
App. 216. The language in CSS that the INS points to, however, is not
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As respondents argue, see Brief for Respondents 17, n. 23,
a class member whose application was “front-desked” would
have felt the effects of the “advance parole” or “facially valid
document” regulation in a particularly concrete manner, for
his application for legalization would have been blocked then
and there; his challenge to the regulation should not fail for
lack of ripeness. Front-desking would also have a further,
and untoward, consequence for jurisdictional purposes, for it
would effectively exclude an applicant from access even to
the limited administrative and judicial review procedures
established by the Reform Act. He would have no formal
denial to appeal to the Associate Commissioner for Exam-
inations, nor would he have an opportunity to build an
administrative record on which judicial review might be
based.?* Hence, to construe §1255a(f)(1) to bar district
court jurisdiction over his challenge, we would have to im-
pute to Congress an intent to preclude judicial review of the
legality of INS action entirely under those circumstances.
As we stated recently in McNary, however, there is a “well-

the class definition, which is much broader, see supra, at 48-49; rather, it
is part of the requirements class members must meet to obtain one of the
forms of relief ordered by the District Court. We understand the
LULAC class definition to use the word “apply” to mean “have an applica-
tion accepted for filing by the INS,” as under this reading the definition
encompasses all those whom the INS refuses to treat as having timely
applied (which is the refusal that lies at the heart of the parties’ dispute),
and as the definition then includes those who “learned of their ineligibil-
ity” by being front-desked, since it would be odd to exclude those who
learned of their ineligibility in the most direct way possible from this de-
scription. As we note below, however, see n. 29, infra, we believe that
the word “applied” as used in § 1255a(a)(1)(A) has a broader meaning than
that given to the word in the LULAC class definition.

#The Reform Act limits judicial review to “the administrative record
established at the time of the review by the appellate authority.” 8
U. 8. C. §1255a(f)(4)(B). In addition, an INS regulation provides that a
legalization application may not “be filed or reopened before an immigra-
tion judge or the Board of Immigration Appeals during exclusion or depor-
tation proceedings.” 8 CFR §103.3(a)(3)(iii) (1992).
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settled presumption favoring interpretations of statutes that
allow judicial review of administrative action,” 498 U. S, at
496; and we will accordingly find an intent to preclude such
review only if presented with “‘clear and convincing evi-
dence,”” Abbott Laboratories, 387 U. S., at 141 (quoting Rusk
v. Cort, 369 U. S. 367, 379-380 (1962)). See generally Bowen
v. Michigan Academy of Family Physicians, 476 U. S. 667,
670-673 (1986) (discussing the presumption in favor of judi-
cial review).

There is no such clear and convincing evidence in the stat-
ute before us. Although the phrase “a determination re-
specting an application for adjustment of status” could con-
ceivably encompass a Legalization Assistant’s refusal to
accept the application for filing at the front desk of a Legal-
ization Office, nothing in the statute suggests, let alone dem-
onstrates, that Congress was using “determination” in such
an extended and informal sense. Indeed, at least one re-
lated statutory provision suggests just the opposite. Sec-
tion 1255a(f)(3)(B) limits administrative appellate review to
“the administrative record established at the time of the de-
termination on the application”; because there obviously can
be no administrative record in the case of a front-desked ap-
plication, the term “determination” is best read to exclude
front-desking. Thus, just as we avoided an interpretation
of 8 U.S. C. §1160(e) in McNary that would have amounted
to “the practical equivalent of a total denial of judicial review
of generic constitutional and statutory claims,” McNary,
supra, at 497, so here we avoid an interpretation of
§1255a(f)(1) that would bar front-desked applicants from
ever obtaining judicial review of the regulations that ren-
dered them ineligible for legalization.

Unfortunately, however, neither the CSS record nor the
LULAC record contains evidence that particular class mem-
bers were actually subjected to front-desking. None of the
named individual plaintiffs in either case alleges that he or
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she was front-desked,?® and while a number of affidavits in
the LULAC record contain the testimony of immigration at-
torneys and employees of interested organizations that the
INS has “refused,” “rejected,” or “den[ied] individuals the
right to file” applications,® the testimony is limited to such
general assertions; none of the affiants refers to any specific
incident that we can identify as an instance of front-
desking.?’

% In LULAC, the one named individual plaintiff who represents the sub-
class challenging the INS’s original “facially-valid document” policy never
attempted to file an application, because he was advised by an attorney
over the telephone that he was ineligible. See LULAC, First Amended
Complaint 11-12 (Record, Doc. No. 56) (describing plaintiff John Doe). In
CSS, none of the named plaintiffs challenging the “advance parole” regula-
tion allege that they attempted to file applications. See CSS Sixth
Amended Complaint 12-18 (Record, Doc. No. 140).

26See App. 204 (affidavit of Pilar Cuen) (legalization counselor states
that “INS has refused applications for legalization because our clients en-
tered after January 1, 1982 with a non-immigrant visa and an 1-94 was
issued at the time of reentry”); App. 209 (affidavit of Joanne T. Stark)
(immigration lawyer in private practice states that she is “aware that the
Service has discouraged application in the past by [LULAC class mem-
bers] or has rejected applications made”); Record, Doc. No. 16, Exh. H,
p. 135 (affidavit of Isabel Garcia Gallegos) (immigration attorney states
that “the legalization offices in Southern Arizona [have] rejected, and oth-
erwise, discouraged individuals who had, in fact entered the United States
with an I-94 after January 1, 1982”); App. 200 (affidavit of Marc Van Der
Hout) (immigration attorney states that “[i]t has been the practice of the
San Francisco District legalization office to deny individuals the right to
file an application for legalization under the [Reform Act] if the individual
had been in unlawful status prior to January 1, 1982, departed the United
States post January 1, 1982, and re-entered on a non-immigrant visa”).

270nly one affiant refers to a specific incident. He recounts: “[T]n Au-
gust [1987] I was at the San Francisco legalization office when an individ-
ual came in seeking to apply for legalization. She was met at the recep-
tion desk by a clerk and when she explained the facts of her case, [that
she had departed and re-entered the United States after January 1, 1982,
on a non-immigrant visal, she was told that she did not qualify for legaliza-
tion and could not file.” App. 200-201 (affidavit of Marc Van Der Hout).
The significance of this incident is unclear, however, since there is no way
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This lack of evidence precludes us from resolving the juris-
dictional issue here, because, on the facts before us, the
front-desking of a particular class member is not only suffi-
cient to make his legal claims ripe, but necessary to do so.
As the case has been presented to us, there seems to be no
reliable way of determining whether a particular class mem-
ber, had he applied at all (which, we assume, he did not),
would have applied in a manner that would have subjected
him to front-desking. As of October 16, 1987, the INS had
certified 977 Qualified Designated Entities which could have
aided class members in preparing applications that would not
have been front-desked, see 52 Fed. Reg. 44812 (1987); n. 21,
supra, and there is no prior history of application behavior
on the basis of which we could predict who would have ap-
plied without Qualified Designated Entity assistance and
therefore been front-desked. Hence, we cannot say that the
mere existence of a front-desking policy involved a “concrete
application” of the invalid regulations to those class members
who were not actually front-desked.?® Because only those
class members (if any) who were front-desked have ripe
claims over which the District Courts should exercise juris-
diction, we must vacate the judgment of the Court of Ap-
peals, and remand with directions to remand to the respec-

of telling whether this individual was a LULAC class member (that is,
whether she would otherwise have been eligible for legalization), nor
whether she had a completed application ready for filing and payment
in hand.

28 The record reveals relatively little about the application of the front-
desking policy and surrounding circumstances. Although we think it un-
likely, we cannot rule out the possibility that further facts would allow
class members who were not front-desked to demonstrate that the front-
desking policy was nevertheless a substantial cause of their failure to
apply, so that they can be said to have had the “advanced parole” or “fa-
cially valid document” regulation applied to them in a sufficiently concrete
manner to satisfy ripeness concerns.
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tive District Courts for proceedings to determine which class
members were front-desked.?

The judgment of the Court of Appeals is vacated, and the
case is remanded for further proceedings consistent with
this opinion.

It is so ordered.

JUSTICE O’CONNOR, concurring in the judgment.

I agree that the District Courts in these two cases, Reno
v. Catholic Social Services, Inc. (CSS), and INS v. League
of United Latin American Citizens (LULAC), erred in ex-
tending the application period for legalization beyond May
4, 1988, the end of the 12-month interval specified by the
Immigration Reform and Control Act of 1986. I would not,
however, reach this result on ripeness grounds. The Court
holds that a member of the plaintiff class in CSS or LULAC
who failed to apply to the INS during the 12-month period
does not now have a ripe claim to extend the application
deadline. In my view, that claim became ripe after May 4,
1988, even if it was not ripe before. The claim may well lack
merit, but it is no longer premature.

The Court of Appeals did not consider the problem of ripe-
ness, and the submissions to this Court have not discussed

2 Although we do not reach the question of remedy on this disposition
of the case, we note that, by definition, each CSS and LULAC class mem-
ber who was front-desked presented at an INS office to an INS employee
an application that under the terms of the Reform Act (as opposed to the
terms of the invalid regulation) entitled him to an adjustment of status.
Under any reasonable interpretation of the word, such an individual “ap-
plied” for an adjustment of status within the 12-month period under
§1255a(a)(1)(A). Because that individual timely applied, the INS need
only readjudicate the application, and grant the individual the relief to
which he is entitled. Since there is no statutory deadline for processing
the applications, and since a front-desked individual need not await a de-
portation order before obtaining judicial review, there is no reason to
think that a district court would lack the power to order such relief.
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that problem except in passing. See Pet. for Cert. 11, n. 13;
Brief for Petitioners 20; Brief for Respondents 17, n. 23.
Rather, certiorari was granted on two questions, to which
the parties rightly have adhered: first, whether the Dis-
trict Courts had jurisdiction under 8 U. S. C. § 1255a(f), the
judicial-review provision of Title II of the Reform Act; and
second, whether the courts properly extended the applica-
tion period. See Pet. for Cert. 1. The Court finds the juris-
dictional challenge meritless under McNary v. Haitian Ref-
ugee Center, Inc., 498 U. S. 479 (1991), see ante, at 53-56, as
do I. But instead of proceeding to consider the second ques-
tion presented, the Court sua sponte attempts to resolve the
case on ripeness grounds. It reaches out to hold that “the
promulgation of the challenged regulations did not itself give
each CSS and LULAC class member a ripe claim; a class
member’s claim would ripen only once he took the affirma-
tive steps that he could take before the INS blocked his path
by applying the regulation to him.” Ante, at 59. This is
new and, in my view, incorrect law. Moreover, even if it is
correct, the new ripeness doctrine propounded by the Court
is irrelevant to the case at hand.

Our prior cases concerning anticipatory challenges to
agency rules do not specify when an anticipatory suit may
be brought against a benefit-conferring rule, such as the INS
regulations here. An anticipatory suit by a would-be bene-
ficiary, who has not yet applied for the benefit that the rule
denies him, poses different ripeness problems than a pre-
enforcement suit against a duty-creating rule, see Abbott
Laboratories v. Gardner, 387 U. S. 136, 148-156 (1967) (per-
mitting pre-enforcement suit). Even if he succeeds in his
anticipatory action, the would-be beneficiary will not receive
the benefit until he actually applies for it; and the agency
might then deny him the benefit on grounds other than his
ineligibility under the rule. By contrast, a successful suit
against the duty-creating rule will relieve the plaintiff im-
mediately of a burden that he otherwise would bear.
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Yet I would not go so far as to state that a suit challenging
a benefit-conferring rule is necessarily unripe simply because
the plaintiff has not yet applied for the benefit. “Where the
inevitability of the operation of a statute against certain indi-
viduals is patent, it is irrelevant to the existence of a justicia-
ble controversy that there will be a time delay before the
disputed provisions will come into effect.” Regional Rail
Reorganization Act Cases, 419 U. S. 102, 143 (1974). Ifit is
“inevitable” that the challenged rule will “operat[e]” to the
plaintiff’s disadvantage—if the court can make a firm predic-
tion that the plaintiff will apply for the benefit, and that the
agency will deny the application by virtue of the rule—then
there may well be a justiciable controversy that the court
may find prudent to resolve.

I do not mean to suggest that a simple anticipatory chal-
lenge to the INS regulations would be ripe under the ap-
proach I propose. Cf. ante, at 58-59, n. 19. That issue need
not be decided because, as explained below, these cases are
not a simple anticipatory challenge. See infra, at 71-74.
My intent is rather to criticize the Court’s reasoning—its
reliance on a categorical rule that would-be beneficiaries can-
not challenge benefit-conferring regulations until they apply
for benefits.

Certainly the line of cases beginning with Abbott Labo-
ratories does not support this categorical approach. That
decision itself discusses with approval an earlier case that
involved an anticipatory challenge to a benefit-conferring
rule.

“[IIn United States v. Storer Broadcasting Co., 351
U. S. 192, the Court held to be a final agency action . . .
an FCC regulation announcing a Commission policy that
it would not issue a television license to an applicant
already owning five such licenses, even though no spe-
cific application was before the Commission.” 387
U. S, at 151 (emphasis added).
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More recently, in £ PA v. National Crushed Stone Assn., 449
U. S. 64 (1980), the Court held that a facial challenge to the
variance provision of an EPA pollution-control regulation
was ripe even “prior to application of the regulation to a
particular [company’s] request for a variance.” Id., at 72,
n. 12. And in Pacific Gas & Elec. Co. v. State Energy Re-
sources Conservation and Development Comm’n, 461 U. S.
190 (1983), the Court permitted utilities to challenge a state
law imposing a moratorium on the certification of nuclear
power plants, even though the utilities had not yet applied
for a certificate. See id., at 200-202. To be sure, all of
these decisions involved licenses, certificates, or variances,
which exempt the bearer from otherwise-applicable duties;
but the same is true of the instant cases. The benefit con-
ferred by the Reform Act—an adjustment in status to lawful
temporary resident alien, see 8 U. S. C. § 1255a(a)—readily
can be conceptualized as a “license” or “certificate” to remain
in the United States, or a “variance” from the immigration
laws.

As for Lujan v. National Wildlife Federation, 497 U. S.
871 (1990), the Court there stated:

“Absent [explicit statutory authorization for immediate
judicial review], a regulation is not ordinarily considered
the type of agency action ‘ripe’ for judicial review under
the APA until the scope of the controversy has been
reduced to more manageable proportions, and its factual
components fleshed out, by some concrete action apply-
ing the regulation to the claimant’s situation in a fashion
that harms or threatens to harm him. (The major ex-
ception, of course, is a substantive rule which as a prac-
tical matter requires the plaintiff to adjust his conduct
immediately. Such agency action is ‘ripe’ for review at
once, whether or not explicit statutory review apart
from the APA is provided.)” Id., at 891-892 (citations
omitted).
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This language does not suggest that an anticipatory chal-
lenge to a benefit-conferring rule will of necessity be consti-
tutionally unripe, for otherwise an “explicit statutory re-
view” provision would not help cure the ripeness problem.
Rather, Lujan points to the prudential considerations that
weigh in the ripeness calculus: the need to “fles[h] out” the
controversy and the burden on the plaintiff who must “adjust
his conduct immediately.” These are just the kinds of fac-
tors identified in the two-part, prudential test for ripeness
that Abbott Laboratories articulated. “The problem is best
seen in a twofold aspect, requiring us to evaluate both the
fitness of the issues for judicial decision and the hardship to
the parties of withholding court consideration.” 387 U. S,
at 149. See Thomas v. Union Carbide Agricultural Prod-
ucts Co., 473 U. S. 568, 581-582 (1985) (relying upon Abbott
Laboratories test); Pacific Gas, supra, at 200-203 (same);
National Crushed Stone, supra, at 72-73, n. 12 (same). At
the very least, where the challenge to the benefit-conferring
rule is purely legal, and where the plaintiff will suffer hard-
ship if he cannot raise his challenge until later, a justiciable,
anticipatory challenge to the rule may well be ripe in the
prudential sense. Thus I cannot agree with the Court that
ripeness will never obtain until the plaintiff actually applies
for the benefit.

But this new rule of ripeness law, even if correct, is irrele-
vant here. These cases no longer fall in the above-described
category of anticipatory actions, where a would-be benefi-
ciary simply seeks to invalidate a benefit-conferring rule be-
fore he applies for benefits. As the cases progressed in the
District Courts, respondents amended their complaints to re-
quest an additional remedy beyond the invalidation of the
INS regulations: an extension of the 12-month application
period. Compare Sixth Amended Complaint in CSS (Rec-
ord, Doc. No. 140) and First Amended Complaint in LULAC
(Record, Doc. No. 56) with Third Amended Complaint in CSS
(Record, Doc. No. 69) and Complaint in LULAC (Record,
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Doc. No. 1). That period expired on May 4, 1988, and the
District Courts thereafter granted an extension. See App.
to Pet. for Cert. 22a—-28a, 50a—60a (orders dated June and
August 1988). The only issue before us is whether these
orders should have been entered. See ante, at 48-49, 52-53.
Even if the Court is correct that a plaintiff cannot seek to
invalidate an agency’s benefit-conferring rule before apply-
ing to the agency for the benefit, it is a separate question
whether the would-be beneficiary must make the wholly fu-
tile gesture of submitting an application when the applica-
tion period has expired and he is seeking to extend it.

In the instant cases, I do not see why a class member who
failed to apply to the INS within the 12-month period lacks
a ripe claim to extend the application deadline, now that the
period actually has expired. If Congress in the Reform Act
had provided for an 18-month application period, and the
INS had closed the application period after only 12 months,
no one would argue that court orders extending the period
for 6 more months should be vacated on ripeness grounds.
The orders actually before us are not meaningfully distin-
guishable. Of course, respondents predicate their argument
for extending the period on the invalidity of the INS regula-
tions, see mfra, at 75-77, not on a separate statutory provi-
sion governing the length of the period, but this difference
does not change the ripeness calculus. The “basic rationale”
behind our ripeness doctrine “is to prevent the courts,
through premature adjudication, from entangling themselves
in abstract disagreements,” when those “disagreements” are
premised on “contingent future events that may not occur as
anticipated, or indeed may not occur at all.” Union Car-
bide, supra, at 580-581 (internal quotation marks omitted).
There is no contingency to the closing of the 12-month appli-
cation period. It is certain that an alien who now applies to
the INS for legalization will be denied that benefit because
the period has closed. Nor does prudence justify this Court
in postponing an alien’s claim to extend the period, since that



Cite as: 509 U. S. 43 (1993) 73
O’CONNOR, J., concurring in judgment

claim is purely legal and since a delayed opportunity to seek
legalization will cause grave uncertainty.

The Court responds to this point by reiterating that class
members who failed to apply to the INS have not yet suf-
fered a “concrete” injury, because the INS has not denied
them legalization by virtue of the challenged regulations.
See ante, at 59-60,n.20. At present, however, class members
are seeking to redress a different, and logically prior, injury:
the denial of the very opportunity to apply for legalization.

The Court’s ripeness analysis focuses on the wrong ques-
tion: whether “the promulgation of the challenged regula-
tions [gave] each CSS and LULAC class member a ripe
claim.” Ante, at 59 (emphasis added). But the question is
not whether the class members’ claims were ripe at the in-
ception of these suits, when respondents were seeking sim-
ply to invalidate the INS regulations and the 12-month appli-
cation period had not yet closed. Whatever the initial
status of those claims, they became ripe once the period had
in fact closed and respondents had amended their complaints
to seek an extension. In the Regional Rail Reorganization
Act Cases, this Court held that “since ripeness is peculiarly
a question of timing, it is the situation now rather than the
situation at the time of the District Court’s decision that
must govern.” 419 U. S., at 140. Accord, Buckley v. Valeo,
424 U. S. 1, 114-118 (1976) (per curiam). Similarly, in the
cases before us, it is the situation now (and, as it happens, at
the time of the District Courts’ orders), rather than at the
time of the initial complaints, that must govern.

The Court also suggests that respondents’ claim to extend
the application period may well be “flatly” barred by 8
U. S. C. §1255a(f)(2), which provides: “No denial of adjust-
ment of status [under Title IT of the Reform Act] based on a
late filing of an application for such adjustment may be re-
viewed by [any] court . ...” See ante, at 60, n. 20. T find
it remarkable that the Court might construe §1255a(f)(2)
as barring any suit seeking to extend the application dead-
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line set by the INS, while at the same time interpreting
§1255a(f)(1) not to bar respondents’ substantive challenge
to the INS regulations, see ante, at 53-56. As the INS
itself observes, the preclusive language in §1255a(f)(1) is
“pbroader” than in § 1255a(f)(2), because the latter provision
uses the word “denial” instead of “determination.” See
Brief for Petitioners 19. If Congress in the Reform Act had
provided for an 18-month application period, and the INS
had closed the period after only 12 months, I cannot believe
that § 1255a(f)(2) would preclude a suit seeking to extend the
period by 6 months. Nor do I think that §1255a(f)(2) bars
respondents’ claim to extend the period, because that claim
is predicated on their substantive challenge to the INS regu-
lations, which in turn is permitted by §1255a(f)(1). In any
event, §1255a(f)(2) concerns reviewability, not ripeness;
whether or not that provision precludes the instant actions,
the Court’s ripeness analysis remains misguided.

Of course, the closing of the application period was not an
unalloyed benefit for class members who had failed to apply.
After May 4, 1988, those aliens had ripe claims, but they also
became statutorily ineligible for legalization. The Reform
Act authorizes the INS to adjust the status of an illegal alien
only if he “appl[ies] for such adjustment during the 12-month
period beginning on a date . . . designated by the Attorney
General.” 8 U.S.C. §1255a(a)(1)(A). As the INS rightly
argues, this provision precludes the legalization of an alien
who waited to apply until after the 12-month period had
ended. The District Courts’ orders extending the applica-
tion period were not unripe, either constitutionally or pru-
dentially, but they were impermissible under the Reform
Act. “A court is no more authorized to overlook the valid
[requirement] that applications be [submitted] than it is to
overlook any other valid requirement for the receipt of
benefits.” Schweiker v. Hansen, 450 U.S. 785, 790 (1981)
(per curiam,).
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Respondents assert that equity requires an extension of
the time limit imposed by §1255a(a)(1)(A). Whether that
provision is seen as a limitations period subject to equitable
tolling, see Irwin v. Department of Veterans Affairs, 498
U. S. 89, 95-96 (1990), or as a substantive requirement sub-
ject perhaps to equitable estoppel, see Office of Personnel
Management v. Richmond, 496 U. S. 414, 419-424 (1990), the
District Courts needed some special reason to exercise that
equitable power against the United States. The only reason
respondents adduce is supposed “affirmative misconduct” by
the INS. See Irwin, supra, at 96 (“We have allowed equita-
ble tolling in situations . . . where the complainant has been
induced or tricked by his adversary’s misconduct into allow-
ing the filing deadline to pass”); Richmond, supra, at 421
(“Our own opinions have continued to mention the possibility,
in the course of rejecting estoppel arguments, that some
type of ‘affirmative misconduct’ might give rise to estoppel
against the Government”). Respondents argue that the
INS engaged in “affirmative misconduct” by promulgating
the invalid regulations, which deterred aliens who were inel-
igible under those regulations from applying for legalization.
See Plaintiffs’ Submission Re Availability of Remedies for
the Plaintiff Class in CSS, pp. 6-15 (Record, Doc. No. 164),
Plaintiffs’ Memorandum on Remedies in LULAC (Record,
Doc. No. 40). The District Courts essentially accepted the
argument, ordering remedies coextensive with the INS’ sup-
posed “misconduct.” The CSS court extended the applica-
tion period for those class members who “knew of [the INS’]
unlawful regulation and thereby concluded that they were
ineligible for legalization and by reason of that conclusion did
not file an application,” App. to Pet. for Cert. 25a; the
LULAC court provided an almost identical remedy, see id.,
at 59a.

I cannot agree that a benefit-conferring agency commits
“affirmative misconduct,” sufficient to justify an equitable
extension of the statutory time period for application, simply
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by promulgating a regulation that incorrectly specifies the
eligibility criteria for the benefit. When Congress passes a
benefits statute that includes a time period, it has two goals.
It intends both that eligible claimants receive the benefit and
that they promptly assert their claims. The broad definition
of “misconduct” that respondents propose would give the
first goal absolute priority over the second, but I would
not presume that Congress intends such a prioritization.
Rather, absent evidence to the contrary, Congress presum-
ably intends that the two goals be harmonized as best possi-
ble, by requiring would-be beneficiaries to make a timely ap-
plication and concurrently to contest the invalid regulation.
“We have generally been much less forgiving in receiving
late filings where the claimant failed to exercise due dili-
gence in preserving his legal rights.” Irwin, supra, at 96.
The broad equitable remedy entered by the District Courts
in these cases is contrary to Congress’ presumptive intent in
the Reform Act, and thus is error. “‘Courts of equity can
no more disregard statutory . .. requirements and provisions
than can courts of law.”” INS v. Pangilinan, 486 U. S. 875,
883 (1988) (quoting Hedges v. Dixon County, 150 U. S. 182,
192 (1893)).

I therefore agree with the Court that the District Courts’
orders extending the application period must be vacated. I
also agree that “front-desked” aliens already have “applied”
within the meaning of §1255a(a)(1)(A). See ante, at 67,
n. 29. On remand, respondents may be able to demonstrate
particular instances of “misconduct” by the INS, beyond the
promulgation of the invalid regulations, that might perhaps
justify an extension for certain members of the LULAC class
or the CSS class. See Brief for Respondents 16-20, 35-42.
I would not preclude the possibility of a narrower order re-
quiring the INS to adjudicate the applications of both “front-
desked” aliens and some aliens who were not “front-desked,”
but neither would I endorse that possibility, because at this



Cite as: 509 U. S. 43 (1993) "

STEVENS, J., dissenting

point respondents have made only the most general sugges-
tions of “misconduct.”

JUSTICE STEVENS, with whom JUSTICE WHITE and
JUSTICE BLACKMUN join, dissenting.

After Congress authorized a major amnesty program in
1986, the Government promulgated two regulations severely
restricting access to that program. If valid, each regulation
would have rendered ineligible for amnesty the members of
the respective classes of respondents in this case. The Gov-
ernment, of course, no longer defends either regulation.
See ante, at 48, 52. Nevertheless, one of the regulations
was in effect for all but 12 days of the period in which appli-
cations for legalization were accepted; the other, for over half
of that period. See ante, at 48, 50-51. Accordingly, after
holding the regulations invalid, the District Courts entered
orders extending the time for filing applications for certain
class members. See ante, at 48-49, 52.

On appeal, the Government argued that the District
Courts lacked jurisdiction both to entertain the actions and
to provide remedies in the form of extended application peri-
ods. The Court of Appeals rejected the first argument on
the authority of our decision in McNary v. Haitian Refugee
Center, Inc., 498 U. S. 479 (1991). Catholic Social Services,
Inc. v. Thornburgh, 956 F. 2d 914, 919-921 (CA9 1992). As
the Court holds today, ante, at 53-56, that ruling was plainly
correct. The Court of Appeals also correctly rejected the
second argument advanced by the Government, noting that
extension of the filing deadline effectuated Congress’ intent
to provide “meaningful opportunities to apply for adjust-
ments of status,” which would otherwise have been frus-
trated by enforcement of the invalid regulations. 956 F. 2d,
at 921-922. We should, accordingly, affirm the judgment of
the Court of Appeals.

This Court, however, finds a basis for prolonging the litiga-
tion on a theory that was not argued in either the District
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Courts or the Court of Appeals, and was barely mentioned
in this Court: that respondents’ challenges are not, for the
most part, “ripe” for adjudication. Ante, at 57-61. 1 agree
with JUSTICE O’CONNOR, ante, p. 67 (opinion concurring in
judgment), that the Court’s rationale is seriously flawed.
Unlike JUSTICE O’CONNOR, however, see ante, at 73, I have
no doubt that respondents’ claims were ripe as soon as the
concededly invalid regulations were promulgated.

Our test for ripeness is two pronged, “requiring us to eval-
uate both the fitness of the issues for judicial decision and the
hardship to the parties of withholding court consideration.”
Abbott Laboratories v. Gardner, 387 U.S. 136, 149 (1967).
Whether an issue is fit for judicial review, in turn, often de-
pends on “the degree and nature of [a] regulation’s present
effect on those seeking relief,” Toilet Goods Assmn., Inc. V.
Gardner, 387 U.S. 158, 164 (1967), or, put differently, on
whether there has been some “concrete action applying the
regulation to the claimant’s situation in a fashion that harms
or threatens to harm him,” Lujan v. National Wildlife Fed-
eration, 497 U. S. 871, 891 (1990). As JUSTICE O’CONNOR
notes, we have returned to this two-part test for ripeness
time and again, see ante, at 71, and there is no question but
that the Abbott Laboratories formulation should govern
this case.

As to the first Abbott Laboratories factor, I think it clear
that the challenged regulations have an impact on respond-
ents sufficiently “direct and immediate,” 387 U. S., at 152,
that they are fit for judicial review. My opinion rests, in
part, on the unusual character of the amnesty program in
question. As we explained in McNary:

“The Immigration Reform and Control Act of 1986
(Reform Act) constituted a major statutory response to
the vast tide of illegal immigration that had produced a
‘shadow population’ of literally millions of undocu-
mented aliens in the United States. . . . [I]n recognition
that a large segment of the shadow population played a
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useful and constructive role in the American economy,
but continued to reside in perpetual fear, the Reform
Act established two broad amnesty programs to allow
existing undocumented aliens to emerge from the shad-
ows.” 498 U. S., at 481-483 (footnotes omitted).!

A major purpose of this ambitious effort was to eliminate
the fear in which these immigrants lived, “‘afraid to seek
help when their rights are violated, when they are victimized
by eriminals, employers or landlords or when they become
ill.””  Ayuda, Inc. v. Thornburgh, 292 U. S. App. D. C. 150,
168, 948 F. 2d 742, 760 (1991) (Wald, J., dissenting) (quoting
H. R. Rep. No. 99-682, pt. 1, p. 49 (1986)). Indeed, in recog-
nition of this fear of governmental authority, Congress estab-
lished a special procedure through which “qualified desig-
nated entities,” or “QDE’s,” would serve as a channel of
communication between undocumented aliens and the INS,
providing reasonable assurance that “emergence from the
shadows” would result in amnesty and not deportation. 8
U. S. C. §1255a(c)(2); see Ayuda, 292 U. S. App. D. C., at 168,
and n. 1, 948 F. 2d, at 760, and n. 1.

Under these circumstances, official advice that specified
aliens were ineligible for amnesty was certain to convince
those aliens to retain their “shadow” status rather than come
forward. At the moment that decision was made—at the
moment respondents conformed their behavior to the invalid
regulations—those regulations concretely and directly af-
fected respondents, consigning them to the shadow world
from which the Reform Act was designed to deliver them,
and threatening to deprive them of the statutory entitlement
that would otherwise be theirs.?2 Cf. Lujan, 497 U. S., at 891
(concrete application threatening harm as basis for ripeness).

1This case involves the first, and more important, of the two amnesty
programs; McNary involved the second.

2 As the majority explains, the classes certified in both actions were
limited to persons otherwise eligible for legalization. See ante, at 47—
48, 51.
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The majority concedes, of course, that class members
whose applications were “front-desked” felt the effects of the
invalid regulations concretely, because their applications
were “blocked then and there.” See ante, at 63. Why
“then and there,” as opposed to earlier and elsewhere, should
be dispositive remains unclear to me; whether a potential
application is thwarted by a front-desk Legalization Assist-
ant, by advice from a QDE, by consultation with a private
attorney, or even by word of mouth regarding INS policies,
the effect on the potential applicant is equally concrete, and
equally devastating. In my view, there is no relevant differ-
ence, for purposes of ripeness, between respondents who
were “front-desked” and those who can demonstrate, like the
LULAC class, that they “‘learned of their ineligibility fol-
lowing promulgation of the policy and who, relying upon in-
formation that they were ineligible, did not apply,”” ante, at
51, or, like the class granted relief in CSS, that they “ ‘knew
of [the INS’] unlawful regulation and thereby concluded that
they were ineligible for legalization and by reason of that
conclusion did not file an application,”” ante, at 48-49. As
Judge Wald explained in Ayuda:

“[TThe majority admits that if low level INS officials
had refused outright to accept legalization applications
for filing, the district court could hear the suit. Even if
the plaintiffs’ affidavits are read to allege active discour-
agement rather than outright refusal to accept, this is a
subtle distinction indeed, and one undoubtedly lost on
the illegal aliens involved, upon which to grant or deny
jurisdiction to challenge the practice.” 292 U.S. App.
D. C,, at 169, n. 3, 948 F. 2d, at 761, n. 3 (dissenting opin-
ion) (citation omitted).

The second Abbott Laboratories factor, which focuses on
the cost to the parties of withholding judicial review, also
weighs heavily in favor of ripeness in this case. Every day
during which the invalid regulations were effective meant
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another day spent in the shadows for respondents, with the
attendant costs of that way of life. See supra, at 78-79.
Even more important, with each passing day, the clock on
the application period continued to run, increasing the risk
that review, when it came, would be meaningless because
the application period had already expired. See Ayuda, 292
U.S. App. D. C., at 178, 948 F. 2d, at 770 (Wald, J., dissent-
ing).? Indeed, the dilemma respondents find themselves in
today speaks volumes about the costs of deferring review
in this situation. Cf. Toilet Goods Assn., 387 U. S., at 164
(challenge not ripe where “no irremediable adverse conse-
quences flow from requiring a later challenge”).

Under Abbott Laboratories, then, I think it plain that re-
spondents’ claims were ripe for adjudication at the time they
were filed. The Court’s contrary holding, which seems to
rest on the premise that respondents cannot challenge a con-
dition of legalization until they have satisfied all other condi-
tions, see ante, at 58-59, is at odds not only with our ripeness
case law, but also with our more general understanding of
the way in which government regulation affects the regu-
lated. In Northeastern Fla. Chapter, Associated Gen. Con-
tractors of America v. Jacksonville, 508 U. S. 656 (1993), for
instance, we held that a class of contractors could challenge
an ordinance making it more difficult for them to compete
for public business without making any showing that class
members were actually in a position to receive such business,

3“Absent judicial action, the period for filing for IRCA legalization
would have ended and thousands of persons would have lost their chance
for amnesty. In purely human terms, it is difficult—perhaps impossible—
for those of us fortunate enough to have been born in this country to
appreciate fully the value of that lost opportunity. For undocumented
aliens, IRCA offered a one-time chance to come out of hiding, to stop
running, to ‘belong’ to America. The hardship of withholding judicial re-
view is as severe as any that I have encountered in more than a decade of
administrative review.” 292 U.S. App. D.C., at 178, 948 F. 2d, at 770
(Wald, J., dissenting).



82 RENO v. CATHOLIC SOCIAL SERVICES, INC.

STEVENS, J., dissenting

absent the challenged regulation. We announced the follow-
ing rule:

“When the government erects a barrier that makes it
more difficult for members of one group to obtain a ben-
efit than it is for members of another group, a member
of the former group seeking to challenge the barrier
need not allege that he would have obtained the benefit
but for the barrier in order to establish standing. The
‘injury in fact’ in an equal protection case of this variety
is the denial of equal treatment resulting from the impo-
sition of the barrier, not the ultimate inability to obtain
the benefit.” Id., at 666.*

Our decision in the Jacksonville case is well supported by
precedent; the Court’s ripeness holding today is notable for
its originality.

Though my approach to the ripeness issue differs from
that of JUSTICE O’CONNOR, we are in agreement in conclud-
ing that respondents’ claims are ripe for adjudication. We
also agree that the validity of the relief provided by the Dis-
trict Courts, in the form of extended application periods,
turns on whether that remedy is consistent with congres-
sional intent. See ante, at 76 (opinion concurring in judg-
ment); American Pipe & Constr. Co. v. Utah, 414 U. S. 538,
557-558 (1974) (equitable relief must be “consonant with the
legislative scheme”); Weinberger v. Romero-Barcelo, 456
U. S. 305, 313 (1982) (courts retain broad equity powers to
enter remedial orders absent clear statutory restriction);
INS v. Pangilinan, 486 U. S. 875, 883 (1988) (courts of equity
bound by statutory requirements). Where I differ from

4 Jacksonwville is, of course, an equal protection case, while respondents
in this case are seeking a statutory benefit. If this distinction has any
relevance to a ripeness analysis, then it should mitigate in favor of finding
ripeness here; I assume we should be more reluctant to overcome jurisdic-
tional hurdles to decide constitutional issues than to effectuate statutory
programs.
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JUSTICE O’CONNOR is in my determination that extensions
of the application period in this case were entirely consistent
with legislative intent, and hence well within the authority
of the District Courts.

It is no doubt true that “[wlhen Congress passes a benefits
statute that includes a time period, it has two goals.” See
ante, at 76 (opinion concurring in judgment). Here, Con-
gress’ two goals were finality in its one-time amnesty pro-
gram, and the integration of productive aliens into the Amer-
ican mainstream. See Perales v. Thornburgh, 967 F. 2d 798,
813 (CA2 1992). To balance both ends, and to achieve each,
Congress settled on a 12-month application period. Twelve
months, Congress determined, would be long enough for
frightened aliens to come to understand the program and to
step forward with applications, especially when the full pe-
riod was combined with the special outreach efforts man-
dated by the Reform Act. Ibid.; see 8 U. S. C. § 1255a(i) (re-
quiring broad dissemination of information about amnesty
program); § 1255a(c)(2) (establishing QDE’s). The generous
12-month period would also serve the goal of finality, by
“‘ensur[ing] true resolution of the problem and . . . that the
program will be a one-time-only program.”” 967 F. 2d, at
813 (quoting H. R. Rep. No. 99-682, pt. 1, at 72.

The problem, of course, is that the full 12-month period
was never made available to respondents. For the CSS
class, the 12-month period shrank to precisely 12 days during
which they were eligible for legalization; for the LULAC
class, to roughly 5 months. See supra, at 77. Accordingly,
congressional intent required an extension of the filing dead-
line, in order to make effective the 12-month application pe-
riod critical to the balance struck by Congress. See 956
F. 2d, at 922; Perales, 967 F. 2d, at 813.

That congressional intent is furthered, not frustrated, by
the equitable relief granted here distinguishes this case from
Pangilinan, in which we held that a court lacked the author-
ity to order naturalization for certain persons after expira-
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tion of a statutory deadline. 486 U. S., at 882-885. In Pan-
gilinan, we were faced with a “congressional command [that]
could not be more manifest” specifically precluding the relief
granted. Id., at 884. The Reform Act, on the other hand,
contains no such explicit limitation.® Indeed, the Reform
Act does not itself contain a statutory deadline at all, leaving
it largely to the Attorney General to delineate a 12-month
period. 8 U.S.C. §1255a(a)(1)(A). This delegation high-
lights the relative insignificance to Congress of the applica-
tion cutoff date, as opposed to the length of the application
period itself. See Perales, 967 F. 2d, at 813, n. 4.

Finally, I can see no reason to limit otherwise available
relief to those class members who experienced “front-
desking,” on the theory that they have “applied” for legaliza-
tion. Cf. ante, at 67, n. 29; ante, at 76-77 (O’CONNOR, J.,
concurring in judgment). It makes no sense to condition re-
lief on the filing of a futile application. Indeed, we have al-
ready rejected the proposition that such an application is
necessary for receipt of an equitable remedy. In Teamsters
v. United States, 431 U. S. 324 (1977), a case involving dis-
criminatory employment practices under Title VII of the
Civil Rights Act of 1964, we held that those who had been
deterred from applying for jobs by an employer’s practice
of rejecting applicants like themselves were eligible for re-
lief along with those who had unsuccessfully applied. We
reasoned:

“A consistently enforced discriminatory policy can
surely deter job applications from those who are aware
of it and are unwilling to subject themselves to the
humiliation of explicit and certain rejection.

5There is no language in the Reform Act prohibiting an extension of the
application period. Section 1255a(f)(2), relied on by the Government, see
Brief for Petitioners 28-29, precludes review of individual late-filed appli-
cations; like §1255a(f)(1), it has no bearing on the kind of broad-based
challenge and remedy at issue here. See ante, at 55, and n. 17; ante, at
73-74 (O’CONNOR, J., concurring in judgment).
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“... When a person’s desire for a job is not translated
into a formal application solely because of his unwilling-
ness to engage in a futile gesture he is as much a vietim
of discrimination as is he who goes through the motions
of submitting an application.” 431 U. S., at 3656—-366.

The same intelligent principle should control this case. A
respondent who can show that she would have applied for
legalization but for the invalid regulations is “in a position
analogous to that of an applicant,” and entitled to the same
relief. See 1id., at 368.

In my view, then, the Court of Appeals was correct on
both counts when it affirmed the District Court orders in
this case: Respondents’ claims were justiciable when filed,
and the relief ordered did not exceed the authority of the
District Courts. Accordingly, I respectfully dissent.
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Dawvis v. Michigan Dept. of Treasury, 489 U. S. 803, this Court invali-
dated Michigan’s practice of taxing retirement benefits paid by the Fed-
eral Government while exempting retirement benefits paid by the State
or its political subdivisions. Because Michigan conceded that a refund
to federal retirees was the appropriate remedy, the Court remanded for
entry of judgment against the State. Virginia subsequently amended
a similar statute that taxed federal retirees while exempting state and
local retirees. Petitioners, federal civil service and military retirees,
sought a refund of taxes assessed by Virginia before the revision of this
statute. Applying the factors set forth in Chevron Oil Co. v. Huson,
404 U. S. 97, 106-107, a state trial court denied relief to petitioners as
to all taxable events occurring before Davis was decided. In affirming,
the Virginia Supreme Court concluded that Dawvis should not be applied
retroactively under Chevron Oil and American Trucking Assns., Inc.
v. Smith, 496 U. S. 167 (plurality opinion). It also held, as matters of
state law, that the assessments were neither erroneous nor improper
and that a decision declaring a tax scheme unconstitutional has solely
prospective effect. In James B. Beam Distilling Co. v. Georgia, 501
U. S. 529, however, six Members of this Court required the retroactive
application of Bacchus Imports, Ltd. v. Dias, 468 U. S. 263—which pro-
hibited States from imposing higher excise taxes on imported alcoholic
beverages than on locally produced beverages—to claims arising from
facts predating that decision. Those Justices disagreed with the Geor-
gia Supreme Court’s use of Chevron Otil's retroactivity analysis. After
this Court ordered reevaluation of petitioners’ suit in light of Beam, the
Virginia Supreme Court reaffirmed its decision in all respects. It held
that Beam did not foreclose the use of Chevron Oil's analysis because
Dawis did not decide whether its rule applied retroactively.

Held:

1. When this Court applies a rule of federal law to the parties before
it, that rule is the controlling interpretation of federal law and must be
given full retroactive effect in all cases still open on direct review and
as to all events, regardless of whether such events predate or postdate
the announcement of the rule. Pp. 94-99.
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(a) This rule fairly reflects the position of a majority of Justices in
Beam and extends to civil cases the ban against “selective application
of new rules” in criminal cases. Griffith v. Kentucky, 479 U.S. 314,
323. Mindful of the “basic norms of constitutional adjudication” animat-
ing the Court’s view of retroactivity in criminal cases, id., at 322—that
the nature of judicial review strips the Court of the quintessentially
legislative prerogative to make rules of law retroactive or prospective
as it sees fit and that selective application of new rules violates the
principle of treating similarly situated parties the same, id., at 322,
323—the Court prohibits the erection of selective temporal barriers to
the application of federal law in noncriminal cases. When the Court
does not reserve the question whether its holding should be applied to
the parties before it, the opinion is properly understood to have followed
the normal rule of retroactive application, Beam, 501 U. S., at 540 (opin-
ion of SOUTER, J.), and the legal imperative to apply such a rule prevails
“over any claim based on a Chevron Oil analysis,” ibid. Pp. 94-98.

(b) This Court applied the rule of law announced in Dawvis to the
parties before the Court. The Court’s response to Michigan’s conces-
sion that a refund would be appropriate in Dawis, far from reserving
the retroactivity question, constituted a retroactive application of the
rule. A decision to accord solely prospective effect to Dawvis would
have foreclosed any discussion of remedial issues. Pp. 98-99.

2. The decision below does not rest on independent and adequate
state-law grounds. In holding that state-law retroactivity doctrine per-
mitted the solely prospective application of the ruling, the State Su-
preme Court simply incorporated into state law the analysis of Chevron
01l and criminal retroactivity cases overruled by Griffith. The Su-
premacy Clause, however, does not allow federal retroactivity doctrine
to be supplanted by the invocation of a contrary approach to retroactiv-
ity under state law. Similarly, the state court’s conclusion that the chal-
lenged assessments were not erroneous or improper under state law
rested solely on its determination that Dawis did not apply retroac-
tively. Pp. 99-100.

3. Virginia is free to choose the form of relief it will provide, so long
as that relief is consistent with federal due process principles. A State
retains flexibility in responding to the determination that it has imposed
an impermissibly discriminatory tax. The availability of a predepriva-
tion hearing constitutes a procedural safeguard sufficient to satisfy due
process, but if no such relief exists, the State must provide meaningful
backward-looking relief either by awarding full refunds or by issuing
some other order that creates in hindsight a nondiscriminatory scheme.
Since any remedy’s constitutional sufficiency turns (at least initially) on
whether Virginia law provides an adequate form of predeprivation proc-
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ess, and since that issue has not been properly presented, this question
and the performance of other tasks pertaining to the crafting of an
appropriate remedy are left to the Virginia courts. Pp. 100-102.

242 Va. 322, 410 S. E. 2d 629, reversed and remanded.

THOMAS, J., delivered the opinion of the Court, in which BLACKMUN,
STEVENS, SCALIA, and SOUTER, JJ., joined, and in Parts I and III of which
WHITE and KENNEDY, JJ., joined. SCALIA, J., filed a concurring opinion,
post, p. 102. KENNEDY, J., filed an opinion concurring in part and concur-
ring in the judgment, in which WHITE, J., joined, post, p. 110. O’CONNOR,
J., filed a dissenting opinion, in which REENQUIST, C. J., joined, post, p. 113.

Michael J. Kator argued the cause and filed the briefs
for petitioners.

Gail Starling Marshall argued the cause for respondent.
With her on the brief were Mary Sue Terry, Attorney Gen-
eral of Virginia, Stephen D. Rosenthal, Chief Deputy Attor-
ney General, Gregory E. Lucyk and N. Pendleton Rogers,
Senior Assistant Attorneys General, Barbara H. Vann, As-
sistant Attorney General, and Peter W. Low.*

*Briefs of amici curiae urging affirmance were filed for the State of
Arkansas by Winston Bryant, Attorney General of Arkansas, and Joyce
Kinkead; for the State of Georgia by Michael J. Bowers, Attorney General
of Georgia, and Warren R. Calvert and Daniel M. Formby, Senior Assist-
ant Attorneys General; for the State of North Carolina et al. by Lacy H.
Thornburg, Attorney General of North Carolina, Edwin M. Speas, Jr.,
Senior Deputy Attorney General, H. Jefferson Powell, Norma S. Harrell
and Thomas F. Moffitt, Special Deputy Attorneys General, Marilyn R.
Mudge, Assistant Attorney General, Grant Woods, Attorney General of
Arizona, Rebecca White Berch, and Gail H. Boyd, Assistant Attorney Gen-
eral; for the State of Utah et al. by Paul Van Dam, Attorney General of
Utah, Leon A. Dever, Assistant Attorney General, James H. Evans, Attor-
ney General of Alabama, Charles E. Cole, Attorney General of Alaska,
Tautai A. F. Fa’Alevao, Attorney General of American Samoa, Daniel E.
Lungren, Attorney General of California, Richard Blumenthal, Attorney
General of Connecticut, Charles M. Oberly I1I, Attorney General of Dela-
ware, John Payton, Corporate Counsel of the District of Columbia, War-
ren Price 111, Attorney General of Hawaii, Larry EchoHawk, Attorney
General of Idaho, Roland W. Burris, Attorney General of Illinois, Linley
E. Pearson, Attorney General of Indiana, Bonnie J. Campbell, Attorney
General of Towa, Chris Gorman, Attorney General of Kentucky, Michael
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JUSTICE THOMAS delivered the opinion of the Court.

In Davis v. Michigan Dept. of Treasury, 489 U.S. 803
(1989), we held that a State violates the constitutional doc-
trine of intergovernmental tax immunity when it taxes re-
tirement benefits paid by the Federal Government but ex-
empts from taxation all retirement benefits paid by the State
or its political subdivisions. Relying on the retroactivity
analysis of Chevron O1il Co. v. Huson, 404 U. S. 97 (1971), the
Supreme Court of Virginia twice refused to apply Dawvis to

E. Carpenter, Attorney General of Maine, J. Joseph Curran, Jr., Attorney
General of Maryland, Scott Harshbarger, Attorney General of Massachu-
setts, Frank J. Kelley, Attorney General of Michigan, Hubert H. Hum-
phrey 111, Attorney General of Minnesota, Michael C. Moore, Attorney
General of Mississippi, Marc Racicot, Attorney General of Montana, Don
Stenberg, Attorney General of Nebraska, Frankie Sue Del Papa, Attorney
General of Nevada, John P. Arnold, Attorney General of New Hampshire,
Robert J. Del Tufo, Attorney General of New Jersey, Tom Udall, Attorney
General of New Mexico, Robert Abrams, Attorney General of New York,
Lee Fisher, Attorney General of Ohio, Susan B. Loving, Attorney General
of Oklahoma, Charles S. Crookham, Attorney General of Oregon, Ernest
D. Preate, Jr., Attorney General of Pennsylvania, Jorge Perez-Diaz, Attor-
ney General of Puerto Rico, James E. O’Neil, Attorney General of Rhode
Island, A. Crawford Clarkson, Jr., Mark Barnett, Attorney General of
South Dakota, Charles W. Burson, Attorney General of Tennessee, Dan
Morales, Attorney General of Texas, Jeffrey L. Amestoy, Attorney Gen-
eral of Vermont, Rosalie Simmonds Ballentine, Attorney General of the
Virgin Islands, Kenneth O. Eikenberry, Attorney General of Washington,
Mario J. Palumbo, Attorney General of West Virginia, Joseph B. Meyer,
Attorney General of Wyoming, and James E. Doyle, Jr., Attorney General
of Wisconsin; for the city of New York by O. Peter Sherwood, Edward F.
X. Hart, and Stanley Buchsbaum,; and for the National Governors’ Associ-
ation et al. by Richard Ruda and Charles Rothfeld.

Briefs of amici curiae were filed for Designated Federal Retirees in
Kansas et al. by John C. Frieden, Kevin M. Fowler, Kenton C. Granger,
Roger M. Theis, Carrold E. Ray, G. Eugene Boyce, Donald L. Smith,
Edmund F. Sheehy, Jr., Brian A. Luscher, Gene M. Connell, Jr., and J.
Doyle Fuller; for James B. Beam Distilling Co. by Morton Siegel, Michael
A. Moses, Richard G. Schoenstadt, James L. Webster, and John L. Taylor,
Jr.; for the Military Coalition by Eugene O. Duffy; and for the Virginia
Manufacturers Association by Walter A. Smith, Jr.
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taxes imposed before Dawvis was decided. In accord with
Griffith v. Kentucky, 479 U.S. 314 (1987), and James B.
Beam Distilling Co. v. Georgia, 501 U. S. 529 (1991), we hold
that this Court’s application of a rule of federal law to the
parties before the Court requires every court to give retro-
active effect to that decision. We therefore reverse.

I

The Michigan tax scheme at issue in Davis “exempt[ed]
from taxation all retirement benefits paid by the State or its
political subdivisions, but levie[d] an income tax on retire-
ment benefits paid by . . . the Federal Government.” 489
U. S., at 805. We held that the United States had not con-
sented under 4 U. S. C. §111! to this discriminatory imposi-
tion of a heavier tax burden on federal benefits than on state
and local benefits. 489 U. S,, at 808-817. Because Michigan
“conceded that a refund [was] appropriate,” we recognized
that federal retirees were entitled to a refund of taxes “paid
. . . pursuant to this invalid tax scheme.” Id., at 817.2

Like Michigan, Virginia exempted state and local employ-
ees’ retirement benefits from state income taxation while
taxing federal retirement benefits. Va. Code Ann. §58.1-
322(c)(3) (Supp. 1988). In response to Dawis, Virginia re-
pealed its exemption for state and local government employ-
ees. 1989 Va. Acts, Special Sess. II, ch. 3. It also enacted
a special statute of limitations for refund claims made in light
of Davis. Under this statute, taxpayers may seek a refund

1“The United States consents to the taxation of pay or compensation
for personal service as an officer or employee of the United States . . . by
a duly constituted taxing authority having jurisdiction, if the taxation does
not discriminate against the officer or employee because of the source of
the pay or compensation.” 4 U.S.C. §111.

2We have since followed Dawvis and held that a State violates intergov-
ernmental tax immunity and 4 U. S. C. §111 when it “taxes the benefits
received from the United States by military retirees but does not tax
the benefits received by retired state and local government employees.”
Barker v. Kansas, 503 U. S. 594, 596 (1992).
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of state taxes imposed on federal retirement benefits in 1985,
1986, 1987, and 1988 for up to one year from the date of the
final judicial resolution of whether Virginia must refund
these taxes. Va. Code Ann. §58.1-1823(b) (Supp. 1992).3

Petitioners, 421 federal civil service and military retirees,
sought a refund of taxes “erroneously or improperly as-
sessed” in violation of Dawis’ nondiscrimination principle.
Va. Code Ann. §58.1-1826 (1991). The trial court denied
relief. Law No. CL891080 (Va. Cir. Ct., Mar. 12, 1990).
Applying the factors set forth in Chevron Oil Co. v. Huson,
supra, at 106-107,* the court reasoned that “Davis decided
an issue of first impression whose resolution was not clearly
foreshadowed,” that “prospective application of Dawvis will
not retard its operation,” and that “retroactive application
would result in inequity, injustice and hardship.” App. to
Pet. for Cert. 20a.

The Supreme Court of Virginia affirmed. Harper v. Vir-
ginia Dept. of Taxation, 241 Va. 232, 401 S. E. 2d 868 (1991).
It too concluded, after consulting Chevron and the plurality
opinion in American Trucking Assns., Inc. v. Smith, 496
U. S. 167 (1990), that “the Davis decision is not to be applied
retroactively.” 241 Va., at 240, 401 S. E. 2d, at 873. The
court also rejected petitioners’ contention that “refunds

3 Applications for tax refunds generally must be made within three
years of the assessment. Va. Code Ann. §58.1-1825 (1991). As of the
date we decided Dawis, this statute of limitations would have barred all
actions seeking refunds from taxes imposed before 1985.

4“First, the decision to be applied nonretroactively must establish a new
principle of law, either by overruling clear past precedent on which liti-
gants may have relied, or by deciding an issue of first impression whose
resolution was not clearly foreshadowed. Second, it has been stressed
that ‘we must . . . weigh the merits and demerits in each case by look-
ing to the prior history of the rule in question, its purpose and effect,
and whether retrospective operation will further or retard its operation.’
Finally, we have weighed the inequity imposed by retroactive appli-
cation . . ..” Chevron Oil Co. v. Huson, 404 U. S., at 106-107 (citations
omitted).
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[were] due as a matter of state law.” Ibid. It concluded
that “because the Dawvis decision is not to be applied retroac-
tively, the pre-Davis assessments were neither erroneous
nor improper” under Virginia’s tax refund statute. Id., at
241, 401 S. E. 2d, at 873. As a matter of Virginia law, the
court held, a “ruling declaring a taxing scheme unconstitu-
tional is to be applied prospectively only.” Ibid. This
rationale supplied “another reason” for refusing relief.
Ibid.

Even as the Virginia courts were denying relief to peti-
tioners, we were confronting a similar retroactivity problem
in James B. Beam Distilling Co. v. Georgia, 501 U.S. 529
(1991). At issue was Bacchus Imports, Ltd. v. Dias, 468
U.S. 263 (1984), which prohibited States from imposing
higher excise taxes on imported alcoholic beverages than on
local products. The Supreme Court of Georgia had used the
analysis described in Chevron Oil Co. v. Huson to deny ret-
roactive effect to a decision of this Court. Six Members of
this Court disagreed, concluding instead that Bacchus must
be applied retroactively to claims arising from facts predat-
ing that decision. Beam, 501 U.S., at 532 (opinion of S0U-
TER, J.); id., at 544-545 (WHITE, J., concurring in judgment);
id., at 547-548 (BLACKMUN, J., concurring in judgment);
1d., at 548-549 (SCALIA, J., concurring in judgment). After
deciding Beam, we vacated the judgment in Harper and
remanded for further consideration. 501 U. S. 1247 (1991).

On remand, the Supreme Court of Virginia again denied
tax relief. 242 Va. 322, 410 S. E. 2d 629 (1991). It reasoned
that because Michigan did not contest the Dawvis plaintiffs’
entitlement to a refund, this Court “made no . . . ruling”
regarding the retroactive application of its rule “to the liti-
gants in that case.” 242 Va., at 326, 410 S. E. 2d, at 631.
Concluding that Beam did not foreclose application of Chev-
ron’s retroactivity analysis because “the retroactivity issue
was not decided in Dawis,” 242 Va., at 326, 410 S. E. 2d, at
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631, the court “reaffirm[ed] [its] prior decision in all re-
spects,” id., at 327, 410 S. E. 2d, at 632.

When we decided Dawvis, 23 States gave preferential tax
treatment to benefits received by employees of state and
local governments relative to the tax treatment of benefits
received by federal employees.® Like the Supreme Court of
Virginia, several other state courts have refused to accord
full retroactive effect to Davis as a controlling statement
of federal law.® Two of the courts refusing to apply Davis
retroactively have done so after this Court remanded for re-
consideration in light of Beam. See Bass v. South Carolina,
501 U. S. 1246 (1991); Harper v. Virginia Dept. of Taxation,
501 U.S. 1247 (1991); Lewy v. Virginia Dept. of Taxation,
decided with Harper v. Virginia Dept. of Taxation, 501 U. S.
1247 (1991). By contrast, the Supreme Court of Arkansas
has concluded as a matter of federal law that Davis applies
retroactively. Pledger v. Boswnick, 306 Ark. 45, 54-56, 811
S. W. 2d 286, 292-293 (1991), cert. pending, No. 91-375.
Cf. Reich v. Collins, 262 Ga. 625, 422 S. E. 2d 846 (1992)

5E. g, Ala. Code §36-27-28 (1991), Ala. Code §40-18-19 (1985); Iowa
Code §97A.12 (1984), repealed, 1989 Towa Acts, ch. 228, §10 (repeal retro-
active to Jan. 1, 1989); La. Rev. Stat. Ann. §47:44.1 (West Supp. 1990);
Miss. Code Ann. §25-11-129 (1972); Mo. Rev. Stat. §86.190 (1971), Mo. Rev.
Stat. §104.540 (1989); Mont. Code Ann. §15-30-111(2) (1987); N. Y. Tax
Law §612(c)(3) McKinney 1987); Utah Code Ann. §49-1-608 (1989). See
generally Harper v. Virginia Dept. of Taxation, 241 Va. 232, 237, n. 2, 401
S. E. 2d 868, 871, n. 2 (1991).

S Bohn v. Waddell, 167 Ariz. 344, 349, 807 P. 2d 1, 6 (Tax Ct. 1991);
Sheely v. State, 250 Mont. 437, 820 P. 2d 1257 (1991), cert. pending, No.
91-1473; Duffy v. Wetzler, 174 App. Div. 2d 253, 265, 579 N. Y. S. 2d 684,
691, appeal denied, 80 N. Y. 2d 890, 600 N. E. 2d 627 (1992), cert. pend-
ing, No. 92-521; Swanson v. State, 329 N. C. 576, 581-584, 407 S. E. 2d
791, 793-795 (1991), aff’d on reh’g, 330 N. C. 390, 410 S. E. 2d 490 (1991),
cert. pending, No. 91-1436; Ragsdale v. Department of Revenue, 11 Ore.
Tax 440 (1990), aff’d on other grounds, 312 Ore. 529, 823 P. 2d 971 (1992),
Bass v. State, 307 S. C. 113, 121-122, 414 S. E. 2d 110, 114-115 (1992), cert.
pending, No. 91-1697.
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(holding that Dawis applies retroactively but reasoning that
state law precluded a refund), cert. pending, Nos. 92-1276
and 92-1453.7

After the Supreme Court of Virginia reaffirmed its origi-
nal decision, we granted certiorari a second time. 504 U. S.
907 (1992). We now reverse.

II

“[Bloth the common law and our own decisions” have “rec-
ognized a general rule of retrospective effect for the consti-
tutional decisions of this Court.” Robinson v. Neil, 409
U. S. 505, 507 (1973). Nothing in the Constitution alters the
fundamental rule of “retrospective operation” that has gov-
erned “[jludicial decisions . . . for near a thousand years.”
Kuhn v. Fairmont Coal Co., 215 U.S. 349, 372 (1910)
(Holmes, J., dissenting). In Linkletter v. Walker, 381 U. S.
618 (1965), however, we developed a doctrine under which
we could deny retroactive effect to a newly announced rule
of criminal law. Under Linkletter, a decision to confine a
new rule to prospective application rested on the purpose of
the new rule, the reliance placed upon the previous view of
the law, and “the effect on the administration of justice of a
retrospective application” of the new rule. Id., at 636 (limit-
ing Mapp v. Ohio, 367 U. S. 643 (1961)).8 In the civil context,
we similarly permitted the denial of retroactive effect to “a
new principle of law” if such a limitation would avoid “ ‘injus-
tice or hardship’” without unduly undermining the “purpose

“Several other state courts have ordered refunds as a matter of state
law in claims based on Davis. See, e.g., Kuhn v. State, 817 P. 2d 101,
109-110 (Colo. 1991); Hackman v. Director of Revenue, 771 S. W. 2d 77,
80-81 (Mo. 1989), cert. denied, 493 U. S. 1019 (1990).

8 Accord, e. g., Tehan v. United States ex rel. Shott, 382 U. S. 406 (1966)
(limiting Griffin v. California, 380 U. S. 609 (1965)); Johnson v. New Jer-
sey, 384 U. S. 719 (1966) (limiting Escobedo v. Illinois, 378 U. S. 478 (1964),
and Miranda v. Arizona, 384 U. S. 436 (1966)); Stovall v. Denno, 388 U. S.
293 (1967) (limiting United States v. Wade, 388 U. S. 218 (1967), and Gilbert
v. California, 388 U. S. 263 (1967)).
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and effect” of the new rule. Chevron Ol Co. v. Huson, 404
U. S., at 106-107 (quoting Cipriano v. City of Houma, 395
U. 8. 701, 706 (1969)).°

We subsequently overruled Linkletter in Griffith v. Ken-
tucky, 479 U. S. 314 (1987), and eliminated limits on retro-
activity in the criminal context by holding that all “newly
declared . . . rule[s]” must be applied retroactively to all
“criminal cases pending on direct review.” Id., at 322.
This holding rested on two “basic norms of constitutional
adjudication.” Ibid. First, we reasoned that “the nature
of judicial review” strips us of the quintessentially “legisla-
t[ive]” prerogative to make rules of law retroactive or pro-
spective as we see fit. Ibid. Second, we concluded that
“selective application of new rules violates the principle of
treating similarly situated [parties] the same.” Id., at 323.

Dicta in Griffith, however, stated that “civil retroactivity
. ... continue[d] to be governed by the standard announced
in Chevron Oil.” Id., at 322, n. 8. We divided over the
meaning of this dicta in American Trucking Assns., Inc. v.
Smith, 496 U. S. 167 (1990). The four Justices in the plural-
ity used “the Chevron Oil test” to consider whether to con-
fine “the application of [American Trucking Assns., Inc. v.
Scheiner, 483 U. S. 266 (1987),] to taxation of highway use
prior to June 23, 1987, the date we decided Scheiner.” Id.,

9We need not debate whether Chevron Oil represents a true “choice-of-
law principle” or merely “a remedial principle for the exercise of equitable
discretion by federal courts.” American Trucking Assns., Inc. v. Smith,
496 U. S. 167, 220 (1990) (STEVENS, J., dissenting). Compare id., at 191-
197 (plurality opinion) (treating Chevron O1il as a choice-of-law rule), with
id., at 218-224 (STEVENS, J., dissenting) (treating Chevron Oil as a reme-
dial doctrine). Regardless of how Chevron Oil is characterized, our deci-
sion today makes it clear that “the Chevron O1il test cannot determine the
choice of law by relying on the equities of the particular case” and that
the federal law applicable to a particular case does not turn on “whether
[litigants] actually relied on [an] old rule [or] how they would suffer from
retroactive application” of a new one. James B. Beam Distilling Co. v.
Georgia, 501 U. S. 529, 543 (1991) (opinion of SOUTER, J.).
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at 179 (opinion of O’CONNOR, J., joined by REHNQUIST, C. J.,
and WHITE and KENNEDY, JJ.). Four other Justices re-
jected the plurality’s “anomalous approach” to retroactivity
and declined to hold that “the law applicable to a particular
case is that law which the parties believe in good faith to be
applicable to the case.” Id., at 219 (STEVENS, J., dissenting,
joined by Brennan, Marshall, and BLACKMUN, JJ.). Finally,
despite concurring in the judgment, JUSTICE SCALIA
“share[d]” the dissent’s “perception that prospective deci-
sionmaking is incompatible with the judicial role.” Id., at
201.

Griffith and American Trucking thus left unresolved the
precise extent to which the presumptively retroactive effect
of this Court’s decisions may be altered in civil cases. But
we have since adopted a rule requiring the retroactive appli-
cation of a civil decision such as Davis. Although James B.
Beam Distilling Co. v. Georgia, 501 U. S. 529 (1991), did not
produce a unified opinion for the Court, a majority of Justices
agreed that a rule of federal law, once announced and applied
to the parties to the controversy, must be given full retroac-
tive effect by all courts adjudicating federal law. In an-
nouncing the judgment of the Court, JUSTICE SOUTER laid
down a rule for determining the retroactive effect of a civil
decision: After the case announcing any rule of federal law
has “appl[ied] that rule with respect to the litigants” before
the court, no court may “refuse to apply [that] rule .. . retro-
actively.” Id., at 540 (opinion of SOUTER, J., joined by STE-
VENS, J.). JUSTICE SOUTER’s view of retroactivity super-
seded “any claim based on a Chevron Oil analysis.” Ibid.
JusTIiCE WHITE likewise concluded that a decision “extend-
ing the benefit of the judgment” to the winning party “is to
be applied to other litigants whose cases were not final at
the time of the [first] decision.” Id., at 544 (opinion concur-
ring in judgment). Three other Justices agreed that “our
judicial responsibility . . . requir[es] retroactive application
of each . .. rule we announce.” Id., at 548 (BLACKMUN, J.,
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joined by Marshall and SCALIA, JJ., concurring in judgment).
See also id., at 548-549 (SCALIA, J., joined by Marshall and
BLACKMUN, JJ., concurring in judgment).

Beam controls this case, and we accordingly adopt a rule
that fairly reflects the position of a majority of Justices in
Beam: When this Court applies a rule of federal law to the
parties before it, that rule is the controlling interpretation
of federal law and must be given full retroactive effect in all
cases still open on direct review and as to all events, regard-
less of whether such events predate or postdate our an-
nouncement of the rule. This rule extends Griffith’s ban
against “selective application of new rules.” 479 U.S., at
323. Mindful of the “basic norms of constitutional adjudica-
tion” that animated our view of retroactivity in the criminal
context, id., at 322, we now prohibit the erection of selective
temporal barriers to the application of federal law in non-
criminal cases. In both civil and criminal cases, we can
scarcely permit “the substantive law [to] shift and spring”
according to “the particular equities of [individual parties’]
claims” of actual reliance on an old rule and of harm from a
retroactive application of the new rule. Beam, supra, at 543
(opinion of SOUTER, J.). Our approach to retroactivity heeds
the admonition that “[tlhe Court has no more constitutional
authority in civil cases than in criminal cases to disregard
current law or to treat similarly situated litigants differ-
ently.” American Trucking, supra, at 214 (STEVENS, J.,
dissenting).

The Supreme Court of Virginia “appllied] the three-
pronged Chevron O1il test in deciding the retroactivity issue”
presented by this litigation. 242 Va., at 326, 410 S. E. 2d,
at 631. When this Court does not “reserve the question
whether its holding should be applied to the parties before
it,” however, an opinion announcing a rule of federal law “is
properly understood to have followed the normal rule of ret-
roactive application” and must be “read to hold . . . that its
rule should apply retroactively to the litigants then before
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the Court.” Beam, 501 U. S., at 539 (opinion of SOUTER, J.).
Accord, id., at 544-545 (WHITE, J., concurring in judgment);
id., at 550 (O’CONNOR, J., dissenting). Furthermore, the
legal imperative “to apply a rule of federal law retroactively
after the case announcing the rule has already done so” must
“prevaill] over any claim based on a Chevron Oil analysis.”
Id., at 540 (opinion of SOUTER, J.).

In an effort to distinguish Dawvis, the Supreme Court of
Virginia surmised that this Court had “made no . . . ruling”
about the application of the rule announced in Davis “retro-
actively to the litigants in that case.” 242 Va., at 326, 410
S. E. 2d, at 631. “[Blecause the retroactivity issue was not
decided in Dawvis,” the court believed that it was “not fore-
closed by precedent from applying the three-pronged Chev-
ron O1l test in deciding the retroactivity issue in the present
case.” Ibid.

We disagree. Davis did not hold that preferential state
tax treatment of state and local employee pensions, though
constitutionally invalid in the future, should be upheld as to
all events predating the announcement of Davis. The gov-
ernmental appellee in Davis “conceded that a refund [would
have been] appropriate” if we were to conclude that “the
Michigan Income Tax Act violate[d] principles of intergov-
ernmental tax immunity by favoring retired state and local
governmental employees over retired federal employees.”
489 U. S, at 817. We stated that “to the extent appellant
has paid taxes pursuant to this invalid tax scheme, he is enti-
tled to a refund.” Ibid. Far from reserving the retroac-
tivity question, our response to the appellee’s concession con-
stituted a retroactive application of the rule announced in
Dawvis to the parties before the Court. Because a decision
to accord solely prospective effect to Davis would have fore-
closed any discussion of remedial issues, our “consideration
of remedial issues” meant “necessarily” that we retroactively
applied the rule we announced in Dawvis to the litigants
before us. Beam, supra, at 539 (opinion of SOUTER, J.).
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Therefore, under Griffith, Beam, and the retroactivity ap-
proach we adopt today, the Supreme Court of Virginia must
apply Dawis in petitioners’ refund action.

II1

Respondent Virginia Department of Taxation defends the
judgment below as resting on an independent and adequate
state ground that relieved the Supreme Court of Virginia of
any obligation to apply Davis to events occurring before our
announcement of that decision. Petitioners had contended
that “even if the Dawis decision applie[d] prospectively only,”
they were entitled to relief under Virginia’s tax refund stat-
ute, Va. Code Ann. §58.1-1826 (1991). Harper v. Virginia
Dept. of Taxation, 241 Va., at 241, 401 S. E. 2d, at 873. The
Virginia court rejected their argument. It first reasoned
that because Dawvis did not apply retroactively, tax assess-
ments predating Davis were “neither erroneous nor im-
proper within the meaning” of Virginia’s tax statute. Ibid.
The court then offered “another reason” for rejecting peti-
tioners’ “state-law contention”: “We previously have held
that this Court’s ruling declaring a taxing scheme unconsti-
tutional is to be applied prospectively only.” Ibid. (citing
Perkins v. Albemarle County, 214 Va. 240, 198 S. E. 2d 626,
aff’d and modified on rehearing, 214 Va. 416, 200 S. E. 2d 566
(1973); Capehart v. City of Chesapeake, No. 5459 (Va. Cir.
Ct., Oct. 16, 1974), appeal denied, 215 Va. xlvii, cert. denied,
423 U. S. 875 (1975)). The formulation of this state-law ret-
roactivity doctrine—that “consideration should be given to
the purpose of the new rule, the extent of the reliance on the
old rule, and the effect on the administration of justice of a
retroactive application of the new rule,” Fountain v. Foun-
tain, 214 Va. 347, 348, 200 S. E. 2d 513, 514 (1973), cert. de-
nied, 416 U.S. 939 (1974), quoted in 241 Va., at 241, 401
S. E. 2d, at 874—suggests that the Supreme Court of Vir-
ginia has simply incorporated into state law the three-
pronged analysis of Chevron Oil, 404 U. S., at 106-107, and
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the criminal retroactivity cases overruled by Griffith, see,
e. 9., Stovall v. Denno, 388 U. S. 293, 297 (1967).

We reject the department’s defense of the decision below.
The Supremacy Clause, U. S. Const., Art. VI, cl. 2, does not
allow federal retroactivity doctrine to be supplanted by the
invocation of a contrary approach to retroactivity under
state law. Whatever freedom state courts may enjoy to
limit the retroactive operation of their own interpretations
of state law, see Great Northern R. Co. v. Sunburst Oil &
Refining Co., 287 U. S. 358, 364-366 (1932), cannot extend
to their interpretations of federal law. See National Mines
Corp. v. Caryl, 497 U. S. 922, 923 (1990) (per curiam); Ash-
land O1l, Inc. v. Caryl, 497 U.S. 916, 917 (1990) (per
curiam,).

We also decline the Department of Taxation’s invitation to
affirm the judgment as resting on the independent and ade-
quate ground that Virginia’s law of remedies offered no “ret-
rospective refund remedy for taxable years concluded before
Davis” was announced. Brief for Respondent 33. The Vir-
ginia Supreme Court’s conclusion that the challenged tax as-
sessments were “neither erroneous nor improper within the
meaning” of the refund statute rested solely on the court’s
determination that Dawvis did not apply retroactively.
Harper v. Virginia Dept. of Taxation, supra, at 241, 401
S. E. 2d, at 873.

Because we have decided that Dawvis applies retroactively
to the tax years at issue in petitioners’ refund action, we
reverse the judgment below. We do not enter judgment for
petitioners, however, because federal law does not necessar-
ily entitle them to a refund. Rather, the Constitution re-
quires Virginia “to provide relief consistent with federal due
process principles.” American Trucking, 496 U. S., at 181
(plurality opinion). Under the Due Process Clause, U.S.
Const., Amdt. 14, §1, “a State found to have imposed an im-
permissibly discriminatory tax retains flexibility in respond-
ing to this determination.” McKesson Corp. v. Division of
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Alcoholic Beverages and Tobacco, Fla. Dept. of Business
Regulation, 496 U. S. 18, 39-40 (1990). If Virginia “offers a
meaningful opportunity for taxpayers to withhold contested
tax assessments and to challenge their validity in a predepri-
vation hearing,” the “availability of a predeprivation hearing
constitutes a procedural safeguard . . . sufficient by itself to
satisfy the Due Process Clause.” Id., at 38, n. 21. On the
other hand, if no such predeprivation remedy exists, “the
Due Process Clause of the Fourteenth Amendment obligates
the State to provide meaningful backward-looking relief to
rectify any unconstitutional deprivation.” Id., at 31 (foot-
notes omitted).!® In providing such relief, a State may
either award full refunds to those burdened by an unlawful
tax or issue some other order that “create[s] in hindsight
a nondiscriminatory scheme.” Id., at 40. Cf. Dawvis, 489
U.S., at 818 (suggesting that a State’s failure to respect
intergovernmental tax immunity could be cured “either by
extending [a discriminatory] tax exemption to retired federal
employees . . . or by eliminating the exemption for retired
state and local government employees”).

The constitutional sufficiency of any remedy thus turns (at
least initially) on whether Virginia law “provide[s] a[n] [ade-
quate] form of ‘predeprivation process,’” for example, by au-
thorizing taxpayers to bring suit to enjoin imposition of a tax

10 A State incurs this obligation when it “places a taxpayer under duress
promptly to pay a tax when due and relegates him to a postpayment re-
fund action in which he can challenge the tax’s legality.” McKesson, 496
U.S., at 31. A State that “establish[es] various sanctions and summary
remedies designed” to prompt taxpayers to “tender . . . payments before
their objections are entertained and resolved” does not provide taxpayers
“a meaningful opportunity to withhold payment and to obtain a predepri-
vation determination of the tax assessment’s validity.” Id., at 38 (empha-
sis in original). Such limitations impose constitutionally significant “‘du-
ress’” because a tax payment rendered under these circumstances must
be treated as an effort “to avoid financial sanctions or a seizure of real or
personal property.” Id., at 38, n. 21. The State accordingly may not con-
fine a taxpayer under duress to prospective relief.
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prior to its payment, or by allowing taxpayers to withhold
payment and then interpose their objections as defenses in a
tax enforcement proceeding.” McKesson, 496 U. S., at 36—
37. Because this issue has not been properly presented, we
leave to Virginia courts this question of state law and the
performance of other tasks pertaining to the crafting of any
appropriate remedy. Virginia “is free to choose which form
of relief it will provide, so long as that relief satisfies the
minimum federal requirements we have outlined.” Id., at
51-52. State law may provide relief beyond the demands of
federal due process, id., at 52, n. 36, but under no circum-
stances may it confine petitioners to a lesser remedy, see id.,
at 44-51.
v

We reverse the judgment of the Supreme Court of Vir-
ginia, and we remand the case for further proceedings not
inconsistent with this opinion.

So ordered.

JUSTICE SCALIA, concurring.

I am surprised to see an appeal to stare decisis in today’s
dissent. In Teague v. Lane, 489 U. S. 288 (1989), JUSTICE
O’CoNNOR wrote for a plurality that openly rejected settled
precedent controlling the scope of retroactivity on collateral
review. “This retroactivity determination,” the opinion
said, “would normally entail application of the Linkletter [v.
Walker, 381 U. S. 618 (1965),] standard, but we believe that
our approach to retroactivity for cases on collateral review
requires modification.” Id., at 301. The dissent in Teague
was a sort of anticipatory echo of today’s dissent, criticizing
the plurality for displaying “infidelity to the doctrine of stare
decisis,” id., at 331 (Brennan, J., dissenting), for “upset[ting]
. .. our time-honored precedents,” id., at 333, for “repudiat-
ing our familiar approach without regard for the doctrine of
stare decisis,” id., at 345, and for failing “so much as [to]
mention stare decisis,” id., at 333.
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I joined the plurality opinion in Teague. Not only did I
believe the rule it announced was correct, see Withrow v.
Williams, 507 U. S. 680, 717 (1993) (SCALIA, J., concurring in
part and dissenting in part), but I also believed that aban-
donment of our prior collateral-review retroactivity rule was
fully in accord with the doctrine of stare decisis, which as
applied by our Court has never been inflexible. The Teague
plurality opinion set forth good reasons for abandoning Link-
letter—reasons justifying a similar abandonment of Chevron
01l Co. v. Huson, 404 U. S. 97 (1971). It noted, for example,
that Linkletter “hald] not led to consistent results,” Teague,
supra, at 302; but neither has Chevron Oil. Proof that what
it means is in the eye of the beholder is provided quite nicely
by the separate opinions filed today: Of the four Justices who
would still apply Chevron O1il, two find Davis v. Michigan
Dept. of Treasury, 489 U. S. 803 (1989), retroactive, see post,
at 111 (KENNEDY, J., concurring in part and concurring in
judgment), two find it not retroactive, see post, at 122
(O’CONNOR, J., dissenting). Second, the Teague plurality
opinion noted that Linkletter had been criticized by commen-
tators, Teague, supra, at 303; but the commentary cited in
the opinion criticized not just Linkletter, but the Court’s ret-
roactivity jurisprudence in general, of which it considered
Chevron O1il an integral part, see Beytagh, Ten Years of
Non-Retroactivity: A Critique and a Proposal, 61 Va. L. Rev.
1557, 1558, 1581-1582, 1606 (1975). Other commentary, of
course, has also regarded the issue of retroactivity as a gen-
eral problem of jurisprudence. See, e. g., Fallon & Meltzer,
New Law, Non-Retroactivity, and Constitutional Remedies,
104 Harv. L. Rev. 1731 (1991); Schaefer, Prospective Rulings:
Two Perspectives, 1982 S. Ct. Rev. 1; Schaefer, The Control
of “Sunbursts”: Techniques of Prospective Overruling, 42
N. Y. U. L. Rev. 631 (1967); Mishkin, Forward: The High
Court, The Great Writ, and the Due Process of Time and
Law, 79 Harv. L. Rev. 56, 58-72 (1965).



104 HARPER ». VIRGINIA DEPT. OF TAXATION

SCALIA, J., concurring

Finally, the plurality opinion in Teague justified the depar-
ture from Linkletter by implicitly relying on the well-settled
proposition that stare decisis has less force where inter-
vening decisions “have removed or weakened the concep-
tual underpinnings from the prior decision.” Patterson v.
McLean Credit Union, 491 U. S. 164, 173 (1989). JUSTICE
O’CONNOR endorsed the reasoning expressed by Justice Har-
lan in his separate opinions in Mackey v. United States,
401 U. S. 667 (1971), and Desist v. United States, 394 U. S.
244 (1969), and noted that the Court had already adopted the
first part of Justice Harlan’s retroactivity views in Griffith
v. Kentucky, 479 U.S. 314 (1987). See Teague, supra, at
303-305. Again, this argument equally—indeed, even more
forcefully—supports reconsideration of Chevron Oil. Grif-
fith returned this Court, in criminal cases, to the traditional
view (which I shall discuss at greater length below) that
prospective decisionmaking “violates basic norms of consti-
tutional adjudication.” Griffith, supra, at 322. One of the
conceptual underpinnings of Chevron Oil was that retroac-
tivity presents a similar problem in both civil and criminal
contexts. See Chevron Oil, supra, at 106; see also Beytagh,
supra, at 1606. Thus, after Griffith, Chevron O1il can be ad-
hered to only by rejecting the reasoning of Chevron Oil—
that is, only by asserting that the issue of retroactivity is
different in the civil and criminal settings. That is a par-
ticularly difficult proof to make, inasmuch as Griffith rested
on “basic norms of constitutional adjudication” and “the na-
ture of judicial review.” 479 U. S., at 322; see also Teague,
supra, at 317 (WHITE, J., concurring in part and concurring
in judgment) (Griffith “appear[s] to have constitutional
underpinnings”).!

1The dissent attempts to distinguish between retroactivity in civil and
criminal settings on three grounds, none of which has ever been adopted
by this Court. The dissent’s first argument begins with the observa-
tion that “nonretroactivity in criminal cases historically has favored
the government’s reliance interests over the rights of criminal defend-
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What most provokes comment in the dissent, however, is
not its insistence that today a rigid doctrine of stare decisis
forbids tinkering with retroactivity, which four Terms ago
did not; but rather the irony of its invoking stare decisis in
defense of prospective decisionmaking at all. Prospective
decisionmaking is the handmaid of judicial activism, and
the born enemy of stare decisis. It was formulated in the
heyday of legal realism and promoted as a “techniqule] of
judicial lawmaking” in general, and more specifically as
a means of making it easier to overrule prior precedent.
B. Levy, Realist Jurisprudence and Prospective Overruling,

ants.” Post, at 121. But while it is true that prospectivity was usually
employed in the past (during the brief period when it was used in criminal
cases) to favor the government, there is no basis for the implicit sugges-
tion that it would usually favor the government in the future. That phe-
nomenon was a consequence, not of the nature of the doctrine, cf. James
v. United States, 366 U. S. 213 (1961), but of the historical “accident” that
during the period prospectivity was in fashion legal rules favoring the
government were more frequently overturned. But more fundamentally,
to base a rule of full retroactivity in the criminal-law area upon what
the dissent calls “the generalized policy of favoring individual rights over
governmental prerogative,” post, at 121, makes no more sense than to
adopt, because of the same “generalized policy,” a similarly gross rule that
no decision favoring criminal defendants can ever be overruled. The law
is more discerning than that. The dissent’s next argument is based on
the dubious empirical assumption that civil litigants, but not criminal
defendants, will often receive some benefit from a prospective decision.
That assumption does not hold even in this case: Prospective invalidation
of Virginia’s taxing scheme would afford petitioners the enormous future
“benefit,” ibid., of knowing that others in the State are being taxed more.
But empirical problems aside, the dissent does not explain why, if a
receipt-of-some-benefit principle is important, we should use such an inac-
curate proxy as the civil/criminal distinction, or how this newly discovered
principle overcomes the “basic norms of constitutional adjudication” on
which Griffith v. Kentucky, 479 U. S. 314, 322 (1987), rested. Finally, the
dissent’s “equal treatment” argument ably distinguishes between cases in
which a prospectivity claim is properly raised, and those in which it is not.
See post, at 122. But that does nothing to distinguish between civil and
criminal cases; obviously, a party may procedurally default on a claim in
either context.
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109 U. Pa. L. Rev. 1 (1960). Thus, the dissent is saying, in
effect, that stare decisis demands the preservation of meth-
ods of destroying stare decisis recently invented in violation
of stare decisis.

Contrary to the dissent’s assertion that Chevron Oil artic-
ulated “our traditional retroactivity analysis,” post, at 113,
the jurisprudence it reflects “came into being,” as Justice
Harlan observed, less than 30 years ago with Linkletter v.
Walker, 381 U. S. 618 (1965). Mackey, supra, at 676. It is
so unancient that one of the current Members of this Court
was sitting when it was invented. The true traditional
view is that prospective decisionmaking is quite incompatible
with the judicial power, and that courts have no authority
to engage in the practice. See ante, at 94; James B. Beam
Distilling Co. v. Georgia, 501 U. S. 529, 534 (1991) (opinion of
SOUTER, J.); American Trucking Assns., Inc. v. Smith, 496
U.S. 167, 201 (1990) (SCALIA, J., concurring in judgment);
Desist, supra, at 258-259 (Harlan, J., dissenting); Great
Northern R. Co. v. Sunburst Oil & Refining Co., 287 U. S.
358, 365 (1932). Linkletter itself recognized that “[a]t com-
mon law there was no authority for the proposition that judi-
cial decisions made law only for the future.” 381 U.S., at
622-623. And before Linkletter, the academic proponents
of prospective judicial decisionmaking acknowledged that
their proposal contradicted traditional practice. See, e.g.,
Levy, supra, at 2, and n. 2; Carpenter, Court Decisions and
the Common Law, 17 Colum. L. Rev. 593, 594 (1917). In-
deed, the roots of the contrary tradition are so deep that
Justice Holmes was prepared to hazard the guess that “[jlu-
dicial decisions have had retrospective operation for near a
thousand years.” Kuhn v. Fairmont Coal Co., 215 U. S. 349,
372 (1910) (dissenting opinion).

JUSTICE O’CONNOR asserts that “‘[wlhen the Court
changes its mind, the law changes with it.”” Post, at 115
(quoting Beam, supra, at 550 (O’CONNOR, J., dissenting)).
That concept is quite foreign to the American legal and con-
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stitutional tradition. It would have struck John Marshall as
an extraordinary assertion of raw power. The conception of
the judicial role that he possessed, and that was shared by
succeeding generations of American judges until very recent
times, took it to be “the province and duty of the judicial
department to say what the law is,” Marbury v. Madison, 1
Cranch 137, 177 (1803) (emphasis added)—not what the law
shall be. That original and enduring American perception
of the judicial role sprang not from the philosophy of Nietz-
sche but from the jurisprudence of Blackstone, which viewed
retroactivity as an inherent characteristic of the judicial
power, a power “not delegated to pronounce a new law, but
to maintain and expound the old one.” 1 W. Blackstone,
Commentaries 69 (1765). Even when a “former determina-
tion is most evidently contrary to reason . . . [or] contrary to
the divine law,” a judge overruling that decision would “not
pretend to make a new law, but to vindicate the old one from
misrepresentation.” Id., at 69-70. “For if it be found that
the former decision is manifestly absurd or unjust, it is de-
clared, not that such a sentence was bad law, but that it was
not law.” Id., at 70 (emphases in original). Fully retroac-
tive decisionmaking was considered a principal distinction
between the judicial and the legislative power: “[I]t is said
that that which distinguishes a judicial from a legislative act
is, that the one is a determination of what the existing law
is in relation to some existing thing already done or hap-
pened, while the other is a predetermination of what the law
shall be for the regulation of all future cases.” T. Cooley,
Constitutional Limitations *91. The critics of the tradi-
tional rule of full retroactivity were well aware that it
was grounded in what one of them contemptuously called
“another fiction known as the Separation of powers.”
Kocourek, Retrospective Decisions and Stare Decisis and
a Proposal, 17 A. B. A. J. 180, 181 (1931).

Prospective decisionmaking was known to foe and friend
alike as a practical tool of judicial activism, born out of disre-
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gard for stare decisis. In the eyes of its enemies, the doc-
trine “smackl[ed] of the legislative process,” Mishkin, 79
Harv. L. Rev., at 65, “encroach[ed] on the prerogatives of the
legislative department of government,” Von Moschzisker,
Stare Decisis in Courts of Last Resort, 37 Harv. L. Rev. 409,
428 (1924), removed “one of the great inherent restraints
upon this Court’s depart[ing] from the field of interpretation
to enter that of lawmaking,” James v. United States, 366
U. S. 213, 225 (1961) (Black, J., concurring in part and dissent-
ing in part), caused the Court’s behavior to become “assimi-
lated to that of a legislature,” Kurland, Toward a Political
Supreme Court, 37 U. Chi. L. Rev. 19, 34 (1969), and tended
“to cut [the courts] loose from the force of precedent, allow-
ing [them] to restructure artificially those expectations legit-
imately created by extant law and thereby mitigate the prac-
tical force of stare decisis,” Mackey, 401 U. S., at 680 (Harlan,
J., concurring in judgment). All this was not denied by the
doctrine’s friends, who also viewed it as a device to “aug-
men[t] the power of the courts to contribute to the growth of
the law in keeping with the demands of society,” Mallamud,
Prospective Limitation and the Rights of the Accused, 56
Iowa L. Rev. 321, 359 (1970), as “a deliberate and conscious
technique of judicial lawmaking,” Levy, 109 U. Pa. L. Rev,,
at 6, as a means of “facilitating more effective and defensible
judicial lawmaking,” id., at 28.

Justice Harlan described this Court’s embrace of the pros-
pectivity principle as “the product of the Court’s disquietude
with the impacts of its fast-moving pace of constitutional in-
novation,” Mackey, supra, at 676. The Court itself, how-
ever, glowingly described the doctrine as the cause rather
than the effect of innovation, extolling it as a “technique”
providing the “impetus . . . for the implementation of long
overdue reforms.” Jenkins v. Delaware, 395 U. S. 213, 218
(1969). Whether cause or effect, there is no doubt that the
era which gave birth to the prospectivity principle was
marked by a newfound disregard for stare decisis. As one
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commentator calculated, “[bly 1959, the number of instances
in which the Court had reversals involving constitutional is-
sues had grown to sixty; in the two decades which followed,
the Court overruled constitutional cases on no less than
forty-seven occasions.” Maltz, Some Thoughts on the Death
of Stare Decisis in Constitutional Law, 1980 Wis. L. Rev. 467.
It was an era when this Court cast overboard numerous
settled decisions, and indeed even whole areas of law, with
an unceremonious “heave-ho.” See, e. g., Mapp v. Ohio, 367
U. S. 643 (1961) (overruling Wolf v. Colorado, 338 U. S. 25
(1949)); Gideon v. Wainwright, 372 U. S. 335 (1963) (overrul-
ing Betts v. Brady, 316 U. S. 455 (1942)); Miranda v. Arizona,
384 U. S. 436, 479, n. 48 (1966) (overruling Crooker v. Califor-
nia, 357 U. S. 433 (1958), and Cicenia v. Lagay, 357 U. S. 504
(1958)); Katz v. United States, 389 U. S. 347 (1967) (overrul-
ing Olmstead v. United States, 277 U. S. 438 (1928), and Gold-
man v. United States, 316 U. S. 129 (1942)). To argue now
that one of the jurisprudential tools of judicial activism from
that period should be extended on grounds of stare decisis
can only be described as paradoxical.?

In sum, I join the opinion of the Court because the doc-
trine of prospective decisionmaking is not in fact protected

2Contrary to the suggestion in the dissent, I am not arguing that we
should “cast overboard our entire retroactivity doctrine with . . . [an] un-
ceremonious heave-ho.” Post, at 116 (emphasis added; internal quotation
marks omitted). There is no need. We cast over the first half six Terms
ago in Griffith, and deep-sixed most of the rest two Terms ago in James
B. Beam Distilling Co. v. Georgia, 501 U. S. 529 (1991)—in neither case
unceremoniously (in marked contrast to some of the overrulings cited in
text). What little, if any, remains is teetering at the end of the plank and
needs no more than a gentle nudge. But if the entire doctrine had been
given a quick and unceremonious end, there could be no complaint on the
grounds of stare decisis; as it was born, so should it die. I do not know
the basis for the dissent’s contention that I find the jurisprudence of the
era that produced the doctrine of prospectivity “distasteful.” Post, at
116. Much of it is quite appetizing. It is only the cavalier treatment of
stare decisis and the invention of prospectivity that I have criticized here.
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by our flexible rule of stare decisis; and because no friend of
stare decisis would want it to be.

JUSTICE KENNEDY, with whom JUSTICE WHITE joins,
concurring in part and concurring in the judgment.

I remain of the view that it is sometimes appropriate in
the civil context to give only prospective application to a
judicial decision. “[Plrospective overruling allows courts
to respect the principle of stare decisis even when they are
impelled to change the law in light of new understanding.”
American Trucking Assns., Inc. v. Smith, 496 U. S. 167, 197
(1990) (plurality opinion). When a court promulgates a new
rule of law, prospective application functions “to avoid injus-
tice or hardship to civil litigants who have justifiably relied
on prior law.” Id., at 199 (internal quotation marks omit-
ted). See Phoenix v. Kolodziejski, 399 U.S. 204, 213-215
(1970); Cipriano v. City of Houma, 395 U. S. 701, 706 (1969)
(per curiam); England v. Louwisiana Bd. of Medical Exam-
wmers, 375 U. S. 411, 422 (1964). And in my view retroactiv-
ity in civil cases continues to be governed by the standard
announced in Chevron 01l Co. v. Huson, 404 U. S. 97, 106-107
(1971). 'Thus, for the reasons explained by JUSTICE O’CON-
NOR, post, at 113-117, I cannot agree with the Court’s broad
dicta, ante, at 95-97, that appears to embrace in the civil
context the retroactivity principles adopted for criminal
cases in Griffith v. Kentucky, 479 U. S. 314 (1987). As JUs-
TICE O’CONNOR has demonstrated elsewhere, the differences
between the civil and criminal contexts counsel strongly
against adoption of Griffith for civil cases. See American
Trucking Assns., Inc. v. Smith, supra, at 197-199. 1 also
cannot accept the Court’s conclusion, ante, at 96-99, which
is based on JUSTICE SOUTER’s opinion in James B. Beam
Distilling Co. v. Georgia, 501 U. S. 529, 540-543 (1991), that
a decision of this Court must be applied in a retroactive man-
ner simply because the rule of law there announced hap-
pened to be applied to the parties then before the Court.
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See post, at 117-122 (O’CONNOR, J., dissenting); James B.
Beam Distilling Co. v. Georgia, supra, at 550-552 (O’CON-
NOR, J., dissenting). For these reasons, I do not join Part II
of the Court’s opinion.

I nonetheless agree with the Court that Davis v. Michigan
Dept. of Treasury, 489 U. S. 803 (1989), must be given retro-
active effect. The first condition for prospective application
of any decision is that it must announce a new rule of law.
Ashland Oil, Inc. v. Caryl, 497 U.S. 916, 918 (1990) (per
curiam); American Trucking Assns., Inc. v. Smith, supra,
at 179; United States v. Johmson, 457 U.S. 537, 550, n. 12
(1982); Chevron O1il Co. v. Huson, 404 U. S., at 106-107. The
decision must “overrulle] clear past precedent on which liti-
gants may have relied” or “decid[e] an issue of first impres-
sion whose resolution was not clearly foreshadowed.” Id.,
at 106. Because Dawvis did neither, it did not announce new
law and therefore must be applied in a retroactive manner.

Respondent argues that two new principles of law were
established in Davis. First, it points to the holding that 4
U.S. C. §111, in which the United States consents to state
taxation of the compensation of “an officer or employee of
the United States,” applies to federal retirees as well as cur-
rent federal employees. Brief for Respondent 16-18. See
Davis, 489 U. S., at 808-810. In Dawis, however, we indi-
cated that this holding was “dictate[d]” by “the plain lan-
guage of the statute,” id., at 808, and we added for good
measure our view that the language of the statute was
“unambiguous,” “unmistakable,” and “leaves no room for
doubt,” id., at 809, n. 3, 810. Given these characterizations,
it is quite implausible to contend that in this regard Dawis
decided “an issue of first impression whose resolution was
not clearly foreshadowed.” Chevron Oil, supra, at 106.

The second new rule respondent contends the Court an-
nounced in Dawvis was that the state statute at issue discrimi-
nated against federal retirees even though the statute
treated them like all other state taxpayers except state em-
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ployees. Brief for Respondent 18-26. See Davis, supra, at
814, 815, n. 4. The Dawvis Court, however, anchored its deci-
sion in precedent. We observed that in Phillips Chemical
Co. v. Dumas Independent School Dist., 361 U. S. 376 (1960),
“we faced th[e] precise situation” confronting us in Dawis,
and so Phillips Chemical controlled our holding. 489 U. S,
at 815, n. 4. To be sure, JUSTICE STEVENS in dissent dis-
agreed with these contentions and attempted to distinguish
Phillips Chemical. 489 U. S., at 824-826. The Court, how-
ever, was not persuaded at the time, and I remain convinced
that the Court had the better reading of Phillips Chemical.
A contrary holding in Davis, in my view, would have created
a clear inconsistency in our jurisprudence. Under Chevron
O1l, application of precedent which directly controls is not
the stuff of which new law is made.

Far from being “revolutionary,” Ashland Oil Co. v. Caryl,
supra, at 920, or “an avulsive change which caused the cur-
rent of the law thereafter to flow between new banks,” Han-
over Shoe, Inc. v. United Shoe Machinery Co., 392 U. S. 481,
499 (1968), Davis was a mere application of plain statutory
language and existing precedent. In these circumstances,
this Court is not free to mitigate any financial hardship that
might befall Virginia’s taxpayers as a result of their state
government’s failure to reach a correct understanding of the
unambiguous dictates of federal law.

Because I do not believe that Davis v. Michigan Dept. of
Treasury, supra, announced a new principle of law, I have
no occasion to consider JUSTICE O’CONNOR’s argument, post,
at 131-136, that equitable considerations may inform the
formulation of remedies when a new rule is announced. In
any event, I do not read Part III of the Court’s opinion as
saying anything inconsistent with what JusTICE O’CONNOR
proposes.

On this understanding, I join Parts I and III of the Court’s
opinion and concur in its judgment.
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JUSTICE O’CONNOR, with whom THE CHIEF JUSTICE
joins, dissenting.

Today the Court applies a new rule of retroactivity to
impose crushing and unnecessary liability on the States,
precisely at a time when they can least afford it. Were the
Court’s decision the product of statutory or constitutional
command, I would have no choice but to join it. But nothing
in the Constitution or statute requires us to adopt the retro-
activity rule the majority now applies. In fact, longstanding
precedent requires the opposite result. Because I see no
reason to abandon our traditional retroactivity analysis as
articulated in Chevron Oil Co. v. Huson, 404 U. S. 97, 106—
107 (1971), and because I believe the Supreme Court of Vir-
ginia correctly applied Chevron Ozl in this case, I would af-

firm the judgment below.
I

This Court’s retroactivity jurisprudence has become some-
what chaotic in recent years. Three Terms ago, the case
of American Trucking Assns., Inc. v. Smath, 496 U. S. 167
(1990), produced three opinions, none of which garnered a
majority. One Term later, James B. Beam Distilling Co. v.
Georgia, 501 U. S. 529 (1991), yielded five opinions; there, no
single writing carried more than three votes. As a result,
the Court today finds itself confronted with such disarray
that, rather than relying on precedent, it must resort to vote
counting: Examining the various opinions in Jim Beam, it
discerns six votes for a single proposition that, in its view,
controls this case. Ante, at 96-97.

If we had given appropriate weight to the principle of
stare decisis in the first place, our retroactivity jurispru-
dence never would have become so hopelessly muddled.
After all, it was not that long ago that the law of retroactiv-
ity for civil cases was considered well settled. In Chevron
01l Co., we explained that whether a decision will be nonret-
roactive depends on whether it announces a new rule,
whether prospectivity would undermine the purposes of the
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rule, and whether retroactive application would produce
injustice. 404 U.S., at 106-107. Even when this Court
adjusted the retroactivity rule for criminal cases on direct
review some six years ago, we reaffirmed the vitality of
Chevron Oil, noting that retroactivity in civil cases “contin-
ues to be governed by the standard announced in Chevron
01l Co. v. Huson.” Griffith v. Kentucky, 479 U. S. 314, 322,
n. 8 (1987). In American Trucking Assns., supra, however,
a number of Justices expressed a contrary view, and the ju-
risprudential equivalent of entropy immediately took over.
Whatever the merits of any retroactivity test, it cannot be
denied that resolution of the case before us would be simpli-
fied greatly had we not disregarded so needlessly our obliga-
tion to follow precedent in the first place.

I fear that the Court today, rather than rectifying that
confusion, reinforces it still more. In the usual case, of
course, retroactivity is not an issue; the courts simply apply
their best understanding of current law in resolving each
case that comes before them. James B. Beam, 501 U. S., at
534, 535-536 (SOUTER, J.). But where the law changes in
some respect, the courts sometimes may elect not to apply
the new law; instead, they apply the law that governed when
the events giving rise to the suit took place, especially where
the change in law is abrupt and the parties may have relied
on the prior law. See id., at 534. This can be done in one
of two ways. First, a court may choose to make the decision
purely prospective, refusing to apply it not only to the par-
ties before the court but also to any case where the relevant
facts predate the decision. Id., at 536. Second, a court may
apply the rule to some but not all cases where the operative
events occurred before the court’s decision, depending on the
equities. See id., at 537. The first option is called “pure
prospectivity” and the second “selective prospectivity.”

As the majority notes, ante, at 96-97, six Justices in James
B. Beam, supra, expressed their disagreement with selective
prospectivity. Thus, even though there was no majority
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opinion in that case, one can derive from that case the propo-
sition the Court announces today: Once “this Court applies
a rule of federal law to the parties before it, that rule . . .
must be given full retroactive effect in all cases still open on
direct review.” Ante, at 97. But no decision of this Court
forecloses the possibility of pure prospectivity—refusal to
apply a new rule in the very case in which it is announced
and every case thereafter. As JUSTICE WHITE explained in
his concurrence in James B. Beam, “[t]he propriety of pro-
spective application of decision in this Court, in both consti-
tutional and statutory cases, is settled by our prior deci-
sions.” 501 U. S., at 546 (opinion concurring in judgment).

Rather than limiting its pronouncements to the question
of selective prospectivity, the Court intimates that pure
prospectivity may be prohibited as well. See ante, at 97
(referring to our lack of “‘constitutional authority . . . to dis-
regard current law’”); ibid. (relying on “‘basic norms of con-
stitutional adjudication’” (quoting Griffith, supra, at 322));
see also ante, at 94 (touting the “fundamental rule of ‘retro-
spective operation’” of judicial decisions). The intimation is
incorrect. As I have explained before and will touch upon
only briefly here:

“[W]hen the Court changes its mind, the law changes
with it. If the Court decides, in the context of a civil
case or controversy, to change the law, it must make
[a] determination whether the new law or the old is
to apply to conduct occurring before the law-changing
decision. Chevron O1il describes our long-established
procedure for making this inquiry.” James B. Beam,
supra, at 550 (O’CONNOR, J., dissenting) (internal quota-
tion marks omitted).

Nor can the Court’s suggestion be squared with our cases,
which repeatedly have announced rules of purely prospective
effect. See, e. 9., Northern Pipeline Constr. Co. v. Mara-
thon Pipe Line Co., 458 U. S. 50, 88 (1982); Chevron O1l, 404
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U. S., at 106-107; Phoenix v. Kolodziejski, 399 U. S. 204, 214
(1970); Cipriano v. City of Houma, 395 U. S. 701, 706 (1969),
see also American Trucking Assns., 496 U.S.; at 188-200
(plurality opinion) (canvassing the Court’s retroactivity juris-
prudence); ante, at 110 (KENNEDY, J., concurring in part and
concurring in judgment) (citing cases).

In any event, the question of pure prospectivity is not im-
plicated here. The majority first holds that once a rule has
been applied retroactively, the rule must be applied retro-
actively to all cases thereafter. Ante, at 97. Then it holds
that Dawvis v. Michigan Dept. of Treasury, 489 U.S. 803
(1989), in fact retroactively applied the rule it announced.
Ante, at 98-99. Under the majority’s approach, that should
end the matter: Because the Court applied the rule retro-
actively in Dawis, it must do so here as well. Accordingly,
there is no reason for the Court’s careless dictum regarding
pure prospectivity, much less dictum that is contrary to
clear precedent.

Plainly enough, JUSTICE SCALIA would cast overboard our
entire retroactivity doctrine with precisely the “unceremoni-
ous ‘heave-ho’” he decries in his concurrence. See ante, at
109. Behind the undisguised hostility to an era whose juris-
prudence he finds distasteful, JUSTICE SCALIA raises but two
substantive arguments, both of which were raised in James
B. Beam, 501 U. S., at 549 (SCALIA, J., concurring in judg-
ment), and neither of which has been adopted by a majority
of this Court. JUSTICE WHITE appropriately responded to
those arguments then, see id., at 546 (opinion concurring in
judgment), and there is no reason to repeat the responses
now. As Justice Frankfurter explained more than 35 years
ago:

“We should not indulge in the fiction that the law now
announced has always been the law . ... It is much
more conducive to law’s self-respect to recognize can-
didly the considerations that give prospective content to



Cite as: 509 U. S. 86 (1993) 117

O’CONNOR, J., dissenting

a new pronouncement of law.” Griffin v. Illinois, 351
U. S. 12, 26 (1956) (opinion concurring in judgment).

II

I dissented in James B. Beam because I believed that the
absolute prohibition on selective prospectivity was not only
contrary to precedent, but also so rigid that it produced un-
conscionable results. I would have adhered to the tradi-
tional equitable balancing test of Chevron Oil as the appro-
priate method of deciding the retroactivity question in
individual cases. But even if one believes the prohibition on
selective prospectivity desirable, it seems to me that the
Court today takes that judgment to an illogical—and inequi-
table—extreme. It is one thing to say that, where we have
considered prospectivity in a prior case and rejected it, we
must reject it in every case thereafter. But it is quite an-
other to hold that, because we did not consider the possibility
of prospectivity in a prior case and instead applied a rule
retroactively through inadvertence, we are foreclosed from
considering the issue forever thereafter. Such a rule is both
contrary to established precedent and at odds with any
notion of fairness or sound decisional practice. Yet that
is precisely the rule the Court appears to adopt today.
Ante, at 96-97.

A

Under the Court’s new approach, we have neither author-
ity nor discretion to consider the merits of applying Davis v.
Michigan Dept. of Treasury, supra, retroactively. Instead,
we must inquire whether any of our previous decisions hap-
pened to have applied the Dawvis rule retroactively to the
parties before the Court. Deciding whether we in fact have
applied Davis retroactively turns out to be a rather difficult
matter. Parsing the language of the Dawvis opinion, the
Court encounters a single sentence it declares determinative:
“The State having conceded that a refund is appropriate in
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these circumstances, see Brief for Appellee 63, to the extent
appellant has paid taxes pursuant to this invalid tax scheme,
he is entitled to a refund.” Id., at 817 (quoted in part, ante,
at 98). According to the majority, that sentence constitutes
“‘consideration of remedial issues’” and therefore “‘neces-
sarily’” indicates that we applied the rule in Davis retroac-
tively to the parties before us. Ante, at 98 (quoting James
B. Beam, supra, at 539 (opinion of SOUTER, J.)). Ironically,
respondent and its amici draw precisely the opposite conclu-
sion from the same sentence. According to them, the fact
that Michigan conceded that it would offer relief meant that
we had no reason to decide the question of retroactivity in
Davis. Michigan was willing to provide relief whether or
not relief was required. The Court simply accepted that
offer and preserved the retroactivity question for another
day.

One might very well debate the meaning of the single sen-
tence on which everyone relies. But the debate is as mean-
ingless as it is indeterminate. In Brecht v. Abrahamson,
507 U.S. 619 (1993), we reaffirmed our longstanding rule
that, if a decision does not “squarely addres[s] [an] issue,”
this Court remains “free to address [it] on the merits” at
a later date. Id., at 631. Accord, United States v. L. A.
Tucker Truck Lines, Inc., 344 U. S. 33, 38 (1952) (issue not
“raised in briefs or argument nor discussed in the opinion of
the Court” cannot be taken as “a binding precedent on thle]
point”); Webster v. Fall, 266 U. S. 507, 511 (1925) (“Questions
which merely lurk in the record, neither brought to the at-
tention of the court nor ruled upon, are not considered as
having been so decided as to constitute precedents”). The
rule can be traced back to some of the earliest of this Court’s
decisions. See statement of Marshall, C. J., as reported in
the arguments of counsel in United States v. More, 3 Cranch
159, 172 (1805) (“No question was made, in that case, as to
the jurisdiction. It passed sub silentio, and the court does
not consider itself as bound by that case”). Regardless of
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how one reads the solitary sentence upon which the Court
relies, surely it does not “squarely address” the question of
retroactivity; it does not even mention retroactivity. At
best, by addressing the question of remedies, the sentence
implicitly “assumes” the rule in Dawvis to be retroactive.
Our decision in Brecht, however, makes it quite clear that
unexamined assumptions do not bind this Court. Brecht,
supra, at 631 (That the Court “assumed the applicability of”
a rule does not bind the Court to the assumption).

In fact, there is far less reason to consider ourselves bound
by precedent today than there was in Brecht. In Brecht,
the issue was not whether a legal question was resolved by
a single case; it was whether our consistent practice of apply-
ing a particular rule, Chapman v. California, 386 U. S. 18,
24 (1967), to cases on collateral review precluded us from
limiting the rule’s application to cases on direct review. Be-
cause none of our prior cases directly had addressed the ap-
plicability of Chapman to cases on collateral review—each
had only assumed it applied—the Court held that those cases
did not bind us to any particular result. See Brecht, supra,
at 630-631. I see no reason why a single retroactive appli-
cation of the Dawis rule, inferred from the sparse and ambig-
uous language of Dawv1s itself, should carry more weight here
than our consistent practice did in Brecht.

The Court offers no justification for disregarding the set-
tled rule we so recently applied in Brecht. Nor do I believe
it could, for the rule is not a procedural nicety. On the con-
trary, it is critical to the soundness of our decisional proc-
esses. It should go without saying that any decision of this
Court has wide-ranging applications; nearly every opinion
we issue has effects far beyond the particular case in which
it issues. The rule we applied in Brecht, which limits the
stare decisis effect of our decisions to questions actually con-
sidered and passed on, ensures that this Court does not de-
cide important questions by accident or inadvertence. By
adopting a contrary rule in the area of retroactivity, the
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Court now permanently binds itself to its every unexamined
assumption or inattention. Any rule that creates a grave
risk that we might resolve important issues of national con-
cern sub silentio, without thought or consideration, cannot
be a wise one.

This case demonstrates the danger of such a rule. The
question of retroactivity was never briefed in Dawvis. It had
not been passed upon by the court below. And it was not
within the question presented. Indeed, at oral argument
we signaled that we would not pass upon the retroactivity
of the rule Davis would announce. After conceding that the
Michigan Department of Taxation would give Davis himself
a refund if he prevailed, counsel for the department argued
that it would be unfair to require Michigan to provide re-
funds to the 24,000 taxpayers who were not before the Court.
The following colloquy ensued:

“[CourT]: So why do we have to answer that at all?

“[M1cHIGAN]: —if, if this Court issues an opinion stat-
ing that the current Michigan classification is unconstitu-
tional or in violation of the statute, there are these
24,000 taxpayers out there.

“lCoURT]: But that’s not—it’s not here, is it? Is that
question here?

“[MICHIGAN]: It is not specifically raised, no.” Tr. of
Oral Arg., O. T. 1988, No. 87-1020, pp. 37-38.

Now, however, the Court holds that the question was implic-
itly before us and that, even though the Davis opinion does
not even discuss the question of retroactivity, it resolved the
issue conclusively and irretrievably.

If Davis somehow did decide that its rule was to be retro-
active, it was by chance and not by design. The absence of
briefing, argument, or even mention of the question belies
any suggestion that the issue was given thoughtful consider-
ation. Even the author of the Davis opinion refuses to ac-
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cept the notion that Dawvis resolved the question of retroac-
tivity. Instead, JUSTICE KENNEDY applies the analysis of
Chevron O1il to resolve the retroactivity question today.
See ante, at 110-112 (opinion concurring in part and concur-
ring in judgment).

The Court’s decision today cannot be justified by compari-
son to our decision in Griffith v. Kentucky, 479 U.S. 314
(1987), which abandoned selective prospectivity in the crimi-
nal context. Ante, at 97. As I explained in American
Trucking Assns., 496 U. S., at 197-200, there are significant
differences between criminal and civil cases that weigh
against such an extension. First, nonretroactivity in crimi-
nal cases historically has favored the government’s reliance
interests over the rights of criminal defendants. As a re-
sult, the generalized policy of favoring individual rights over
governmental prerogative can justify the elimination of pros-
pectivity in the criminal arena. The same rationale cannot
apply in civil cases, as nonretroactivity in the civil context
does not necessarily favor plaintiffs or defendants; “nor is
there any policy reason for protecting one class of litigants
over another.” Id., at 198. More important, even a party
to civil litigation who is “deprived of the full retroactive ben-
efit of a new decision may receive some relief.” Id., at 198-
199. Here, for example, petitioners received the benefit of
prospective invalidation of Virginia’s taxing scheme. From
this moment forward, they will be treated on an equal basis
with all other retirees, the very treatment our intergovern-
mental immunity cases require. The criminal defendant, in
contrast, is usually interested only in one remedy—reversal
of his conviction. That remedy can be obtained only if the
rule is applied retroactively. See id., at 199.

Nor can the Court’s rejection of selective retroactivity in
the civil context be defended on equal treatment grounds.
See Griffith, supra, at 323 (selective retroactivity accords a
benefit to the defendant in whose case the decision is an-
nounced but not to any defendant thereafter). It may well
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be that there is little difference between the criminal defend-
ant in whose case a decision is announced and the defendant
who seeks certiorari on the same question two days later.
But in this case there is a tremendous difference between
the defendant in whose case the Davis rule was announced
and the defendant who appears before us today: The latter
litigated and preserved the retroactivity question while the
former did not. The Michigan Department of Taxation did
not even brief the question of retroactivity in Davis. Re-
spondent, in contrast, actually prevailed on the question in
the court below.

If the Court is concerned with equal treatment, that differ-
ence should be dispositive. Having failed to demand the un-
usual, prospectivity, respondent in Dawvis got the usual—
namely, retroactivity. Respondent in this case has asked for
the unusual. In fact, respondent here defends a judgment
below that awarded it just that. I do not see how the princi-
ples of equality can support forcing the Commonwealth of
Virginia to bear the harsh consequences of retroactivity sim-
ply because, years ago, the Michigan Department of Taxation
failed to press the issue—and we neglected to consider it.
Instead, the principles of fairness favor addressing the con-
tentions the Virginia Department of Taxation presses before
us by applying Chevron Oil today. It is therefore to Chev-
ron O1l that I now turn.

B

Under Chevron O1il, whether a decision of this Court will
be applied nonretroactively depends on three factors. First,
as a threshold matter, “the decision to be applied nonretroac-
tively must establish a new principle of law.” 404 U. S., at
106. Second, nonretroactivity must not retard the new
rule’s operation in light of its history, purpose, and effect.
Id., at 107. Third, nonretroactivity must be necessary to
avoid the substantial injustice and hardship that a holding
of retroactivity might impose. Ibid. In my view, all three
factors favor holding our decision in Dawis nonretroactive.
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1

As JusTIiCE KENNEDY points out in his concurrence, ante,
at 111, a decision cannot be made nonretroactive unless it
announces “a new principle of law.” Chevron Oil, 404 U. S,
at 106. For purposes of civil retroactivity, Chevron Oil
identifies two types of decisions that can be new. First, a
decision is new if it overturns “clear past precedent on which
litigants may have relied.” Ibid.; ante, at 111 (KENNEDY, J.,
concurring in part and concurring in judgment). I agree
with JUSTICE KENNEDY that Dawvis did not represent such a
“‘revolutionary’” or “‘avulsive change’” in the law. Ante,
at 112 (quoting Hanover Shoe, Inc. v. United Shoe Machin-
ery Corp., 392 U. S. 481, 499 (1968)).

Nonetheless, Chevron also explains that a decision may be
“new” if it resolves “an issue of first impression whose reso-
lution was not clearly foreshadowed.” Chevron Oil, supra,
at 106 (emphasis added). Thus, even a decision that is “con-
trolled by the . . . principles” articulated in precedent may
announce a new rule, so long as the rule was “sufficiently
debatable” in advance. Arizona Governing Comm. for Tax
Deferred Annuity and Deferred Compensation Plans v.
Norris, 463 U. S. 1073, 1109 (1983) (O’CONNOR, J., concur-
ring). Reading the Dawvis opinion alone, one might get the
impression that it did not announce a new rule even of that
variety. The opinion’s emphatic language suggests that the
outcome was not even debatable. See ante, at 111 (KEN-
NEDY, J., concurring in part and concurring in judgment).
In my view, however, assertive language is not itself deter-
minative. As THE CHIEF JUSTICE explained for the Court
in a different context:

“[TThe fact that a court says that its decision . . . is ‘con-
trolled’ by a prior decision, is not conclusive for purposes
of deciding whether the current decision is a ‘new
rule’ . . .. Courts frequently view their decisions as
being ‘controlled’ or ‘governed’ by prior opinions even
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when aware of reasonable contrary conclusions reached
by other courts.” Butler v. McKellar, 494 U. S. 407,
415 (1990).

In Butler, we determined that the rule announced in Ari-
zona v. Roberson, 486 U. S. 675 (1988), was “new” for pur-
poses of Teague v. Lane, 489 U. S. 288 (1989), despite Rob-
erson’s repeated assertions that its rule was “directly
controlled” by precedent. Indeed, we did not even feel
bound by the opinion’s statement that it was not announcing
a new rule at all but rather declining to create an exception
to an existing rule. While Teague and its progeny may not
provide the appropriate standard of novelty for Chevron Oil
purposes, their teaching—that whether an opinion is new de-
pends not on its language or tone but on the legal landscape
from which it arose—obtains nonetheless.

In any event, JUSTICE STEVENS certainly thought that
Davis announced a new rule. In fact, he thought that the
rule was not only unprecedented, but wrong: “The Court’s
holding is not supported by the rationale for the intergovern-
mental immunity doctrine and is not compelled by our previ-
ous decisions. I cannot join the unjustified, court-imposed
restriction on a State’s power to administer its own affairs.”
489 U.S., at 818-819 (dissenting opinion). And just last
Term two Members of this Court expressed their disagree-
ment with the decision in Dawis, labeling its application of
the doctrine of intergovernmental immunity “perverse.”
Barker v. Kansas, 503 U.S. 594, 606 (1992) (STEVENS, J.,
joined by THOMAS, J., concurring). Although I would not
call our decision in Dawis perverse, I agree that its rule was
sufficiently debatable in advance as to fall short of being
“clearly foreshadowed.” The great weight of authority is
in accord.*

*Swanson v. Powers, 937 F. 2d 965, 968, 970, 971 (CA4 1991) (“The most
pertinent judicial decisions” were contrary to a holding of immunity and
“the rationale behind the precedent might have suggested a different re-
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In fact, before Davis was announced, conventional wisdom
seemed to be directly to the contrary. One would think
that, if Davis was “clearly foreshadowed,” some taxpayer
might have made the intergovernmental immunity argument
before. No one had. Twenty-three States had taxation
schemes just like the one at issue in Dawis; and some of those
schemes were established as much as half a century before
Davis was decided. See Harper v. Virginia Dept. of Taxa-
tion, 241 Va. 232, 237, 401 S. E. 2d 868, 871 (1991). Yet not
a single taxpayer ever challenged one of those schemes on
intergovernmental immunity grounds until Davis challenged
Michigan’s in 1984. If Justice Holmes is correct that “[t]he
prophecies of what the courts will do in fact, and nothing
more pretentious” are “law,” O. Holmes, The Path of the
Law, in Collected Legal Papers 167, 173 (1920), then surely
Davis announced new law; the universal “prophecy” before
Davis seemed to be that such taxation schemes were valid.

An examination of the decision in Davis and its predeces-
sors reveals that Davis was anything but clearly foreshad-
owed. Of course, it was well established long before Davis
that the nondiscrimination principle of 4 U.S. C. §111 and
the doctrine of intergovernmental immunity prohibit a State
from imposing a discriminatory tax on the United States or

sult in [Dawis itself]”; “how the intergovernmental tax immunity doctrine
and 4 U.S. C. §111 applied to [plans like the one at issue in Davis] was
anything but clearly established prior to Dawvis”); Harper v. Virginia
Dept. of Taxation, 241 Va. 232, 238, 401 S. E. 2d 868, 872 (1991) (“[Tlhe
Dawis decision established a new rule of law by deciding an issue of first
impression whose resolution was not clearly foreshadowed”); Swanson v.
State, 329 N. C. 576, 583, 407 S. E. 2d 791, 794 (1991) (“[TIhe decision of
Dawis was not clearly foreshadowed”); Bass v. State, 302 S. C. 250, 256,
395 S. E. 2d 171, 174 (1990) (Davis “established a new principle of law”);
Bohn v. Waddell, 164 Ariz. 74, 92, 790 P. 2d 772, 790 (1990) (Dawvis “estab-
lished a new principle of law”); Note, Rejection of the “Similarly Situated
Taxpayer” Rationale: Davis v. Michigan Department of Treasury, 43 Tax
Lawyer 431, 441 (1990) (“The majority in Davis rejected a long-standing
doctrine”).
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those who do business with it. The income tax at issue in
Dawvis, however, did not appear discriminatory on its face.
Like the Virginia income tax at issue here, it did not single
out federal employees or retirees for disfavored treatment.
Instead, federal retirees were treated identically to all other
retirees, with a single and numerically insignificant excep-
tion—retirees whose retirement benefits were paid by the
State. Whether such an exception rendered the tax “dis-
criminatory” within the meaning of the intergovernmental
immunity doctrine, it seems to me, was an open question.
On the one hand, the tax scheme did distinguish between
federal retirees and state retirees: The former were required
to pay state taxes on their retirement income, while the lat-
ter were not. But it was far from clear that such was the
proper comparison. In fact, there were strong arguments
that it was not.

As JUSTICE STEVENS explained more thoroughly in his
Dawis dissent, 489 U. S., at 819—and as we have recognized
since McCulloch v. Maryland, 4 Wheat. 316 (1819)—inter-
governmental immunity is necessary to prevent the States
from interfering with federal interests through taxation. Be-
cause the National Government has no recourse to the state
ballot box, it has only a limited ability to protect itself
against excessive state taxes. But the risk of excessive tax-
ation of federal interests is eliminated, and “[a] ‘political
check’ is provided, when a state tax falls” not only on the
Federal Government, but also “on a significant group of
state citizens who can be counted upon to use their votes
to keep the State from raising the tax excessively, and
thus placing an unfair burden on the Federal Government.”
Washington v. United States, 460 U. S. 536, 545 (1983) (em-
phasis added). Accord, United States v. County of Fresno,
429 U. S. 452, 462-464 (1977); South Carolina v. Baker, 485
U. S. 505, 526, n. 15 (1988).

There can be no doubt that the taxation scheme at issue
in Davis and the one employed by the Commonwealth of
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Virginia provided that necessary “political check.” They
exempted only a small group of citizens, state retirees, while
subjecting the remainder of their citizens—federal retirees,
retirees who receive income from private sources, and non-
retirees alike—to a uniform income tax. As a result, any
attempt to increase income taxes excessively so as to inter-
fere with federal interests would have caused the similarly
taxed populace to “use their votes” to protect their interests,
thereby protecting the interests of the Federal Government
as well. There being no risk of abusive taxation of the Na-
tional Government, there was a good argument that there
should have been no intergovernmental immunity problem
either. See Dawvis, 489 U.S., at 821-824 (STEVENS, J.,
dissenting).

In addition, distinguishing between taxation of state retir-
ees and all others, including private and federal retirees, was
justifiable from an economic standpoint. The State, after
all, does not merely collect taxes from its retirees; it pays
their benefits as well. As a result, it makes no difference to
the State or the retirees whether the State increases state
retirement benefits in an amount sufficient to cover taxes it
imposes, or whether the State offers reduced benefits and
makes them tax free. The net income level of the retirees
and the impact on the state fisc is the same. Thus, the Mich-
igan Department of Taxation had a good argument that its
differential treatment of state and federal retirees was “di-
rectly related to, and justified by, [a] significant differenc[e]
between the two classes,” id., at 816 (internal quotation
marks omitted): Taxing federal retirees enhances the State’s
fisc, whereas taxing state retirees does not.

I recite these arguments not to show that the decision in
Davis was wrong—I joined the opinion then and remain of
the view that it was correct—but instead to point out that
the arguments on the other side were substantial. Of
course, the Court was able to “ancholr] its decision in prece-
dent,” ante, at 112 (KENNEDY, J., concurring in part and con-
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curring in judgment). But surely that cannot be dispositive.
Few decisions are so novel that there is no precedent to
which they may be moored. What is determinative is that
the decision was “sufficiently debatable” ex ante that, under
Chevron Oil, nonretroactivity cannot be precluded. Ari-
zona Governing Committee v. Norris, 463 U.S., at 1109
(O’CONNOR, J., concurring). That, it seems to me, is the
case here.
2

The second Chevron O1il factor is whether denying the rule
retroactive application will retard its operation in light
of the rule’s history, purpose, and effect. 404 U.S,, at
107. That factor overwhelmingly favors respondent. The
purpose of the intergovernmental immunity doctrine is to
protect the rights of the Federal Sovereign against state
interference. It does not protect the private rights of
individuals:

“[TThe purpose of the immunity was not to confer bene-
fits on the employees by relieving them from contribut-
ing their share of the financial support of the other gov-
ernment . . ., but to prevent undue interference with
the one government by imposing on it the tax burdens
of the other.” Graves v. New York ex rel. O’Keefe, 306
U. S. 466, 483-484 (1939) (footnote omitted).

Accord, Dawis, supra, at 814 (“[IIntergovernmental tax
immunity is based on the need to protect each sovereign’s
governmental operations from undue interference by the
other”). Affording petitioners retroactive relief in this case
would not vindicate the interests of the Federal Government.
Instead, it lines the pockets of the Government’s former em-
ployees. It therefore comes as no surprise that the United
States, despite its consistent participation in intergovern-
mental immunity cases in the past, has taken no position
here. Because retroactive application of the rule in Dawis
serves petitioners’ interests but not the interests intergov-
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ernmental immunity was meant to protect—the Federal
Government’s—denying Davis retroactive application would
not undermine the decision’s purpose or effect.

3

The final factor under Chevron Oil is whether the decision
“‘could produce substantial inequitable results if applied ret-
roactively.’” Chevron Oil, supra, at 107 (quoting Cipriano
v. City of Houma, 395 U. S., at 706). We repeatedly have
declined to give our decisions retroactive effect where doing
so would be unjust. In Arizona Governing Committee v.
Norris, supra, for example, we declined to apply a Title VII
decision retroactively, noting that the resulting “unantici-
pated financial burdens would come at a time when many
States and local governments are struggling to meet sub-
stantial fiscal deficits.” Id., at 1106-1107 (Powell, J., joined
by Burger, C. J., BLACKMUN, REHNQUIST, and O’CONNOR,
JJ.). There was “no justification” for “impos[ing] this mag-
nitude of burden retroactively on the public,” we concluded.
Id., at 1107. Accord, id., at 1107-1111 (O’CONNOR, J., concur-
ring); see id., at 1075 (per curiam). Similarly, we declined
to afford the plaintiff full retroactive relief in Los Angeles
Dept. of Water and Power v. Manhart, 435 U. S. 702, 718-723
(1978) (STEVENS, J.). There, too, we explained that “[r]etro-
active liability could be devastating” and that “[t]he harm
would fall in large part on innocent third parties.” Id., at
722-723.

Those same considerations exist here. Retroactive ap-
plication of rulings that invalidate state tax laws have the
potential for producing “disruptive consequences for the
State[s] and [their] citizens. A refund, if required by state
or federal law, could deplete the state treasur[ies], thus
threatening the State[s’] current operations and future
plans.”  American Trucking Assns., Inc. v. Smith, 496 U. S.,
at 182 (plurality opinion). Retroactive application of Davis
is no exception. “The fiscal implications of Dawvis for the
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[Sltates,” one commentator has noted, “are truly stagger-
ing.” Hellerstein, Preliminary Reflections on McKesson and
American Trucking Associations, 48 Tax Notes 325, 336
(1990). The States estimate that their total liability will ex-
ceed $1.8 billion. Brief for Respondent SA-1; Brief for
State of Utah et al. as Amici Curiae 12-13. Virginia’s share
alone exceeds $440 million. Brief for Respondent SA-1;
Brief for State of Utah et al. as Amici Curiae 12-13. This
massive liability could not come at a worse time. See Wall
Street Journal, July 27, 1992, p. A2 (“Most states are in dire
fiscal straits, and their deteriorating tax base is making it
harder for them to get out, a survey of legislatures indi-
cates”). Accord, Harper v. Virginia Dept. of Taxation, 241
Va., at 239-240, 401 S. E. 2d, at 873 (such massive liability
“would have a potentially disruptive and destructive impact
on the Commonwealth’s planning, budgeting, and delivery of
essential state services”); Swanson v. State, 329 N. C. 576,
583, 407 S. E. 2d 791, 794 (1991) (“this State is in dire finan-
cial straits” and $140 million in refunds would exacerbate it);
Bass v. State, 302 S. C. 250, 256, 395 S. E. 2d 171, 174 (1990)
($200 million in refunds “would impose a severe financial bur-
den on the State and its citizens [and] endanger the financial
integrity of the State”). To impose such liability on Virginia
and the other States that relied in good faith on their taxa-
tion laws, “at a time when most States are struggling to fund
even the most basic services, is the height of unfairness.”
James B. Beam, 501 U. S., at 558 (O’CONNOR, J., dissenting).

It cannot be contended that such a burden is justified by
the States’ conduct, for the liability is entirely disproportion-
ate to the offense. We do not deal with a State that willfully
violated the Constitution but rather one that acted entirely
in good faith on the basis of an unchallenged statute. More-
over, during the four years in question, the constitutional
violation produced a benefit of approximately $8 million to
$12 million per year, Tr. of Oral Arg. 33, 36, and that benefit
accrued not to the Commonwealth but to individual retirees.
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Yet, for that $32 million to $48 million error, the Court now
allows the imposition of liability well in excess of $400 million
dollars. Such liability is more than just disproportionate; it
is unconscionable. Finally and perhaps most important, this
burden will not fall on some thoughtless government official
or even the group of retirees that benefited from the offend-
ing exemption. Instead the burden falls squarely on the
backs of the blameless and unexpecting taxpayers of the af-
fected States who, although they profited not at all from the
exemption, will now be forced to pay higher taxes and be
deprived of essential services.

Petitioners, in contrast, would suffer no hardship if the
Court refused to apply Dawis retroactively. For years, 23
States enforced taxation schemes like the Commonwealth’s
in good faith, and for years not a single taxpayer objected
on intergovernmental immunity grounds. No one put the
States on notice that their taxing schemes might be consti-
tutionally suspect. Denying Dawvis retroactive relief thus
would not deny petitioners a benefit on which they had re-
lied. It merely would deny them an unanticipated windfall.
Because that windfall would come only at the cost of impos-
ing hurtful consequences on innocent taxpayers and the com-
munities in which they live, I believe the substantial inequity
of imposing retroactive relief in this case, like the other
Chevron factors, weighs in favor of denying Davis retroac-
tive application.

I11

Even if the Court is correct that Davis must be applied
retroactively in this case, there is the separate question of
the remedy that must be given. The questions of retroactiv-
ity and remedy are analytically distinct. American Truck-
mg Assms., Inc. v. Smith, supra, at 189 (plurality opinion)
(“[T]he Court has never equated its retroactivity principles
with remedial principles”). As JUSTICE SOUTER explained
in James B. Beam, supra, at 534, retroactivity is a matter
of choice of law “[slince the question is whether the court
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should apply the old rule or the new one.” When the retro-
activity of a decision of this Court is in issue, the choice-of-
law issue is a federal question. Ashland Oil, Inc. v. Caryl,
497 U. S. 916, 918 (1990) (per curiam).

The question of remedy, however, is quite different. The
issue is not whether to apply new law or old law, but what
relief should be afforded once the prevailing party has been
determined under applicable law. See James B. Beam, 501
U.S., at 535 (SOUTER, J.) (“Once a rule is found to apply
‘backward,” there may then be a further issue of remedies,
1. e., whether the party prevailing under a new rule should
obtain the same relief that would have been awarded if the
rule had been an old one”). The question of remedies is in
the first instance a question of state law. See ibid. (“[T]he
remedial inquiry is one governed by state law, at least where
the case originates in state court”). In fact, the only federal
question regarding remedies is whether the relief afforded is
sufficient to comply with the requirements of due process.
See McKesson Corp. v. Division of Alcoholic Beverages and
Tobacco, Fla. Dept. of Business Regulation, 496 U.S. 18,
31-52 (1990).

While the issue of retroactivity is properly before us, the
question of remedies is not. It does not appear to be within
the question presented, which asks only if Davis may be
applied “nonretroactively so as to defeat federal retirees’ en-
titlement to refunds.” Pet. for Cert.i. Moreover, our con-
sideration of the question at this juncture would be inappro-
priate, as the Supreme Court of Virginia has yet to consider
what remedy might be available in light of Davis’ retroactiv-
ity and applicable state law. The Court inexplicably dis-
cusses the question at length nonetheless, noting that if the
Commonwealth of Virginia provides adequate predepriva-
tion remedies, it is under no obligation to provide full retro-
active refunds today. Amnte, at 100-102.

When courts take it upon themselves to issue helpful guid-
ance in dictum, they risk creating additional confusion by
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inadvertently suggesting constitutional absolutes that do
not exist. The Court’s dictum today follows that course.
Amidst its discussion of predeprivation and postdeprivation
remedies, the Court asserts that a plaintiff who has been
deprived a predeprivation remedy cannot be “confine[d] . . .
to prospective relief.” Ante, at 101, n. 10. I do not believe
the Court’s assertion to be correct.

Over 20 years ago, Justice Harlan recognized that the
equities could be taken into account in determining the
appropriate remedy when the Court announces a new rule
of constitutional law:

“To the extent that equitable considerations, for ex-
ample, ‘reliance,” are relevant, I would take this into ac-
count in the determination of what relief is appropriate
in any given case. There are, of course, circumstances
when a change in the law will jeopardize an edifice which
was reasonably constructed on the foundation of prevail-
ing legal doctrine.” United States v. Estate of Don-
nelly, 397 U. S. 286, 296 (1970) (concurring opinion).

The commentators appear to be in accord. See Fallon &
Meltzer, New Law, Non-Retroactivity, and Constitutional
Remedies, 104 Harv. L. Rev. 1733 (1991) (urging consider-
ation of novelty and hardship as part of the remedial frame-
work rather than as a question of whether to apply old law
or new). In my view, and in light of the Court’s revisions
to the law of retroactivity, it should be constitutionally per-
missible for the equities to inform the remedial inquiry. In
a particularly compelling case, then, the equities might per-
mit a State to deny taxpayers a full refund despite having
refused them predeprivation process.

Indeed, some Members of this Court have argued that
we recognized as much long ago. In American Trucking
Assms., 496 U. S., at 219-224 (dissenting opinion), JUSTICE
STEVENS admitted that this Court repeatedly had applied
the Chevron Oil factors to preclude the provision of mone-
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tary relief. In JUSTICE STEVENS’ view, however, Chevron
Oil determined the question of remedy rather than which
law would apply, new or old. See 496 U. S., at 220 (Chevron
Oil and its progeny “establish a remedial principle for the
exercise of equitable discretion by federal courts and not, as
the plurality states, a choice-of-law principle applicable to all
cases on direct review”); see also ante, at 95, n. 9 (reserving
the possibility that Chevron Oil governs the question of
remedies in federal court). If JUSTICE STEVENS view or
something like it has prevailed today—and it seems that it
has—then state and federal courts still retain the ability to
exercise their “equitable discretion” in formulating appro-
priate relief on a federal claim. After all, it would be wholly
anomalous to suggest that federal courts are permitted to
determine the scope of the remedy by reference to Chevron
O1l, but that state courts are barred from considering the
equities altogether. Not only would that unduly restrict
state court “flexibility in the law of remedies,” Estate of
Domnnelly, supra, at 297 (Harlan, J., concurring), but it also
would turn federalism on its head. I know of no principle
of law that permits us to restrict the remedial discretion of
state courts without imposing similar restrictions on federal
courts. Quite the opposite should be true, as the question
of remedies in state court is generally a question of state
law in the first instance. James B. Beam, 501 U. S., at 535
(SOUTER, J.).

The Court cites only a single case that might be read as
precluding courts from considering the equities when select-
ing the remedy for the violation of a novel constitutional
rule. That case is McKesson Corp. v. Division of Alcoholic
Beverages and Tobacco, supra. Ante, at 101-102. But, as
the controlling opinion in James B. Beam explains, McKes-
son cannot be so read. 501 U. S., at 544 (“Nothing we say
here [precludes the right] to raise procedural bars to recov-
ery under state law or demonstrate reliance interests enti-
tled to comsideration in determining the nature of the
remedy that must be provided, a matter with which McKes-
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son did not deal” (emphases added)). Accord, id., at 543
(“[NJothing we say here precludes consideration of individ-
ual equities when deciding remedial issues in particular
cases”). It is true that the Court in McKesson rejected, on
due process grounds, the State of Florida’s equitable argu-
ments against the requirement of a full refund. But the
opinion did not hold that those arguments were irrelevant as
a categorical matter. It simply held that the equities in that
case were insufficient to support the decision to withhold a
remedy. The opinion expressly so states, rejecting the
State’s equitable arguments as insufficiently “weighty in
these circumstances.” McKesson, 496 U. S., at 45 (empha-
sis added).

The circumstances in McKesson were quite different than
those here. In McKesson, the tax imposed was patently un-
constitutional: The State of Florida collected taxes under its
Liquor Tax statute even though this Court already had inval-
idated a “virtually identical” tax. Id., at 46. Given that the
State could “hardly claim surprise” that its statute was de-
clared invalid, this Court concluded that the State’s reliance
on the presumptive validity of its statute was insufficient to
preclude monetary relief. Ibid. As we explained in Amer-
ican Trucking Assns., the large burden of retroactive relief
is “largely irrelevant when a State violates constitutional
norms well established under existing precedent.” We cited
McKesson as an example. 496 U.S. at 183 (plurality
opinion).

A contrary reading of McKesson would be anomalous in
light of this Court’s immunity jurisprudence. The Federal
Government, for example, is absolutely immune from suit ab-
sent an express waiver of immunity; and federal officers
enjoy at least qualified immunity when sued in a Bivens ac-
tion. Bivens v. Six Unknown Fed. Narcotics Agents, 403
U.S. 388 (1971). As a result, an individual who suffers a
constitutional deprivation at the hands of a federal officer
very well may have no access to backwards-looking (mone-
tary) relief. I do not see why the Due Process Clause would
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require a full, backwards-looking compensatory remedy
whenever a governmental official reasonably taxes a citizen
under what later turns out to be an unconstitutional statute
but not where the officer deprives a citizen of her bodily
integrity or her life.

In my view, if the Court is going to restrict authority to
temper hardship by holding our decisions nonretroactive
through the Chevron Oil factors, it must afford courts the
ability to avoid injustice by taking equity into account when
formulating the remedy for violations of novel constitutional
rules. See Fallon & Meltzer, 104 Harv. L. Rev. 1733 (1991).
Surely the Constitution permits this Court to refuse plain-
tiffs full backwards-looking relief under Chevron Oil; we
repeatedly have done so in the past. American Trucking
Assns., supra, at 188-200 (canvassing the Court’s practice);
see also supra, at 115-116, 129. 1 therefore see no reason
why it would not similarly permit state courts reasonably to
consider the equities in the exercise of their sound remedial
discretion.

v

In my view, the correct approach to the retroactivity ques-
tion before us was articulated in Chevron Oil some 22 years
ago. By refusing to apply Chevron Oil today, the Court not
only permits the imposition of grave and gratuitous hardship
on the States and their citizens, but also disregards settled
precedents central to the fairness and accuracy of our deci-
sional processes. Nor does the Court cast any light on the
nature of the regime that will govern from here on. To the
contrary, the Court’s unnecessary innuendo concerning pure
prospectivity and ill-advised dictum regarding remedial is-
sues introduce still greater uncertainty and disorder into this
already chaotic area. Because I cannot agree with the
Court’s decision or the manifestly unjust results it appears
to portend, I respectfully dissent.
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In a consolidated appeal from decisions by the Department of Housing and
Urban Development (HUD) to initiate administrative sanctions against
petitioners, an Administrative Law Judge (ALJ) concluded that petition-
ers should be debarred from participating in federal programs for 18
months. Under HUD regulations, an ALJ’s determination “shall be
final unless . . . the Secretary . . . within 30 days of receipt of a request
decides as a matter of discretion to review the [ALJ’s] finding . ...” 24
CFR §24.314(c). Neither party sought further administrative review,
but petitioners filed suit in the District Court, seeking an injunction and
declaration that the sanctions were not in accordance with law within
the meaning of the Administrative Procedure Act (APA). Respondents
moved to dismiss the complaint on the ground that petitioners, by forgo-
ing the option to seek review by the Secretary, had failed to exhaust
their administrative remedies. The court denied the motion and
granted summary judgment to petitioners on the merits of the case.
The Court of Appeals reversed, holding that the District Court had
erred in denying the motion to dismiss.

Held: Federal courts do not have the authority to require a plaintiff to
exhaust available administrative remedies before seeking judicial re-
view under the APA, where neither the relevant statute nor agency
rules specifically mandate exhaustion as a prerequisite to judicial re-
view. The language of §10(c) of the APA is explicit that an appeal to
“superior agency authority” is a prerequisite to judicial review only
when “expressly required by statute” or when the agency requires an
appeal “by rule and provides that the [administrative] action is . . .
inoperative” pending that review. Since neither the National Housing
Act nor applicable HUD regulations mandate further administrative ap-
peals, the ALJ’s decision was a “final” agency action subject to judicial
review under §10(c). The lower courts were not free to require further
exhaustion of administrative remedies, although the exhaustion doctrine
continues to apply as a matter of judicial discretion in cases not gov-



138 DARBY v. CISNEROS

Opinion of the Court

erned by the APA. Nothing in §10(c)’s legislative history supports a
contrary reading. Pp. 143-154.

957 F. 2d 145, reversed and remanded.

BLACKMUN, J., delivered the opinion for a unanimous Court with respect
to Parts I, I1, and IV, and the opinion of the Court with respect to Part III,
in which WHITE, STEVENS, O’'CONNOR, KENNEDY, and SOUTER, JJ., joined.

Steven D. Gordon argued the cause for petitioners. With
him on the briefs was Michael H. Ditton.

James A. Feldman argued the cause for respondents.
With him on the brief were Acting Solicitor General Bry-
son, Assistant Attorney General Gerson, Deputy Solicitor
General Mahoney, and Anthony J. Steinmeyer.

JUSTICE BLACKMUN delivered the opinion of the Court.*

This case presents the question whether federal courts
have the authority to require that a plaintiff exhaust avail-
able administrative remedies before seeking judicial review
under the Administrative Procedure Act (APA), 5 U.S. C.
§701 et seq., where neither the statute nor agency rules spe-
cifically mandate exhaustion as a prerequisite to judicial re-
view. At issue is the relationship between the judicially cre-
ated doctrine of exhaustion of administrative remedies and
the statutory requirements of §10(c) of the APA.!

*THE CHIEF JUSTICE, JUSTICE SCALIA, and JUSTICE THOMAS join all
but Part IIT of this opinion.

1Section 10(c), 80 Stat. 392-393, 5 U. 8. C. §704, provides:

“Agency action made reviewable by statute and final agency action for
which there is no other adequate remedy in a court are subject to judicial
review. A preliminary, procedural, or intermediate agency action or rul-
ing not directly reviewable is subject to review on the review of the final
agency action. Except as otherwise expressly required by statute,
agency action otherwise final is final for the purposes of this section
whether or not there has been presented or determined an application for
a declaratory order, for any form of reconsideration, or, unless the agency
otherwise requires by rule and provides that the action meanwhile is inop-
erative, for an appeal to superior agency authority.”

We note that the statute as codified in the United States Code refers
to “any form of reconsiderations,” with the last word being in the plu-
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I

Petitioner R. Gordon Darby? is a self-employed South Car-
olina real estate developer who specializes in the develop-
ment and management of multifamily rental projects. In
the early 1980’s, he began working with Lonnie Garvin, Jr.,
a mortgage banker, who had developed a plan to enable
multifamily developers to obtain single-family mortgage in-
surance from respondent Department of Housing and Urban
Development (HUD). Respondent Secretary of HUD (Sec-
retary) is authorized to provide single-family mortgage in-
surance under §203(b) of the National Housing Act, 48 Stat.
1249, as amended, 12 U.S.C. §1709(b).®> Although HUD
also provides mortgage insurance for multifamily projects
under §207 of the National Housing Act, 12 U. S. C. §1713,
the greater degree of oversight and control over such proj-
ects makes it less attractive for investors than the single-
family mortgage insurance option.

The principal advantage of Garvin’s plan was that it prom-
ised to avoid HUD’s “Rule of Seven.” This rule prevented
rental properties from receiving single-family mortgage in-
surance if the mortgagor already had financial interests in
seven or more similar rental properties in the same project

ral. The version of §10(c) as currently enacted, however, uses the singu-
lar “reconsideration.” See this note, supra, at 138. We quote the text
as enacted in the Statutes at Large. See Stephan v. United States, 319
U.S. 423, 426 (1943) (“[Tlhe Code cannot prevail over the Statutes at
Large when the two are inconsistent”).

2 Petitioners include R. Gordon Darby and his affiliate companies: Darby
Development Company; Darby Realty Company; Darby Management
Company, Inc.; MD Investment; Parkbrook Acres Associates; and Park-
brook Developers.

3 Although the primary purpose of the §203(b) insurance program was
to facilitate home ownership by owner-occupants, investors were permit-
ted in the early 1980’s to obtain single-family insurance under certain con-
ditions. Private investor-owners are no longer eligible for single-family
mortgage insurance. See Department of Housing and Urban Develop-
ment Reform Act of 1989, § 143(b), 103 Stat. 2036.
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or subdivision. See 24 CFR §203.42(a) (1992).* Under Gar-
vin’s plan, a person seeking financing would use straw pur-
chasers as mortgage insurance applicants. Once the loans
were closed, the straw purchasers would transfer title back
to the development company. Because no single purchaser
at the time of purchase would own more than seven rental
properties within the same project, the Rule of Seven ap-
peared not to be violated. HUD employees in South Caro-
lina apparently assured Garvin that his plan was lawful and
that he thereby would avoid the limitation of the Rule of
Seven.

Darby obtained financing for three separate multiunit
projects, and, through Garvin’s plan, Darby obtained single-
family mortgage insurance from HUD. Although Darby
successfully rented the units, a combination of low rents, fall-
ing interest rates, and a generally depressed rental market
forced him into default in 1988. HUD became responsible
for the payment of over $6.6 million in insurance claims.

HUD had become suspicious of Garvin’s financing plan as
far back as 1983. In 1986, HUD initiated an audit but con-
cluded that neither Darby nor Garvin had done anything
wrong or misled HUD personnel. Nevertheless, in June
1989, HUD issued a limited denial of participation (LDP)
that prohibited petitioners for one year from participating in
any program in South Carolina administered by respondent
Assistant Secretary of Housing.? Two months later, the As-
sistant Secretary notified petitioners that HUD was also pro-
posing to debar them from further participation in all HUD

4Prior to August 31, 1955, the Rule of Seven apparently had been the
Rule of Eleven. See 24 CFR §203.42 (1982) and 56 Fed. Reg. 27692
(1991).

5 An LDP precludes its recipient from participating in any HUD “pro-
gram,” which includes “receipt of any benefit or financial assistance
through grants or contractual arrangements; benefits or assistance in the
form of loan guarantees or insurance; and awards of procurement con-
tracts, notwithstanding any quid pro quo given and whether [HUD] gives
anything in return.” 24 CFR §24.710(2)(2) (1992).
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procurement contracts and in any nonprocurement transac-
tion with any federal agency. See 24 CFR §24.200 (1992).

Petitioners’ appeals of the LDP and of the proposed debar-
ment were consolidated, and an Administrative Law Judge
(ALJ) conducted a hearing on the consolidated appeals in
December 1989. The judge issued an “Initial Decision and
Order” in April 1990, finding that the financing method used
by petitioners was “a sham which improperly circumvented
the Rule of Seven.” App. to Pet. for Cert. 69a. The ALJ
concluded, however, that most of the relevant facts had been
disclosed to local HUD employees, that petitioners lacked
criminal intent, and that Darby himself “genuinely cooper-
ated with HUD to try [to] work out his financial dilemma and
avoid foreclosure.” Id., at 88a. In light of these mitigating
factors, the ALJ concluded that an indefinite debarment
would be punitive and that it would serve no legitimate pur-
pose;® good cause existed, however, to debar petitioners for
a period of 18 months.” Id., at 90a.

Under HUD regulations,

“The hearing officer’s determination shall be final un-
less, pursuant to 24 CFR part 26, the Secretary or the
Secretary’s designee, within 30 days of receipt of a re-
quest decides as a matter of discretion to review the
finding of the hearing officer. The 30 day period for
deciding whether to review a determination may be ex-
tended upon written notice of such extension by the Sec-
retary or his designee. Any party may request such a
review in writing within 15 days of receipt of the hear-
ing officer’s determination.” 24 CFR §24.314(c) (1992).

6 According to HUD regulations, “[dJebarment and suspension are seri-
ous actions which shall be used only in the public interest and for the
Federal Government’s protection and not for purposes of punishment.”
24 CFR §24.115(b) (1992).

"The ALJ calculated the 18-month debarment period from June 19, 1989,
the date on which the LDP was imposed. The debarment would last until
December 19, 1990.
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Neither petitioners nor respondents sought further adminis-
trative review of the ALJ’s “Initial Decision and Order.”

On May 31, 1990, petitioners filed suit in the United States
District Court for the District of South Carolina. They
sought an injunction and a declaration that the administra-
tive sanctions were imposed for purposes of punishment, in
violation of HUD’s own debarment regulations, and there-
fore were “not in accordance with law” within the meaning
of §10(e)(B)(1) of the APA, 5 U. S. C. § 706(2)(A).

Respondents moved to dismiss the complaint on the
ground that petitioners, by forgoing the option to seek re-
view by the Secretary, had failed to exhaust administrative
remedies. The District Court denied respondents’ motion
to dismiss, reasoning that the administrative remedy was in-
adequate and that resort to that remedy would have been
futile. App. to Pet. for Cert. 29a. In a subsequent opinion,
the District Court granted petitioners’ motion for summary
judgment, concluding that the “imposition of debarment in
this case encroached too heavily on the punitive side of the
line, and for those reasons was an abuse of discretion and not
in accordance with the law.” Id., at 19a.

The Court of Appeals for the Fourth Circuit reversed.
Darby v. Kemp, 957 F. 2d 145 (1992). It recognized that
neither the National Housing Act nor HUD regulations ex-
pressly mandate exhaustion of administrative remedies prior
to filing suit. The court concluded, however, that the Dis-
trict Court had erred in denying respondents’ motion to dis-
miss, because there was no evidence to suggest that further
review would have been futile or that the Secretary would
have abused his discretion by indefinitely extending the time
limitations for review.

The court denied petitioners’ petition for rehearing with
suggestion for rehearing en banc. See App. to Pet. for Cert.
93a. In order to resolve the tension between this and the
APA, as well as to settle a perceived conflict among the
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Courts of Appeals,® we granted certiorari. 506 U.S. 952
(1992).
II

Section 10(c) of the APA bears the caption “Actions re-
viewable.” It provides in its first two sentences that judi-
cial review is available for “final agency action for which
there is no other adequate remedy in a court,” and that “pre-
liminary, procedural, or intermediate agency action . . . is
subject to review on the review of the final agency action.”
The last sentence of § 10(c) reads:

“Except as otherwise expressly required by statute,
agency action otherwise final is final for the purposes of
this section whether or not there has been presented or
determined an application for a declaratory order, for
any form of reconsideration [see n. 1, supral, or, unless
the agency otherwise requires by rule and provides that
the action meanwhile is inoperative, for an appeal to
superior agency authority.” 80 Stat. 392-393,5 U. S. C.
§704.

Petitioners argue that this provision means that a litigant
seeking judicial review of a final agency action under the
APA need not exhaust available administrative remedies
unless such exhaustion is expressly required by statute or
agency rule. According to petitioners, since § 10(c) contains
an explicit exhaustion provision, federal courts are not free
to require further exhaustion as a matter of judicial
discretion.

8The Fourth Circuit’s ruling in this case appears to be consistent with
Montgomery v. Rumsfeld, 572 F. 2d 250, 253-254 (CA9 1978), and Mis-
souri v. Bowen, 813 F. 2d 864 (CA8 1987), but is in considerable tension
with United States v. Consolidated Mines & Smelting Co., 455 F. 2d 432,
439-440 (CA9 1971); New England Coalition on Nuclear Pollution v.
United States Nuclear Regulatory Comm’n, 582 F. 2d 87, 99 (CA1 1978);
and Gulf Ol Corp. v. United States Dept. of Energy, 214 U. S. App. D. C.
119, 131, and n. 73, 663 F. 2d 296, 308, and n. 73 (1981).
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Respondents contend that §10(c) is concerned solely with
timing, that is, when agency actions become “final,” and that
Congress had no intention to interfere with the courts’ abil-
ity to impose conditions on the timing of their exercise of
jurisdiction to review final agency actions. Respondents
concede that petitioners’ claim is “final” under § 10(c), for nei-
ther the National Housing Act nor applicable HUD regula-
tions require that a litigant pursue further administrative
appeals prior to seeking judicial review. However, even
though nothing in §10(c) precludes judicial review of peti-
tioners’ claim, respondents argue that federal courts remain
free under the APA to impose appropriate exhaustion
requirements.’

We have recognized that the judicial doctrine of exhaus-
tion of administrative remedies is conceptually distinet from
the doctrine of finality:

“[TThe finality requirement is concerned with whether
the initial decisionmaker has arrived at a definitive posi-
tion on the issue that inflicts an actual, concrete injury;
the exhaustion requirement generally refers to adminis-
trative and judicial procedures by which an injured
party may seek review of an adverse decision and obtain
a remedy if the decision is found to be unlawful or other-
wise inappropriate.” Williamson County Regional
Planning Comm’n v. Hamilton Bank of Johnson City,
473 U. S. 172, 193 (1985).

Whether courts are free to impose an exhaustion require-
ment as a matter of judicial discretion depends, at least in
part, on whether Congress has provided otherwise, for “[o]f

9Respondents also have argued that under HUD regulations, petition-
ers’ debarment remains “inoperative” pending review by the Secretary.
See 48 Fed. Reg. 43304 (1983). But this fact alone is insufficient under
§10(c) to mandate exhaustion prior to judicial review, for the agency also
must require such exhaustion by rule. Respondents concede that HUD
imposes no such exhaustion requirement. Brief for Respondents 31.
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‘paramount importance’ to any exhaustion inquiry is congres-
sional intent,” McCarthy v. Madigan, 503 U.S. 140, 144
(1992), quoting Patsy v. Board of Regents of Florida, 457
U. S. 496, 501 (1982). We therefore must consider whether
§10(c), by providing the conditions under which agency ac-
tion becomes “final for the purposes of” judicial review, lim-
its the authority of courts to impose additional exhaustion
requirements as a prerequisite to judicial review.

It perhaps is surprising that it has taken over 45 years
since the passage of the APA for this Court definitively to
address this question. Professor Davis noted in 1958 that
§10(c) had been almost completely ignored in judicial opin-
ions, see 3 K. Davis, Administrative Law Treatise §20.08,
p. 101 (1958); he reiterated that observation 25 years later,
noting that the “provision is relevant in hundreds of cases
and is customarily overlooked.” 4 K. Davis, Administrative
Law Treatise §26.12, pp. 468-469 (2d ed. 1983). Only a
handful of opinions in the Courts of Appeals have considered
the effect of §10(c) on the general exhaustion doctrine. See
n. 8, supra.

This Court has had occasion, however, to consider § 10(c)
in other contexts. For example, in ICC v. Locomotive Engi-
neers, 482 U. S. 270 (1987), we recognized that the plain lan-
guage of §10(c), which provides that an agency action is final
“whether or not there has been presented or determined an
application” for any form of reconsideration, could be read to
suggest that the agency action is final regardless whether a
motion for reconsideration has been filed. We noted, how-
ever, that §10(c) “has long been construed by this and other
courts merely to relieve parties from the requirement of pe-
titioning for rehearing before seeking judicial review (unless,
of course, specifically required to do so by statute—see, e. g.,
15 U. S. C. §§717r, 3416(a)), but not to prevent petitions for
reconsideration that are actually filed from rendering the or-
ders under reconsideration nonfinal” (emphasis in original).
Id., at 284-285.
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In Bowen v. Massachusetts, 487 U. S. 879 (1988), we were
concerned with whether relief available in the Claims Court
was an “adequate remedy in a court” so as to preclude re-
view in Federal District Court of a final agency action under
the first sentence of §10(c). We concluded that “although
the primary thrust of [§10(c)] was to codify the exhaustion
requirement,” id., at 903, Congress intended by that provi-
sion simply to avoid duplicating previously established spe-
cial statutory procedures for review of agency actions.

While some dicta in these cases might be claimed to lend
support to respondents’ interpretation of §10(c), the text of
the APA leaves little doubt that petitioners are correct.
Under §10(a) of the APA, “[a] person suffering legal wrong
because of agency action, or adversely affected or aggrieved
by agency action within the meaning of a relevant statute,
1s entitled to judicial review thereof.” 5 U.S.C. §702 (em-
phasis added). Although §10(a) provides the general right
to judicial review of agency actions under the APA, §10(c)
establishes when such review is available. When an ag-
grieved party has exhausted all administrative remedies ex-
pressly prescribed by statute or agency rule, the agency ac-
tion is “final for the purposes of this section” and therefore
“subject to judicial review” under the first sentence. While
federal courts may be free to apply, where appropriate, other
prudential doctrines of judicial administration to limit the
scope and timing of judicial review, § 10(c), by its very terms,
has limited the availability of the doctrine of exhaustion of
administrative remedies to that which the statute or rule
clearly mandates.

The last sentence of §10(c) refers explicitly to “any form
of reconsideration” and “an appeal to superior agency au-
thority.” Congress clearly was concerned with making the
exhaustion requirement unambiguous so that aggrieved par-
ties would know precisely what administrative steps were
required before judicial review would be available. If courts
were able to impose additional exhaustion requirements be-



Cite as: 509 U. S. 137 (1993) 147

Opinion of the Court

yond those provided by Congress or the agency, the last sen-
tence of § 10(c) would make no sense. To adopt respondents’
reading would transform § 10(c) from a provision designed to
“‘remove obstacles to judicial review of agency action,””
Bowen v. Massachusetts, 487 U. S., at 904, quoting Shaugh-
nessy v. Pedreiro, 349 U. S. 48, 51 (1955), into a trap for un-
wary litigants. Section 10(c) explicitly requires exhaustion
of all intra-agency appeals mandated either by statute or by
agency rule; it would be inconsistent with the plain language
of §10(c) for courts to require litigants to exhaust optional
appeals as well.
II1

Recourse to the legislative history of § 10(c) is unnecessary
in light of the plain meaning of the statutory text. Neverthe-
less, we consider that history briefly because both sides have
spent much of their time arguing about its implications. In
its report on the APA, the Senate Judiciary Committee ex-
plained that the last sentence of § 10(c) was “designed to im-
plement the provisions of section 8(a).” Section 8(a), now
codified, as amended, as 5 U. S. C. §557(b), provides, unless
the agency requires otherwise, that an initial decision made
by a hearing officer “becomes the decision of the agency
without further proceedings unless there is an appeal to, or
review on motion of, the agency within time provided by
rule.” The Judiciary Committee explained:

“[A]ln agency may permit an examiner to make the initial
decision in a case, which becomes the agency’s decision
in the absence of an appeal to or review by the agency.
If there is such review or appeal, the examiner’s initial
decision becomes inoperative until the agency deter-
mines the matter. For that reason this subsection
[§ 10(c)] permits an agency also to require by rule that,
if any party is not satisfied with the initial decision of a
subordinate hearing officer, the party must first appeal
to the agency (the decision meanwhile being inopera-
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tive) before resorting to the courts. In no case may ap-
peal to ‘superior agency authority’ be required by rule
unless the administrative decision meanwhile is inopera-
tive, because otherwise the effect of such a requirement
would be to subject the party to the agency action and
to repetitious administrative process without recourse.
There is a fundamental inconsistency in requiring a
person to continue ‘exhausting’ administrative processes
after administrative action has become, and while it re-
mains, effective.” S. Rep. No. 752, 79th Cong., 1st Sess.,
27 (1945); Administrative Procedure Act: Legislative
History 1944-1946, S. Doc. No. 248, 79th Cong., 2d Sess.,
213 (1946) (hereinafter Leg. Hist.).

In a statement appended to a letter dated October 19,
1945, to the Judiciary Committee, Attorney General Tom C.
Clark set forth his understanding of the effect of §10(c):

“This subsection states (subject to the provisions of sec-
tion 10(a)) the acts which are reviewable under section
10. It is intended to state existing law. The last
sentence makes it clear that the doctrine of exhaustion
of administrative remedies with respect to finality of
agency action is intended to be applied only (1) where
expressly required by statute . . . or (2) where the
agency’s rules require that decisions by subordinate of-
ficers must be appealed to superior agency authority be-
fore the decision may be regarded as final for purposes
of judicial review.” Id., at 44, Leg. Hist. 230.1°

10Tn his manual on the APA, prepared in 1947, to which we have given
some deference, see, e. g., Steadman v. SEC, 450 U. S. 91, 103, n. 22 (1981);
Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense
Council, Inc., 435 U. S. 519, 546 (1978), Attorney General Clark reiterated
the Department of Justice’s view that §10(c) “embodies the doctrine of
exhaustion of administrative remedies. . . . Agency action which is finally
operative and decisive is reviewable.” Attorney General’s Manual on the
Administrative Procedure Act 103 (1947). See also H. R. Rep. No. 1980,
79th Cong., 2d Sess., 55, n. 21 (1946); Leg. Hist. 289, n. 21 (describing
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Respondents place great weight on the Attorney General’s
statement that §10(c) “is intended to state existing law.”
That law, according to respondents, “plainly permitted fed-
eral courts to require exhaustion of adequate administrative
remedies.” Brief for Respondents 19-20. We cannot agree
with this categorical pronouncement. With respect to the
exhaustion of motions for administrative reconsideration or
rehearing, the trend in pre-APA cases was in the opposite
direction. In Vandalia R. Co. v. Public Serv. Comm’n of
Ind., 242 U. S. 255 (1916), for example, this Court invoked
the “general rule” that “one aggrieved by the rulings of such
an administrative tribunal may not complain that the Consti-
tution of the United States has been violated if he has not
availed himself of the remedies prescribed by the state law
for a rectification of such rulings.” Id., at 261. The state
law provided only that the Railroad Commission had the au-
thority to grant a rehearing; it did not require that a rehear-
ing be sought. Nevertheless, “since the record shows that
plaintiff in error and its associates were accorded a rehearing
upon the very question of modification, but abandoned it,
nothing more need be said upon that point.” Ibid.

Seven years later, in Prendergast v. New York Telephone
Co., 262 U. S. 43, 48 (1923), without even mentioning the Van-
dalia case, the Court stated:

“It was not necessary that the Company should apply
to the Commission for a rehearing before resorting to
the court. While under the Public Service Commission
Law any person interested in an order of the Commis-
sion has the right to apply for a rehearing, the Commis-
sion is not required to grant such rehearing unless in its
judgment sufficient reasons therefor appear . ... As
the law does not require an application for a rehearing

agency’s authority to adopt rules requiring a party to take a timely appeal
to the agency prior to seeking judicial review as “an application of the
time-honored doctrine of exhaustion of administrative remedies”).
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to be made and its granting is entirely within the discre-
tion of the Commission, we see no reason for requiring
it to be made as a condition precedent to the bringing
of a suit to enjoin the enforcement of the order.”

Accord, Banton v. Belt Line R. Corp., 268 U. S. 413, 416-417
(1925) (“No application to the commission for relief was re-
quired by the state law. None was necessary as a condition
precedent to the suit”).

Shortly before Congress adopted the APA, the Court, in
Levers v. Anderson, 326 U. S. 219 (1945), held that where a
federal statute provides that a district supervisor of the Al-
cohol Tax Unit of the Bureau of Internal Revenue “may hear
the application” for a rehearing of an order denying certain
liquor permits, such an application was not a prerequisite to
judicial review. Nothing “persuades us that the ‘may’
means must, or that the Supervisors were required to hear
oral argument.” Id., at 223 (emphasis added). Despite the
fact that the regulations permitted a stay pending the mo-
tion for reconsideration, the Court concluded that “the mo-
tion is in its effect so much like the normal, formal type of
motion for rehearing that we cannot read into the Act an
intention to make it a prerequisite to the judicial review spe-
cifically provided by Congress.” Id., at 224.

Respondents in effect concede that the trend in the law
prior to the enactment of the APA was to require exhaustion
of motions for administrative reconsideration or rehearing
only when explicitly mandated by statute. Respondents
argue, however, that the law governing the exhaustion of
administrative appeals prior to the APA was significantly
different from §10(c) as petitioners would have us interpret
it. Brief for Respondents 23. Respondents rely on United
States v. Sing Tuck, 194 U. S. 161 (1904), in which the Court
considered whether, under the relevant statute, an aggrieved
party had to appeal an adverse decision by the Inspector of
Immigration to the Secretary of Commerce and Labor before
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judicial review would be available.! It recognized that the
relevant statute “points out a mode of procedure which must
be followed before there can be a resort to the courts,” id.,
at 167, and that a party must go through “the preliminary
sifting process provided by the statutes,” id., at 170. Ac-
cord, Chicago, M., St. P. & P. R. Co. v. Risty, 276 U. S. 567,
574-575 (1928).*2

Nothing in this pre-APA history, however, supports re-
spondents’ argument that initial decisions that were “final”
for purposes of judicial review were nonetheless unreview-
able unless and until an administrative appeal was taken.
The pre-APA cases concerning judicial review of federal
agency action stand for the simple proposition that, until an
administrative appeal was taken, the agency action was un-
reviewable because it was not yet “final.” This is hardly
surprising, given the fact that few, if any, administrative
agencies authorized hearing officers to make final agency de-
cisions prior to the enactment of the APA. See Federal Ad-
ministrative Law Developments—1971, 1972 Duke L. J. 115,
295, n. 22 (“[Plrior to the passage of the APA, the existing
agencies ordinarily lacked the authority to make binding de-

1 The Act of August 18, 1894, 28 Stat. 390, provided: “In every case
where an alien is excluded from admission into the United States under
any law or treaty now existing or hereafter made, the decision of the
appropriate immigration or customs officers, if adverse to the admission
of such alien, shall be final, unless reversed on appeal to the Secretary of
[Commerce and Labor].”

2Tn an address to the American Bar Association in 1940, Dean Stason
of the University of Michigan Law School summarized the law on exhaus-
tion of administrative appeals: “In the event that a statute setting up an
administrative tribunal also creates one or more appellate administrative
tribunals, it is almost invariably held that a party who is aggrieved by
action of the initial agency must first seek relief by recourse to the appel-
late agency or agencies.” Stason, Timing of Judicial Redress from Erro-
neous Administrative Action, 25 Minn. L. Rev. 560, 570 (1941). See also
4 K. Davis, Administrative Law Treatise §26.12, p. 469 (2d ed. 1983) (“The
pre-1946 law was established that an appeal to higher administrative au-
thorities was a prerequisite to judicial review”).
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terminations at a level below that of the agency board or
commission, so that section 10(c) would be expected to affect
the exhaustion doctrine in only a very limited number of
instances”).

The purpose of §10(c) was to permit agencies to require
an appeal to “superior agency authority” before an examin-
er’s initial decision became final. This was necessary be-
cause, under § 8(a), initial decisions could become final agency
decisions in the absence of an agency appeal. See 5 U. S. C.
§557(b). Agencies may avoid the finality of an initial deci-
sion, first, by adopting a rule that an agency appeal be taken
before judicial review is available, and, second, by providing
that the initial decision would be “inoperative” pending ap-
peal. Otherwise, the initial decision becomes final and the
aggrieved party is entitled to judicial review.

Respondents also purport to find support for their view in
the text and legislative history of the 1976 amendments of
the APA. After eliminating the defense of sovereign immu-
nity in APA cases, Congress provided: “Nothing herein . . .
affects other limitations on judicial review or the power or
duty of the court to dismiss any action or deny relief on any
other appropriate legal or equitable ground,” Pub. L. 94-574,
§1, 90 Stat. 2721 (codified as 5 U. S. C. §702). According to
respondents, Congress intended by this proviso to ensure
that the judicial doctrine of exhaustion of administrative
remedies would continue to apply under the APA to permit
federal courts to refuse to review agency actions that were
nonetheless final under §10(c). See S. Rep. No. 94-996, p. 11
(1976) (among the limitations on judicial review that re-
mained unaffected by the 1976 amendments was the “failure
to exhaust administrative remedies”).'?

13 Respondents also rely on then-Assistant Attorney General Scalia’s let-
ter to the Chairman of the Senate Subcommittee on Administrative Prac-
tice and Procedure where he wrote that the Department of Justice sup-
ported the amendment in large part because it expected that many (or
most) of the cases disposed of on the basis of sovereign immunity could
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Putting to one side the obvious problems with relying on
postenactment legislative history, see, e. g., United States v.
Texas, 507 U. S. 529, 535, n. 4 (1993); Pension Benefit Guar-
anty Corporation v. LTV Corp., 496 U. S. 633, 650 (1990), the
proviso was added in 1976 simply to make clear that “[a]ll
other than the law of sovereign immunity remain un-
changed,” S. Rep. No. 94-996, at 11. The elimination of the
defense of sovereign immunity did not affect any other limi-
tation on judicial review that would otherwise apply under
the APA. As already discussed, the exhaustion doctrine
continues to exist under the APA to the extent that it is
required by statute or by agency rule as a prerequisite to
judicial review. Therefore, there is nothing inconsistent be-
tween the 1976 amendments to the APA and our reading
of §10(c).

v

We noted just last Term in a non-APA case that

“appropriate deference to Congress’ power to prescribe
the basic procedural scheme under which a claim may
be heard in a federal court requires fashioning of ex-
haustion principles in a manner consistent with congres-
sional intent and any applicable statutory scheme.”
McCarthy v. Madigan, 503 U. S., at 144.

Appropriate deference in this case requires the recognition
that, with respect to actions brought under the APA, Con-
gress effectively codified the doctrine of exhaustion of ad-
ministrative remedies in §10(c). Of course, the exhaustion

have been decided the same way on other legal grounds such as the failure
to exhaust administrative remedies. S. Rep. No. 94-996, pp. 25-26 (1976).
See also 1 Recommendations and Reports of the Administrative Confer-
ence of the United States 222 (1968-1970) (urging Congress to adopt the
very language that was eventually incorporated verbatim into the 1976
amendment so that “the abolition of sovereign immunity will not result
in undue judicial interference with governmental operations or a flood of
burdensome litigation”).
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doctrine continues to apply as a matter of judicial discretion
in cases not governed by the APA. But where the APA
applies, an appeal to “superior agency authority” is a prereq-
uisite to judicial review only when expressly required by
statute or when an agency rule requires appeal before re-
view and the administrative action is made inoperative pend-
ing that review. Courts are not free to impose an exhaus-
tion requirement as a rule of judicial administration where
the agency action has already become “final” under § 10(c).
The judgment of the Court of Appeals is reversed, and
the case is remanded for further proceedings consistent with

this opinion.
It is so ordered.
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SALE, ACTING COMMISSIONER, IMMIGRATION
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HAITIAN CENTERS COUNCIL, INC., ET AL.
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An Executive Order directs the Coast Guard to intercept vessels illegally
transporting passengers from Haiti to the United States and to return
those passengers to Haiti without first determining whether they qual-
ify as refugees, but “authorize[s] [such forced repatriation] to be under-
taken only beyond the territorial sea of the United States.” Respond-
ents, organizations representing interdicted Haitians and a number of
Haitians, sought a temporary restraining order, contending that the Ex-
ecutive Order violates §243(h)(1) of the Immigration and Nationality
Act of 1952 (INA or Act) and Article 33 of the United Nations Conven-
tion Relating to the Status of Refugees. The District Court denied
relief, concluding that §243(h)(1) does not protect aliens in international
waters and that the Convention’s provisions are not self-executing. In
reversing, the Court of Appeals held, inter alia, that §243(h)(1) does
not apply only to aliens within the United States and that Article 33,
like the statute, covers all refugees, regardless of location.

Held: Neither §243(h) nor Article 33 limits the President’s power to order
the Coast Guard to repatriate undocumented aliens intercepted on the
high seas. Pp. 170-188.

(@) The INA’s text and structure demonstrate that §243(h)(1)—which
provides that “[tlhe Attorney General shall not deport or return any
alien . . . to a country if the Attorney General determines that such
alien’s life or freedom would be threatened in such country . ..”—applies
only in the context of the domestic procedures by which the Attorney
General determines whether deportable and excludable aliens may re-
main in the United States. In the light of other INA provisions that
expressly confer upon the President and other officials certain responsi-
bilities under the immigration laws, §243(h)(1)’s reference to the Attor-
ney General cannot reasonably be construed to describe either the Pres-
ident or the Coast Guard. Moreover, the reference suggests that the
section applies only to the Attorney General’s normal responsibilities
under the INA, particularly her conduct of deportation and exclusion
hearings in which requests for asylum or for withholding of deportation
under §243(h) are ordinarily advanced. Since the INA nowhere pro-
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vides for the conduct of such proceedings outside the United States,
since Part V of the Act, in which § 243 is located, obviously contemplates
that they be held in this country, and since it is presumed that Acts of
Congress do not ordinarily apply outside the borders, see, e. g.,, EEOC
v. Arabian American Oil Co., 499 U.S. 244, §243(h)(1) must be con-
strued to apply only within United States territory. That the word
“return” in §243(h)(1) is not limited to aliens in this country does not
render the section applicable extraterritorially, since it must reasonably
be concluded that Congress used the phrase “deport or return” only to
make the section’s protection available both in proceedings to deport
aliens already in the country and proceedings to exclude those already
at the border. Pp. 171-174.

(b) The history of the Refugee Act of 1980—which amended
§243(h)(1) by adding the phrase “or return” and deleting the phrase
“within the United States” following “any alien”—confirms that § 243(h)
does not have extraterritorial application. The foregoing are the only
relevant changes made by the 1980 amendment, and they are fully ex-
plained by the intent, plainly identified in the legislative history, to apply
§243(h) to exclusion as well as to deportation proceedings. There is no
change in the 1980 amendment, however, that could only be explained by
an assumption that Congress also intended to provide for the statute’s
extraterritorial application. It would have been extraordinary for Con-
gress to make such an important change in the law without any mention
of that possible effect. Pp. 174-177.

(c) Article 33’s text—which provides that “[nJo . . . State shall expel

or return (‘refouler’) a refugee . .. to ... territories where his life or
freedom would be threatened . ..,” Article 33.1, and that “[t]he benefit
of the present provision may not . . . be claimed by a refugee whom

there are reasonable grounds for regarding as a danger to the security
of the country in which he is [located],” Article 33.2—affirmatively indi-
cates that it was not intended to have extraterritorial effect. First, if
Article 33.1 applied on the high seas, Article 33.2 would create an absurd
anomaly: Dangerous aliens in extraterritorial waters would be entitled
to 33.1’s benefits because they would not be in any “country” under 33.2,
while dangerous aliens residing in the country that sought to expel them
would not be so entitled. It is more reasonable to assume that 33.2's
coverage was limited to those already in the country because it was
understood that 33.1 obligated the signatory state only with respect to
aliens within its territory. Second, Article 33.1's use of the words
“expel or return” as an obvious parallel to the words “deport or return”
in §243(h)(1) suggests that “return” in 33.1 refers to exclusion proceed-
ings, see Leng May Ma v. Barber, 357 U. S. 185, 187, and therefore has
a legal meaning narrower than its common meaning. This suggestion is
reinforced by the parenthetical reference to the French word “refouler,”
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which is not an exact synonym for the English word “return,” but has
been interpreted by respected dictionaries to mean, among other things,
“expel.” Although gathering fleeing refugees and returning them to
the one country they had desperately sought to escape may violate the
spirit of Article 33, general humanitarian intent cannot impose uncon-
templated obligations on treaty signatories. Pp. 179-183.

(d) Although not dispositive, the Convention’s negotiating history—
which indicates, inter alia, that the right of non-refoulement applies
only to aliens physically present in the host country, that the term “re-
Jouler” was included in Article 33 to avoid concern about an inappropri-
ately broad reading of the word “return,” and that the Convention’s
limited reach resulted from a hard-fought bargain—solidly supports the
foregoing conclusion. Pp. 184-187.

969 F. 2d 1350, reversed.

STEVENS, J., delivered the opinion of the Court, in which REHNQUIST,
C. J., and WHITE, O’CONNOR, SCALIA, KENNEDY, SOUTER, and THOMAS,
JJ., joined. BLACKMUN, J., filed a dissenting opinion, post, p. 188.

Deputy Solicitor General Mahoney argued the cause for
petitioners. With her on the briefs were Solicitor General
Starr, Assistant Attorney General Gerson, Paul T. Cappuc-
cito, Edwin S. Kneedler, Michael Jay Singer, and Edwin D.
Williamson.

Harold Hongju Koh argued the cause for respondents.
With him on the brief were Drew S. Days III, Geoffrey
C. Hazard, Jr., Paul W. Kahn, Michael Ratner, Cyrus R.
Vance, Joseph Tringali, Lucas Guttentag, Judy Rabinovitz,
and Robert Rubin.*

*William W. Chip, Timothy J. Cooney, and Alan C. Nelson filed a brief
for the Federation for American Immigration Reform as amicus curiae
urging reversal.

Briefs of amici curiae urging affirmance were filed for the American
Immigration Lawyers Association et al. by Lory D. Rosenberg; for the
American Jewish Committee et al. by David Martin, Samuel Rabinove,
and Steven M. Freeman,; for Amnesty International et al. by Bartram
Brown and Paul Hoffman; for the Association of the Bar of the City of
New York by Michael Lesch, John D. Feerick, Sidney S. Rosdeitcher,
and Robert P. Lewis; for Human Rights Watch by Kenneth Roth, Karen
Musalo, and Stephen L. Kass; for the International Human Rights Law
Group by William T. Lake, Carol F. Lee, W. Hardy Callcott, Steven
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JUSTICE STEVENS delivered the opinion of the Court.

The President has directed the Coast Guard to intercept
vessels illegally transporting passengers from Haiti to the
United States and to return those passengers to Haiti with-
out first determining whether they may qualify as refugees.
The question presented in this case is whether such forced
repatriation, “authorized to be undertaken only beyond the
territorial sea of the United States,”! violates §243(h)(1) of
the Immigration and Nationality Act of 1952 (INA or Act).2

M. Schmeebaum, and Janelle M. Diller; for the Lawyers Committee for
Human Rights by Arthur C. Helton, William G. O’Neill, O. Thomas
Johnson, Jr., Andrew I. Schoenholtz, and Carlos M. Vasquez; for the
National Association for the Advancement of Colored People et al. by
Wade J. Henderson, Laurel Pyke Mason, and Luther Zeigler; for the
Office of the United Nations High Commissioner for Refugees by Joseph
R. Guerra, Julian Fleet, and Ralph G. Steinhardt;, and for Senator
Edward M. Kennedy et al. by Joshua R. Flouwm and Deborah E. Anker.

Briefs of amici curiae were filed for the Haitian Service Organizations
et al. by Terry Helbush; and for Nicholas deB. Katzenbach et al. by
Michael W. McConnell.

1 This language appears in both Executive Order No. 12324, 3 CFR 181
(1981-1983 Comp.), issued by President Reagan, and Executive Order
No. 12807, 57 Fed. Reg. 21133 (1992), issued by President Bush.

2Title 8 U.S.C. §1253(h) (1988 ed. and Supp. IV), as amended by

§203(e) of the Refugee Act of 1980, Pub. L. 96-212, 94 Stat. 107. Section
243(h)(1) provides:
“(h) Withholding of deportation or return. (1) The Attorney General
shall not deport or return any alien (other than an alien described in sec-
tion 1251(a)(4)(D) of this title) to a country if the Attorney General deter-
mines that such alien’s life or freedom would be threatened in such country
on account of race, religion, nationality, membership in a particular social
group, or political opinion.”

Section 243(h)(2), 8 U. S. C. §1253(h)(2), provides, in part:

“(2) Paragraph (1) shall not apply to any alien if the Attorney General
determines that—

“(D) there are reasonable grounds for regarding the alien as a danger
to the security of the United States.”

Before its amendment in 1965, §243(h), 66 Stat. 214, read as follows:
“The Attorney General is authorized to withhold deportation of any alien
within the United States to any country in which in his opinion the alien
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We hold that neither §243(h) nor Article 33 of the United
Nations Protocol Relating to the Status of Refugees? applies
to action taken by the Coast Guard on the high seas.

I

Aliens residing illegally in the United States are subject
to deportation after a formal hearing.* Aliens arriving at
the border, or those who are temporarily paroled into the
country, are subject to an exclusion hearing, the less formal
process by which they, too, may eventually be removed from
the United States.® In either a deportation or exclusion
proceeding the alien may seek asylum as a political refugee
for whom removal to a particular country may threaten his
life or freedom. Requests that the Attorney General grant
asylum or withhold deportation to a particular country are
typically, but not necessarily, advanced as parallel claims in
either a deportation or an exclusion proceeding.® When an
alien proves that he is a “refugee,” the Attorney General has
discretion to grant him asylum pursuant to §208 of the Act.
If the proof shows that it is more likely than not that the
alien’s life or freedom would be threatened in a particular
country because of his political or religious beliefs, under
§243(h) the Attorney General must not send him to that

would be subject to physical persecution on account of race, religion, or
political opinion and for such period of time as he deems to be necessary
for such reason.” 8 U. S. C. §1253(h) (1964 ed., Supp. IV); see also INS v.
Stevic, 467 U. 8. 407, 414, n. 6 (1984).

3Jan. 31, 1967, 19 U. S. T. 6223, T. I. A. S. No. 6577.

48 U. S. C. §1252 (1988 ed. and Supp. IV).

58 U.S.C. §1226. Although such aliens are located within the United
States, the INA (in its use of the term exclusion) treats them as though
they had never been admitted; § 1226(a), for example, says that the special
inquiry officer shall determine “whether an arriving alien . . . shall be
allowed to enter or shall be excluded and deported.” Aliens subject to
either deportation or exclusion are eventually subjected to a physical act
referred to as “deportation,” but we shall refer, as immigration law gener-
ally refers, to the former as “deportables” and the latter as “excludables.”

6See INS v. Stevie, 467 U. S., at 423, n. 18.
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country.” The INA offers these statutory protections only
to aliens who reside in or have arrived at the border of the
United States. For 12 years, in one form or another, the
interdiction program challenged here has prevented Haitians
such as respondents from reaching our shores and invoking
those protections.

On September 23, 1981, the United States and the Repub-
lic of Haiti entered into an agreement authorizing the United
States Coast Guard to intercept vessels engaged in the ille-
gal transportation of undocumented aliens to our shores.
While the parties agreed to prosecute “illegal traffickers,”
the Haitian Government also guaranteed that its repatriated
citizens would not be punished for their illegal departure.®
The agreement also established that the United States Gov-
ernment would not return any passengers “whom the United
States authorities determine[d] to qualify for refugee sta-
tus.” App. 382.

On September 29, 1981, President Reagan issued a procla-
mation in which he characterized “the continuing illegal mi-
gration by sea of large numbers of undocumented aliens
into the southeastern United States” as “a serious national
problem detrimental to the interests of the United States.”
Presidential Proclamation No. 4865, 3 CFR 50-51 (1981-1983
Comp.). He therefore suspended the entry of undocu-
mented aliens from the high seas and ordered the Coast
Guard to intercept vessels carrying such aliens and to return
them to their point of origin. His Executive Order ex-
pressly “provided, however, that no person who is a refu-

"Id., at 424-425, 426, n. 20.

8 As a part of that agreement, “the Secretary of State obtained an assur-
ance from the Haitian Government that interdicted Haitians would ‘not
be subject to prosecution for illegal departure.”” See Agreement on
Migrants—Interdiction, Sept. 23, 1981, United States-Haiti, 33 U.S.T.
3559, 3560, T. I. A. S. No. 10241.” Department of State v. Ray, 502 U. S.
164, 167-168 (1991).
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gee will be returned without his consent.” Exec. Order
No. 12324, 3 CFR §2(c)(3), p. 181 (1981-1983 Comp.).’

In the ensuing decade, the Coast Guard interdicted
approximately 25,000 Haitian migrants.!? After interviews
conducted on board Coast Guard cutters, aliens who were
identified as economic migrants were “screened out” and
promptly repatriated. Those who made a credible showing
of political refugee status were “screened in” and trans-

9That proviso reflected an opinion of the Office of Legal Counsel that
Article 33 of the United Nations Convention Relating to the Status of
Refugees imposed some procedural obligations on the United States with
respect to refugees outside United States territory. That opinion was
later withdrawn after consideration was given to the contrary views ex-
pressed by the legal adviser to the State Department. See App. 202-230.

101d., at 231. In 1985 the District Court for the District of Columbia
upheld the interdiction program, specifically finding that § 243(h) provided
relief only to Haitians in the United States. Haitian Refugee Center, Inc.
v. Gracey, 600 F. Supp. 1396, 1406. On appeal from that holding, the Court
of Appeals noted that “over 78 vessels carrying more than 1800 Haitians
have been interdicted. The government states that it has interviewed all
interdicted Haitians and none has presented a bona fide claim to refugee
status. Accordingly, to date all interdictees have been returned to Haiti.”
Haitian Refugee Center v. Gracey, 257 U. S. App. D. C. 367, 370, 809 F. 2d
794, 797 (1987). The Court affirmed the judgment of the District Court
on the ground that the plaintiffs in that case did not have standing, but
in a separate opinion Judge Edwards agreed with the District Court on
the merits. He concluded that neither the United Nations Protocol
nor §243(h) was “intended to govern parties’ conduct outside of their
national borders.

“The other best evidence of the meaning of the Protocol may be found
in the United States’ understanding of it at the time of accession. There
can be no doubt that the Executive and the Senate decisions to adhere
were made in the belief that the Protocol worked no substantive change
in existing immigration law. At that time ‘[tlhe relief authorized by
§243(h) [8 U. S. C. §1253(h)] was not . . . available to aliens at the border
seeking refuge in the United States due to persecution.”” Id., at 413-414,
809 F. 2d, at 840-841 (opinion concurring in part and dissenting in part)
(footnotes omitted). See INS v. Stevic, 467 U. S., at 415.
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ported to the United States to file formal applications for
asylum. App. 231.1!

On September 30, 1991, a group of military leaders
displaced the government of Jean Bertrand Aristide, the
first democratically elected president in Haitian history. As
the District Court stated in an uncontested finding of fact,
since the military coup “hundreds of Haitians have been
killed, tortured, detained without a warrant, or subjected to
violence and the destruction of their property because of
their political beliefs. Thousands have been forced into hid-
ing.” App. to Pet. for Cert. 144a. Following the coup the
Coast Guard suspended repatriations for a period of several
weeks, and the United States imposed economic sanctions
on Haiti.

On November 18, 1991, the Coast Guard announced that it
would resume the program of interdiction and forced repatri-
ation. The following day, the Haitian Refugee Center, Inc.,
representing a class of interdicted Haitians, filed a complaint
in the United States District Court for the Southern District

11 A “refugee” as defined in 8 U. S. C. §1101(a)(42)(A), is entitled to apply
for a discretionary grant of asylum pursuant to 8 U.S.C. §1158. The
term “refugee” includes “any person who is outside any country of such
person’s nationality or, in the case of a person having no nationality, is
outside any country in which such person last habitually resided, and who
is unable or unwilling to return to, and is unable or unwilling to avail
himself or herself of the protection of, that country because of per-
secution or a well-founded fear of persecution on account of race, reli-
gion, nationality, membership in a particular social group, or political
opinion . ...”

Section 1158(a) provides: “The Attorney General shall establish a proce-
dure for an alien physically present in the United States or at a land
border or port of entry, irrespective of such alien’s status, to apply for
asylum, and the alien may be granted asylum in the discretion of the At-
torney General if the Attorney General determines that such alien is a
refugee within the meaning of section 1101(a)(42)(A) of this title.” (Empha-
sis added.) This standard for asylum is similar to, but not quite as strict
as, the standard applicable to a withholding of deportation pursuant to
§243(h)(1). See generally INS v. Cardoza-Fonseca, 480 U. S. 421 (1987).
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of Florida alleging that the Government had failed to estab-
lish and implement adequate procedures to protect Haitians
who qualified for asylum. The District Court granted tem-
porary relief that precluded any repatriations until February
4, 1992, when a reversal on appeal in the Court of Appeals
for the Eleventh Circuit and a denial of certiorari by this
Court effectively terminated that litigation. See Haitian
Refugee Center, Inc. v. Baker, 949 F. 2d 1109 (1991) (per cu-
riam,), cert. denied, 502 U. S. 1122 (1992).

In the meantime the Haitian exodus expanded dramati-
cally. During the six months after October 1991, the Coast
Guard interdicted over 34,000 Haitians. Because so many
interdicted Haitians could not be safely processed on Coast
Guard cutters, the Department of Defense established tem-
porary facilities at the United States Naval Base in Guan-
tanamo, Cuba, to accommodate them during the screening
process. Those temporary facilities, however, had a capac-
ity of only about 12,500 persons. In the first three weeks of
May 1992, the Coast Guard intercepted 127 vessels (many
of which were considered unseaworthy, overcrowded, and
unsafe); those vessels carried 10,497 undocumented aliens.
On May 22, 1992, the United States Navy determined that
no additional migrants could safely be accommodated at
Guantanamo. App. 231-233.

With both the facilities at Guantanamo and available
Coast Guard cutters saturated, and with the number of
Haitian emigrants in unseaworthy craft increasing (many
had drowned as they attempted the trip to Florida), the
Government could no longer both protect our borders and
offer the Haitians even a modified screening process. It had
to choose between allowing Haitians into the United States
for the screening process or repatriating them without giv-
ing them any opportunity to establish their qualifications
as refugees. In the judgment of the President’s advisers,
the first choice not only would have defeated the original
purpose of the program (controlling illegal immigration),
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but also would have impeded diplomatic efforts to restore
democratic government in Haiti and would have posed a
life-threatening danger to thousands of persons embarking
on long voyages in dangerous craft.'? The second choice
would have advanced those policies but deprived the fleeing
Haitians of any screening process at a time when a signifi-
cant minority of them were being screened in. See id., at
66.

On May 23, 1992, President Bush adopted the second
choice.’® After assuming office, President Clinton decided

12See App. 244-245.
13 Executive Order No. 12807 reads in relevant part as follows:

“Interdiction of Illegal Aliens

“By the authority vested in me as President by the Constitution and the
laws of the United States of America, including sections 212(f) and
215(a)(1) of the Immigration and Nationality Act, as amended (8 U. S. C.
1182(f) and 1185(a)(1)), and whereas:

“(1) The President has authority to suspend the entry of aliens coming
by sea to the United States without necessary documentation, to establish
reasonable rules and regulations regarding, and other limitations on, the
entry or attempted entry of aliens into the United States, and to repatriate
aliens interdicted beyond the territorial sea of the United States;

“(2) The international legal obligations of the United States under
the United Nations Protocol Relating to the Status of Refugees (U. S.
T.I. A. S. 6577; 19 U. S. T. 6223) to apply Article 33 of the United Nations
Convention Relating to the Status of Refugees do not extend to persons
located outside the territory of the United States;

“(3) Proclamation No. 4865 suspends the entry of all undocumented
aliens into the United States by the high seas; and

“(4) There continues to be a serious problem of persons attempting to
come to the United States by sea without necessary documentation and
otherwise illegally;

“I, GEORGE BUSH, President of the United States of America, hereby
order as follows:

“Sec. 2. (a) The Secretary of the Department in which the Coast Guard is
operating, in consultation, where appropriate, with the Secretary of De-
fense, the Attorney General, and the Secretary of State, shall issue appro-
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not to modify that order; it remains in effect today. The
wisdom of the policy choices made by Presidents Reagan,
Bush, and Clinton is not a matter for our consideration. We

priate instructions to the Coast Guard in order to enforce the suspension
of the entry of undocumented aliens by sea and the interdiction of any
defined vessel carrying such aliens.

“(¢) Those instructions to the Coast Guard shall include appropriate direc-
tives providing for the Coast Guard:

“(1) To stop and board defined vessels, when there is reason to believe
that such vessels are engaged in the irregular transportation of persons
or violations of United States law or the law of a country with which the
United States has an arrangement authorizing such action.

“(2) To make inquiries of those on board, examine documents and take
such actions as are necessary to carry out this order.

“@3) To return the vessel and its passengers to the country from which
it came, or to another country, when there is reason to believe that an
offense is being committed against the United States immigration laws, or
appropriate laws of a foreign country with which we have an arrangement
to assist; provided, however, that the Attorney General, in his unreview-
able discretion, may decide that a person who is a refugee will not be
returned without his consent.

“(d) These actions, pursuant to this section, are authorized to be under-
taken only beyond the territorial sea of the United States.

“Sec. 5. This order shall be effective immediately.
/s/ George Bush
THE WHITE HOUSE

May 24, 1992.” 57 Fed. Reg. 23133-23134.

Although the Executive Order itself does not mention Haiti, the press
release issued contemporaneously explained:

“President Bush has issued an executive order which will permit the
U. S. Coast Guard to begin returning Haitians picked up at sea directly to
Haiti. This action follows a large surge in Haitian boat people seeking to
enter the United States and is necessary to protect the lives of the Hai-
tians, whose boats are not equipped for the 600-mile sea journey.

“The large number of Haitian migrants has led to a dangerous
and unmanageable situation. Both the temporary processing facility
at the U.S. Naval base Guantanamo and the Coast Guard cutters on
patrol are filled to capacity. The President’s action will also allow con-
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must decide only whether Executive Order No. 12807, 57
Fed. Reg. 23133 (1992), which reflects and implements those
choices, is consistent with §243(h) of the INA.

II

Respondents filed this lawsuit in the United States Dis-
trict Court for the Eastern District of New York on March
18, 1992—before the promulgation of Executive Order No.
12807. The plaintiffs include organizations that represent
interdicted Haitians as well as Haitians who were then being
detained at Guantanamo. They sued the Commissioner of
the Immigration and Naturalization Service, the Attorney
General, the Secretary of State, the Commandant of the
Coast Guard, and the Commander of the Guantanamo Naval
Base, complaining that the screening procedures provided on
Coast Guard cutters and at Guantanamo did not adequately
protect their statutory and treaty rights to apply for refugee
status and avoid repatriation to Haiti.

They alleged that the September 1991 coup had “triggered
a continuing widely publicized reign of terror in Haiti”; that
over 1,500 Haitians were believed to “have been killed or
subjected to violence and destruction of their property be-
cause of their political beliefs and affiliations”; and that thou-
sands of Haitian refugees “have set out in small boats that

tinued orderly processing of more than 12,000 Haitians presently at
Guantanamo.

“Through broadcasts on the Voice of America and public statements in
the Haitian media we continue to urge Haitians not to attempt the danger-
ous sea journey to the United States. Last week alone eighteen Haitians
perished when their vessel capsized off the Cuban coast.

“Under current circumstances, the safety of Haitians is best assured by
remaining in their country. We urge any Haitians who fear persecution
to avail themselves of our refugee processing service at our Embassy in
Port-au-Prince. The Embassy has been processing refugee claims since
February. We utilize this special procedure in only four countries in the
world. We are prepared to increase the American embassy staff in Haiti
for refugee processing if necessary.” App. 327.
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are often overloaded, unseaworthy, lacking basic safety
equipment, and operated by inexperienced persons, braving
the hazards of a prolonged journey over high seas in search
of safety and freedom.” App. 24.

In April, the District Court granted the plaintiffs a prelim-
inary injunction requiring defendants to give Haitians on
Guantanamo access to counsel for the screening process.
We stayed that order on April 22, 1992, 503 U. S. 1000, and,
while the defendants’ appeal from it was pending, the Presi-
dent issued the Executive Order now under attack. Plain-
tiffs then applied for a temporary restraining order to enjoin
implementation of the Executive Order. They contended
that it violated §243(h) of the Act and Article 33 of the
United Nations Protocol Relating to the Status of Refugees.
The District Court denied the application because it con-
cluded that §243(h) is “unavailable as a source of relief
for Haitian aliens in international waters,” and that such a
statutory provision was necessary because the Protocol’s
provisions are not “self-executing.” App. to Pet. for Cert.
166a-168a.1

The Court of Appeals reversed. Haitian Centers Coun-
cil, Inc. v. McNary, 969 F. 2d 1350 (CA2 1992). After con-
cluding that the decision of the Eleventh Circuit in Haitian
Refugee Center, Inc. v. Baker, 953 F. 2d 1498 (1992), did not
bar its consideration of the issue, the court held that
§243(h)(1) does not apply only to aliens within the United
States. The court found its conclusion mandated by both

14 This decision was not based on agreement with the Executive’s policy.
The District Court wrote: “On its face, Article 33 imposes a mandatory
duty upon contracting states such as the United States not to return refu-
gees to countries in which they face political persecution. Notwithstand-
ing the explicit language of the Protocol and dicta in Supreme Court cases
such as INS v. Cardoza Fonseca, 480 U. S. 421 (1987) and INS v. Stevic,
467 U. S. 407 (1984), the controlling precedent in the Second Circuit is
Bertrand v. Sava which indicates that the Protocols’ provisions are not
self-executing. See 684 F. 2d 204, 218 (2d Cir. 1982).” App. to Pet. for
Cert. 166a—-167a.
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the broad definition of the term “alien” in §101(a)(3)® and
the plain language of §243(h), from which the 1980 amend-
ment had removed the words “within the United States.” 6
The court reasoned that the text of the statute defeated the
Eleventh Circuit’s reliance on the placement of §243(h)(1) in
Part V of the INA (titled “Deportation; Adjustment of Sta-
tus”) as evidence that it applied only to aliens in the United
States.!” Moreover, the Court of Appeals rejected the Gov-
ernment’s suggestion that since §243(h) restricted actions of
the Attorney General only, it did not limit the President’s

1> Section 101(a)(3), 8 U.S. C. §1101(a)3), provides: “The term ‘alien’
means any person not a citizen or national of the United States.”

16“Before 1980, §243(h) distinguished between two groups of aliens:
those ‘within the United States’, and all others. After 1980, §243(h)(1)
no longer recognized that distinction, although §243(h)(2)(C) preserves it
for the limited purposes of the ‘serious nonpolitical crime’ exception. The
government’s reading would require us to rewrite §243(h)(1) into its pre-
1980 status, but we may not add terms or provisions where congress has
omitted them, see Gregory v. Asheroft, [501 U. S. 452, 467] (1991); West
Virginia Univ. Hosps., Inc. v. Casey, [499 U. S. 83, 101] (1991), and this
restraint is even more compelling when congress has specifically removed
a term from a statute: ‘Few principles of statutory construction are more
compelling than the proposition that Congress does not intend sub silentio
to enact statutory language that it has earlier discarded.” Nachman
Corp. v. Pension Benefit Guaranty Corp., 446 U. S. 359, 392-93 . . . (1980)
(Stewart, J., dissenting) (quoted with approval in INS v. Cardoza-Fonseca,
480 U. S. at 442-43 . . .). ‘To supply omissions transcends the judicial
function.” Iselin v. United States, 270 U. S. 245, 250 . . . (1926) (Brandeis,
J.).” 969 F. 2d, at 1359.

17“The statute’s location in Part V reflects its original placement there
before 1980—when §243(h) applied by its terms only to ‘deportation’.
Since 1980, however, §243(h)(1) has applied to more than just ‘deporta-
tion’—it applies to ‘return’ as well (the former is necessarily limited to
aliens ‘in the United States’, the latter applies to all aliens). Thus, §243,
which applies to all aliens, regardless of whereabouts, has broader applica-
tion than most other portions of Part V, each of which is limited by its
terms to aliens ‘in’ or ‘within’ the United States; but the fact that §243 is
surrounded by sections more limited in application has no bearing on the
proper reading of §243 itself.” Id., at 1360.
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power to order the Coast Guard to repatriate undocumented
aliens intercepted on the high seas.

Nor did the Court of Appeals accept the Government’s re-
liance on Article 33 of the United Nations Convention Relat-
ing to the Status of Refugees.!® It recognized that the 1980
amendment to the INA had been intended to conform our
statutory law to the provisions of the Convention,'” but it
read Article 33.1’s prohibition against return, like the stat-
ute’s, “plainly” to cover “all refugees, regardless of location.”
969 F. 2d, at 1362. This reading was supported by the “ob-
ject and purpose” not only of that Article but also of the
Convention as a whole.?*  While the Court of Appeals recog-
nized that the negotiating history of the Convention dis-
closed that the representatives of at least six countries?!' con-
strued the Article more narrowly, it thought that those views
might have represented a dissenting position and that, in any
event, it would “turn statutory construction on its head” to

18 July 28, 1951, 19 U. S. T. 6259, T. I. A. S. No. 6577.

¥See INS v. Cardoza-Fonseca, 480 U.S., at 436-437. Although the
United States is not a signatory to the Convention itself, in 1968 it acceded
to the United Nations Protocol Relating to the Status of Refugees, which
bound the parties to comply with Articles 2 through 34 of the Convention
as to persons who had become refugees because of events taking place
after January 1, 1951. See INS v. Stevic, 467 U. S., at 416. Because the
Convention established Article 33, and the Protocol merely incorporated
it, we shall refer throughout this opinion to the Convention, even though
it is the Protocol that applies here.

20¢“One of the considerations stated in the Preamble to the Convention
is that the United Nations has ‘endeavored to assure refugees the widest
possible exercise of . . . fundamental rights and freedoms.” The govern-
ment’s offered reading of Article 33.1, however, would narrow the exercise
of those freedoms, since refugees in transit, but not present in a sovereign
area, could freely be returned to their persecutors. This would hardly
provide refugees with ‘the widest possible exercise’ of fundamental human
rights, and would indeed render Article 33.1 ‘a cruel hoax.”” 969 F. 2d,
at 1363.

21'The Netherlands, Belgium, the Federal Republic of Germany, Italy,
Sweden, and Switzerland. See id., at 1365.
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allow ambiguous legislative history to outweigh the Conven-
tion’s plain text. Id., at 1366.2
The Second Circuit’s decision conflicted with the Eleventh
Circuit’s decision in Haitian Refugee Center v. Baker, 953
F. 2d 1498 (1992), and with the opinion expressed by Judge
Edwards in Haitian Refugee Center v. Gracey, 257 U.S.
App. D. C. 367, 410-414, 809 F. 2d 794, 837-841 (1987) (opinion
concurring in part and dissenting in part). Because of the
manifest importance of the issue, we granted certiorari, 506
U. S. 814 (1992).2
I11

Both parties argue that the plain language of § 243(h)(1) is
dispositive. It reads as follows:

“The Attorney General shall not deport or return
any alien (other than an alien described in section
1251(a)(4)(D) of this title) to a country if the Attorney
General determines that such alien’s life or freedom
would be threatened in such country on account of race,
religion, nationality, membership in a particular social
group, or political opinion.” 8 U. S. C. §1253(h)(1) (1988
ed., Supp. IV).

Respondents emphasize the words “any alien” and “return”;
neither term is limited to aliens within the United States.
Respondents also contend that the 1980 amendment deleting
the words “within the United States” from the prior text
of §243(h), see n. 2, supra, obviously gave the statute an

2 Judge Newman concurred separately, id., at 1368-1369, and Judge
Walker dissented, noting that the 1980 amendment eliminating the phrase
“within the United States” evidenced only an intent to extend the cover-
age of §243(h) to exclusion proceedings because the Court had previously
interpreted those words as limiting the section’s coverage to deportation
proceedings, id., at 1375-1377. See Leng May Ma v. Barber, 357 U. S. 185,
187-189 (1958); see also Plyler v. Doe, 457 U. S. 202, 212-213, n. 12 (1982).

2 0n November 30, 1992, we denied respondents’ motion to suspend
briefing. 506 U. S. 996.
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extraterritorial effect. This change, they further argue,
was required in order to conform the statute to the text of
Article 33.1 of the Convention, which they find as unambigu-
ous as the present statutory text.

Petitioners’ response is that a fair reading of the INA as
a whole demonstrates that §243(h) does not apply to actions
taken by the President or Coast Guard outside the United
States; that the legislative history of the 1980 amendment
supports their reading; and that both the text and the negoti-
ating history of Article 33 of the Convention indicate that it
was not intended to have any extraterritorial effect.

We shall first review the text and structure of the statute
and its 1980 amendment, and then consider the text and ne-
gotiating history of the Convention.

A. The Text and Structure of the INA

Although §243(h)(1) refers only to the Attorney General,
the Court of Appeals found it “difficult to believe that the
proscription of § 243(h)(1)—returning an alien to his persecu-
tors—was forbidden if done by the attorney general but per-
mitted if done by some other arm of the executive branch.”
969 F. 2d, at 1360. Congress “understood” that the Attor-
ney General is the “President’s agent for dealing with immi-
gration matters,” and would intend any reference to her to
restrict similar actions of any Government official. Ibud.
As evidence of this understanding, the court cited 8 U. S. C.
§1103(a). That section, however, conveys to us a different
message. It provides, in part:

“The Attorney General shall be charged with the ad-
ministration and enforcement of this chapter and all
other laws relating to the immigration and naturaliza-
tion of aliens, except insofar as this chapter or such
laws relate to the powers, functions, and duties con-
ferred upon the President, the Secretary of State, the
officers of the Department of State, or diplomatic or
consular officers . ...” (Emphasis added.)
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Other provisions of the Act expressly confer certain re-
sponsibilities on the Secretary of State,? the President,?
and, indeed, on certain other officers as well.?6 The 1981 and
1992 Executive Orders expressly relied on statutory provi-
sions that confer authority on the President to suspend the
entry of “any class of aliens” or to “impose on the entry of
aliens any restrictions he may deem to be appropriate.” 2
We cannot say that the interdiction program created by the
President, which the Coast Guard was ordered to enforce,
usurped authority that Congress had delegated to, or impli-
cated responsibilities that it had imposed on, the Attorney
General alone.?®

#See 8 U.S. C. §§1104, 1105, 1153, 1201, and 1202 (1988 ed. and Supp.
Iv).

% See 8 U.S. C. §§1157(a), (b), and (d); §1182(f); §§1185(a) and (b); and
§ 1324a(d) (1988 ed. and Supp. IV).

% See §§1161(a), (b), and (c) (Secretaries of Agriculture and Labor);
§ 1188 (Secretary of Labor); § 1421 (federal courts).

21Title 8 U. S. C. §1182(f) provides: “Whenever the President finds that
the entry of any aliens or of any class of aliens into the United States
would be detrimental to the interests of the United States, he may by
proclamation, and for such period as he shall deem necessary, suspend the
entry of all aliens or any class of aliens as immigrant or nonimmigrants,
or impose on the entry of aliens any restrictions he may deem to be
appropriate.”

21t is true that Executive Order No. 12807, 57 Fed. Reg. 23133, 23134
(1992), grants the Attorney General certain authority under the interdic-
tion program (“The Secretary of the Department in which the Coast Guard
is operating, in consultation, where appropriate, with the . . . Attorney
General . . . shall issue appropriate instructions to the Coast Guard,” and
“the Attorney General, in his unreviewable discretion, may decide that a
person who is a refugee will not be returned without his consent”). Under
the first phrase, however, any authority the Attorney General retains is
subsidiary to that of the Coast Guard’s leaders, who give the appropriate
commands, and of the Coast Guard itself, which carries them out. As for
the second phrase, under neither President Bush nor President Clinton
has the Attorney General chosen to exercise those discretionary powers.
Even if she had, she would have been carrying out an executive, rather
than a legislative, command, and therefore would not necessarily have
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The reference to the Attorney General in the statutory
text is significant not only because that term cannot reason-
ably be construed to describe either the President or the
Coast Guard, but also because it suggests that it applies only
to the Attorney General’s normal responsibilities under the
INA. The most relevant of those responsibilities for our
purposes are her conduct of the deportation and exclusion
hearings in which requests for asylum or for withholding of
deportation under §243(h) are ordinarily advanced. Since
there is no provision in the statute for the conduct of such
proceedings outside the United States, and since Part V and
other provisions of the INA 2 obviously contemplate that
such proceedings would be held in the country, we cannot
reasonably construe §243(h) to limit the Attorney General’s
actions in geographic areas where she has not been author-
ized to conduct such proceedings. Part V of the INA con-
tains no reference to a possible extraterritorial application.

Even if Part V of the Act were not limited to strictly do-
mestic procedures, the presumption that Acts of Congress do
not ordinarily apply outside our borders would support an
interpretation of §243(h) as applying only within United
States territory. See, e. g., EEOC v. Arabian American Oil
Co., 499 U. S. 244, 248 (1991) (citing Foley Bros., Inc. v. Fi-
lardo, 336 U. S. 281, 285 (1949)); Lujan v. Defenders of Wild-
life, 504 U.S. 555, 585-589, and n. 4 (1992) (STEVENS, J.,
concurring in judgment); see also Argentine Republic v.
Amerada Hess Shipping Corp., 488 U.S. 428, 440 (1989)
(“When it desires to do so, Congress knows how to place the
high seas within the jurisdictional reach of a statute”). The
Court of Appeals held that the presumption against extrater-
ritoriality had “no relevance in the present context” because
there was no risk that §243(h), which can be enforced only

been bound by §243(h)(1). Respondents challenge a program of interdic-
tion and repatriation established by the President and enforced by the
Coast Guard.

2 See, e. g., §1158(a), quoted in n. 11, supra.
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in United States courts against the United States Attorney
General, would conflict with the laws of other nations. 969
F. 2d, at 1358. We have recently held, however, that the
presumption has a foundation broader than the desire to
avoid conflict with the laws of other nations. Swmith v.
United States, 507 U. S. 197, 206-207, n. 5 (1993).

Respondents’ expansive interpretation of the word “re-
turn” raises another problem: It would make the word “de-
port” redundant. If “return” referred solely to the destina-
tion to which the alien is to be removed, it alone would have
been sufficient to encompass aliens involved in both deporta-
tion and exclusion proceedings. And if Congress had meant
to refer to all aliens who might be sent back to potential
oppressors, regardless of their location, the word “deport”
would have been unnecessary. By using both words, the
statute implies an exclusively territorial application, in the
context of both kinds of domestic immigration proceedings.
The use of both words reflects the traditional division be-
tween the two kinds of aliens and the two kinds of hearings.
We can reasonably conclude that Congress used the two
words “deport” and “return” only to make §243(h)’s protec-
tion available in both deportation and exclusion proceedings.
Indeed, the history of the 1980 amendment confirms that
conclusion.

B. The History of the Refugee Act of 1980

As enacted in 1952, § 243(h) authorized the Attorney Gen-
eral to withhold deportation of aliens “within the United
States.”?*® Six years later we considered the question
whether it applied to an alien who had been paroled into the
country while her admissibility was being determined. We
held that even though she was physically present within our
borders, she was not “within the United States” as those
words were used in §243(h). Leng May Ma v. Barber, 357

3066 Stat. 214; see also n. 2, supra.
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U. S. 185, 186 (1958).21  We explained the important distine-
tion between “deportation” or “expulsion,” on the one hand,
and “exclusion,” on the other:

“It is important to note at the outset that our immi-
gration laws have long made a distinction between those
aliens who have come to our shores seeking admission,
such as petitioner, and those who are within the United
States after an entry, irrespective of its legality. In the
latter instance the Court has recognized additional
rights and privileges not extended to those in the former
category who are merely ‘on the threshold of initial
entry.” Shaughnessy v. United States ex rel. Mezei, 345
U. S. 206, 212 (1953). See Kwong Hai Chew v. Colding,
344 U. S. 590, 596 (1953). The distinction was carefully
preserved in Title IT of the Immigration and Nationality
Act.” Id., at 187.

Under the INA, both then and now, those seeking “admis-
sion” and trying to avoid “exclusion” were already within
our territory (or at its border), but the law treated them as
though they had never entered the United States at all; they
were within United States territory but not “within the
United States.” Those who had been admitted (or found
their way in) but sought to avoid “expulsion” had the added
benefit of “deportation proceedings”; they were both within
United States territory and “within the United States.”
Ibid. Although the phrase “within the United States” pre-
sumed the alien’s actual presence in the United States, it had
more to do with an alien’s legal status than with his location.

The 1980 amendment erased the long-maintained distinc-
tion between deportable and excludable aliens for purposes
of §243(h). By adding the word “return” and removing the
words “within the United States” from § 243(h), Congress ex-

31“We conclude that petitioner’s parole did not alter her status as an
excluded alien or otherwise bring her ‘within the United States’ in the
meaning of §243(h).” 357 U. S., at 186.
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tended the statute’s protection to both types of aliens, but it
did nothing to change the presumption that both types of
aliens would continue to be found only within United States
territory. The removal of the phrase “within the United
States” cured the most obvious drawback of §243(h): As in-
terpreted in Leng May Ma, its protection was available only
to aliens subject to deportation proceedings.

Of course, in addition to this most obvious purpose, it is
possible that the 1980 amendment also removed any terri-
torial limitation of the statute, and Congress might have
intended a double-barreled result.** That possibility, how-
ever, is not a substitute for the affirmative evidence of in-
tended extraterritorial application that our cases require.
Moreover, in our review of the history of the amendment, we
have found no support whatsoever for that latter, alterna-
tive, purpose.

The addition of the phrase “or return” and the deletion of
the phrase “within the United States” are the only relevant
changes made by the 1980 amendment to §243(h)(1), and
they are fully explained by the intent to apply §243(h) to
exclusion as well as to deportation proceedings. That intent
is plainly identified in the legislative history of the amend-
ment.?® There is no change in the 1980 amendment, how-
ever, that could only be explained by an assumption that
Congress also intended to provide for the statute’s extrater-
ritorial application. It would have been extraordinary for
Congress to make such an important change in the law with-
out any mention of that possible effect. Not a scintilla of
evidence of such an intent can be found in the legislative
history.

32 Even respondents acknowledge that §243(h) did not apply extraterri-
torially before its amendment. See Brief for Respondents 9, 12.

3 See H. R. Rep. No. 96-608, p. 30 (1979) (the changes “require . . . the
Attorney General to withhold deportation of aliens who qualify as refu-
gees and who are in exclusion as well as deportation, proceedings”); see
also S. Rep. No. 96-256, p. 17 (1979).
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In sum, all available evidence about the meaning of
§ 243(h)—the Government official at whom it is directed, its
location in the Act, its failure to suggest any extraterritorial
application, the 1980 amendment that gave it a dual refer-
ence to “deport or return,” and the relevance of that dual
structure to immigration law in general—leads unerringly to
the conclusion that it applies in only one context: the domes-
tic procedures by which the Attorney General determines
whether deportable and excludable aliens may remain in the
United States.

v

Although the protection afforded by §243(h) did not apply
in exclusion proceedings before 1980, other provisions of the
Act did authorize relief for aliens at the border seeking pro-
tection as refugees in the United States. See INS v. Stevic,
467 U. S., at 415-416. When the United States acceded to
the Protocol in 1968, therefore, the INA already offered
some protection to both classes of refugees. It offered no
such protection to any alien who was beyond the territorial
waters of the United States, though, and we would not ex-
pect the Government to assume a burden as to those aliens
without some acknowledgment of its dramatically broadened
scope. Both Congress and the Executive Branch gave ex-
tensive consideration to the Protocol before ratifying it in
1968; in all of their published consideration of it there ap-
pears no mention of the possibility that the United States
was assuming any extraterritorial obligations.?® Neverthe-

34“The President and the Senate believed that the Protocol was largely
consistent with existing law. There are many statements to that effect
in the legislative history of the accession to the Protocol. E.g., S. Exec.
Rep. No. 14, 90th Cong., 2d Sess., 4 (1968) (‘refugees in the United States
have long enjoyed the protection and the rights which the protocol calls
for’); id., at 6, 7 (‘the United States already meets the standards of the
Protocol’); see also, id., at 2; S. Exec. K, 90th Cong., 2d Sess., I1I, VII
(1968); 114 Cong. Rec. 29391 (1968) (remarks of Sen. Mansfield); id., at
27757 (remarks of Sen. Proxmire). And it was ‘absolutely clear’ that the
Protocol would not ‘requirfe] the United States to admit new categories or
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less, because the history of the 1980 Act does disclose a gen-
eral intent to conform our law to Article 33 of the Conven-
tion, it might be argued that the extraterritorial obligations
imposed by Article 33 were so clear that Congress, in acced-
ing to the Protocol, and then in amending the statute to har-
monize the two, meant to give the latter a correspondingly
extraterritorial effect. Or, just as the statute might have
imposed an extraterritorial obligation that the Convention
does not (the argument we have just rejected), the Conven-
tion might have established an extraterritorial obligation
which the statute does not; under the Supremacy Clause,
that broader treaty obligation might then provide the con-
trolling rule of law.® With those possibilities in mind we
shall consider both the text and negotiating history of the
Convention itself.

Like the text and the history of § 243(h), the text and nego-
tiating history of Article 33 of the United Nations Conven-
tion are both completely silent with respect to the Article’s
possible application to actions taken by a country outside its
own borders. Respondents argue that the Protocol’s broad
remedial goals require that a nation be prevented from repa-
triating refugees to their potential oppressors whether or
not the refugees are within that nation’s borders. In spite

numbers of aliens.” S. Exec. Rep. No. 14, supra, at 19. It was also be-
lieved that apparent differences between the Protocol and existing statu-
tory law could be reconciled by the Attorney General in administration
and did not require any modification of statutory language. See, e. g,
S. Exec. K, supra, at VIIL.” INS v. Stevic, 467 U. S., at 417-418.

% United States Const., Art. VI, cl. 2, provides: “This Constitution, and
the Laws of the United States which shall be made in Pursuance thereof;
and all Treaties made, or which shall be made, under the Authority of the
United States, shall be the supreme Law of the Land . ...” In Murray
v. Schooner Charming Betsy, 2 Cranch 64, 117-118 (1804), Chief Justice
Marshall wrote that “an act of congress ought never to be construed to
violate the law of nations if any other possible construction remains . ...”
See also Weinberger v. Rossi, 456 U. S. 25, 32 (1982); Clark v. Allen, 331
U. S. 503, 508-511 (1947); Cook v. United States, 288 U.S. 102, 118-120
(1933).
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of the moral weight of that argument, both the text and ne-
gotiating history of Article 33 affirmatively indicate that it
was not intended to have extraterritorial effect.

A. The Text of the Convention

Two aspects of Article 33’s text are persuasive. The first
is the explicit reference in Article 33.2 to the country in
which the alien is located; the second is the parallel use of
the terms “expel or return,” the latter term explained by the
French word “refouler.”

The full text of Article 33 reads as follows:

“Article 33.—Prohibition of Expulsion or Return
(‘refoulement’)

“l. No Contracting State shall expel or return (‘re-
fouler’) a refugee in any manner whatsoever to the fron-
tiers of territories where his life or freedom would be
threatened on account of his race, religion, nationality,
membership of a particular social group or political
opinion.

“2. The benefit of the present provision may not, how-
ever, be claimed by a refugee whom there are reasonable
grounds for regarding as a danger to the security of the
country in which he is, or who, having been convicted
by a final judgment of a particularly serious crime,
constitutes a danger to the community of that country.”
Convention Relating to the Status of Refugees,
July 28, 1951, 19 U. S. T. 6259, 6276, T. I. A. S. No. 6577
(emphasis added).

Under the second paragraph of Article 33 an alien may not
claim the benefit of the first paragraph if he poses a danger
to the country in which he is located. If the first paragraph
did apply on the high seas, no nation could invoke the second
paragraph’s exception with respect to an alien there: An
alien intercepted on the high seas is in no country at all. If
Article 33.1 applied extraterritorially, therefore, Article 33.2
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would create an absurd anomaly: Dangerous aliens on the
high seas would be entitled to the benefits of 33.1 while those
residing in the country that sought to expel them would not.
It is more reasonable to assume that the coverage of 33.2
was limited to those already in the country because it was
understood that 33.1 obligated the signatory state only with
respect to aliens within its territory.*

Article 33.1 uses the words “expel or return (‘refouler’)”
as an obvious parallel to the words “deport or return” in
§243(h)(1). There is no dispute that “expel” has the same
meaning as “deport”; it refers to the deportation or expulsion
of an alien who is already present in the host country. The
dual reference identified and explained in our opinion in Leng
May Ma v. Barber suggests that the term “return (‘re-
fouler’)” refers to the exclusion of aliens who are merely “ ‘on
the threshold of initial entry.”” 357 U.S., at 187 (quoting
Shaughnessy v. United States ex rel. Mezei, 345 U. S. 206,
212 (1953)).

This suggestion—that “return” has a legal meaning nar-
rower than its common meaning—is reinforced by the paren-
thetical reference to “refouler,” a French word that is not
an exact synonym for the English word “return.” Indeed,
neither of two respected English-French dictionaries men-
tions “refouler” as one of many possible French translations

36 Although the parallel provision in §243(h)@2)(D), 8 U.S. C. §243(h)
(2)(D), that was added to the INA in 1980 does not contain the “country
in which he is” language, the general understanding that it was intended
to conform the statute to the Protocol leads us to give it that reading,
particularly since its text is otherwise so similar to Article 33.2. It pro-
vides that §243(h)(1) “shall not apply” to an alien if the Attorney General
determines that “there are reasonable grounds for regarding the alien as
a danger to the security of the United States.” Thus the statutory term
“security of the United States” replaces the Protocol’s term “security of
the country in which he is.” The parallel surely implies that for statutory
purposes “the United States” is “the country in which he is.”
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of “return.”?” Conversely, the English translations of “re-
fouler” do not include the word “return.”® They do, how-
ever, include words like “repulse,” “repel,” “drive back,” and
even “expel.” To the extent that they are relevant, these

37The New Cassell’s French Dictionary 440 (1973) gives this translation:
“return (1) [rfta:n], v.i. Revenir (to come back); retourner (to go back); ren-
trer (to come in again); répondre, répliquer (to answer). To return to the
subject, revenir au sujet, (fam.) revenir a ses moutons.—v.t. Rendre (to
give back); renvoyer (to send back); rembourser (to repay); rapporter (in-
terest); répondre a; rendre compte (to render an account of); élire (candi-
dates). He was returned, il fut élu; the money returns interest, 'argent
rapporte intérét; to return good for evil, rendre le bien pour le mal.—n.
Retour (coming back, going back), m.; rentrée (coming back in), f;; renvoi
(sending back), m.; remise en place (putting back), f;; profit, gain (profit),
m.; restitution (restitution), f; remboursement (reimbursement), m.; élec-
tion (election), f; rapport, compte rendu, relevé, état (report); (Comm.
montant des opérations, montant des remises; bilan (of a bank), m.; (pl.)
produit, m. By return of post, par retour du courrier; in return for, en
retour de; nil return, état néant, m.; on my return, au retour, comme je
revenais chez moi; on sale or return, en dépot, en commission; return
address, addrese de lexpéditeur, f; return home, retour au foyer, m.; re-
turn journey, retour, m.; return match, revanche, f.; return of casualties,
état des pertes, m.; small profits (and) quick returns, petits profits, vente
rapide; the official returns, les relevés officiels, m.pl.; to make some return
for, payer de retour.”

Although there are additional translations in the Larousse Modern
French-English Dictionary 545 (1978), “refouler” is not among them.

B “refouler [rofile], v.t. To drive back, to back (train ete.); to repel; to
compress; to repress, to suppress, to inhibit; to expel (aliens); to refuse
entry; to stem (the tide); to tamp; to tread (grapes etc.) again; to full
(stuffs) again; to ram home (the charge in a gun). Refouler la marée, to
stem, to go against the tide—wv.i. To ebb, to flow back. La marée re-
foule, the tide is ebbing.” Cassell’s, at 627.

“refouler [-le] v. tr. (1). To stem (la marée). | NAUT. To stem (un
courant). || TECHN. To drive in (une cheville); to deliver (I'eau); to full (une
étoffe); to compress (un gaz); to hammer, to fuller (du métal). | MILIT. To
repulse (une attaque); to drive back, to repel (I'ennemi); to ram home (un
projectile). || PHILOS. To repress (un instinct). | CH. DE F. To back (un
train). || F1G. To choke back (un sanglot).

“_v. intr. To flow back (foule); to ebb, to be on the ebb (marée). | MED.
Refoulé, inhibited.” Larousse, at 607.
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translations imply that “return” means a defensive act of re-
sistance or exclusion at a border rather than an act of trans-
porting someone to a particular destination. In the context
of the Convention, to “return” means to “repulse” rather
than to “reinstate.”®

The text of Article 33 thus fits with Judge Edwards’ under-
standing that “‘expulsion’ would refer to a ‘refugee already
admitted into a country’ and that ‘return’ would refer to a
‘refugee already within the territory but not yet resident
there.” Thus, the Protocol was not intended to govern par-
ties’ conduct outside of their national borders.” Haitian
Refugee Center v. Gracey, 2567 U. S. App. D. C., at 413, 809
F. 2d, at 840 (footnotes omitted). From the time of the Con-
vention, commentators have consistently agreed with this
view.*

39 Under Article 33, after all, a nation is not prevented from sending a
threatened refugee back only to his homeland, or even to the country that
he has most recently departed; in some cases Article 33 would even pre-
vent a nation from sending a refugee to a country where he had never
been. Because the word “return,” in its common meaning, would make
no sense in that situation (one cannot return, or be returned, to a place
one has never been), we think it means something closer to “exclude” than
“send back.”

40See, e. g., N. Robinson, Convention Relating to the Status of Refugees:
Its History, Contents and Interpretation 162-163 (1953) (“The Study on
Statelessness[, U. N. Dept. of Social Affairs 60 (1949),] defined ‘expulsion’
as ‘the juridical decision taken by the judicial or administrative authorities
whereby an individual is ordered to leave the territory of the country’ and
‘reconduction’ (which is the equivalent of ‘refoulement’ and was changed
by the Ad Hoc Committee to the word ‘return’) as ‘the mere physical act
of ejecting from the national territory a person residing therein who has
gained entry or is residing regularly or irregularly.” ... Art. 33 concerns
refugees who have gained entry into the territory of a Contracting State,
legally or illegally, but not to refugees who seek entrance into [the] terri-
tory”); 2 A. Grahl-Madsen, The Status of Refugees in International Law
94 (1972) (“[Non-refoulement] may only be invoked in respect of persons
who are already present—lawfully or unlawfully—in the territory of a
Contracting State. Article 33 only prohibits the expulsion or return (re-
foulement) of refugees to territories where they are likely to suffer perse-
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The drafters of the Convention and the parties to the Pro-
tocol—like the drafters of §243(h)—may not have contem-
plated that any nation would gather fleeing refugees and re-
turn them to the one country they had desperately sought to
escape; such actions may even violate the spirit of Article 33;
but a treaty cannot impose uncontemplated extraterritorial
obligations on those who ratify it through no more than its
general humanitarian intent. Because the text of Article 33
cannot reasonably be read to say anything at all about a na-
tion’s actions toward aliens outside its own territory, it does
not prohibit such actions.*

cution; it does not obligate the Contracting State to admit any person who
has not already set foot on their respective territories”). A more recent
work describes the evolution of non-refoulement into the international
(and possibly extraterritorial) duty of nonreturn relied on by respondents,
but it also admits that in 1951 non-refoulement had a narrower meaning,
and did not encompass extraterritorial obligations. Moreover, it de-
scribes both “expel” and “return” as terms referring to one nation’s trans-
portation of an alien out of its own territory and into another. See G.
Goodwin-Gill, The Refugee in International Law 74-76 (1983).

Even the United Nations High Commissioner for Refugees has implic-
itly acknowledged that the Convention has no extraterritorial application.
While conceding that the Convention does not mandate any specific proce-
dure by which to determine whether an alien qualifies as a refugee, the
“basic requirements” his office has established impose an exclusively terri-
torial burden, and announce that any alien protected by the Convention
(and by its promise of non-refoulement) will be found either “‘at the bor-
der or in the territory of a Contracting State.”” Office of United Nations
High Commissioner for Refugees, Handbook on Procedures and Criteria
for Determining Refugee Status 46 (Geneva, Sept. 1979) (quoting Official
Records of the General Assembly, Thirty-second Session, Supplement No.
12 (A/32/12/Add.1), paragraph 53(6)(e)). Those basic requirements also es-
tablish the right of an applicant for refugee status “‘to remain in the coun-
try pending a decision on his initial request.”” Handbook on Refugee Sta-
tus, at 460 (emphasis added).

“1The Convention’s failure to prevent the extraterritorial reconduction
of aliens has been generally acknowledged (and regretted). See Aga
Khan, Legal Problems Relating to Refugees and Displaced Persons, in
Hague Academy of Int’l Law, 149 Recueil des Cours 287, 318 (1976) (“Does
the non-refoulement rule . . . apply . . . only to those already within the
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B. The Negotiating History of the Convention

In early drafts of the Convention, what finally emerged as
Article 33 was numbered 28. At a negotiating conference of
plenipotentiaries held in Geneva, Switzerland, on July 11,
1951, the Swiss delegate explained his understanding that
the words “expel” and “return” covered only refugees who
had entered the host country. He stated:

“Mr. ZUTTER (Switzerland) said that the Swiss Fed-
eral Government saw no reason why article 28 should
not be adopted as it stood; for the article was a neces-
sary one. He thought, however, that its wording left
room for various interpretations, particularly as to the
meaning to be attached to the words ‘expel’ and ‘return’.
In the Swiss Government’s view, the term “expulsion”
applied to a refugee who had already been admitted to
the territory of a country. The term ‘refoulement’, on
the other hand, had a vaguer meaning; it could not, how-
ever, be applied to a refugee who had not yet entered the
territory of a country. The word ‘return’, used in the
English text, gave that idea exactly. Yet article 28 im-
plied the existence of two categories of refugee: refugees
who were liable to be expelled, and those who were lia-
ble to be returned. In any case, the States represented
at the Conference should take a definite position with
regard to the meaning to be attached to the word ‘re-
turn’. The Swiss Government considered that in the

territory of the Contracting State? . .. There is thus a serious gap in
refugee law as established by the 1951 Convention and other related in-
struments and it is high time that this gap should be filled”); Robinson,
Convention Relating to the Status of Refugees, at 163 (“[1]f a refugee has
succeeded in eluding the frontier guards, he is safe; if he has not, it is his
hard luck. It cannot be said that this is a satisfactory solution of the
problem of asylum”); Goodwin-Gill, The Refugee in International Law, at
87 (“A categorical refusal of disembarkation cannot be equated with breach
of the principle of non-refoulement, even though it may result in serious
consequences for asylum-seekers”).
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present instance the word applied solely to refugees who
had already entered a country, but were not yet resident
there. According to that interpretation, States were
not compelled to allow large groups of persons claiming
refugee status to cross its frontiers. He would be glad
to know whether the States represented at the Confer-
ence accepted his interpretations of the two terms in
question. If they did, Switzerland would be willing to
accept article 28, which was one of the articles in respect
of which States could not, under article 36 of the draft
Convention, enter a reservation.” (Emphases added.)*?

No one expressed disagreement with the position of the
Swiss delegate on that day or at the session two weeks later
when Article 28 was again discussed. At that session, the
delegate of the Netherlands recalled the Swiss delegate’s
earlier position:

“Baron van BOETZELAER (Netherlands) recalled
that at the first reading the Swiss representative had
expressed the opinion that the word ‘expulsion’ related
to a refugee already admitted into a country, whereas
the word ‘return’ (‘refoulement’) related to a refugee
already within the territory but not yet resident there.
According to that interpretation, article 28 would not
have involved any obligations in the possible case of
mass migrations across frontiers or of attempted mass
migrations.

“He wished to revert to that point, because the Neth-
erlands Government attached very great importance to
the scope of the provision now contained in article 33.
The Netherlands could not accept any legal obligations
in respect of large groups of refugees seeking access to
its territory.

42 Conference of Plenipotentiaries on the Status of Refugees and State-
less Persons, Summary Record of the Sixteenth Meeting, U. N. Doc. A/
CONF.2/SR.16, p. 6 (July 11, 1951).
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“At the first reading the representatives of Belgium,
the Federal Republic of Germany, Italy, the Netherlands
and Sweden had supported the Swiss interpretation.
From conversations he had since had with other repre-
sentatives, he had gathered that the general consensus
of opinion was in favour of the Swiss interpretation.

“In order to dispel any possible ambiguity and to reas-
sure his Government, he wished to have it placed on
record that the Conference was in agreement with the
interpretation that the possibility of mass migrations
across frontiers or of attempted mass migrations was
not covered by article 33.

“There being no objection, the PRESIDENT ruled
that the interpretation given by the Netherlands repre-
sentative should be placed on record.

“Mr. HOARE (United Kingdom) remarked that the
Style Committee had considered that the word ‘return’
was the nearest equivalent in English to the French
term ‘refoulement’. He assumed that the word ‘return’
as used in the English text had no wider meaning.

“The PRESIDENT suggested that in accordance with
the practice followed in previous Conventions, the
French word ‘“refoulement’ (‘refouler’ in verbal uses)
should be included in brackets and between inverted
commas after the English word ‘return’ wherever the
latter occurred in the text.” (Emphasis added.)*?

Although the significance of the President’s comment that
the remarks should be “placed on record” is not entirely
clear, this much cannot be denied: At one time there was
a “general consensus,” and in July 1951 several delegates
understood the right of non-refoulement to apply only to

43 Conference of Plenipotentiaries on the Status of Refugees and State-
less Persons, Summary Record of the Thirty-fifth Meeting, U. N. Doc. A/
CONF.2/SR.35, pp. 21-22 (July 25, 1951).
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aliens physically present in the host country.** There is no
record of any later disagreement with that position. More-
over, the term “refouler” was included in the English ver-
sion of the text to avoid the expressed concern about an in-
appropriately broad reading of the English word “return.”

Therefore, even if we believed that Executive Order No.
12807 violated the intent of some signatory states to protect
all aliens, wherever they might be found, from being trans-
ported to potential oppressors, we must acknowledge that
other signatory states carefully—and successfully—sought
to avoid just that implication. The negotiating history,
which suggests that the Convention’s limited reach resulted
from a deliberate bargain, is not dispositive, but it solidly
supports our reluctance to interpret Article 33 to impose ob-
ligations on the contracting parties that are broader than the
text commands. We do not read that text to apply to aliens
interdicted on the high seas.

v

Respondents contend that the dangers faced by Haitians
who are unwillingly repatriated demonstrate that the judg-
ment of the Court of Appeals fulfilled the central purpose of
the Convention and the Refugee Act of 1980. While we
must, of course, be guided by the high purpose of both the
treaty and the statute, we are not persuaded that either one
places any limit on the President’s authority to repatriate
aliens interdicted beyond the territorial seas of the United
States.

It is perfectly clear that 8 U.S.C. §1182(f), see n. 27,
supra, grants the President ample power to establish a naval
blockade that would simply deny illegal Haitian migrants the
ability to disembark on our shores. Whether the President’s
chosen method of preventing the “attempted mass migra-

4“The Swiss delegate’s statement strongly suggests, moreover, that at
least one nation’s accession to the Convention was conditioned on this
understanding.
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tion” of thousands of Haitians—to use the Dutch delegate’s
phrase—poses a greater risk of harm to Haitians who might
otherwise face a long and dangerous return voyage is irrele-
vant to the scope of his authority to take action that neither
the Convention nor the statute clearly prohibits. As we
have already noted, Acts of Congress normally do not have
extraterritorial application unless such an intent is clearly
manifested. That presumption has special force when we
are construing treaty and statutory provisions that may in-
volve foreign and military affairs for which the President has
unique responsibility. Cf. United States v. Curtiss-Wright
Export Corp., 299 U. S. 304 (1936). We therefore find our-
selves in agreement with the conclusion expressed in Judge
Edwards’ concurring opinion in Gracey, 257 U. S. App. D. C.,
at 414, 809 F. 2d, at 841:

“This case presents a painfully common situation in
which desperate people, convinced that they can no
longer remain in their homeland, take desperate meas-
ures to escape. Although the human crisis is compel-
ling, there is no solution to be found in a judicial
remedy.”

The judgment of the Court of Appeals is reversed.
It is so ordered.

JUSTICE BLACKMUN, dissenting.

When, in 1968, the United States acceded to the United
Nations Protocol Relating to the Status of Refugees, Jan. 31,
1967, [1968] 19 U.S.T. 6223, T. 1. A. S. No. 6577, it pledged
not to “return (‘refouler’) a refugee in any manner whatso-
ever” to a place where he would face political persecution.
In 1980, Congress amended our immigration law to reflect
the Protocol’s directives. Refugee Act of 1980, 94 Stat. 102.
See INS v. Cardoza-Fonseca, 480 U. S. 421, 429, 436-437, 440
(1987); INS v. Stevic, 467 U. S. 407, 418, 421 (1984). Today’s
majority nevertheless decides that the forced repatriation of
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the Haitian refugees is perfectly legal, because the word “re-
turn” does not mean return, ante, at 174, 180-182, because
the opposite of “within the United States” is not outside the
United States, ante, at 175, and because the official charged
with controlling immigration has no role in enforcing an
order to control immigration, ante, at 171-173.

I believe that the duty of nonreturn expressed in both the
Protocol and the statute is clear. The majority finds it “ex-
traordinary,” ante, at 176, that Congress would have in-
tended the ban on returning “any alien” to apply to aliens at
sea. That Congress would have meant what it said is not
remarkable. What is extraordinary in this case is that the
Executive, in disregard of the law, would take to the seas
to intercept fleeing refugees and force them back to their
persecutors—and that the Court would strain to sanction
that conduct.

I

I begin with the Convention,! for it is undisputed that the
Refugee Act of 1980 was passed to conform our law to Article
33, and that “the nondiscretionary duty imposed by §243(h)
parallels the United States’ mandatory nonrefoulement obli-
gations under Article 33.1 ....” INS v. Doherty, 502 U. S.
314, 331 (1992) (SCALIA, J., concurring in judgment in part
and dissenting in part). See also Cardoza-Fonseca, 480
U. S., at 429, 436-437, 440; Stevic, 467 U. S., at 418,421. The
Convention thus constitutes the backdrop against which the
statute must be understood.?

! United Nations Convention Relating to the Status of Refugees, July
28,1951,19 U. S. T. 6259, 189 U. N. T. S. 150, T. I. A. S. No. 6577. Because
the Protocol to which the United States acceded incorporated the Conven-
tion’s Article 33, I shall follow the form of the majority, see ante, at 169,
n. 19, and shall refer throughout this dissent (unless the distinction is rele-
vant) only to the Convention.

2This Court has recognized that Article 33 has independent force. See,
e. 9., INS v. Stevic, 467 U. S., at 428-430, n. 22 (By modifying his discre-
tionary practice, Attorney General “‘implemented’” and “honor[ed]” the
Protocol’s requirements). Because I agree with the near-universal under-
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A

Article 33.1 of the Convention states categorically and
without geographical limitation:

“No Contracting State shall expel or return (‘refouler’)
a refugee in any manner whatsoever to the frontiers of
territories where his life or freedom would be threat-
ened on account of his race, religion, nationality, mem-
bership of a particular social group or political opinion.”

The terms are unambiguous. Vulnerable refugees shall
not be returned. The language is clear, and the command is
straightforward; that should be the end of the inquiry. In-
deed, until litigation ensued, see Haitian Refugee Center v.
Gracey, 257 U.S. App. D. C. 367, 809 F. 2d 794 (1987), the
Government consistently acknowledged that the Convention
applied on the high seas.?

The majority, however, has difficulty with the treaty’s use
of the term “return (‘refouler’).” “Return,” it claims, does
not mean return, but instead has a distinctive legal meaning.

standing that the obligations imposed by treaty and the statute are
coextensive, I do not find it necessary to rely on the Protocol standing
alone. As the majority suggests, however, ante, at 178, to the extent that
the treaty is more generous than the statute, the latter should not be read
to limit the former.

3See, e.g., 5 Op. Off. Legal Counsel 242, 248 (1981) (under proposed
interdiction of Haitian flag vessels, “[ilndividuals who claim that they will
be persecuted . . . must be given an opportunity to substantiate their
claims” under the Convention); United States as a Country of Mass First
Asylum: Hearing before the Subcommittee on Immigration and Refugee
Policy of the Senate Committee on the Judiciary, 97th Cong., 1st Sess.,
208-209 (1981) (letter from Office of Attorney General stating: “Aliens who
have not reached our borders (such as those on board interdicted vessels)
are . . . protected . . . by the U. N. Convention and Protocol”); id., at 4
(statement by Thomas O. Enders, Assistant Secretary of State for Inter-
American Affairs, regarding the Haitian interdiction program: “I would
like to also underscore that we intend fully to carry out our obligations
under the U. N. Protocol on the status of refugees”).
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Ante, at 180. For this proposition the Court relies almost
entirely on the fact that American law makes a general dis-
tinction between deportation and exclusion. Without ex-
planation, the majority asserts that in light of this distinction
the word “return” as used in the treaty somehow must refer
only to “the exclusion of aliens who are . .. ‘on the threshold
of initial entry.”” Ibid. (citation omitted).

Setting aside for the moment the fact that respondents in
this case seem very much “on the threshold of initial
entry”’—at least in the eyes of the Government that has or-
dered them seized for “attempting to come to the United
States by sea without necessary documentation,” Preamble
to Exec. Order No. 12807, 57 Fed. Reg. 23133 (1992)—I find
this tortured reading unsupported and unnecessary. The
text of the Convention does not ban the “exclusion” of aliens
who have reached some indeterminate “threshold”; it bans
their “return.” It is well settled that a treaty must first be
construed according to its “ordinary meaning.” Article 31.1
of the Vienna Convention on the Law of Treaties, 1155
U.N.T. S.331, T. S. No. 58 (1980), 8 I. L. M. 679 (1969). The
ordinary meaning of “return” is “to bring, send, or put (a
person or thing) back to or in a former position.” Webster’s
Third New International Dictionary 1941 (1986). That de-
scribes precisely what petitioners are doing to the Haitians.
By dispensing with ordinary meaning at the outset, and by
taking instead as its starting point the assumption that “re-
turn,” as used in the treaty, “has a legal meaning narrower
than its common meaning,” ante, at 180, the majority leads
itself astray.

The straightforward interpretation of the duty of non-
return is strongly reinforced by the Convention’s use of the
French term “refouler.” The ordinary meaning of “re-
fouler,” as the majority concedes, ante, at 181-182, is “[t]o re-
pulse,...;todrive back, torepel.” Larousse Modern French-
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English Dictionary 631 (1981).* Thus construed, Article
33.1 of the Convention reads: “No contracting state shall
expel or [repulse, drive back, or repel] a refugee in any man-
ner whatsoever to the frontiers of territories where his life
or freedom would be threatened . ...” That, of course, is
exactly what the Government is doing. It thus is no sur-
prise that when the French press has described the very
policy challenged here, the term it has used is “refouler.”
See, e. g., Le bourbier haitien, Le Monde, May 31-June 1,
1992 (“[L]es Etats-Unis ont décidé de refouler directement
les réfugiés recueillis par la garde cotieré.” (The United
States has decided [de refouler] directly the refugees picked
up by the Coast Guard)).

And yet the majority insists that what has occurred is not,
in fact, “refoulement.” It reaches this conclusion in a pecu-
liar fashion. After acknowledging that the ordinary mean-
ing of “refouler” is “repulse,” “repel,” and “drive back,” the
majority without elaboration declares: “To the extent that
they are relevant, these translations imply that ‘return’
means a defensive act of resistance or exclusion at a
border . ...” Amnte, at 181-182. I am at a loss to find the
narrow notion of “exclusion at a border” in broad terms like
“repulse,” “repel,” and “drive back.” Gage was repulsed
(initially) at Bunker Hill. Lee was repelled at Gettysburg.
Rommel was driven back across North Africa. The majori-
ty’s puzzling progression (“refouler” means repel or drive
back; therefore “return” means only exclude at a border;
therefore the treaty does not apply) hardly justifies a depar-
ture from the path of ordinary meaning. The text of Article

4The Court seems no more convinced than I am by petitioners’ argu-
ment that “refouler” is best translated as “expel.” See Brief for Petition-
ers 38-39. That interpretation, as the Second Circuit observed, would
leave the treaty redundantly forbidding a nation to “expel” or “expel” a
refugee. Haitian Centers Council, Inc. v. McNary, 969 F. 2d 1350, 1363
(1992).
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33.1 is clear, and whether the operative term is “return” or
“refouler,” it prohibits the Government’s actions.?

Article 33.1 is clear not only in what it says, but also in
what it does not say: It does not include any geographical
limitation. It limits only where a refugee may be sent “to,”
not where he may be sent from. This is not surprising,
given that the aim of the provision is to protect refugees
against persecution.

Article 33.2, by contrast, does contain a geographical refer-
ence, and the majority seizes upon this as evidence that the
section as a whole applies only within a signatory’s borders.
That inference is flawed. Article 33.2 states that the benefit
of Article 33.1

“may not . . . be claimed by a refugee whom there are
reasonable grounds for regarding as a danger to the se-
curity of the country in which he is, or who, having been
convicted by a final judgment of a particularly serious
crime, constitutes a danger to the community of that
country.”

The signatories’ understandable decision to allow nations to
deport criminal aliens who have entered their territory
hardly suggests an intent to permit the apprehension and
return of noncriminal aliens who have not entered their ter-
ritory, and who may have no desire ever to enter it. One
wonders what the majority would make of an exception that

51 am surprised by the majority’s apparent belief that (a) the transla-
tions of “refouler” are of uncertain relevance (“To the extent that they
are relevant, these translations imply . . .”), and (b) the term “refouler” is
pertinent only as an aid to understanding the meaning of the English word
“return” (“these translations imply that ‘return’ means . ..”). Ante, at
181-182. The first assumption suggests disregard for the basic rule that
consideration of a treaty’s ordinary meaning must be the first step in its
interpretation. The second assumption, by neglecting to treat the term
“refouler” as significant in and of itself, overlooks the fact that under
Article 46 the French and English versions of the Convention’s text are
equally authoritative.
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removed from the Article’s protection all refugees who “con-
stitute a danger to their families.” By the majority’s logic,
the inclusion of such an exception presumably would render
Article 33.1 applicable only to refugees with families.

Far from constituting “an absurd anomaly,” ante, at 180,
the fact that a state is permitted to “expel or return” a small
class of refugees found within its territory but may not seize
and return refugees who remain outside its frontiers ex-
presses precisely the objectives and concerns of the Conven-
tion. Nonreturn is the rule; the sole exception (neither ap-
plicable nor invoked here) is that a nation endangered by a
refugee’s very presence may “expel or return” him to an un-
safe country if it chooses. The tautological observation that
only a refugee already in a country can pose a danger to the
country “in which he is” proves nothing.

B

The majority further relies on a remark by Baron van
Boetzelaer, the Netherlands’ delegate at the Convention’s
negotiating conference, to support its contention that Ar-
ticle 33 does not apply extraterritorially. This reliance, for
two reasons, is misplaced. First, the isolated statement of a
delegate to the Convention cannot alter the plain meaning
of the treaty itself. Second, placed in its proper context,
Van Boetzelaer’s comment does not support the majority’s
position.

It is axiomatic that a treaty’s plain language must control
absent “extraordinarily strong contrary evidence.” Sumi-
tomo Shoji America, Inc. v. Avagliano, 457 U. S. 176, 185
(1982). See also United States v. Stuart, 489 U. S. 353, 371
(1989) (ScALIA, J., concurring in judgment); id., at 370 (KEN-
NEDY, J., concurring in part and concurring in judgment).
Reliance on a treaty’s negotiating history (travaux prepara-
toires) is a disfavored alternative of last resort, appropriate
only where the terms of the document are obscure or lead
to “manifestly absurd or unreasonable” results. See Vienna
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Convention on the Law of Treaties, Art. 32, 1155 U. N. T. S,,
at 340, 8 I. L. M., at 692. Moreover, even the general rule
of treaty construction allowing limited resort to travaux pre-
paratoires “has no application to oral statements made by
those engaged in negotiating the treaty which were not em-
bodied in any writing and were not communicated to the gov-
ernment of the negotiator or to its ratifying body.” Arizona
v. California, 292 U. S. 341, 360 (1934). There is no evidence
that the comment on which the majority relies was ever com-
municated to the United States Government or to the Senate
in connection with the ratification of the Protocol.

The pitfalls of relying on the negotiating record are under-
scored by the fact that Baron van Boetzelaer’s remarks al-
most certainly represent, in the words of the United Nations
High Commissioner for Refugees, a mere “parliamentary
gesture by a delegate whose views did not prevail upon the
negotiating conference as a whole” (emphasis in original).
Brief for Office of United Nations High Commissioner for
Refugees as Amicus Curiae 24. The Baron, like the Swiss
delegate whose sentiments he restated, expressed a desire
to reserve the right to close borders to large groups of refu-
gees. “According to [the Swiss delegate’s] interpretation,
States were not compelled to allow large groups of persons
claiming refugee status to cross [their] frontiers.” Confer-
ence of Plenipotentiaries on the Status of Refugees and
Stateless Persons, Summary Record of the Sixteenth Meet-
ing, U. N. Doc. A/CONF.2/SR.16, p. 6 (July 11, 1951). Arti-
cle 33, Van Boetzelaer maintained, “would not have involved
any obligations in the possible case of mass migrations across
frontiers or of attempted mass migrations” and this was im-
portant because “[tlhe Netherlands could not accept any
legal obligations in respect of large groups of refugees seek-
ing access to its territory.” Conference of Plenipotentiaries
on the Status of Refugees and Stateless Persons, Summary
Record of the Thirty-fifth Meeting, U. N. Doc. A/CONF.2/
SR.35, pp. 21-22 (July 25, 1951) (hereafter A/Conf.2/SR.35).
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Yet no one seriously contends that the treaty’s protections
depend on the number of refugees who are fleeing persecu-
tion. Allowing a state to disavow “any obligations” in the
case of mass migrations or attempted mass migrations would
eviscerate Article 33, leaving it applicable only to “small”
migrations and “small” attempted migrations.

There is strong evidence as well that the Conference re-
jected the right to close land borders where to do so would
trap refugees in the persecutors’ territory.® Indeed, the
majority agrees that the Convention does apply to refugees
who have reached the border. Amnte, at 181-182. The ma-
jority thus cannot maintain that Van Boetzelaer’s interpreta-
tion prevailed.

5In proceedings prior to that at which Van Boetzelaer made his re-
marks, the Ad Hoc Committee delegates from France, Belgium, and the
United Kingdom had made clear that the principle of non-refoulement,
which existed only in France and Belgium, did proscribe the rejection of
refugees at a country’s frontier. Ad Hoc Committee on Statelessness and
Related Problems, Summary Record of the Twenty-First Meeting, U. N.
Doc. E/AC.32/SR.21, pp. 4-5 (1950). Consistent with the United States’
historically strong support of nonreturn, the United States delegate to the
Committee, Louis Henkin, confirmed this:

“Whether it was a question of closing the frontier to a refugee who
asked admittance, or of turning him back after he had crossed the frontier,
or even of expelling him after he had been admitted to residence in the
territory, the problem was more or less the same.

“Whatever the case might be . . . he must not be turned back to a
country where his life or freedom could be threatened. No consideration
of public order should be allowed to overrule that guarantee, for if the
State concerned wished to get rid of the refugee at all costs, it could send
him to another country or place him in an internment camp.” Ad Hoc
Committee on Statelessness and Related Problems, Summary Record of
the Twentieth Meeting, U. N. Doc. E/AC.32/SR.20, 1954 and 55, pp. 11-
12 (1950).

Speaking next, the Israeli delegate to the Ad Hoc Committee concluded:
“The Committee had already settled the humanitarian question of sending
any refugee . . . back to a territory where his life or liberty might be in
danger.” Id., 161, at 13.
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That it did not is evidenced by the fact that Baron van
Boetzelaer’s interpretation was merely “placed on record,”
unlike formal amendments to the Convention which were
“agreed to” or “adopted.”” It should not be assumed that
other delegates agreed with the comment simply because
they did not object to their colleague’s request to memorial-
ize it, and the majority’s statement that “this much cannot be
denied: At one time there was a ‘general consensus,’”” ante,
at 186, is wrong. All that can be said is that at one time
Baron van Boetzelaer remarked that “he had gathered” that
there was a general consensus, and that his interpretation
was placed on record.

In any event, even if Van Boetzelaer’s statement had been
“agreed to” as reflecting the dominant view, this is not a
case about the right of a nation to close its borders. This is
a case in which a Nation has gone forth to seize aliens who
are not at its borders and return them to persecution. Noth-
ing in the comments relied on by the majority even hints at
an intention on the part of the drafters to countenance a
course of conduct so at odds with the Convention’s basic
purpose.®

"See, e. g., A/Conf.2/SR.35, at 22 (“adopt[ing] unanimously” the proposal
to place the word “refouler” alongside the word “return”; ibid. (“adopt-
[ing] unanimously” the suggestion that the words “membership of a partic-
ular social group” be inserted); ibid. (“agree[ing]” to changes in the actual
wording of Article 33).

8The majority also cites secondary sources that, it claims, share its
reading of the Convention. See ante, at 182-184, nn. 40 and 41. Not one
of these authorities suggests that any signatory nation sought to reserve
the right to seize refugees outside its territory and forcibly return them
to their persecutors. Indeed, the first work cited explains that the entire
reason for the drafting of Article 33 was “the consideration that the
turning back of a refugee to the frontiers of a country where his life or
freedom is threatened on account of race or similar grounds would be
tantamount to delivering him into the hands of his persecutors.” N.
Robinson, Convention Relating to the Status of Refugees: Its History,
Contents and Interpretation 161 (1953). These sources emphasize instead
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In sum, the fragments of negotiating history upon which
the majority relies are not entitled to deference, were never
voted on or adopted, probably represent a minority view,
and in any event do not address the issue in this case. It
goes without saying, therefore, that they do not provide
the “extraordinarily strong contrary evidence,” Sumitomo
Shoji America, Inc., 457 U. S., at 185, required to overcome
the Convention’s plain statement: “No Contracting State
shall expel or return (‘refouler’) a refugee in any manner
whatsoever to the frontiers of territories where his life or
freedom would be threatened . ...”

that nations need not admit refugees or grant them asylum—questions
not at issue here. See, e. g., 2 A. Grahl-Madsen, The Status of Refugees
in International Law 94 (1972) (“Article 33 only prohibits the expulsion
or return (refoulement) of refugees to territories where they are likely to
suffer persecution; it does not obligate the Contracting States to admit
any person who has not already set foot on their respective territories”)
(emphasis added); G. Goodwin-Gill, The Refugee in International Law 87
(1983) (“[A] categorical refusal of disembarkation cannot be equated with
breach of the principle of non-refoulement, even though it may result in
serious consequences for asylum-seekers”) (emphasis added); Aga Khan,
Legal Problems Relating to Refugees and Displaced Persons, in Hague
Academy of Int'l Law, 149 Recuil des Cours 287, 318 (1976) (“Does the
non-refoulement rule thus laid down apply to refugees who present
themselves at the frontier or only to those who are already within the
territory of the Contracting State? . . . . It is intentional that the
Convention fails to mention asylum as a right which the contracting
States would undertake to grant to a refugee who, presenting himself at
their frontiers, seeks the benefit of it. . . . There is thus a serious gap
in refugee law as established by the 1951 Convention and other related
instruments and it is high time that this gap should be filled”) (emphasis
added). The majority also cites incidental territorial references in the
1979 Handbook on Procedures and Criteria for Determining Refugee
Status as “implici[t] acknowledg[ment]” that the United Nations High
Commissioner for Refugees subscribes to their view that the Convention
has no extraterritorial application. Ante, at 183, n. 40. The majority
neglects to point out that the current High Commissioner for Refugees
acknowledges that the Convention does apply extraterritorially. See
Brief for United Nations High Commissioner for Refugees as Amicus
Curiae.
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II
A

Like the treaty whose dictates it embodies, § 243(h) of the
Immigration and Nationality Act of 1952 (INA) is unambigu-
ous. It reads:

“The Attorney General shall not deport or return any
alien . . . to a country if the Attorney General deter-
mines that such alien’s life or freedom would be threat-
ened in such country on account of race, religion, na-
tionality, membership in a particular social group,
or political opinion.” 8 U.S.C. §1253(h)(1) (1988 ed.,
Supp. IV).

“With regard to this very statutory scheme, we have consid-
ered ourselves bound to assume that the legislative purpose
is expressed by the ordinary meaning of the words used.”
Cardoza-Fonseca, 480 U. S., at 431 (internal quotation marks
omitted). Ordinary, but not literal. The statement that
“the Attorney General shall not deport or return any alien”
obviously does not mean simply that the person who is the
Attorney General at the moment is forbidden personally to
deport or return any alien, but rather that her agents may
not do so. In the present case the Coast Guard without
question is acting as the agent of the Attorney General.
“The officers of the Coast Guard insofar as they are engaged

. . in enforcing any law of the United States shall . . . be
deemed to be acting as agents of the particular executive

department . . . charged with the administration of the
particular law . . . and . . . be subject to all the rules and
regulations promulgated by such department . .. with re-

spect to the enforcement of that law.” 14 U.S. C. §89(b).
The Coast Guard is engaged in enforcing the immigration
laws. The sole identified purpose of Executive Order No.
12807 is to address the “serious problem of persons attempt-
ing to come to the United States by sea without necessary
documentation and otherwise illegally.” 57 Fed. Reg. 23133
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(1992). The Coast Guard’s task under the order is “to en-
force the suspension of the entry of undocumented aliens by
sea and the interdiction of any defined vessel carrying such
aliens.” Ibid. The Coast Guard is authorized to return a
vessel and its passengers only “when there is reason to be-
lieve that an offense is being committed against the United
States immigration laws, or appropriate laws of a foreign
country with which we have an arrangement to assist.” Id.,
at 23134.

The majority suggests indirectly that the law which the
Coast Guard enforces when it carries out the order to return
a vessel reasonably believed to be violating the immigration
laws is somehow not a law that the Attorney General is
charged with administering. Ante, at 171-173. That sug-
gestion is baseless. Under 8 U. S. C. §1103(a), the Attorney
General, with some exceptions, “shall be charged with the
administration and enforcement of this chapter and all other
laws relating to the immigration and naturalization of
aliens . . ..” The majority acknowledges this designation,
but speculates that the particular enforcement of immigra-
tion laws here may be covered by the exception for laws
relating to “‘the powers, functions, and duties conferred
upon the President, the Secretary of State, the officers of the
Department of State, or diplomatic or consular officers ....””
Ante, at 171.° The majority fails to point out the proviso

9The Executive Order at issue cited as authority 8 U.S. C. §1182(f),
which allows the President to restrict or “for such period as he shall deem
necessary, suspend the entry of all aliens or any class of aliens as immi-
grant or nonimmigrants.” The Haitians, of course, do not claim a right
of entry.

Indeed, the very invocation of this section in this context is somewhat
of a stretch. The section pertains to the President’s power to interrupt
for as long as necessary legal entries into the United States. Illegal en-
tries cannot be “suspended”—they are already disallowed. Nevertheless,
the Proclamation on which the Order relies declares, solemnly and hope-
fully: “The entry of undocumented aliens from the high seas is hereby
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that directly follows the exception: “Provided, however, That
... the Attorney General . ... shall have the power and duty
to control and guard the boundaries and borders of the
United States against the illegal entry of aliens ....” There
can be no doubt that the Coast Guard is acting as the Attor-
ney General’s agent when it seizes and returns undocu-
mented aliens.

Even the challenged Executive Order places the Attorney
General “on the boat” with the Coast Guard.'® The Order
purports to give the Attorney General “unreviewable discre-
tion” to decide that an alien will not be returned.! Discre-
tion not to return an alien is of course discretion to return
him. Such discretion cannot be given; Congress removed it
in 1980 when it amended the INA to make mandatory (“shall
not deport or return”) what had been a discretionary func-
tion (“The Attorney General is authorized to withhold depor-
tation”). The Attorney General may not decline to follow
the command of §243(h). If she encounters a refugee, she
must not return him to persecution.

The laws that the Coast Guard is engaged in enforcing
when it takes to the seas under orders to prevent aliens from
illegally crossing our borders are laws whose administration
has been assigned to the Attorney General by Congress,
which has plenary power over immigration matters. Klein-
dienst v. Mandel, 408 U.S. 753, 766 (1972). Accordingly,
there is no merit to the argument that the concomitant legal
restrictions placed on the Attorney General by Congress do
not apply with full force in this case.

suspended . ...” Presidential Proclamation No. 4865, 3 CFR 50, 51 (1981—
1983 Comp.).

Y Of course the Attorney General’s authority is not dependent on its
recognition in the Order.

114ITThe Attorney General, in his unreviewable discretion, may decide
that a person who is a refugee will not be returned without his consent.”
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B

Comparison with the pre-1980 version of §243(h) confirms
that the statute means what it says. Before 1980, §243(h)
provided:

“The Attorney General is authorized to withhold de-
portation of any alien . . . within the United States to
any country in which in his opinion the alien would be
subject to persecution on account of race, religion, or
political opinion and for such period of time as he deems
to be necessary for such reason.” 8 U. S. C. §1253(h)
(1976 ed., Supp. I1I) (emphasis added).

The Refugee Act of 1980 explicitly amended this provision
in three critical respects. Congress (1) deleted the words
“within the United States”; (2) barred the Government from
“return[ing],” as well as “deport[ing],” alien refugees; and
(3) made the prohibition against return mandatory, thereby
eliminating the discretion of the Attorney General over
such decisions.

The import of these changes is clear. Whether “within
the United States” or not, a refugee may not be returned to
his persecutors. To read into § 243(h)’s mandate a territorial
restriction is to restore the very language that Congress re-
moved. “Few principles of statutory construction are more
compelling than the proposition that Congress does not in-
tend sub silentio to enact statutory language that it has ear-
lier discarded in favor of other language.” INS v. Cardoza-
Fonseca, 480 U. S., at 442-443 (citations omitted). More-
over, as all parties to this case acknowledge, the 1980
changes were made in order to conform our law to the United
Nations Protocol. As has been shown above, that treaty’s
absolute ban on refoulement is similarly devoid of territo-
rial restrictions.

The majority, however, downplays the significance of the
deletion of “within the United States” to improvise a unique



Cite as: 509 U. S. 155 (1993) 203

BLACKMUN, J., dissenting

meaning for “return.”!? It does so not by analyzing Article
33, the provision that inspired the 1980 amendments,'® but
by reference to a lone case from this Court that is not even
mentioned in the legislative history and that had been on the
books a full 22 years before the amendments’ enactment.

In Leng May Ma v. Barber, 357 U. S. 185 (1958), this Court
decided that aliens paroled into the United States from de-
tention at the border were not “within the United States”
for purposes of the former § 243(h) and thus were not entitled
to its benefits. Pointing to this decision, the majority offers
the negative inference that Congress’ removal of the words
“within the United States” was meant only to extend a right
of nonreturn to those in exclusion proceedings. But nothing
in Leng May Ma even remotely suggests that the only per-
sons not “within the United States” are those involved in
exclusion proceedings. Indeed, such a suggestion would
have been ridiculous. Nor does the narrow concept of exclu-
sion relate in any obvious way to the amendment’s broad
phrase “return any alien.”

The problems with the majority’s Leng May Ma theory
run deeper, however. When Congress in 1980 removed the

2The word “return” is used throughout the INA; in no instance is there
any indication that the word has a specialized meaning. See, e.g., 8
U.S.C. §§1101@)27)(A) (“special immigrant” is one lawfully admitted
“who is returning from a temporary visit abroad” (emphasis added));
1101(a)(42)(A) (“refugee” is a person outside his own country who is “un-
able or unwilling to return to” his country because of persecution (empha-
sis added)); 1182(a)(7)(B)(i)(I) (monimmigrant who does not possess pass-
port authorizing him “to return to the country from which” he came is
excludable (emphasis added)); 1252(a)(1) (deportable alien’s parole may be
revoked and the alien “returned to custody” (emphasis added)); 1353
(travel expenses will be paid for INS officers who “become eligible for
voluntary retirement and return to the United States” (emphasis added)).
It is axiomatic that “identical words used in different parts of the same
act are intended to have the same meaning.” Atlantic Cleaners & Dyers,
Inc. v. United States, 286 U. S. 427, 433 (1932).

8 Indeed, reasoning backwards, the majority actually looks to the Amer-
ican scheme to illuminate the treaty. See ante, at 180-181.
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phrase “within the United States,” it did not substitute any
other geographical limitation. This failure is exceedingly
strange in light of the majority’s hypothesis that the deletion
was intended solely to work the particular technical adjust-
ment of extending protection to those physically present in,
yet not legally admitted to, the United States. It is even
stranger given what Congress did elsewhere in the Act.
The Refugee Act revised the immigration code to establish
a comprehensive, tripartite system for the protection of refu-
gees fleeing persecution.!* Section 207 governs overseas
refugee processing. Section 208, in turn, governs asylum
claims by aliens “physically present in the United States, or
at a land border or port of entry.” Unlike these sections,
however, which explicitly apply to persons present in specific
locations, the amended § 243(h) includes no such limiting lan-
guage. The basic prohibition against forced return to perse-
cution applies simply to “any alien.” The design of all three
sections is instructive, and it undermines the majority’s as-
sertion that §243(h) was meant to apply only to aliens physi-
cally present in the United States or at one of its borders.
When Congress wanted a provision to apply only to aliens
“physically present in the United States, or at a land border
or port of entry,” it said so. See §208(a).'® An examination

4 For this reason, the majority is mistaken to find any significance in
the fact that the ban on return is located in the part of the INA that deals
as well with the deportation and exclusion hearings in which requests for
asylum or for withholding of deportation “are ordinarily advanced.”
Ante, at 173.

15 Congress used the words “physically present within the United
States” to delimit the reach not just of §208 but of sections throughout
the INA. See, e.g., 8 U.S.C. §§1159 (adjustment of refugee status);
1101@)(27)(I) (defining “special immigrant” for visa purposes); 1254(a)(1)-
(2) (eligibility for suspension of deportation); 1255a(a)(3) (requirements for
temporary resident status); 1401(d), (e), (g) (requirements for nationality
but not citizenship at birth); 1409(c) (requirements for nationality status
for children born out of wedlock); 1503(b) (requirement for appeal of denial
of nationality status); and 1254a(c)(1)(A)(i), (¢)(3)(B) (requirements for tem-
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of the carefully designed provisions of the INA—not an elab-
orate theory about a 1958 case regarding the rights of aliens
in exclusion proceedings—is the proper basis for an analysis
of the statute.'

C

That the clarity of the text and the implausibility of its
theories do not give the majority more pause is due, I think,
to the majority’s heavy reliance on the presumption against
extraterritoriality. The presumption runs throughout the
majority’s opinion, and it stacks the deck by requiring the
Haitians to produce “affirmative evidence” that when Con-
gress prohibited the return of “any” alien, it indeed meant
to prohibit the interception and return of aliens at sea.

The judicially created canon of statutory construction
against extraterritorial application of United States law has
no role here, however. It applies only where congressional
intent is “unexpressed.” EFEOC v. Arabian American Oil
Co., 499 U. S. 244, 248-259 (1991); Foley Bros., Inc. v. Fi-
lardo, 336 U. S. 281, 285 (1949). Here there is no room for

porary protected status). The majority offers no hypothesis for why Con-
gress would not have done so here as well.

16 Even if the majority’s Leng May Ma proposition were correct, it would
not support today’s result. Leng May Ma was an excludable alien who
had been in custody but was paroled into the United States. The Court
determined that her parole did not change her legal status, and therefore
that her case should be analyzed as if she were still “in custody.” The
Court then explained that “the detention of an alien in custody pending
determination of his admissibility does not legally constitute an entry
though the alien is physically within the United States,” and stated: “It
seems quite clear that an alien so confined would not be ‘within the United
States’ for purposes of §243(h).” 357 U.S., at 188. Leng May Ma stands
for the proposition that aliens in custody who have not made legal en-
tries—including, but not limited to, those who are granted the privilege of
parole—are legally outside the United States. According to the majority,
Congress deleted the territorial reference in order to extend protection to
such aliens. By the majority’s own reasoning, then, §243(h) applies to
unadmitted aliens held in United States custody. That, of course, is ex-
actly the position in which the interdicted Haitians find themselves.
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doubt: A territorial restriction has been deliberately deleted
from the statute.

Even where congressional intent is unexpressed, however,
a statute must be assessed according to its intended scope.
The primary basis for the application of the presumption (be-
sides the desire—not relevant here—to avoid conflict with
the laws of other nations) is “the commonsense notion that
Congress generally legislates with domestic concerns in
mind.” Swith v. United States, 507 U.S. 197, 204, n. 5
(1993). Where that notion seems unjustified or unenlight-
ening, however, generally worded laws covering varying
subject matters are routinely applied extraterritorially.
See, e. g., Hellenic Lines Ltd. v. Rhoditis, 398 U. S. 306 (1970)
(extraterritorial application of the Jones Act); Steele v. Bul-
ova Watch Co., 344 U. S. 280 (1952) (Lanham Act applies ex-
traterritorially); Kawakita v. United States, 343 U.S. 717
(1952) (extraterritorial application of treason statute); Ford
v. United States, 273 U. S. 593, 602 (1927) (applying National
Prohibition Act to high seas despite its silence on issue of
extraterritoriality).

In this case we deal with a statute that regulates a distinc-
tively international subject matter: immigration, nationali-
ties, and refugees. Whatever force the presumption may
have with regard to a primarily domestic statute evaporates
in this context. There is no danger that the Congress that
enacted the Refugee Act was blind to the fact that the laws it
was crafting had implications beyond this Nation’s borders.
The “commonsense notion” that Congress was looking in-
wards—perfectly valid in a case involving the Federal Tort
Claims Act, such as Smith,—cannot be reasonably applied to
the Refugee Act of 1980.

In this regard, the majority’s dictum that the presumption
has “special force” when we construe “statutory provisions
that may involve foreign and military affairs for which the
President has unique responsibility,” ante, at 188, is com-
pletely wrong. The presumption that Congress did not in-
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tend to legislate extraterritorially has less force—perhaps,
indeed, no force at all—when a statute on its face relates to
foreign affairs. What the majority appears to be getting at,
as its citation to United States v. Curtiss-Wright Export
Corp., 299 U. S. 304 (1936), suggests, ante, at 188, is that in
some areas, the President, and not Congress, has sole consti-
tutional authority. Immigration is decidedly not one of
those areas. “‘[O]ver no conceivable subject is the legisla-
tive power of Congress more complete ....”” Fiallo v. Bell,
430 U. S. 787, 792 (1977), quoting Oceanic Steam Navigation
Co. v. Stranahan, 214 U. S. 320, 339 (1909). And the sugges-
tion that the President somehow is acting in his capacity as
Commander in Chief is thwarted by the fact that nowhere
among Executive Order No. 12807’s numerous references to
the immigration laws is that authority even once invoked.!”

If any canon of construction should be applied in this
case, it is the well-settled rule that “an act of congress ought
never to be construed to violate the law of nations if any
other possible construction remains.” Murray v. Schooner
Charming Betsy, 2 Cranch 64, 117-118 (1804). The majori-
ty’s improbable construction of §243(h), which flies in the
face of the international obligations imposed by Article 33 of
the Convention, violates that established principle.

II1

The Convention that the Refugee Act embodies was
enacted largely in response to the experience of Jewish refu-
gees in Europe during the period of World War II. The
tragic consequences of the world’s indifference at that time
are well known. The resulting ban on refoulement, as broad
as the humanitarian purpose that inspired it, is easily appli-

"Indeed, petitioners are hard pressed to argue that restraints on the
Coast Guard infringe upon the Commander in Chief’s power when the Presi-
dent himself has placed that agency under the direct control of the Depart-
ment of Transportation. See Declaration of Admiral Leahy, App. 233.



208 SALE v». HAITTAN CENTERS COUNCIL, INC.

BLACKMUN, J., dissenting

cable here, the Court’s protestations of impotence and re-
gret notwithstanding.

The refugees attempting to escape from Haiti do not claim
a right of admission to this country. They do not even argue
that the Government has no right to intercept their boats.
They demand only that the United States, land of refugees
and guardian of freedom, cease forcibly driving them back to
detention, abuse, and death. That is a modest plea, vindi-
cated by the treaty and the statute. We should not close
our ears to it.

I dissent.
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WILLIAMSON TOBACCO CORP.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FOURTH CIRCUIT

No. 92-466. Argued March 29, 1993—Decided June 21, 1993

Cigarette manufacturing is a concentrated industry dominated by only six
firms, including the two parties here. In 1980, petitioner (hereinafter
Liggett) pioneered the economy segment of the market by developing a
line of generic cigarettes offered at a list price roughly 30% lower than
that of branded cigarettes. By 1984, generics had captured 4% of the
market, at the expense of branded cigarettes, and respondent Brown &
Williamson entered the economy segment, beating Liggett’s net price.
Liggett responded in kind, precipitating a price war, which ended, ac-
cording to Liggett, with Brown & Williamson selling its generics at a
loss. Liggett filed this suit, alleging, inter alia, that volume rebates by
Brown & Williamson to wholesalers amounted to price discrimination
that had a reasonable possibility of injuring competition in violation of
§2(a) of the Clayton Act, as amended by the Robinson-Patman Act. Lig-
gett claimed that the rebates were integral to a predatory pricing
scheme, in which Brown & Williamson set below-cost prices to pressure
Liggett to raise list prices on its generics, thus restraining the economy
segment’s growth and preserving Brown & Williamson’s supracompeti-
tive profits on branded cigarettes. After a jury returned a verdict in
favor of Liggett, the District Court held that Brown & Williamson was
entitled to judgment as a matter of law. Among other things, it found
a lack of injury to competition because there had been no slowing of the
generics’ growth rate and no tacit coordination of prices in the economy
segment by the various manufacturers. In affirming, the Court of Ap-
peals held that the dynamic of conscious parallelism among oligopolists
could not produce competitive injury in a predatory pricing setting.

Held: Brown & Williamson is entitled to judgment as a matter of law.
Pp. 219-243.

(@) The Robinson-Patman Act, by its terms, condemns price discrimi-
nation only to the extent that it threatens to injure competition. A
claim of primary-line competitive injury under the Act, the type alleged
here, is of the same general character as a predatory pricing claim under
§2 of the Sherman Act: A business rival has priced its products in an
unfair manner with an object to eliminate or retard competition and
thereby gain and exercise control over prices in the relevant market.
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Utah Pie Co. v. Continental Baking Co., 386 U.S. 685, distinguished.
Accordingly, two prerequisites to recovery are also the same. A plain-
tiff must prove (1) that the prices complained of are below an appro-
priate measure of its rival’s costs and (2) that the competitor had a
reasonable prospect of recouping its investment in below-cost prices.
Without recoupment, even if predatory pricing causes the target painful
losses, it produces lower aggregate prices in the market, and consumer
welfare is enhanced. For recoupment to occur, the pricing must be ca-
pable, as a threshold matter, of producing the intended effects on the
firm’s rivals. This requires an understanding of the extent and dura-
tion of the alleged predation, the relative financial strength of the preda-
tor and its intended victim, and their respective incentives and will