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Introduction

In Section 1028(a) of the Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010,
Congress instructs the Consumer Financial Protection Bureau (the “Bureau”) to study “the use
of agreements providing for arbitration of any future dispute . . . in connection with the offering
or providing of consumer financial products or services,” and to provide a report to Congress on
the same topic. This document presents the results of that study.

The advantages and disadvantages of pre-dispute arbitration provisions in connection with
consumer financial products or services — whether to consumers or to companies — are fiercely
contested. Consumer advocates generally see pre-dispute arbitration as unfairly restricting
consumer rights and remedies. Industry representatives, by contrast, generally argue that pre-
dispute arbitration represents a better, more cost-effective means of resolving disputes that
serves consumers well.! With limited exceptions, however, this debate has not been informed by
empirical analysis. Much of the empirical work on arbitration that has been carried out has not
had a consumer financial focus.

The present study is empirical, not evaluative. Although the report covers a wide range of topics,
its uniform and consistent focus is on understanding the facts surrounding the resolution of
consumer financial disputes — both in arbitration and in the courts — through a careful analysis
of empirical evidence. Our results reflect what we believe is the most comprehensive empirical
study of consumer financial arbitration carried out to date.

The remainder of this Section 1 describes:

=  What pre-dispute arbitration is;

= The Bureau’s mandate to address pre-dispute arbitration and the process the Bureau has
followed in undertaking this study; and

= What we cover in the present report and the relationship of this report to the 2013
Preliminary Results.

1 See Arbitration Study Preliminary Results: Section 1028(a) Study Results to Date at 4—8 (Dec. 12, 2013),
http://files.consumerfinance.gov/f/201312_cfpb_arbitration-study-preliminary-results.pdf (hereinafter “2013
Preliminary Results”).
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What is a pre-dispute arbitration
clause?

Companies provide almost all consumer financial products and services subject to the terms of a
written contract. Whenever a consumer obtains a consumer financial product such as a credit
card, a checking account, or a payday loan, he or she typically receives the company’s standard-
form, written legal contract.

In addition to being governed by such contracts, the relationship between a consumer and a
financial service provider will generally be governed by one or more federal consumer protection
laws and often by state consumer protection laws. These laws create legal rights for consumers
and impose duties on financial service providers. Absent an agreement to the contrary, if a
dispute arises between a consumer and a company as to whether one side or the other is
adhering to its contractual or statutory duties, the aggrieved party generally has the right to seek
resolution of the dispute in a court of law (although some state and federal laws provide only for
public, and not private enforcement).

Furthermore, the federal court system and most state court systems provide for a class action
process in which, in defined circumstances, one or more plaintiffs may file suit on behalf of
similarly situated individuals. If such an action is certified by the court as meeting the criteria
for a class action and plaintiffs prevail or secure a settlement, members of a class — for example,
customers of a company who have been affected by a particular practice — may be eligible to
obtain relief without initiating their own lawsuits. Conversely, if the defendant prevails in a
certified class action, members of the class may be bound by the decision and thereby precluded
from initiating their own lawsuits with respect to the claims at issue in the class case.

As a general rule, the parties to a dispute can agree, after the dispute arises, to submit the
dispute for resolution to a forum other than a court — for example, to submit a particular
dispute that has arisen to resolution by an arbitrator.

In addition, as a general rule the parties to a contract can agree at the time of entering the
contract to an alternative means of resolving disputes that arise in the future between the
parties. The most common form of alternative dispute resolution provided for in contracts is
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final and binding arbitration in which a privately-appointed individual — an arbitratorz — is
empowered to resolve claims that arise between the parties, including both contractual disputes
and disputes under state or federal law.3 As discussed in detail in Section 2, contract clauses that
provide for pre-dispute arbitration appear to be a common, but not a universal, feature of
consumer financial contracts. These arbitration clauses are sometimes “mandatory”: Under the
terms of such agreements, either side can mandate that a dispute that arises between the parties
be resolved in binding arbitration.* The clauses are described as “pre-dispute” because they
commit the parties to this arrangement before there is a dispute between them.

These arbitration clauses generally give each party to the contract two distinct contractual
rights. First, either side can file claims against the other in arbitration and obtain a binding
decision from the arbitrator. Second, if one side sues the other in court, the party that has been
sued in court can invoke the arbitration clause to require that the dispute proceed, if at all, in
arbitration instead.

As noted, use of pre-dispute arbitration provisions in agreements governing consumer financial
products and services has become a contentious legal and policy issue. An important
development in this controversy occurred in 2011, when in AT&T Mobility LLC v. Concepcion,’ a

2 In some cases, more than one arbitrator may be involved in resolving a dispute.

3 Binding arbitration is similar to litigation, in that a decision by the adjudicator is final. In contrast, other forms of
dispute resolution such as mediation may not involve a final, binding decision by a third party.

4 Alternatively, the term “mandatory,” when used to describe arbitration clauses in the consumer context, may derive
from the nature of consumer contracts. When a consumer uses a consumer financial product, he or she is usually
bound by the terms of a consumer contract. The terms of that contract are not generally open to negotiation by the
consumer, but are instead offered on a take-it-or-leave-it basis, meaning that the consumer either accepts those
terms or instead shops for another product with different standard-form terms. In legal terms, the contract is one of
adhesion, making the clause “mandatory” in contrast to the voluntary clauses that may be reached by negotiation
between commercial parties. See, e.g., Jean R. Sternlight, Creeping Mandatory Arbitration: Is It Just?, 57 Stan.
L.Rev. 1631, 1632 n.1 (2005). Other scholars argue that the term “mandatory arbitration” may be better reserved for
arbitration that is mandated by statute or regulation. See, e.g., lan R. Macneil et al., Federal Arbitration Law §
17.1.2.2, at 17:8—17:9 (Supp. 1999).

5 AT&T Mobility LLC v. Concepcion, 131 S. Ct. 1740 (2011).
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divided Supreme Court held that the Federal Arbitration Act of 1925 (“FAA”)8 preempted state
law that would have prohibited the enforcement of a consumer arbitration clause with a “no-
class” provision. Prior to that decision, courts were divided on state law challenges to the
enforceability of no-class provisions in arbitration clauses.

The Bureau’s mandate to study
consumer arbitration and our process in
undertaking this study

As noted at the outset, Section 1028(a) of the Dodd-Frank Act requires the Bureau to conduct a
study of the use of pre-dispute arbitration agreements “in connection with the offering or
providing of consumer financial products or services.””

As a preliminary step in undertaking the study, the Bureau published a Request for Information
(the “RFI”) in 2012 that sought comments on the appropriate scope, methods, and data sources

6 Chapter 1 of the FAA is codified at 9 U.S.C. 88§ 1-16. It provides that an arbitration award is final and binding, with
limited grounds available for judicial review. See 9 U.S.C. 88 9-10. There has been an active scholarly and judicial
debate over the meaning of the FAA, particularly as it applies to consumer contracts and state court proceedings.

7 Section 1028, titled “Authority to Restrict Mandatory Pre-Dispute Arbitration,” reads:

(@) STUDY AND REPORT. The Bureau shall conduct a study of, and shall provide a report to Congress
concerning, the use of agreements providing for arbitration of any future dispute between covered persons
and consumers in connection with the offering or providing of consumer financial products or services.

(b) FURTHER AUTHORITY. The Bureau, by regulation, may prohibit or impose conditions or limitations on the
use of an agreement between a covered person and a consumer for a consumer financial product or service
providing for arbitration of any future dispute between the parties, if the Bureau finds that such a
prohibition or imposition of conditions or limitations is in the public interest and for the protection of
consumers. The findings in such rule shall be consistent with the study conducted under subsection (a).

(c) LIMITATION. The authority described in subsection (b) may not be construed to prohibit or restrict a

consumer from entering into a voluntary arbitration agreement with a covered person after a dispute has
arisen.
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for the required study.8 We received 60 comments in response to the RFI and we met with
numerous commenters and other stakeholders to discuss their concerns. We refer to a number
of those comments in this report.®

We published preliminary results from the study in December 2013.1° In the final section of that
report, we identified nine additional work streams that were underway or under consideration
for inclusion in this report. Following the publication of the report, we again met with numerous
stakeholders, this time to discuss their feedback regarding the 2013 Preliminary Results.

One of the areas of investigation identified in the 2013 Preliminary Results was a planned survey
of consumers to address consumer awareness of arbitration clauses and consumer perceptions
of and expectations about dispute resolution. Towards that end, in June 2013 we published a
Federal Register notice addressing this proposed survey. We received 17 comments with respect
to that survey, many of which also discussed the study as a whole. After considering the
comments and conducting two focus groups to help us refine the survey instrument, we
published a second Federal Register notice in May 2014, which generated an additional seven
comments. We received approval from the Office of Management and Budget to proceed with
the survey in September 2014. It was completed on December 31, 2014.

8 See Consumer Financial Protection Bureau, Request for Information Regarding Scope, Methods, and Data Sources
for Conducting Study of Pre-Dispute Arbitration Agreements 4 (Apr. 2012) (Docket No. CFPB-2012-0017).

9 We cite to these using the name of the commenter and the title “RFI Comment.” All such RFI Comments are
available on www.regulations.gov, accessible from the Bureau’s website, www.consumerfinance.gov.

10 The 2013 Preliminary Results appear in full as Appendix A of the present report. Except when specifically noted,
those results are a part of the present report.
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The scope of this report and its
relationship to the 2013 Preliminary
Results

The remainder of the report has nine core sections. Most of these sections have corresponding

appendices presenting additional background, data and further descriptions of methodologies

used.

The remaining sections are as follows:

7

Section 2 presents data on the prevalence of arbitration clauses in different consumer
financial product markets, including credit cards, checking accounts, general purpose
reloadable prepaid accounts (“GPR prepaid cards”), private student loans, storefront
payday loans, and mobile wireless third-party billing. It also reviews the features of these
clauses. The analysis in this section is based upon a number of data sets we assembled
consisting of a total of approximately 850 consumer financial agreements, of which
slightly under half are credit card agreements. We explain in Section 2 how these data
sets were constructed. This section recaps some material presented in Section 3 of the
2013 Preliminary Results and should be read in conjunction with that material;

Section 3 reports on the results of a national survey of 1,007 credit card holders
concerning their knowledge and understanding of arbitration and other dispute
resolution mechanisms;

Section 4 recaps the different procedural rules applicable in consumer arbitration and
select courts;

Section 5 reviews consumer disputes filed with the American Arbitration Association
(“AAA”) by consumers and/or companies from January 1, 2010, through the end of 2012
for six consumer financial product markets: credit cards, checking accounts/debit cards,
payday loans, prepaid cards, private student loans, and auto loans. It covers several data
points such as the number of filings, the results reached in these disputes, and the time
to resolution. The analysis in this section is based upon a data set consisting of 1,847
arbitration cases filed with the AAA, the organization that administers the vast majority
of consumer financial arbitration cases. The AAA shared with the Bureau, pursuant to a
non-disclosure agreement, its electronic case records for consumer disputes filed from
2010-2012, and we manually identified those cases pertaining to these six consumer
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financial product markets. This section recaps some material presented in Section 4 of
the Preliminary Results and should be read in conjunction with that material;

Section 6 reviews individual consumer claims filed in federal court and class claims filed
in federal and certain state courts from 2010 to 2012. As with the arbitration dispute
analysis, this section covers data on the claims filed as well as data on how these cases
are resolved. The analysis in this section is based upon a data set consisting of 562 state
and federal consumer financial class actions and 3,462 individual actions in federal court
filed between 2010 and 2012. We assembled this data set through a computer-assisted
search methodology coupled with extensive manual review. Because of the volume of
individual federal credit card cases in this data set, we constructed a one in seven
random sample of those cases for purposes of our analyses;

Section 7 repeats the small claims court analysis that we presented in the Preliminary
Results. It reviews over 42,000 filings in small claims courts by consumers and
companies in the credit card marketplace. Many arbitration clauses contain small claims
court “carve-outs” — generally enabling either the consumer or the company to use small
claims courts, rather than arbitration, for claims resolution. This section reviews
available data in the states and largest counties that provide electronic access sufficient
for these purposes to see how much consumers and companies use small claims court;

Section 8 details the terms of consumer financial class settlements. The analysis in this
section is based upon a data set consisting of 419 consumer financial class action
settlements subiject to final approval between 2008 and 2012. We assembled this data set
through a computer-assisted search methodology again coupled with extensive manual
review. The analysis looks at the substantive results for consumers and companies, as
well as fees, timing, and claims rates. We also present in this section a case study of one
multidistrict (“MDL”) proceeding involving consumer financial issues and combining
class actions against approximately two dozen different financial institutions;

Section 9 reviews data on how public enforcement actions and private class actions
overlap with respect to disputes about consumer and consumer financial products. The
analysis in this section is based upon a data set consisting of 1,150 consumer financial
public enforcement actions identified through a search of selected websites of state and
federal regulatory and enforcement agencies. Through computer-assisted searching and
extensive manual review, we identified a matching private class action for 133 of these
public enforcement cases. We also analyze a complementary data set consisting of 103
consumer class actions, primarily selected from our class settlement data set. For these,
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we identified 33 overlapping governmental actions through computer-assisted searching
and extensive manual review. We explain the methodology used to assemble these data
sets in the section;

Section 10 reviews data on the relationship between pre-dispute arbitration clauses in
consumer credit card contracts and the price and availability of consumer credit card
products. The analysis in this section uses the Bureau’s Consumer Credit Card Database,
which contains de-identified, account-level data with respect to credit card accounts
covering an estimated 85—-90% of the credit card marketplace.

We append the 2013 Preliminary Results in full, as Appendix A to this report. For some material
in the 2013 Preliminary Results, including our analyses of arbitration clauses and arbitration
disputes, we provide updated and expanded sections in the present report. Some other material
from the Preliminary Results, however, is not expanded upon in the present report and stands
as presented in December 2013. Examples include Section 4.7 (“Which consumers bring

arbitrations?”) and Section 4.8 (“Prior litigation”). Other sections of this report present entirely

new material that was not covered at all in the Preliminary Results. Except where otherwise
noted, the findings of the 2013 Preliminary Results are incorporated into the present report.

Executive Summary

Our report reaches the following empirical conclusions.

9

Clause incidence and features

Tens of millions of consumers use consumer financial products or services that are
subject to pre-dispute arbitration clauses.

In the credit card market, larger bank issuers are more likely to include arbitration
clauses than smaller bank issuers and credit unions. As a result, while less than 16% of
issuers include such clauses in their consumer credit card contracts, just over 50% of
credit card loans outstanding are subject to them. (In 2009 and 2010, several issuers
entered into private settlements of an antitrust lawsuit in which they agreed to remove
the arbitration clauses from their credit card consumer contracts for a defined period. If
those issuers still included such clauses, some 94% of credit card loans outstanding
would now be subject to arbitration.)
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In the checking account market, larger banks tend to include arbitration clauses in their
consumer checking contracts, while mid-sized and smaller banks and credit unions tend
not to. We estimate that in the checking account market, which is less concentrated than
the credit card market, around 8% of banks, covering 44% of insured deposits, include
arbitration clauses in their checking account contracts.

In our prepaid card, payday loan, private student loan, and mobile wireless third-party
billing agreement samples, for which data are more limited than for our credit and
checking account samples, arbitration clauses are generally included in the contracts we
studied. In the prepaid card and payday loan markets, we found that the substantial
majority of companies included such clauses in their agreements, thereby covering
almost all of the applicable markets for which we had data. In the private student loan
and mobile wireless markets, we found that substantially all of the large companies used
arbitration clauses. However, we have no data about the contracts of the smaller
companies in those markets.

Nearly all the arbitration clauses studied include provisions stating that arbitration may
not proceed on a class basis. Across each product market, 85—100% of the contracts with
arbitration clauses — covering close to 100% of market share subject to arbitration in the
six product markets studied — include such no-class arbitration provisions. Although
these terms effectively preclude all class proceedings, in court or in arbitration, some
arbitration clauses also expressly waive the consumer’s ability to participate in class
actions in court. Most arbitration clauses with class action prohibitions also contain an
“anti-severability” provision stating that if the no-class arbitration provision were to be
held unenforceable, the entire arbitration clause should be deemed to be unenforceable
as well.

Most of the arbitration clauses contained a small claims court “carve-out,” permitting
either the consumer or both parties to file suit in small claims court.

The AAA is the predominant arbitration administrator for all the consumer financial
products we examined in the study. Most arbitration clauses contained provisions that
have the effect of capping consumers’ upfront arbitration costs at or below the AAA’s
maximum consumer fee thresholds. Similarly, most clauses contained provisions that
required hearings to take place in locations close to the consumer’s place of residence,
similar to the AAA’s rules regarding hearing location.
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Consumer understanding and awareness

We asked consumers what they would do in response to seeing fees on their credit card
bills that they knew were incorrectly assessed. Consumers rarely consider bringing
formal claims in any forum, arbitration or litigation, as a response — even after
exhausting more informal procedures, such as customer service.

Consumers report that dispute resolution plays little to no role in choosing the credit
card they use most frequently.

Consumers are generally unaware of whether their credit card contracts include
arbitration clauses. Consumers with such clauses in their agreements generally either do
not know whether they can sue in court or wrongly believe that they can do so.

Consumer beliefs about credit card dispute resolution rights bear little to no relation to
the dispute resolution provisions of their credit card contracts. Most consumers whose
agreements contain arbitration clauses wrongly believe that they can participate in class
actions.

Consumers are generally unaware of any arbitration clause opt-out opportunities they
may have been offered by their card issuer.

Arbitration incidence and outcomes

From 2010 through 2012, an average of 616 individual AAA cases were filed per year for
six product markets combined: credit card; checking account/debit cards; payday loans;
prepaid cards; private student loans; and auto loans.

Not all these arbitration filings were made by consumers. Of the 1,847 disputes filed
between 2010 and 2012 concerning the six product markets, the standard AAA “claim
forms” identify consumers alone as filing an average of 411 cases each year. The
remaining filings were recorded as made by companies or as mutually submitted by both
the consumer and the company.

Forty percent of the arbitration filings involved a dispute over the amount of debt a
consumer allegedly owed to a company, with no additional affirmative claim by either
party. In another 29% of the filings, consumers disputed alleged debts, but also brought
affirmative claims against companies.
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The average consumer affirmative claim amount in arbitration filings with affirmative
consumer claims was around $27,000. The median was around $11,500. Across all six
product markets, about 25 disputes a year involved affirmative consumer claims of
$1,000 or less.

The average disputed debt amount was nearly $16,000. The median was roughly
$11,000. Across all six product markets, about eight cases a year involved disputed debts
of $1,000 or less.

Overall, consumers were represented by counsel in roughly 60% of the cases, though
there were some variations by product. Companies almost always had counsel.

Almost all of the arbitration proceedings involved companies with repeat experience in
the forum. And when consumers had counsel, counsel was generally a repeat player in
arbitration.

Of the 1,060 arbitration cases filed in 2010 and 2011, so far as we could determine,
arbitrators issued decisions in just under 33%. In approximately 25%, the record reflects
that the parties reached a settlement. The remaining cases ended in an unknown manner
or were technically pending but dormant as of early 2013.

Of the 341 cases filed in 2010 and 2011 that were resolved by an arbitrator and where we
were able to ascertain the outcome, consumers obtained relief regarding their affirmative
claims in 32 disputes. Consumers obtained debt forbearance in 46 cases (in five of which
the consumers also obtained affirmative relief). The total amount of affirmative relief
awarded was $172,433 and total debt forbearance was $189,107.

Of the 52 disputes filed in 2010 and 2011 that involved consumer affirmative claims of
$1,000 or less, arbitrators resolved 19, granting affirmative relief to consumers in four
such disputes.

Of the 244 cases in which companies made claims or counterclaims that were resolved by
arbitrators in a manner that we were able to determine, companies obtained relief in 227
disputes. The total amount of such relief was $2,806,662. These totals include 60 cases
in which the company advanced fees for the consumer and obtained an award without
participation by the consumer after notice by the AAA. Excluding those 60 cases, the
total amount of relief awarded by arbitrators to companies was $2,017,486.
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Where there was a decision on the merits by an arbitrator or where the record indicates
that the case was settled, the decision generally was issued or the settlement reached
within five months after the case was initiated. Where in-person hearings were held —
34% of the cases in which the arbitrator reached a decision — we estimate that
consumers generally traveled an average of 15 miles to attend the hearing.

Consumers initially paid arbitrator fees in 831 disputes. The average and median fees
were $206 and $125, respectively. In some cases, consumers requested that their
arbitrator fees be advanced by companies or had their arbitrator fees otherwise paid for
by companies. Similarly, consumers’ final fee assessments were modified by the
arbitrator’s decision in some cases.

There were two class arbitrations filed between 2010 and 2012 relating to the six product
markets described above. One was still pending on a motion to dismiss as of September
2014. The other file contains no information other than the arbitration demand following
a state court decision granting the company’s motion to compel arbitration.

There were four arbitral appeals filed between 2010 and 2012 relating to those six
product markets. All four were filed by consumers who were not represented by counsel.
Three of the four were closed after the parties failed to pay the required administrator
fees and arbitrator deposits. In the fourth, a three-arbitrator panel upheld the arbitration
award after a 15-month appeal process, ruling in favor of the company.

Class litigation incidence and outcomes

From 2010 to 2012, for the same six product markets covered in our arbitration analysis,
we identified an average of 187 putative class cases a year — that is, cases that were filed
in federal court or in selected state courts by at least one individual who sought to sue on
behalf of a class. Most of these were filed in federal court. (Our state sample accounts for
around a fifth of the U.S. population, so the actual number of state class filings will have
been higher, but we cannot say precisely by how much.)

Claim amounts in these class cases were generally hard to discern, but nearly half sought
federal statutory damages only under statutes with class damage caps.

About 25% of the putative class cases filed between 2010 and 2012 were resolved
through individual settlements and another 35% included a withdrawal by a plaintiff or a
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dismissal for failure to prosecute or serve, which may indicate that a non-class
settlement was reached.

= About 12% of the class cases reached final approval of a class settlement by February
2014, which was the end of our review period for this analysis. We reviewed an
additional six months of docket activity for class cases that were still open at the end of
our review period and found that the percentage of cases with an approved class
settlement had risen to 15%, and in another 2% of cases a settlement was pending
approval. Class certification rarely occurred outside the context of class settlement. No
class cases filed during this time period went to trial prior to the end of our review
period.

»= In 17% of the putative class cases filed in court, the company moved to compel
arbitration. We do not know what percentage of these cases was covered by arbitration
clauses. We did find, however, that in a subset of 40 credit card class cases involving card
issuers with an arbitration clause, motions to compel arbitration were filed in
approximately two-thirds of the cases.

= When motions to compel arbitration were filed in putative class cases, the court granted
them in whole or in part in 49% of the cases.

=  When they were not transferred to or filed in MDL proceedings, federal class cases filed
in 2010 and 2011 closed in a median of 218 days and 211 days, respectively, from the date
of the filing.!* (Most cases filed in those two years were closed by the cutoff for our
review.) Class cases transferred to or filed in MDL proceedings in 2010 and 2011 were
markedly slower, at a median of 758 days and 538 days, respectively. State class cases
filed in 2010 and 2011 were also somewhat slower, at a median of 407 days and 255 days,
respectively.

11 When civil actions involving one or more common questions of fact are pending in different districts, such actions
may be transferred to a single district for coordinated or consolidated pretrial proceedings. 28 U.S.C. § 1407.
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Individual litigation incidence and outcomes

= Our analysis of individual, non-class court cases is limited to federal court and includes
only five of our product markets. (It does not include auto purchase loans, which are
included in our class case analysis and in our arbitration analysis.) From 2010 to 2012,
an average of just over 1,150 consumer financial cases relating to these five product
markets were filed in federal court each year.!?

= Consumers requested resolution by jury in almost all the individual cases filed in federal
court.

= Almost all consumers were represented by counsel in federal individual cases.

= Almost half of the federal individual cases filed resulted in an identified settlement. A
little over 40% involved an outcome that was consistent with settlement, but for which
we cannot say with certainty that a settlement occurred.

= In about 7% of the individual federal cases, the consumer established some company
liability, generally by motion. Two cases went to trial, one of which resulted in company
liability.

= Companies invoked arbitration clauses in under 1% of the individual cases. Again, we do
not know what percentage of the company defendants in the full set of individual cases
used arbitration clauses in their consumer agreements. Focusing on 140 cases against
credit card issuers where we know their consumer agreements included an arbitration
clause, we found company motions to compel in eight cases (5.7%).

= Leaving out a handful of cases that transferred to MDL proceedings, federal individual
cases closed in a median of 127 days from the date the complaint was filed.

Small claims court

=  Most arbitration clauses that we reviewed contained small claims court carve-outs. In
2012, consumers in jurisdictions with a combined total population of around 85 million

12 \We reviewed all cases in four product markets and, after identifying all cases in the credit card market, sampled
those cases for our analyses.
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filed fewer than 870 small claims court credit card claims — and most likely far fewer
than that — against issuers representing around 80% of credit card loans outstanding.

In small claims courts, credit card issuers were significantly more likely to sue
consumers than the other way around. In these same jurisdictions, in 2012 the issuers
representing about 80% of outstandings filed over 41,000 cases against individuals,
substantially all of which were likely debt collection cases against consumers. (In the one
county in which we were actually able to see the small claims court complaints, all but
one of the cases filed against individuals were debt collection disputes.)

Class settlements

A total of 422 federal consumer financial class settlements were approved between 2008
and 2012, resulting in an average of just under 85 approved settlements per year. The
bulk of these settlements concerned debt collection, credit cards, checking accounts,
and/or credit reporting. Our analyses are based on 419 of these cases, excluding three
cases for which no information on fees was available and which would not have
materially affected any result.

We could identify class size or a class size estimate in around 78% of these cases. Based
on these cases only, estimated class membership across all five years was 350 million.
Excluding one class action involving 190 million estimated class members, the total class
size for the cases where we were able to find data was 160 million.

In the class settlements we reviewed, the annual average of the aggregate amount of the
settlements was around $540 million per year. This estimate covers, for settlements
approved between 2008 and 2012, more than $2 billion in cash relief including fees and
expenses and more than $600 million in in-kind relief. These figures represent a floor
because a number of settlements also required companies to change business practices.
Cases seldom provided complete or even any quantification of the value of this kind of
behavioral relief.

About 60% of settlements provided enough data for us to report the value of cash relief
that, as of the last document in the case files, either had been or was scheduled to be paid
to class members. Based on these cases alone, the value of cash payments was $1.1
billion. This excludes payment of in-kind relief and, again, it excludes any valuation of
behavioral relief.

SECTION 1: INTRODUCTION AND EXECUTIVE SUMMARY



17

For about 55% of the settlements, we were able to estimate, as of the date of the last
filing in the case, the number of class members who were guaranteed cash payment
because either they had submitted a claim or they were part of a class to which payments
were to be made automatically. Some 34 million class members had received or were
scheduled to receive cash relief as a result of filing a claim or receiving an automatic
distribution of relief.

We were able to calculate claims rates in 105 cases. For these, the average claims rate
was 21%. The median was 8%. The rates in these cases would increase to the extent that
claims were submitted after last being reported in the case record. The weighted average
claims rate was 4% including the one class action involving 190 million class members
and was 11% without that case. These numbers exclude payments made automatically
without the submission of claims. About 130 of the settlements we reviewed contained
such automatic payment provisions.

All cases we analyzed reported attorneys’ fee awards. Across all settlements that reported
both fees and gross cash and in-kind relief, fee rates were 21% of cash relief and 16% of
cash and in-kind relief. We were able to compare fees to cash payments in 251 cases (or
60% of our data set). In these cases, of the total amount paid out in cash by defendants
(both to class members and in attorneys’ fees), 24% was paid in fees.

The median time to approval of the final settlement was 560 days and the average time
was 690 days.

A little under half the settlements were preceded by substantive motions practice before
settlement. Generally, the court decided these motions before settlement.

Public and private enforcement

We looked at consumer enforcement actions filed by state and federal regulators to
explore the proportion of cases where private class action lawyers sued the same
defendants for similar conduct. We identified 740 enforcement actions filed between
2008 and 2012 by regulators in 20 states and four municipalities and counties, and
another 410 cases that were filed by federal regulators. In 88% of these, we were unable
to find an overlapping class action complaint. We also identified a set of private class
actions that included all of the settlements for more than $10 million from our class
settlement data set and a random sampling of smaller settlements. To assure further
robustness, we reviewed the websites of top class action firms and identified an
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additional 34 class consumer financial proceedings filed in the same period. We were
unable to identify an overlapping public enforcement proceeding in 66% of these 114
filings.

=  When we did find overlapping activity by government entities and private class action
lawyers, class action lawyers filed before the government between 62% and 71% of the
time.

Price and output effects of arbitration provisions

= A number of large credit card issuers eliminated their arbitration clauses beginning in
2010 as a result of a class action settlement in an antitrust lawsuit. Using de-identified
loan-level data in the Bureau Credit Card Database, which provides monthly data with
respect to interest and fees assessed on credit card accounts, we compared changes in
consumer prices for at least a subset of the issuers that eliminated their arbitration
clauses to changes in prices for issuers that did not change their clauses in the same
period. That “difference-in-differences” analysis did not identify any statistically
significant evidence of an increase in prices among those companies that dropped their
arbitration clauses and thus increased their exposure to class action litigation risk.

» Using the same “difference-in-differences” methodology and looking at two measures of
credit availability in the Credit Card Database, we were also unable to identify evidence
that companies that eliminated arbitration clauses reduced their provision of credit to
consumers relative to companies that did not change their arbitration clauses.
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Section 2

How prevalent are pre-dispute arbitration
clauses and what are their main features?
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Introduction

A central aspect of the use of pre-dispute arbitration clauses is their incidence — that is, how
frequently they appear in contracts. This section provides data on the incidence and features of
arbitration clauses in contracts for a number of product markets: cardholder agreements for
credit cards, deposit account agreements for checking accounts, cardholder agreements for
general purpose reloadable (“GPR”) prepaid cards, storefront payday loan contracts, private
student loan contracts, and mobile wireless contracts governing third-party billing services.

We provide data, first, on the incidence of arbitration clauses by market. For select markets, we
also provide data on how arbitration clause incidence has changed over time. Second, we report
on clause length and complexity. Third, we report data on certain clause features. More
particularly, we examine how common certain clause features are, what variations exist across
clauses, and how these data vary across product markets.

Our 2013 Preliminary Results provided incidence data for three markets — credit cards,
checking accounts, and GPR prepaid cards — using data from the end of 2012 and summer
2013.1 In this report, we recap those results and, for some metrics, we update our results to
include data from the end of 2013 and 2014. The report also adds results for the storefront
payday lending, private student loan, and mobile wireless markets, in each case using data from
2013 and 2014.

1The 2013 Preliminary Results are available as the first appendix to this report. The incidence section of the
Preliminary Results is at pages 16 through 57.
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Prior research

Prior to the 2013 Preliminary Results, several studies examined the use of arbitration clauses in
various types of consumer financial services contracts. In 2004, Demaine and Hensler found
that 69.2% of the consumer financial contracts in their sample included arbitration clauses.2
Because they were seeking to determine “the frequency with which the average consumer
encounters arbitration clauses,” they included at most five contracts from a broad range of
contract types in their sample, rather than investigating any particular type of consumer
contract in detail.* Other studies focusing specifically on the use of arbitration clauses in credit
card contracts have also relied on small samples, typically from the largest credit card issuers.®
One such study, by Eisenberg, Miller, and Sherwin, found that 76.9% of the consumer contracts
studied included arbitration clauses,® and that “every consumer contract with an arbitration
clause also included a waiver of classwide arbitration.”

2 Linda J. Demaine & Deborah R. Hensler, “Volunteering” to Arbitrate Through Predispute Arbitration Clauses: The
Average Consumer’s Experience, 67 Law & Contemp. Probs. 55, 64 (2004). They included tax preparation and
investment contracts, along with credit card and banking contracts, as consumer financial contracts. Limiting their
results to credit card and banking contracts, 12 of 17 (70.6%) included arbitration clauses. Id.

31d. at 57.

4 Their sample included two contracts for general credit cards and five each for airline credit cards, store credit cards,
and banking contracts. See id. at 64. Demaine and Hensler also examined a number of features of the arbitration
clauses they studied, but reported only aggregate findings for all consumer contracts.

5 E.g., Public Citizen, Forced Arbitration: Unfair and Everywhere 1 (Sept. 24, 2009), http://www.citizen.org/
documents/UnfairAndEverywhere.pdf (last visited Mar. 6, 2015) (finding that eight of ten “major providers” of
credit cards and five of seven major banks used arbitration clauses); Amy J. Schmitz, Legislating in the Light:
Considering Empirical Data in Crafting Arbitration Reforms, 15 Harv. Negot. L. Rev. 115, 145-46 (2010)
(reporting that ten of 13 credit card contracts included arbitration clauses).

6 Theodore Eisenberg, Geoffrey P. Miller & Emily Sherwin, Arbitration’s Summer Soldiers: An Empirical Study of
Arbitration Clauses in Consumer and Nonconsumer Contracts, 41 U. Mich. J.L. Reform 871, 883 table 2 (2008).
Their sample consisted of “26 consumer agreements drafted by 21 companies,” several of which were consumer
financial services companies: three commercial banks (five consumer agreements), two credit card issuers (two
consumer agreements), and one financial credit company (one consumer agreement). Id. at 881.

7 Id. at 884.
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Rutledge and Drahozal examined the incidence of arbitration clauses in credit card contracts
using a much larger sample made available under the Credit CARD Act of 2009.8 They found
that between 2009 and 2010, “the percentage of [credit card] issuers using arbitration clauses
declined from 17.4% ... to 15.0%,” reflecting a net decrease of eight issuers, and that “the
percentage of credit card loans subject to arbitration clauses declined from 95.1% to only
48.0%.7° This study attributed the decline to two events: (1) the National Arbitration Forum
ceasing to administer consumer arbitrations following its settlement of a consumer fraud
lawsuit filed by the Minnesota Attorney General; and (2) the settlement of an antitrust class
action, Ross v. Bank of America, by four large credit card issuers, under which they agreed to
remove the arbitration clauses from their credit card contracts for a three and one-half year
period.1° This study also examined the use of various features of credit card arbitration clauses,
ranging from arbitration selection terms to class arbitration waivers.

In November 2012, the Pew Charitable Trusts issued a study of the use of arbitration clauses in
the checking account contracts used by 100 large financial institutions.?2 The study found that
43% of the institutions in the sample used arbitration clauses, with a “wide disparity” between
the 50 largest (with 56% providing for arbitration) and the remainder of the sample (with 30%
providing for arbitration).t® The study also reported on various other features of the arbitration
clauses, finding, for example, that “[o]f the institutions in the top 50 that have arbitration

8 peter B. Rutledge & Christopher R. Drahozal, Contract and Choice, 2013 BYU L. Rev. 1; see also Christopher R.
Drahozal & Peter B. Rutledge, Arbitration Clauses in Credit Card Agreements: An Empirical Study, 9 J. Empirical
Legal Stud. 536 (2012). The relevant statutory provision is Section 204(a) of the Credit Card Accountability
Responsibility and Disclosure Act of 2009, Pub. L. No. 111-24, 123 Stat. 1746 (May 22, 2009).

9 Rutledge & Drahozal, Contract and Choice, supra n.8, at 19—20.

10 1d. at 18-19; see also Section 2.3.1 and Section 10.1 for more information about the Ross settlement.

11 Rutledge & Drahozal, Contract and Choice, supra n.8, at 21-49.

12 pew Charitable Trusts, Banking on Arbitration: Big Banks, Consumers, and Checking Account Dispute Resolution
(Nov. 2012), http://www.pewtrusts.org/en/research-and-analysis/reports/0001/01/01/banking-on-arbitration
(last visited Mar. 6, 2015); see also Public Citizen, supra n.5, at 10—11 (deposit account agreements); Pew Health
Group, Hidden Risks: The Case for Safe and Transparent Checking Accounts 18 (Apr. 2011), (“For 189 of these [265]
accounts (representing four out of ten banks and 71 percent of all accounts), the accountholder had to waive the

right to a trial before a judge and agree to have the dispute resolved before a private arbiter of the bank’s choice.”).

13 pew Charitable Trusts, supra n.12, at 3—4.
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clauses, 81 percent have class action bans,” while “[f]or the next 50 institutions, this number
drops to 62 percent.”4

Data sources

The data analyzed here come from review of the provisions of consumer financial services
contracts obtained by the Bureau from various sources. For each type of contract, details of the
sources and samples of the contracts studied are presented in the following subsections.

Clause incidence

This section provides data on how frequently arbitration clauses are included in a number of
types of consumer financial services contracts. In this section, we report incidence using two
measures when possible.’> First, we report the percentage of agreements in our sample that have
an arbitration clause. In general, each company in the sample has one associated agreement, so
this first measure closely proxies the rate at which companies include arbitration clauses.
Second, we report the percentage of the relevant market covered by the agreements in our
sample, using credit card loans outstanding, insured deposits, GPR prepaid card load volume,
payday loan storefront counts, and mobile wireless subscription volume to measure market
share.1® Data sources for and limitations of the various market sharel” measurements are
described in the subsections that follow and in Appendix B.!8

14 1d. at 5. For other features studied, see id. at 4—6 (e.g., opt-outs, carve-outs for small claims court, discovery limits,
required qualifications for arbitrators, remedy limitations, and shortened statutes of limitations).

15 For private student loan contracts, we do not have market share data reflecting recent changes in the market and so
report only the first measure.

16 By comparison, when we describe the features of arbitration clauses, we present our results as the percentage of

arbitration clauses (rather than all contracts) in the samples and as the percentage of the market share subject to
arbitration clauses (rather than the entire market share) in the samples.

6 SECTION 2: HOW PREVALENT ARE PRE-DISPUTE ARBITRATION CLAUSES AND WHAT ARE THEIR MAIN FEATURES


https://share.16
https://possible.15

Our overall findings are in Table 1. The data described in this summary and shown in Table 1 are
the most recent available. More details on the time periods studied are provided in the
subsections that follow. In summary:

= For credit card agreements, 15.8% of issuers in the sample (covering 53.0% of credit card
loans outstanding) used arbitration clauses as of December 31, 2013;1°

= For checking account agreements, an estimated 7.7% of financial institutions with 44.4%
of insured deposits used arbitration clauses as of summer 2013;

= For GPR prepaid card agreements, just over 92% of cards studied used arbitration
clauses as of summer 2014. All of the companies for which we had market share data
(covering 82.9% of the dollar value loaded on cards) included arbitration clauses, so that
at least 82.9% of the market was subject to arbitration clauses;20

= For storefront payday loan agreements, 83.7% of lenders covering 98.5% of storefronts
in our sample used arbitration clauses in their agreements from 2013 and 2014;

= Six of the seven private student loan contracts in our sample (85.7%) from 2014 included
arbitration clauses; and

= Seven of the eight largest facilities-based mobile wireless providers (87.5%), covering
99.9% of subscribers, used arbitration clauses in their 2014 customer agreements.

17 In the 2013 Preliminary Results we “refer[red] to credit card loans outstanding, insured deposits, and GPR prepaid
loan volume as ‘account values.” Id. at 20. Because payday loan storefronts and mobile wireless subscribers are not
“account values,” we use the more general phrase “market share” here.

18 The amounts of credit card loans outstanding and insured deposits come from publicly available “call reports” filed
with regulators by banks and credit unions. Load data for prepaid cards and subscriber data for mobile wireless
companies come from industry reports. The number of payday loan storefronts comes from state regulator web
pages in California and Texas. See Appendix B.

19 On the assumption that the number of cardholders and the volume of credit card loans outstanding are
proportionate, this incidence data indicate that around 80 million consumers were subject to arbitration clauses at

the end of 2013, focusing on credit cards alone. See 2013 Preliminary Results at 63—64.

20 |n Table 1, the market share subject to arbitration clauses is indicated as >82.9% because at least 82.9% of prepaid
card loads in our sample are subject to arbitration clauses.
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TABLE 1: INCIDENCE OF ARBITRATION CLAUSES IN CONSUMER FINANCIAL SERVICES CONTRACTS,
2013-2014

Arbitration clause No arbitration clause
# of contracts % of market # of contracts % of market
67 356
i 21 0, 0,
Credit cards (15.8%) 53.0% (84.2%) 47.0%
Checking accounts?? 7.7% 44.4% 92.3% 55.6%
48 4
i > 9 < 9
Prepaid cards (92.3%) 82.9% (7.7%) 17.1%
Storefront payday loans 83.7% 98.5% 16.3% 1.5%
Private student loans 6 n/a ! n/a
(85.7%) (14.3%)
Mobile wireless / 99.9% 1 0.1%
(87.5%) e (12.5%) S

Where it is available, we also provide data on how incidence has changed over time. After the
Supreme Court’s 2011 decision in AT&T Mobility LLC v. Concepcion,?? several commenters
suggested that companies would inevitably include arbitration clauses with no-class-arbitration

21 Four defendants in the Ross antitrust litigation settled claims by agreeing not to use arbitration clauses in their
credit card contracts for three and one-half years. 05-Civ. 7116 (Southern District of New York). The credit card
loans outstanding of the Ross settlers constituted 86.4% of the outstandings not subject to arbitration clauses. If the
settling defendants in Ross had continued to use arbitration clauses, 93.6% of credit card loans outstanding would
be subject to arbitration clauses. None of the Ross settlers has resumed using arbitration clauses as of February
2015.

22 The incidence of arbitration clauses in checking account agreements shown in this table is an extrapolation to the
entire market of banks and does not include credit unions. See 2013 Preliminary Results at 24—26. Data on the
incidence of arbitration clauses in the banks and credit unions in our sample are described in Section 2.3.2.
Similarly, the incidence of arbitration clauses in storefront payday loan agreements shown in the table is an
extrapolation, as explained in Section 2.3.4.

23131 S. Ct. 1740 (2011).
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provisions in all their consumer contracts.2* For credit card and checking account contracts (and
to a lesser degree, GPR prepaid card contracts), we examine whether the predicted change has
occurred.

Credit cards

Current incidence

The sample of credit card contracts studied consists of contracts filed by 423 issuers with the
Bureau as of December 31, 2013.25 Under applicable regulations, credit card issuers are required
to file a copy of their consumer credit card agreements with the Bureau if they have more than
10,000 open credit card accounts.26 Thus, the contracts in our sample cover almost all
consumers in the credit card market. By the same token, cards issued subject to these contracts
account for almost all consumer credit card transactions and almost all consumer credit card
loans outstanding. The sample includes one contract per issuer.2’

As shown in Figure 1, of the 423 issuers in the sample, 67 issuers (15.8%) included arbitration
clauses in their credit card contracts, while 356 issuers (84.2%) did not.28 Overall, for the issuers

24 E.g., lan Millhiser, Supreme Court Nukes Consumers’ Rights In Most Pro-Corporate Decision Since Citizens
United, ThinkProgress: Justice (Apr. 27, 2011), http://thinkprogress.org/justice/2011/04/27/176997/scotus-nukes-
consumers (last visited Mar. 6, 2015); Brian T. Fitzpatrick, Supreme Court Case Could End Class-Action Suits,
SFGate.com (Nov. 7, 2010), available at http://www.sfgate.com/opinion/article/Supreme-Court-case-could-end-
class-action-suits-3246898.php (last visited Mar. 6, 2015).

25 The agreements are available at Consumer Financial Protection Bureau, Credit Card Agreement Database,
http://www.consumerfinance.gov/credit-cards/agreements/ (last visited Mar. 6, 2015).

26 See 12 C.F.R. § 1026.58(c)(5)(i). In addition, issuers are not required to provide agreements for a private label
credit card program with less than 10,000 open accounts. See id. § 1026.58(c)(6)(i). (A private label credit card is a
credit card issued or managed by a financial institution on behalf of a merchant for use only to make purchases at
that merchant — for example, a department store credit card.)

27 For issuers that filed multiple contracts, the dispute resolution clauses in those contracts were almost always
identical. In the rare case in which they were not identical, we used the predominant form based on the contracts
filed with the Bureau. For additional description of the sample and data collection, see Appendix B.

28 One issuer provided for arbitration only of disputes involving its credit card rewards program and another only for

disputes arising out of credit insurance for credit card loans. Because the agreements did not include a generally
applicable arbitration clause, they were coded as not providing for arbitration.
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in the sample, 53.0% of credit card loans outstanding were subject to arbitration clauses. Large
issuers, as measured by the dollar value of credit card loans outstanding, were more likely than
small- to mid-sized issuers to use arbitration clauses. Fifteen of the 20 largest bank issuers
(75.0%) and 30 of the 50 largest bank issuers (60.0%) used arbitration clauses, while only 24 of
57 small- to mid-sized banks (42.1%) did so. In addition, credit unions were less likely to use
arbitration clauses than banks. Overall, only ten of 304 credit union issuers in the sample (3.3%)
used arbitration clauses.

FIGURE 1: CLAUSE INCIDENCE IN CREDIT CARD CONTRACTS, AS A PERCENTAGE OF CREDIT CARD
ISSUERS AND CREDIT CARD LOANS OUTSTANDING, DEC. 31, 2013

0.9%

15.8%

83.2% 6.4%
m [ssuers with arbitration clauses m Loans, subject to arbitration
clauses
m [ssuers with no arbitration clauses m L oans, not subject to arbitration
clauses
m |ssuers with no arbitration clauses ® Loans, not subject to arbitration
(Ross settlement) clauses (Ross settlement)

As noted in the 2013 Preliminary Results, the Ross settlement likely impacts these results. In
late 2009, four of the ten largest issuers (Bank of America, Capital One, Chase, and HSBC)
settled an antitrust class action by agreeing to remove the arbitration clauses from their credit
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card contracts for three and one-half years from a date specified in the settlement agreement.2°
Those four issuers include the three largest credit card issuers that currently do not use
arbitration clauses.3° Collectively, their credit card loans outstanding constitute 86.4% of loan
outstandings that are not subject to arbitration clauses. Had the settling defendants in Ross
continued to use arbitration clauses, 93.6% of credit card loans outstanding would be subject to
arbitration clauses, as shown in Figure 1. As of February 2015, none of the Ross issuers had
resumed using arbitration clauses.3!

Changes in incidence

The data described above come from agreements filed as of year-end 2013. One year earlier, at
year-end 2012, the same overall number of issuers — 67 in total — used arbitration clauses.3?
However, because more issuers submitted agreements to the Bureau’s credit card agreement
database in 2013 than in 2012,33 this tally of 67 issuers represented a lower share of issuers as of
year-end 2013 (15.8%) than was the case one year earlier (67 of 393 issuers, or 17.0%). Although

29 The dates differed among the settling defendants, and ranged from January 1, 2010, to May 1, 2010. The settlement
agreements also provided for the period to be extended in the event of a delay in mailing change-of-terms notices to
cardholders. See 2013 Preliminary Results at 23 n.51.

30 The other issuer, HSBC, sold a substantial portion of its credit card portfolio to Capital One in 2012. See Howard
Mustoe, HSBC Credit Card Sale to Capital One Yields $2.5 Billion Premium, Bloomberg.com (May 2, 2012),
available at http://www.bloomberg.com/news/articles/2012-05-02/hsbc-gets-31-3-billion-in-cash-for-u-s-card-
and-retail-sale (last visited Mar. 6, 2015).

31 See Bank of America, Find Sample Credit Card Agreements, https://www.bankofamerica.com/credit-cards/credit-
card-agreements.go (last visited Mar. 6, 2015); Capital One, U.S. Consumer Credit Card Agreements,
http://www.capitalone.com/credit-cards/Ip/credit-card-agreements/ (last visited Mar. 6, 2015); Chase, Select a
Cardmember Agreement, https://www.chase.com/credit-cards/cardmember-agreement (last visited Mar. 6, 2015);
HSBC, Compare Credit Cards https://www.us.hsbc.com/1/2/home/personal-banking/credit-cards (last visited Mar.
6, 2015).

322013 Preliminary Results at 21-22.
33 Of the 393 issuers studied in the Preliminary Results, 206 filed new credit card agreements with the Bureau during
2013. The remaining issuers did not file new agreements. Seven issuers were closed, merged into other institutions,

sold their credit card loan portfolios, or had agreements that were otherwise unavailable during 2013, and so were
removed from the sample.
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the net number of issuers using arbitration clauses remained constant over the period, a handful
of issuers switched to arbitration over this period, while none switched away from it.34

Although the 67 issuers using arbitration clauses represented a smaller share of total issuers at
year-end 2013 than at year-end 2012, these issuers accounted for a larger share of credit card
loans outstanding at year-end 2013 (53.0%) than at year-end 2012 (50.2%). This change in
market share is mostly accounted for by increased loans outstanding for issuers with arbitration
clauses.?®> The bulk of the remainder is the result of a top 20 issuer switching to arbitration
during 2013.36

The slight increase in arbitration clause use between year-end 2012 and year-end 2013
continues the slight upward trend since the Supreme Court’s 2011 decision in Concepcion.?’
While the incidence of arbitration clauses in credit card contracts has increased since
Concepcion, the increase has not been as dramatic as predicted by some commenters.38
Examining the 357 issuers that have agreements in the Bureau’s database for the entire period

34 Of the 206 issuers submitting new filings in 2013, three issuers — with a combined 0.6% of credit card loans
outstanding in the sample — switched to arbitration during the year. One of the three switching issuers is among the
20 largest credit card issuers as measured by total credit card loans outstanding. Another of the three issuers had
more contracts with arbitration clauses than without in 2010 and 2011, then recorded more contracts without
arbitration than with arbitration in 2012, but reverted to a majority of contracts containing arbitration clauses in
2013. As a result, our coding recorded a switch, but this switch reflected a marginal, not a complete, shift in the
issuer’s contracts away from (2011 to 2012) or toward (2012 to 2013) arbitration. An additional 37 issuers filed
credit card agreements with the Bureau for the first time during 2013. Of those issuers, one, with 0.06% of the
credit card loans outstanding in the sample, used an arbitration clause. These four additional issuers using
arbitration clauses in 2013 were counterbalanced by the fact that four out of the seven issuers that did not file credit
card agreements with the Bureau in 2013 (after having done so in 2012) used an arbitration clause. As a result,
although no issuer switched away from arbitration during 2013, the net number of issuers using arbitration clauses
was unchanged between year-end 2012 and year-end 2013.

35 Some 84% of the increase in credit card loans outstanding subject to arbitration clauses between 2012 and 2013
resulted from increased loans outstanding by issuers with arbitration clauses.

36 Although only one top 20 issuer switched to arbitration during 2013, the number of top 20 issuers using arbitration
clauses increased by two between year-end 2012 and year-end 2013. The reason is that an issuer just outside the top
20 as of year-end 2012 (which used an arbitration clause) became the 20t largest issuer as of year-end 2013,
replacing the 20t largest issuer as of year-end 2012 (which did not use an arbitration clause).

37131 S. Ct. 1740 (2011).

38 See supra text accompanying n.24.
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from 2010 through 2013, the number of issuers using arbitration clauses increased from 53 as of
year-end 2010, to 54 as of year-end 2011, to 55 as of year-end 2012, to 58 as of year-end 2013.39
A total of seven credit card issuers in that sample have adopted arbitration clauses since
Concepcion, while two issuers that previously used arbitration clauses stopped using them, for a
net increase of five.0 The dollar amount of credit card loans outstanding subject to arbitration
clauses has increased somewhat more — from 47.2% of credit card loans outstanding as of year-
end 2010 to 53.0% as of year-end 2013. As indicated above, almost all of the increase is due to
growth in credit card loans outstanding issued by existing users of arbitration clauses.*

Checking accounts

Current incidence

The sample of checking account contracts studied is drawn from three sources: the 100 largest
banks, based on consolidated insured deposits*? as of December 31, 2012; a random sample of
150 small- and mid-sized banks, based on the same measure; and the 50 largest credit unions,
also based on the same measure. For reasons explained in the 2013 Preliminary Results,*3 the
final sample consists of 103 large banks, 141 small- and mid-sized banks, and 49 credit unions.
Checking account agreements from those institutions were obtained in August and September
2013 either from the Internet or in response to the Bureau’s 1022(c)(4) orders. As we explain
more fully in Appendix B, our measurement of market share for checking accounts uses data
from publicly available “call reports” filed with regulators by banks and credit unions. For the
time period studied here, call reports did not report consumer deposit volume separately from

39 As discussed supra n.34, one of those three issuers had been coded as using arbitration clauses in 2010 and 2011
but not in 2012 and then again in 2013, because of changes in the frequency of agreements on file with the Bureau,
not a broader shift in that issuer’s practices regarding the use of arbitration clauses.

40 Three issuers switched to arbitration clauses during 2011, two during 2012, and two more during 2013. Two issuers
switched away from arbitration during 2011, for a net increase of one that year.

41 See also 2013 Preliminary Results at 54—55.

42 By consolidated basis, we mean that we calculated from call reports total insured deposits for all affiliated
institutions, unless an affiliate used a different dispute resolution clause. See Appendix B.

43 See 2013 Preliminary Results at 24—26.
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commercial deposit volume.#* We used “insured deposits,”> therefore, as a proxy for consumer
deposits.46 Our market share results for checking accounts should be viewed accordingly.

Of the 103 largest banks, 47 (45.6%), with accounts representing 58.8% of insured deposits,
used arbitration clauses.*” By comparison, ten of the 141 small- and mid-sized banks (7.1%), with
accounts representing 6.3% of insured deposits in that sample, used arbitration clauses, and
four of the 49 credit unions (8.2%), representing 8.7% of insured deposits in that sample, used
arbitration clauses. Overall, combining data from the large bank sample with data extrapolated
from the small- and mid-sized bank sample, we estimate that 7.7% of banks, with accounts
representing 44.4% of insured deposits, used arbitration clauses in their checking account
agreements.“8 These results are reflected in Figure 2.

44 Beginning with the March 31, 2014, call report, institutions with $1 billion or more in total assets are required to
report the amounts of consumer deposit account products in their call report. See Call Report Instruction Book
Update, at RC-E-16a to RC-E-16d (Mar. 2014). Our comprehensive data on checking account agreements are from
2013, at which time data on consumer deposits were not available.

45 \We use the term “insured deposits” to refer to the amount of deposits in accounts less than $250,000.

46 To the extent that our proxy includes commercial deposits that are not subject to arbitration clauses, our results
will overstate the amount of insured deposits subject to arbitration. In general, however, we refer to the share of
such deposits subject to arbitration, which should minimize the effect of using this proxy. For more information, see
Appendix B.

47 Three of the large banks in the sample (with 0.5% of insured deposits) used jury trial waivers but provided for
arbitration in the event the jury trial waiver was unenforceable. Because arbitration was not the primary means of

dispute resolution, these banks were coded as not using arbitration.

48 2013 Preliminary Results at 25—-26 & n.58.
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FIGURE 2: CLAUSE INCIDENCE IN CHECKING ACCOUNT CONTRACTS, AS A PERCENTAGE OF BANKS
AND OF BANK INSURED DEPOSIT VOLUME, 2013

7.7%

92.3%
m Banks using arbitration clauses m Insured deposits subject to arbitration clauses
m Banks not using arbitration clauses m Insured deposits not subject to arbitration clauses

Changes in incidence

Compared to credit card contracts, only limited data are available on changes in checking
account contracts since Concepcion. We sought to examine the extent of those changes in two
ways.

First, we compared the contracts used in the Pew Charitable Trusts study of checking account
contracts — collected from June to August 2012 — to the contracts we collected just over a year
later — from August to September 2013.49 These data, which cover only a portion of the period
since the 2011 Concepcion decision, came from a sample consisting of 88 large financial

49 Pew Charitable Trusts, supra n.12.
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institutions (banks and credit unions) as to which the sample in the Pew study overlaps with the
sample used by the Bureau.50

As of summer 2012, 35 of the 88 institutions (39.8%) included arbitration clauses in their
checking account contracts. As of summer 2013, one year later, 42 of 88 (47.7%) used
arbitration clauses. Eight banks and one credit union switched to arbitration during that one-
year period, while two banks switched away from arbitration. The eight banks switching to
arbitration constituted 9.2% of all arbitration-subject insured deposits in the large bank sample.
The credit union became the largest credit union using an arbitration clause, accounting for over
one-third of all arbitration-subject insured deposits at credit unions in the sample as of year-end
2012.

Second, we updated the 2013 Preliminary Results by collecting checking account agreements
from the Internet in August 2014 for all banks and credit unions for which we used agreements
from the Internet in 2013. To avoid any additional burden on the financial institutions that
provided their checking account agreements in response to the 1022(c)(4) orders in 2013, we did
not require those institutions to provide updated agreements in 2014. The result is a partial view
of how the agreements changed between 2013 and 2014, limited to those institutions for which
the agreements were available on the Internet in both years.

Of the 57 banks from the large bank sample for which we obtained agreements from the Internet
in 2013, none switched to or away from arbitration in 2014. Twenty-four of the agreements did
not include an arbitration clause in both years, and two agreements were unavailable online in
2014.5 The remaining 31 agreements included arbitration clauses in both years.

50 For more information on the sample, see 2013 Preliminary Results at 56. We were, however, able to examine the
checking account contracts of the ten largest banks as of October 2010, and we found no change in their use of
arbitration clauses between then and summer 2012. See Pew Charitable Trusts, Hidden Risks: The Case for Safe
Checking Accounts (Apr. 2011), http://www.pewtrusts.org/en/research-and-analysis/reports/2011/04/27/hidden-
risks (last visited Mar. 6, 2015); see also Pew Charitable Trusts, Still Risky: An Update on the Safety and
Transparency of Checking Accounts (Oct. 2012), http://www.pewtrusts.org/en/research-and-
analysis/reports/2012/10/10/still-risky-an-update-on-the-safety-and-transparency-of-checking-accounts (last
visited Mar. 6, 2015).

51 Neither of the two agreements that were unavailable in 2014 used arbitration clauses in 2013.
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We obtained checking account agreements from the Internet in 2013 for only five of the small-
and mid-sized banks. Of those five banks, two switched to arbitration in 2014. Two more did not
use arbitration clauses in either year, and one agreement was not available.52 We have no
information on the checking account agreements in 2014 of the other small- and mid-sized
banks in the sample.

Finally, we obtained checking account agreements from the Internet for 34 of the largest credit
unions. One switched to arbitration and one switched away from arbitration, so the net use of
arbitration clauses was unchanged. In 2014, four of the 34 credit union agreements (11.8%) used
arbitration clauses, while 30 of 34 (88.2%) did not.

Overall, the limited data provide evidence of only a slight move toward arbitration in checking
account contracts since the 2013 Preliminary Results, but a somewhat larger move between
2012 and 2013.

In the 2013 Preliminary Results, we noted an important caveat to this analysis. Many banks —
particularly smaller banks — use standard forms acquired from a form provider rather than
preparing their own customized forms.53 If one or more of these form providers were to adopt an
arbitration clause in their standard forms, the overall market shift to arbitration could be
significant.

52 The agreement that was unavailable in 2014 did not use an arbitration clause in 2013.

53 For example, at least 83 of the 141 small to mid-sized banks (58.9%) in the checking account sample used some
version of a standard form prepared by a single form provider. See 2013 Preliminary Results at 54. As of the most
recent information we have available, that standard form does not include an arbitration clause, although the form
company does offer an optional freestanding arbitration clause.
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GPR prepaid cards

Current incidences#

Our data on GPR prepaid card agreements are less complete than for the credit card and
checking account contracts studied.>® The sample here consists of 52 GPR prepaid cards that
were listed on the Visa, MasterCard, or NerdWallet web pages listing prepaid cards as of August
2013 or that were included in several recent studies of the terms of GPR prepaid cards,*¢ and
that continued to be available in August 2014. Three companies — Green Dot, H&R Block, and

54 In November 2014, the Bureau issued a Study of Prepaid Account Agreements based on a sample of 325 prepaid
card agreements, including 207 GPR prepaid card agreements, 25 payroll card agreements, 65 government benefit
card agreements, and 28 other prepaid card agreements. See Consumer Financial Protection Bureau, Study of
Prepaid Account Agreements 8 (Nov. 2014). That study used the agreements examined in the 2013 Preliminary
Results as a starting point, id. at 5, and added additional agreements obtained by the Bureau, id. at 7.We use an
updated version of the sample from the 2013 Preliminary Results here to maintain consistency with those results
and to examine any changes in the incidence of arbitration clauses over time. Of the agreements reviewed in the
Prepaid Account Study but not included in the 2013 Preliminary Results, 116 of the 152 GPR prepaid card
agreements (76.3%) included arbitration clauses. (The card programs ended for an additional seven of the
agreements in our original sample, and one agreement from that sample was not included in the Prepaid Account
Study.) The Prepaid Account Study also examined other types of prepaid cards: Eleven of the 25 payroll card
agreements studied (44.0%) included arbitration clauses; 30 of the 65 government benefit card agreements (46.2%)
included arbitration clauses; and 20 of the 28 other prepaid card agreements (71.4%) included arbitration clauses.

55 A GPR prepaid card is a card that “a consumer can use anywhere that accepts payment from a retail electronic
payments network, such as Visa, MasterCard, American Express, or Discover” and to which the consumer can add
funds after the card is issued. See Consumer Financial Protection Bureau, Notice of Proposed Rulemaking, 79 FR
77101 (Dec. 23, 2014) (Docket No. CFPB-2014-0031). For purposes of this report, we limit our analysis to GPR
prepaid cards that consumers can purchase at retail outlets or over the Internet. We do not cover payroll cards or
electronic benefit transfer cards, which also can be used over electronic payment networks and can be reloaded at
least by the provider of the card, other than as noted supra.

56 Aité Group, The Contenders: Prepaid Debit and Payroll Cards Reach Ubiquity 18-19 (Nov. 2012); Bankrate.com,
2013 Prepaid Debit Cards Survey; Bretton Woods, Inc., Analysis of Branded General Purpose Reloadable Prepaid
Cards: A Comparative Cost Analysis of Prepaid Cards, Basic Checking Accounts and Check Cashing 9 (Feb. 2012);
CardHub, Prepaid Cards Report — 2013; Consumer Reports, Prepaid Cards: How They Rate on Value, Convenience,
Safety and Fee Accessibility and Clarity 9 (July 2013); Pew Charitable Trusts, Loaded with Uncertainty: Are Prepaid
Cards a Smart Alternative to Checking Accounts? 26 (Sept. 2012), http://www.pewtrusts.org/en/research-and-
analysis/reports/2012/09/06/loaded-with-uncertainty (last visited Mar. 6, 2015).
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NetSpend — dominate the market, collectively accounting for over 68% of the dollar amount
loaded on cards based on the most recent available data.5’

As of August 2014, 48 of the 52 GPR prepaid card agreements in the sample (92.3%) used
arbitration clauses in their cardholder agreements, two used exclusive forum selection clauses,
and two had no dispute resolution clause. All of the companies for which we had market share
data as of November 2012 (constituting 82.9% of the dollar value loaded on cards), including the
three leading companies, used arbitration clauses, so we know that at least 82.9% of card loads
were subject to arbitration clauses.>® These results are shown in Figure 3.

57 See Aité Group, supra n.56, at 19. The companies identified in the text are formally not issuers of prepaid cards; the
issuers are almost always depository institutions. (GreenDot, however, now owns a bank issuer.) Companies like
NetSpend (which has since been acquired by another company, TSYS) are generally referred to as “program
managers.” In the GPR prepaid market, the program manager generally plays the dominant role with responsibility
for most aspects of a program. Two depositary institutions, Bancorp Bank and MetaBank, serve a large number of
GPR program managers. There is no consistent pattern in the cardholder agreements: Some cards with the same
program manager or the same issuing bank nonetheless have different cardholder agreements.

58 Our market share data come from the Aité Group report cited supra.
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FIGURE 3: CLAUSE INCIDENCE IN GPR PREPAID CARD CONTRACTS, AS A PERCENTAGE OF CARDS
AND OF DOLLAR AMOUNT LOADED ON CARDS, 2014
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Changes in incidence

The percentage of GPR prepaid card agreements in our sample using arbitration clauses
increased to 92.3% in 2014 from 81.0%, as reported in the 2013 Preliminary Results. The
reasons for the increase are twofold. First, 11 card programs previously included in the sample
have either ended (nine cards) or have agreements that are no longer available online (two
cards). Six of these 11 programs used arbitration clauses and five did not.>® Second, three cards
(with no load data) that had no dispute resolution clause in their cardholder agreements as of

59 Since a substantial majority of GPR prepaid card agreements included arbitration clauses, removing an almost
equal number of agreements with and without arbitration clauses from the sample resulted in a relative increase in
the incidence of arbitration clauses.
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August 2013 began including an arbitration clause by August 2014.59 No updated market share
data are available, and none of the institutions for which we had market share data made
material changes to their arbitration clauses in 2014. As a result, market share data for prepaid
cards in our sample remain unchanged from 2013 to 2014.

Storefront payday loans

We examine the use of arbitration clauses in 80 payday loan®! contracts from storefront payday
lenders in California, Florida, and Texas.52 The sample of storefront payday loan contracts was
drawn from the 11 largest payday lenders in the country (which we identified from the Payday
Loan Industry Report published by Stephens, Inc. in June 201183) as well as random samples of
smaller storefront lenders licensed in California, Florida, and Texas.64 We obtained the standard
form contracts that each of the 11 largest lenders uses in California, Florida, and Texas if it does
business in those states; in total we obtained 25 agreements from these lenders.® In addition,

60 Of the 63 GPR prepaid cards studied in the 2013 Preliminary Results, the dispute resolution clauses of 44 were
unchanged a year later, three agreements had added an arbitration clause, five continued using an arbitration clause
but made some revision to the clause, nine card programs had ended, and two contracts were no longer available
online.

61 This study’s use of the terms “payday loan,” “payday lender,” and similar terms are solely for the purposes of the
arbitration study and should not be construed to bind the Bureau in any proceeding or other undertaking involving
similar products or services.

62 For data on the incidence of arbitration clauses in a small, non-random sample of payday loan contracts from tribal,
offshore, and other online payday lenders, see Appendix C.

63 See Stephens, Inc., Payday Loan Industry Report 12 (June 6, 2011). For further discussion, see Appendix B.

64 enders were sampled randomly from the set of all lenders registered in the relevant category under each state’s
licensing regime. The inclusion of different types of products, such as “deferred presentment” agreements, is based
on those products being licensed in the respective states under the same licensing regime as payday loans. However,
when a lender responded to the Bureau’s 1022(c)(4) order by stating that the lender did not make payday loans, its
contract was not included in the results. The maximum size of the sample, had all recipients of our 1022(c)(4)
orders responded to them by providing payday loan agreements, would have been 175 — consisting of 50 contracts
each from the randomly selected payday lenders licensed in California, Florida, and Texas, and 25 contracts from
the 11 largest payday lenders (because not all of the largest lenders did business in all three states). Six of the Texas
lenders responded that they did not make payday loans, reducing the maximum sample size to 169.

65 A payday loan transaction in Texas involves multiple contracts: between the consumer and the lender; and between
the consumer and a credit services organization. If there was an arbitration clause in each of the contracts, in most
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we obtained 55 agreements from smaller payday lenders. To obtain these latter agreements, we
randomly sampled 50 lenders in each of these three states from the set of all registered payday
lenders in those states and sent 1022(c)(4) orders to those lenders seeking copies of their
standard agreements.6 The agreements reported on here are those from lenders who responded
to the orders.®”

We measured the market share of those payday lenders based on the number of licensed
storefront locations indicated by the California and Texas registries; no comparable information
about Florida locations is available online. Using licensed storefront locations is an imperfect
measure of market share because actual lending volume may vary across locations, but it is a
commonly used measure in the industry.88 For more information on the sample, see

Appendix B.

All of the 11 largest lenders used an arbitration clause, although some of them do not operate in
all three states. Out of the 55 sampled payday lenders, 46 used arbitration clauses. 9

Extrapolating to California, Florida, and Texas, 83.7% of the lenders use an arbitration clause.
Lenders with more locations were somewhat more likely to use arbitration clauses: 98.5% of
licensed storefronts in our sample were subject to contracts with arbitration clauses, while only
1.5% of licensed storefronts were subject to contracts that did not use arbitration clauses. We do

cases the clauses were almost identical (except for changes to reflect the different status of the parties). When
available, we coded the contract with the credit services organization. Regardless, we included only one contract in
the sample.

66 To contact the lenders, we used the address for the storefront location that was randomly sampled.

67 We obtained 25 agreements from the 50 randomly selected California licensed lenders, 18 agreements from the 50
randomly selected Florida licensed lenders, and 12 agreements from the 50 randomly selected Texas licensed
lenders. The response rate for payday lenders to the Bureau’s 1022(c)(4) orders was much lower than the response
rate for banks providing account agreements. We do not know how the contracts of the nonresponding lenders
compare to the contracts of those that responded. Beyond their noncompliance, however, we have no indication that
the nonresponding lenders differed systemically from the payday lenders that responded to the orders with respect
to their use of arbitration clauses in their consumer contracts.

68 See, e.g., Stephens, Inc., supra.

69 Of the nine storefront payday loan contracts without arbitration clauses, five were from lenders in California, three
were from lenders in Florida, and one was from a lender in Texas.
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not have data on changes in the incidence of arbitration clauses in storefront payday loan
contracts over time.

FIGURE 4: CLAUSE INCIDENCE IN STOREFRONT PAYDAY LOAN CONTRACTS, AS A PERCENTAGE OF
LENDERS AND OF STOREFRONTS, 2013-2014

1.5%

16.3%

98.5%
m Lenders with arbitration clauses m Storefronts subject to arbitration clauses
m Lenders without arbitration clauses m Storefronts not subject to arbitration clauses

In Figure 4 we present the extrapolated clause incidence, both as a percentage of lenders and as
a percentage of storefronts (the storefront information is only available for California and
Texas). Aside from this section, we do not extrapolate in the rest of the text; instead, we report
the results using the 66 payday lenders (including the 11 largest). The largest 11 payday lenders
might have different contracts in each of the three states. Therefore, we count the number of
different contracts as opposed to the number of different payday lenders: Each of the sampled
55 creditors has one contract, and the 11 largest creditors combine for 25 contracts since most of
the 11 are active in each of the three states, resulting in 80 contracts overall.
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Private student loans

We look at the incidence of arbitration clauses in a small sample of private student loan
contracts.’”® The sample consists of seven student loan contracts: one contract from each of the
six largest private student lenders that were studied in a 2012 joint report by the Bureau and the
U.S. Department of Education on Private Student Loans™ and that remain in the market, plus
the contract used by the approximately 250 credit unions that are affiliated with Credit Union
Student Choice.”2 We have no data on the contracts used by other, smaller private student
lenders.

Six of the seven (85.7%) contracts included an arbitration clause, as shown in Figure 5. By
comparison, neither the Federal Direct Loans Master Promissory Note nor the Perkins Loan
Master Promissory Note includes an arbitration clause. We do not have market share data
reflecting recent changes in the market and so do not report arbitration clause incidence by
market share for private student loan contracts.

70 For an earlier study, see National Consumer Law Center, Paying the Price: The High Cost of Private Student Loans
and the Dangers for Student Borrowers 22, 28 (Mar. 2008), http://www.studentloanborrowerassistance.org/wp-
content/uploads/2013/05/Report_PrivateLoans.pdf (last visited Mar. 6, 2015) (finding that 61% of contracts in
sample of 28 student loans originated by six lenders between 2001 and 2006 included arbitration clauses).

1 See U.S. Department of Education and Consumer Financial Protection Bureau, Private Student Loans 7 & n.3 (Aug.
29, 2012).

72 For more details about the sample, see Appendix B.
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FIGURE 5: CLAUSE INCIDENCE IN PRIVATE STUDENT LOAN CONTRACTS, AS A PERCENTAGE OF
LENDERS, 2014
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2.3.6  Mobile wireless third-party billing

Finally, we examine the dispute resolution provisions in contracts of the eight largest facilities-
based providers of mobile wireless services in the United States.” “Facilities-based mobile
wireless service providers offer mobile voice, messaging, and/or data services using their own
network facilities.””* We are studying those contracts because they authorize third parties to

73 Federal Communications Commission, Annual Report and Analysis of Competitive Market Conditions with Respect
to Mobile Wireless 55 tbl. 13 (Mar. 21, 2013) (“FCC 16t Mobile Wireless Competition Report”). Of the 12 largest
facilities-based providers identified by the FCC in its report, four have either been acquired by or sold their retail
business to other companies since that report. Our sample consists of the eight remaining firms. See Appendix B.

74 FCC 16t Mobile Wireless Competition Report, supra at 25.
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charge consumers for services on their mobile phone bills. As explained in a recent report by the
Federal Trade Commission:

[M]ajor phone carriers permit consumers to charge payments for third-party goods
and services directly to their mobile phone accounts, which is known generally as
“mobile carrier billing” or just “carrier billing,” as an alternative to paying for an item
with a credit or debit card, for example.”s

We did not study the contracts of smaller facilities-based providers’® or other providers of
mobile wireless services.

Of the eight wireless services providers in the sample, seven (87.5%) included arbitration clauses
in their consumer contracts as of summer 2014. The one provider that did not use an arbitration
clause was one of the smallest in the sample, so that over 99.9% of subscribers to these

providers were parties to contracts that used arbitration clauses. These results are summarized
in Figure 6.

5 Federal Trade Commission, Mobile Cramming: An FTC Staff Report 2 (July 2014), http://www.ftc.gov/system/
files/documents/reports/mobile-cramming-federal-trade-commission-staff-report-july-2014/140728
mobilecramming.pdf (last visited Mar. 6, 2015).

76 See FCC 16t Mobile Wireless Competition Report, supra at 38—39 (“estimat[ing] that there were approximately 95
smaller, facilities-based providers in the continental United States, Alaska, and Hawaii as of October 2012”).
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FIGURE 6: CLAUSE INCIDENCE IN MOBILE WIRELESS CONTRACTS, AS A PERCENTAGE OF
PROVIDERS AND OF SUBSCRIBERS, 2014
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2.4 Clause length and complexity

In the 2013 Preliminary Results, we examined the length and complexity of arbitration clauses
in credit card agreements.” The following are revised and corrected’® readability data for the

772013 Preliminary Results at 28-29.

78 In extending our readability analysis beyond credit card arbitration clauses, we discovered an issue arising from the
digital file format of the agreements we studied in the 2013 Preliminary Results. This issue affected the readability
scores we reported. Correcting for the issue resulted in lower readability scores for both arbitration clauses and the
rest of the credit card agreements, but did not substantially affect the relative difference in scores between the two.
Thus, in the 2013 Preliminary Results, we reported that the average Flesch-Kincaid grade level for credit card
arbitration clauses — with a lower grade level indicating greater readability — was 14.2, while the average Flesch-
Kincaid grade level for the rest of the contract was 10.8. See 2013 Preliminary Results at 29. As described above,
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credit card arbitration clauses in our sample. The credit card arbitration clauses averaged
1,108.8 words in length, ranging from 78 to 2,514 words. On average, the arbitration clause
made up 14.1% of the words of the credit card contract, and was almost always more complex
and written at a higher grade level than the rest of the contract (with an average Flesch-Kincaid
grade level™ of 15.6, as compared to 11.6 for the rest of the contract8°). We also found that
arbitration clauses from larger issuers tended to be longer (averaging 1,329.5 words) than ones
from smaller issuers (averaging 1,067.3 words), but that arbitration clauses from larger issuers
tended to score better on the readability metrics than ones from smaller issuers. Thus, the
Flesch-Kincaid grade level was 14.7 for arbitration clauses from large issuers as compared to
15.7 for arbitration clauses from small issuers,8 and one of the three largest credit card issuers
used the clause with the best readability score.

We conducted the same analysis for our samples of GPR prepaid card contracts (as used in the
2013 Preliminary Results) and storefront payday loan contracts.

The word count for arbitration clauses in the GPR prepaid card contracts studied ranged from
24 words to 2,970 words, and averaged 1,082.6 words. On average, the arbitration clauses made
up 14.4% of the words in the contract, and in most cases were written at a higher grade level
(with an average Flesch-Kincaid grade level of 15.0, as compared to 11.8 for the rest of the
contract) and had worse readability scores (with an average Flesch-Kincaid readability score of
32.9, as compared to 48.4 for the rest of the contract).

using the corrected analysis, we found the average grade level for the arbitration clauses we studied to be 15.6, as
compared to 11.6 for the rest of the contract. Thus, it remains true, as we reported in the 2013 Preliminary Results,
that “[c]redit card arbitration clauses almost always were more complex and written at a higher grade level than the
rest of the credit card contract,” even though the readability scores themselves are different. Id. at 28. The corrected
numbers did change one of our qualitative descriptions of the data, however: Using the corrected methodology, one,
not two, of the three largest credit card issuers used the clauses with the best readability scores. Id. at 29 n.72.

79 As we explained in the 2013 Preliminary Results at 28 n.65, the Flesch readability score is a widely used standard in
plain language analysis, calculated by taking into account total words, total sentences, and total syllables. The

Flesch-Kincaid grade level translates readability to the level of education required to understand the text.

80 The average Flesch readability score for credit card arbitration clauses was 31.5 and for the rest of the credit card
contract was 50.2.

81 The average Flesch readability score for arbitration clauses from larger issuers was 34.4, while for arbitration
clauses from the remaining issuers it was 30.9.
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The word count for arbitration clauses in storefront payday loan contracts ranged from 167
words to 2,860 words. The average number of words was 1,421.3. As compared to arbitration
clauses in credit card and prepaid card contracts, the arbitration clauses in storefront payday
loan clauses were somewhat longer. But the rest of the payday loan contract was much shorter
than the rest of the credit card and prepaid card contracts, so that the arbitration clause was a
much higher percentage of the payday loan contract than the credit card and prepaid card
contracts (39.5% on average, as compared to 14.1% and 14.4%, respectively).82

Storefront payday loan arbitration clauses almost always were more complex and written at a
higher grade level than the rest of the payday loan contract. The average Flesch-Kincaid grade
level for storefront payday loan arbitration clauses was 15.4, while the average Flesch-Kincaid
grade level for the remainder of the payday loan contract was 13.0. Similarly, the average Flesch
readability score for payday loan arbitration clauses was 31.3, while the average Flesch
readability score for the remainder of the payday loan contract was 42.7. Of the storefront
payday loan contracts studied, only in seven contracts (just under 10%) were the Flesch-Kincaid
grade levels lower for the arbitration clause than for the remainder of the contract.

In two contracts, however, the Flesch-Kincaid grade level was much lower for the arbitration
clause than for the rest of the payday loan contract. In those contracts, the Flesch-Kincaid grade
levels for the arbitration clauses were 6.8 and 7.1, while the Flesch-Kincaid grade levels for the
rest of the contract were 14.9 and 14.0. Indeed, the Flesch-Kincaid grade levels for these two

arbitration clauses were significantly lower than the lowest grade level for the rest of any payday
loan contract in the sample (which was 9.1).

82 |n Texas, the payday loan documentation often included a number of documents, including a credit services
agreement between the consumer and the credit services organization, a separate credit services disclosure
document, a promissory note and loan disclosure between the consumer and the lender, and sometimes other
documentation. As noted supra, we typically analyzed the arbitration clause in the credit services agreement
(although in some cases other documents also included an arbitration clause). To enhance comparability with the
other payday loan contracts in the sample, we used the credit services agreements as the basis for calculating the
length and readability score of the remainder of the contract.
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Clause features

This section summarizes various features that appear in or with arbitration clauses in the
contracts we studied. It examines: (1) whether the arbitration clause permitted the consumer to
opt out of the clause; (2) the scope of the arbitration clause and whether the clause carved small
claims cases out of the obligation to arbitrate; (3) which entity or entities were to administer the
arbitration and how the arbitrator or arbitrators were to be selected; (4) the extent to which
decisions on the enforceability of the arbitration clause were delegated to the arbitrator; (5)
whether the clause precluded class proceedings; (6) whether the clause precluded the award of
punitive or other damages; (7) whether the clause specified the time period in which a claim had
to be brought; (8) whether the clause precluded disclosure of information about the arbitration
or the dispute; (9) where any in-person hearing was to take place; (10) what the clause provided
about payment and allocation of the cost of arbitration between the consumer and the company;
(11) whether the clause provided for a minimum recovery contingent on the consumer’s success
in the case; (12) what the clause disclosed about various core characteristics of arbitration; and
(13) the use of arbitral appeals panels.83

We describe the incidence of each feature as a percentage of the number of arbitration clauses in
the sample for the type of contract. To the extent of available data, we also state the incidence as
a percentage of the share of the product market subject to arbitration clauses (which we refer to
as arbitration-subject market share, “% of market” in the tables).

For credit card agreements, checking account agreements, and GPR prepaid card agreements,
we report data from the 2013 Preliminary Results for most features. For class and contingent
minimum recovery provisions, we present updated data for these markets using the samples as
described in Section 2.3. Data on the use of arbitral appeals panels in these markets are new in
this report but are based on the sample of contracts studied in the 2013 Preliminary Results.84

83 Except for the use of arbitral appeals panels, all of the features are ones examined in the 2013 Preliminary Results.
Some of the features described below may be inconsistent with the due process or fairness protocols applied by the
AAA and JAMS in administering consumer arbitrations. See Section 4. We describe the features here as they appear
in the arbitration clauses in the sample, without regard to the AAA’s or JAMS’s policies.

84 This section reflects a handful of minor corrections to data in the 2013 Preliminary Results.
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For the other product markets covered, we present data from the current samples described
above.

Opt-outs

Some arbitration clauses permit consumers to opt out of or reject the arbitration clause within a
specified time period. To exercise the opt-out right, a consumer must follow the stated
procedure — which usually requires the consumer to physically mail a signed written document
to the issuer (electronic submission is permitted only rarely), and which may require all
authorized users on the account to sign the opt-out request — within the stated time limit.

Just over a quarter of the credit card arbitration clauses (27.3%, covering 26.0% of arbitration-
subject credit card loans outstanding) and checking account arbitration clauses in our sample
(26.2%, covering 38.3% of arbitration-subject insured deposits) included opt-outs. For GPR
prepaid cards, 17.6% of arbitration clauses (covering 26.5% of arbitration-subject prepaid card
loads) included opt-outs. A higher percentage of storefront payday loan arbitration clauses
(50.7% of clauses, covering 83.6% of arbitration-subject storefronts) and private student loan
arbitration clauses (83.3% of clauses) included opt-outs. But only one mobile wireless
arbitration clause (14.3%, covering 14.4% of arbitration-subject subscribers) permitted the
consumer to opt out.

The time allowed for opting out was generally either 30 days or 60 days, typically from when the
account was opened, the loan was funded, or the application was submitted. No clause in our
sample provided for an opt-out period longer than 60 days, and relatively few provided for
periods (such as 45 days) between the two ends of the range. The shortest opt-out period
specified was three days, in two storefront payday loan contracts. But those opt-out provisions
permitted the consumer to opt out by so indicating in the signature block of the contract. The
arbitration clause of one major payday lender required the consumer to submit the opt-out
notice by certified mail postmarked within seven days following signing of the loan agreement.

For checking accounts, prepaid cards, and storefront payday loans, larger companies with
arbitration clauses tended to be somewhat more likely than smaller ones with such clauses to
permit consumers to opt out of the arbitration clause. Clauses covering some 38.3% of
arbitration-subject insured deposits in the sample permitted opt-outs, as did clauses covering
26.5% of arbitration-subject prepaid card loads and 83.6% of arbitration-subject payday loan
storefronts. 26.0% of arbitration-subject credit card loans and 14.4% of arbitration-subject
mobile wireless subscribers were subject to clauses permitting opt-outs. These results are
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summarized in Table 2. We explore the extent to which consumers actually use opt-out

provisions in Section 3.4.3.

TABLE 2: ARBITRATION CLAUSES PERMITTING OPT-OUTS FROM ARBITRATION
Opt out No opt out
# of contracts % of market # of contracts % of market
. 18 o 48 o
Credit cards (27.3%) 26.0% (72.7%) 74.0%
16 45
hecki .39 1.79%
Checking accounts (26.2%) 38.3% (73.8%) 61.7%
9 42
P id card 26.5Y 73.59
repaid cards (17.6%) 6.5% (82.4%) 3.5%
36 35
f [ .69 16.49
Storefront payday loans (50.7%) 83.6% (49.3%) 6.4%
Private student loans S n/a ! n/a
(83.3%) (16.7%)
Mobile wireless ! 14.4% 6 85.6%
(14.3%) e (85.7%) =

Scope and small claims

When providers include an arbitration clause in their consumer contracts, the scope of the
clause tends to be very broad. Typically, the arbitration clause applies to all disputes arising out
of or relating to the contract and the account or card, and sometimes it extends to other aspects
of the parties’ relationship. As long as one party invokes the clause in litigation, any disputes
within the scope of the clause will be resolved in arbitration rather than in court.s®

85 The clauses varied in the parties they identified as being required to arbitrate. Some clauses by their terms only
reached the named parties signing the agreement, while others expressly included the parent company, any
subsidiaries and affiliates, and the company’s directors, employees, agents, assigns, successors, beneficiaries, and
marketing partners.
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However, most of the clauses studied “carved-out,” or excluded, certain claims or disputes from
arbitration. The most common carve-out in the sample was for claims that could be or had been
brought in small claims court. A small claims court carve-out is not necessary for a party to file a
claim in small claims court. What the carve-out typically provides, however, is a contractual
right to pursue a claim in small claims court even if the other party would prefer that the claim
be resolved in arbitration.

Small claims carve-outs were most common in storefront payday loan clauses, with 93.0% of
clauses in our sample (covering 99.0% of arbitration-subject storefronts) including such a
provision. Just over 85% of mobile wireless arbitration clauses (covering 99.7% of arbitration-
subject subscribers) and 83% of private student loan arbitration clauses also included small
claims carve-outs. From 59.0% (checking) to 62.7% (prepaid card) to 66.7% (credit card) of
arbitration clauses likewise included carve-outs for small claims court. Larger companies were
more likely to use carve-outs than smaller companies, with from 84.7% of arbitration-subject
prepaid card loads to 99.9% of arbitration-subject payday loan storefronts subject to clauses
with small claims court carve-outs. Table 3 summarizes these results. We explore the extent to
which consumers bring claims in small claims courts in Section 7.

TABLE 3: ARBITRATION CLAUSES WITH SMALL CLAIMS COURT CARVE-OUTS
Small claims court carve out No small claims court carve out
# of contracts % of market # of contracts % of market
44 22
it .09 1.09
Credit cards (66.7%) 99.0% (33.3%) 0%
_ 36 o 25 0
Checking accounts (59.0%) 91.5% (41.0%) 8.5%
Prepaid cards®8® 32 84.7%—94.4% 19 5.6%—-15.3%
(62.7%) ’ ’ (37.3%) ’ :

86 Two of the firms for which card load data are available used two different form cardholder agreements. When those
two forms included different provisions for a particular clause feature, it was unclear how much of the card load for
the firm was subject to each provision. In such cases, we present the market share data as a range rather than a
single figure.
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Storefront payday 66 5

.99 19
loans (93.0%) SR (7.0%) OllES
Private student loans S n/a 1 n/a

(83.3%) (16.7%)
Mobile wireless 6 99.7% 1
(85.7%) e (14.3%)

Administrators and arbitrators

Arbitration clauses commonly specify a firm (or a choice of firms) to administer the arbitration.
This administrator is not the arbitrator per se, although as discussed below, the administrator
may select the arbitrator. The administrator generally sets out the procedural rules governing
the arbitration. In some cases, the rules may be modified by the terms of the applicable
arbitration clause. Administrators, however, may deem some rules not to be subject to
contractual modification. Each of the two main administrators of consumer arbitrations in the
United States has due process or minimum procedural fairness protocols, and their respective
rules state that they will not administer arbitrations except in accordance with those core
provisions.8” The administrator also offers other administrative services, such as docketing or
providing hearing locations.

The arbitration administrator most commonly named in the clauses we studied was the
American Arbitration Association (“AAA”). Nearly half (48.5%) of credit card arbitration clauses
in the sample listed the AAA as the sole option for administering arbitrations.88 Some 55.7% of
checking account arbitration clauses in the sample listed the AAA as the sole option,8° while
more than a third (37.3%) of prepaid card clauses in the sample did.®° For storefront payday

87 See Section 4 (introduction).

88 Counting clauses that listed the AAA or the National Arbitration Forum (“NAF”) (which no longer administers
consumer arbitrations), this share increases to 50.0%

89 This increases to 60.7% counting clauses that list the AAA or NAF.

90 This increases to 43.1% counting clauses that list the AAA or NAF.
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loan arbitration clauses, 18.3% listed the AAA as the sole option;°! one (16.7%) of the private
student loan arbitration clauses and five (71.4%) of the mobile wireless arbitration clauses did so
as well. By comparison, three credit card arbitration clauses listed JAMS as the sole option for
administering arbitrations, and three listed the National Arbitration Forum (“NAF”) as the sole
option, even though NAF ceased administering consumer arbitrations more than five years
ago.%2 Of the checking account arbitration clauses in the sample, one listed JAMS and one listed
NAF as the sole option. Likewise, only one prepaid card arbitration clause each listed JAMS or
NAF as the sole option. One of the storefront payday loan arbitration clauses listed JAMS as sole
option and three listed NAF; only one mobile wireless arbitration clause listed JAMS as the sole
provider, as did one private student loan arbitration clause.

Counting clauses in which the AAA was listed as at least an option yields 83.3% of credit card
arbitration clauses, 91.8% of checking account arbitration clauses, 94.1% of prepaid card
arbitration clauses, 88.7% of storefront payday loan arbitration clauses, 66.7% of private student
loan arbitration clauses, and 85.7% of mobile wireless arbitration clauses. The comparable
numbers for JAMS are: 40.9% for credit card arbitration clauses, 34.4% for checking account
arbitration clauses, 52.9% for prepaid card arbitration clauses, 59.2% for storefront payday loan
arbitration clauses, 66.7% for private student loan arbitration clauses, and 14.3% for mobile
wireless arbitration clauses.

By market share, the AAA’s predominance was even greater. From 84.5% of arbitration-subject
mobile wireless subscribers to 100.0% of arbitration-subject prepaid card load specified the AAA
as at least one possible arbitration administrator.

91 This increases to 31.0% counting clauses that list the AAA or NAF.

92 Consent Judgment, Minnesota v. National Arbitration Forum, Inc., No. 27-CV-09-18550 (Minn. Dist. Ct. July 17,
2009), available at http://pubcit.typepad.com/files/nafconsentdecree.pdf (last visited Mar. 6, 2015).
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SOLE ADMINISTRATOR SPECIFIED IN ARBITRATION CLAUSES

# of contracts % of market

93 See supra n.86.
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94 One clause specified Dispute Prevention and Resolution, Inc.

95 One clause specified the Arbitration Service of Portland.
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TABLE 5: ADMINISTRATOR SPECIFIED IN ARBITRATION CLAUSES, SOLE OR OTHERWISE

# of contracts % of market

American Arbitration
Association

: 56 0
Checking accounts (91.8%) 98.9%

Storefront payday loans6 ﬁ: 8.7%) 85.5%

6
. . o
Mobile wireless (85.7%) 84.5%

. 27 0
Credit cards (40.9%) 80.7%

27
Prepaid cards®’ (52.9%) 27.3%—-37.0%
- (o]

. 4
Private student loans (66.7%) n/a

96 One clause specified either the AAA or JAMS in one place and NAF in two others.

97 See supra n.86.
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98 One clause specified Dispute Prevention and Resolution, Inc.
99 One clause specified the Arbitration Service of Portland.
100 One clause listed the Better Business Bureau as an option.

101 One clause listed the Better Business Bureau as an option.
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Arbitration clauses that listed more than one administrator varied in how the administrator was
chosen. Some permitted the party filing the claim to select among the listed administrators.
Others permitted the consumer to select the administrator, either in his or her arbitration
demand or within ten to 20 days of the business’s demand. Still others permitted the consumer
to override the business’s choice even when the business was the claimant.

In AAA consumer arbitrations, the AAA selects the arbitrator, subject to possible objections by
the parties.12 In JAMS streamlined arbitrations, JAMS may supply a list of arbitrators from
which the parties may choose. The administrator’s rules and applicable law typically require the
arbitrator to disclose conflicts of interest, which may provide a basis for a party to object to the
arbitrator’s service.!03 Most of the arbitration clauses studied did not attempt to modify these
default rules for arbitrator selection. A minority specified that the arbitrator be a retired judge or
an experienced lawyer or a lawyer with expertise in the subject matter of the dispute.%4 One
checking account arbitration clause for a small bank required “practical working experience in
the commercial banking industry.”

Delegation

The Federal Arbitration Act allocates authority between courts and arbitrators to decide
challenges to the enforceability of arbitration clauses. As a general rule, only an arbitrator can
decide a challenge to the legal validity of a contract that includes an arbitration clause. A court

102 See Section 4.5.
103 See Section 4.5.

104 The two most common formulations required either that the arbitrator be a lawyer with at least ten years’
experience or a retired judge (30.3% of credit card arbitration clauses, covering 36.1% of arbitration-subject credit
card loans outstanding; 18.0% of checking account arbitration clauses, covering 16.8% of arbitration-subject
insured deposits; 3.9% of prepaid card arbitration clauses, covering 30.9% of arbitration-subject card loads; 11.3%
of storefront payday loan arbitration clauses, covering 29.9% of arbitration-subject storefronts; and 33.3% of
private student loan arbitration clauses), or that the arbitrator be a practicing lawyer where the arbitration is held
and have expertise in the applicable substantive law (4.5% of credit card arbitration clauses, covering 7.4% of
arbitration-subject credit card loans outstanding; 3.3% of checking account arbitration clauses, covering 26.7% of
arbitration-subject insured deposits; 2.0% of prepaid card arbitration clauses; no load data; and 33.3% of private
student loan arbitration clauses). No mobile wireless arbitration clauses specified qualifications for arbitrators. A
number of storefront payday loan arbitration clauses did so only when the parties themselves agreed to the
arbitrator, without any involvement of an administrator.
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may, however, decide challenges to the enforceability of the arbitration clause itself, and can
also decide whether a party assented to the contract that includes the arbitration clause.1%5 In
Rent-A-Center West, Inc. v. Jackson, the Supreme Court ruled that parties could delegate to the
arbitrator at least some of the issues that a court otherwise could decide.l°¢ In Rent-A-Center,
the Court held, based on the terms of the parties’ agreement, that the arbitrator and not the
courts should decide whether the arbitration clause was unconscionable.17 The effect of
including such delegation clauses in contracts is to reduce substantially the role of courts in
applying unconscionability doctrine to assess the enforceability of arbitration clauses.

Although none of the arbitration clauses in the samples directly tracked the language used in
Rent-A-Center, many of the arbitration clauses included language delegating to the arbitrator
the authority to rule on the enforceability of the arbitration clause. The share ranged from 39.3%
of arbitration clauses in our sample of checking account contracts (covering 51.6% of
arbitration-subject insured deposits) to 63.4% of arbitration clauses in our sample of storefront
payday loan contracts (covering 39.3% of the market), although none of the mobile wireless
arbitration clauses studied included a delegation provision. Some of the clauses, however, did
the opposite: They reserved the authority to rule on the enforceability of the arbitration clause to
the court through an “anti-delegation clause.” From 7.0% of arbitration clauses in the storefront
payday loan contracts (covering 28.4% of arbitration-subject storefronts) to 13.6% of arbitration
clauses in credit card contracts (covering 42.6% of arbitration-subject credit card loans
outstanding) to 26.2% of arbitration clauses in checking account contracts (covering 22.4% of
arbitration-subject insured deposits) included such a provision. These results are summarized in
Table 6.

These data points understate the extent of delegation to the arbitrator for two reasons. First, an
additional category of arbitration clauses delegated most enforceability issues to the arbitrator,
but expressly reserved to the court the exclusive authority to decide the enforceability of any
contractual limitations on class arbitration proceedings. This category appeared in from 8.2% of

105 See Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395, 404 (1967) (fraudulent inducement of main
contract for arbitrator to decide); Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440, 449 (2006) (illegality of
main contract for arbitrator to decide).

106 561 U.S. 63 (2010).

107 1d. at 70-72.
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arbitration clauses in checking account contracts (covering 6.5% of arbitration-subject insured
deposits) to 25.8% of arbitration clauses in credit card contracts (covering 6.2% of arbitration-
subject credit card loans outstanding). (We refer to these as “class exception” clauses in

Table 6.) Second, most courts hold that the language on arbitrator authority typically included
in arbitration rules promulgated by administrators has the same effect as a delegation clause
(although delegation language in an arbitration clause of course overrides the administrator’s
rule if the delegation language is inconsistent with the administrator’s rule).108 Because almost
all of the arbitration clauses without delegation clauses in the sample (ranging from 9.1% of the
credit card arbitration clauses covering 5.3% of credit card loans outstanding to 71.4% of mobile
wireless arbitration clauses covering 51.3% of subscribers) nonetheless selected one or more
administrators,10° those clauses have the same practical effect as a delegation clause, at least
under current court decisions.

108 See, e.g., Oracle Am., Inc. v. Myriad Group, A.G., 724 F.3d 1069, 1074 (9t Cir. 2013) (“Virtually every circuit to
have considered the issue has determined that incorporation of the American Arbitration Association’s (AAA)
arbitration rules constitutes clear and unmistakable evidence that the parties agreed to arbitrate arbitrability.”). But
see Tompkins v. 23andMe, Inc., 2014 WL 2903752, at *11 (N.D. Cal. June 25, 2014) (refusing “to extend this
doctrine from commercial contracts between sophisticated parties to online click-through agreements crafted for
consumers”).

109 Fifteen of the 16 checking account arbitration clauses without delegation clauses specified an administrator
(almost always the AAA). Five of the six credit card arbitration clauses and eight of the nine prepaid card arbitration
clauses without delegation clauses likewise specified an administrator (again, most commonly the AAA, either by
itself or with JAMS). All of the storefront payday loan arbitration clauses without delegation clauses and all of the
mobile wireless arbitration clauses without delegation clauses also specified an administrator (the AAA or a
“nationally recognized provider of arbitration services” in the case of the payday loan contracts, and the AAA, either
by itself or with the Better Business Bureau, in the case of the mobile wireless contracts). The lone private student
loan arbitration clause without a delegation clause did not specify an administrator.
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TABLE 6: DELEGATION PROVISIONS IN ARBITRATION CLAUSES

# of contracts % of market

Delegation
: 34 o
Credit cards (51.5%) 46.0%
Checking accounts 24 51.6%
9 (39.3%) o7
Prepaid cards ol 42.6%
P (60.8%) o7
Storefront payday loans 45 39.3%
paycay (63.4%) o
Private student loans 3 n/a
(50.0%)
Mobile wireless 0 0.0%
(0.0%) -
Class exception
Credit cards 17 6.2%
(25.8%) e
Checking accounts S 6.5%
9 (8.2%) o7
Prepaid cards ! 30.9%
2 (13.7%) e
Storefront payday loans 13 16.6%
payaay (18.3%) o7
. 1
Private student loans (16.7%) n/a
1
. . o
Mobile wireless (14.3%) 33.2%
Anti-delegation
Credit cards 9 42.6%
(13.6%) =
Checking accounts 16 22.4%
9 (26.2%) e
Prepaid cards 4 26.5%
P (7.8%) o7
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Storefront payday loans (7.0%) 28.4%
1
Private student loans (16.7%) n/a
1
Mobile wireless (14.3%) 15.5%
None
Credit cards 6 5.3%
(9.1%) =
Checking accounts 16 19.5%
8 (26.2%) o7
Prepaid cards 9 0.0%
P (17.6%) 7
Storefront payday loans 8 15.6%
payday (11.3%) 07
1
Private student loans (16.7%) n/a
Mobile wireless S 51.3%
(71.4%) =

Class action terms

Almost all of the arbitration clauses studied contained terms limiting the availability of class
proceedings in arbitration. Thus, 93.9% of the credit card arbitration clauses, 88.5% of the
checking account arbitration clauses, 97.9% of the prepaid card arbitration clauses, 88.7% of the
storefront payday loan arbitration clauses, 100.0% of the private student loan arbitration
clauses, and 85.7% of the mobile wireless arbitration clauses in our sample contained terms that
expressly did not allow arbitration to proceed on a class basis.!® The handful of clauses that did

110 These data are updated from the 2013 Preliminary Results to reflect the provisions in credit card contracts on file
with the Bureau as of December 31, 2013, and changes in the prepaid cards studied between 2013 and 2014. By
comparison, the data for checking account contracts are not updated, as we would only have been able to update a
portion of the sample. See Section 2.3.2. Of the two small- to mid-sized banks that switched to arbitration between
2013 and 2014, both included no-class-arbitration provisions in their arbitration clauses. Likewise, the credit union
that switched to arbitration also included a no-class-arbitration provision.
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not include such no-class-arbitration provisions tended to be from very small institutions. Thus,
in our samples, class arbitration was unavailable for 99.9% of arbitration-subject credit card
loans outstanding, 97.1% of arbitration-subject insured deposits, essentially 100.0% of
arbitration-subject prepaid card loads, 98.2% of arbitration-subject payday loan storefronts, and
99.7% of arbitration-subject mobile wireless subscribers. To the extent a party invokes an
arbitration clause that does not allow class arbitrations, the clause precludes any dispute within
its scope from proceeding as a class action, either in court or in arbitration. These results are
summarized in Table 7.

Some contracts with arbitration clauses also included provisions waiving the right to participate
in a class action in court, either as a named plaintiff or as a member of the class, or otherwise
precluding the case from proceeding as a class action, for cases not subject to arbitration. Just
over 30% of checking account contracts in our sample with arbitration clauses (covering 10.1%
of arbitration-subject insured deposits), 13.6% of credit card contracts with arbitration clauses
(covering 11.0% of arbitration-subject credit card loans outstanding), 12.5% of prepaid card
contracts with arbitration clauses (no load data), 5.6% of storefront payday loan contracts with
arbitration clauses (covering 1.3% of arbitration-subject storefronts), 33.3% of private student
loan contracts with arbitration clauses, and 57.1% of mobile wireless contracts with arbitration
clauses (covering 63.2% of arbitration-subject subscribers) included such provisions.i!! By
comparison, two checking account contracts without arbitration clauses from the large bank
sample and three from the small- to mid-sized bank sample included provisions directly waiving
class actions in court. One credit card contract without an arbitration clause and no prepaid
card, storefront payday loan, private student loan, or mobile wireless contracts in our sample
included such class action waivers.

11 A number of these class action provisions appeared outside the arbitration clause. This was the case for 13 of the 19
checking account contracts with arbitration clauses and with class action waivers, one of nine credit card contracts
with arbitration clauses and waivers, and two of four storefront payday loan contracts and private student loan
contracts with arbitration clauses and waivers. The remainder appeared only within the arbitration clause. Class
action provisions within the arbitration clause are generally more ambiguous. They might be interpreted as waiving
class actions in cases not subject to arbitration, but might instead be interpreted only as stating the consequences of
the arbitration clause — i.e., that to the extent the parties’ claims are subject to arbitration those claims cannot be
resolved as part of a class action in court.
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TABLE 7: ARBITRATION CLAUSES WITH NO-CLASS-ARBITRATION PROVISIONS

No provision on class

No class arbitration

arbitration
# of contracts % of market # of contracts % of market
: 62 o 4 o
Credit cards (93.9%) 99.9% (6.1%) 0.1%
Checking accounts o4 97.1% ! 2.9%
9 (88.5%) e (11.5%) e
: 47 o 1
Prepaid cards (97.9%) 100.0% (2.1%) n/a
Storefront payday 63 o 8 o
loans (88.7%) 98.2% (11.3%) 1.8%
Private student loans 6 n/a 0 n/a
(100.0%) (0.0%)
Mobile wireless 6 99.7% 1 0.3%
(85.7%) e (14.3%) =

Most of the arbitration clauses in the sample with provisions that address class arbitration also
contained an “anti-severability provision,” stating that if the no-class-arbitration provision is
held unenforceable, the entire arbitration clause is thereby rendered unenforceable as well.12
Absent that provision, a court might hold a no-class-arbitration term unenforceable but the rest
of the arbitration clause enforceable, meaning that the dispute might then proceed as a class
arbitration. With an anti-severability provision, however, if a court holds the no-class-
arbitration term unenforceable the arbitration clause would become unenforceable as well, and
the case might proceed as a class action in court rather than a class arbitration. More than half
(56.1%, covering 66.3% of arbitration-subject credit card loans outstanding) of credit card
arbitration clauses and close to half (49.2%, covering 83.2% of arbitration-subject insured
deposits) of checking account arbitration clauses included such anti-severability provisions, with
their inclusion more likely by larger issuers and banks. Such provisions were also common in
storefront payday loan arbitration clauses (43.7% of lenders, covering 67.1% of arbitration-

112 A severability clause generally states that if a contract provision is unenforceable, that provision will be treated as
severable from the rest of the contract so that the rest of the contract remains enforceable. An anti-severability
provision does the opposite — it makes one or more provisions not severable from the contract or, in this case, from
the arbitration clause.
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subject storefronts), private student loan arbitration clauses (66.7% of lenders), and mobile
wireless arbitration clauses (42.9% of providers, covering 83.9% of arbitration-subject
subscribers). By comparison, only 29.2% of prepaid card arbitration clauses (covering 26.7% of
arbitration-subject prepaid loads) had an anti-severability provision.

Relief limits

The markets we studied varied widely in their inclusion of provisions to limit recovery of
damages — most commonly limits on the recovery of punitive and consequential damages — in
contracts with arbitration clauses. Most contracts with arbitration clauses did not include
damage limitations. Just over 15% of credit card contracts with arbitration clauses in the
sample, covering less than 9% of arbitration-subject credit card loans outstanding, included
damage limitations. A slight majority of the damage limitations in these credit card contracts
precluded the award of punitive damages, consequential damages, or both. But many were not
absolute prohibitions, instead either requiring arbitrators to follow constitutional standards for
the award of punitive damages!3 or setting out special procedures to be followed in the case of
an award of punitive damages.!** Damages limitations in prepaid card contracts with arbitration
clauses were more frequent, and almost always precluded recovery of both punitive and
consequential damages.

Damages limitations in payday loan contracts in our sample with arbitration clauses were even
less common. Only six storefront payday loan contracts with arbitration clauses (8.5% of
clauses, covering 17.5% of arbitration-subject storefronts) and one private student loan contract

113 Because courts usually hold that arbitration does not constitute state action, constitutional limitations on the
award of punitive damages might not otherwise apply. See, e.g., MedValUSA Health Programs, Inc. v.
MemberWorks, Inc., 872 A.2d 423 (Conn. 2005); Mave Enters., Inc. v. Travelers Indem. Co. of Conn., 162 Cal. Rptr.
3d 671 (Cal. Ct. App. 2013). For an example of such a constitutional limitation, see BMW of N. Am., Inc. v. Gore, 517
U.S. 559, 575 (1996) (holding that punitive damages award violated due process based on consideration of “the
degree of reprehensibility of the [conduct], the disparity between the harm or potential harm suffered by [the
plaintiff] and his punitive damages award, and the difference between this remedy and the civil penalties authorized
or imposed in comparable cases”).

114 The constitutional limit appears in three of 66 credit card arbitration clauses in our sample, covering 2.2% of
arbitration-subject credit card loans outstanding. One clause, covering 4.7% of arbitration-subject credit card loans
outstanding, required the arbitrator to follow specific procedures before making an award of punitive damages. The
required procedures included issuing a reasoned award and conducting a post-award review of the punitive
damages award, comparable to what would occur in court.
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(16.7% of clauses) with an arbitration clause included any sort of damages limitation, and in
each case the provision required application of constitutional standards to punitive damages
awards.

By comparison, over 60% of checking account contracts with arbitration clauses in the sample,
covering almost 80% of arbitration-subject insured deposits, included some damages
limitation.!> In most checking account contracts, the damages limitation was not in the
arbitration clause but elsewhere in the contract.!6 Similarly, all of the mobile wireless contracts
with arbitration clauses in the sample included some damage limitation outside the arbitration
clause: Six of the seven contracts expressly waived recovery of consequential and punitive
damages; the other waived recovery of consequential damages with no mention of punitive
damages. These results are all summarized in Table 8.

115 This share does not include provisions dealing with the award of consequential damages for specific types of
actions by banks, such as wrongful dishonor or errors in processing wire transfers, which are addressed specifically
in the Uniform Commercial Code. UCC 8§ 4-402(b), 4A-305(c).

116 provisions precluding the award of punitive damages, consequential damages, or both appeared in 52.5% of the
checking account contracts with arbitration clauses (covering 69.0% of arbitration-subject insured deposits). Like
the credit card contracts, some checking account contracts with arbitration clauses (8 of 61, or 13.1%; 9.2% of
arbitration-subject insured deposits) made constitutional standards for the award of punitive damages applicable to
arbitration. A handful of clauses purported to preclude the award of punitive damages while also authorizing the
arbitrator to award punitive damages subject to constitutional standards.
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TABLE 8: DAMAGES LIMITATIONS IN CONTRACTS WITH ARBITRATION CLAUSES

Damages limitation No damages limitation
# of contracts % of market # of contracts % of market
: 10 o 56 0
Credit cards (15.2%) 8.2% (84.8%) 91.8%

. 39 o 22 0
Checking accounts (63.9%) 77.5% (36.1%) 22.5%
Prepaid cards!’ 14 31.2%-31.5% 37 68.5%—68.8%

(27.5%) ' ’ (72.5%) ' ;
Storefront payday 6 65

17.59 82.59

loans (8.5%) % (91.5%) %
Private student loans 1 n/a > n/a

(16.7%) (83.3%)
Mobile wireless ! 100.0% 0 0.0%

(100.0%) e (0.0%) o0

A review of contracts without arbitration clauses reveals a similar pattern, albeit with damages
limitations somewhat less common. Just over 35% of large bank checking account contracts in
our sample without arbitration clauses included either a consequential damages waiver or a
consequential damages waiver together with a punitive damages waiver. For small- to mid-sized
banks, 6.1% of checking account contracts without arbitration clauses included such damages
limitations. A third of the prepaid card contracts without arbitration clauses included a
consequential damages waiver or a punitive damages waiver or both. The only mobile wireless
contract without an arbitration clause limited any damages recovery to the amount of the
subscriber’s bill, without express mention of consequential damages or punitive damages. Only
one of the credit card agreements without arbitration clauses, and none of the storefront payday
loan contracts or private student loan contracts without arbitration clauses, limited recovery of
either punitive or consequential damages.

117 See supra n.86.
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Time limits

Few credit card, prepaid card, and payday loan contracts with arbitration clauses in our sample
set time limits for consumers to file claims in arbitration. Four credit card arbitration clauses, all
from small issuers, specified time limits for consumer claims, most commonly one year from
when the claim arose. One of these issuers, however, required both the issuer and the consumer
to give the other notice of any claim within 90 days of the claim arising.18 Two prepaid card
contracts with an arbitration clause set a time limit of two years from when the consumer’s
claim arose for the consumer to file a claim in arbitration. (One of them applied the same time
limit to company claims.) Three storefront payday loan contracts with arbitration clauses (4.2%
of clauses; 2.1% of arbitration-subject storefronts) specified time limits for consumer claims.t
None of the private student loan contracts with arbitration clauses specified a time limit for
filing a claim.

A greater number of checking account and mobile wireless contracts with arbitration clauses set
time limits on consumers filing claims in arbitration, although the time limits themselves
typically were not included in the arbitration clause. Around 13% of the checking account
contracts with arbitration clauses had such provisions, covering 28.4% of arbitration-subject
insured deposits. These generally ranged from one to two years from when the consumer’s claim
arose. Again, however, one bank included a 90-day notice of claim requirement for both the
bank and the consumer. The time limits in the three mobile wireless contracts with arbitration
clauses that included such provisions (42.9%, covering 15.8% of arbitration-subject subscribers)
ranged from 180 days to two years. Table 9 summarizes data on the incidence of time limits for
filing claims in arbitration clauses as well as the average and median time limits in those clauses
that impose such a limit.

118 The provision added that the sending of a monthly billing statement by the issuer satisfied the issuer’s notice
obligations.

119 Four additional clauses stated that they might impose time limits for filing claims but did not actually impose such
a time limit.
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TABLE 9: ARBITRATION CLAUSES WITH TIME LIMITS FOR FILING CLAIMS

Arbitration clauses with time limit Length of time limit (days)
# of contracts % of market Average Median

4
Credit cards (6.1%) 1.3% 296.3 days 365 days
. (o]
ecking accounts 4% .3 days ays
Checki ?13 1%) 28.4% 376.3 d 365 d
. (o]
: 2
i
Prepaid cards (3.9%) n/a 730 days 730 days
. 0
Storefront payd 3
Io;:: ront payday e 2.1% 96.7 days 100 days
Private student 0 n/a n/a n/a
loans (0.0%)
obile wireless .8% .7 days ays
Mobile wirel ?4290/) 15.8% 546.7 d 730d
o (0]

Overall, the pattern was roughly similar for contracts without arbitration clauses, albeit time
limits were less common. Of credit card contracts without arbitration clauses, 2.5% had time
limits, again requiring consumers to bring claims within a year of the claim arising. For large
banks in our sample, 10.7% of checking account agreements without arbitration clauses had
one-year time limits for consumer claims; of the small- and mid-sized banks, 1.5% had such
limits. Only one of the prepaid cards without arbitration clauses had a time limit (of one year)
for bringing a claim. None of the storefront payday loan, private student loan, or mobile wireless
contracts without arbitration clauses had such a time limit.

Confidentiality and nondisclosure

Unlike a judicial proceeding, arbitration as a general matter is a private process: Filings are not
publicly available and hearings are not open to the public. Arbitration rules typically do not
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impose express confidentiality or nondisclosure obligations on parties to the dispute, although
arbitrator ethics rules do impose confidentiality obligations on arbitrators.20

As described below in Table 10, most arbitration clauses in the sample were silent on
confidentiality and did not impose any nondisclosure obligation on the parties. Only two credit
card arbitration clauses (3.0% of clauses, covering 7.3% of arbitration-subject credit card loans
outstanding) precluded the parties from making disclosures about the arbitration proceeding,
including its existence and outcome. Only one prepaid card arbitration clause (2.0% of clauses;
no load data) included such a nondisclosure provision. Two private student loan arbitration
clauses (33.3%) and seven checking account arbitration clauses (11.5%, covering 28.0% of
arbitration-subject insured deposits) included nondisclosure provisions. (One provision in a
credit union checking account arbitration clause barred disclosures about the dispute and the
arbitration proceeding, while the rest precluded disclosures only about the arbitration
proceeding.) Four storefront payday loan arbitration clauses (5.6% of clauses, covering 5.9% of
storefronts) stated that “[a]ll disputes shall be resolved confidentially by binding arbitration,”
but the clause did not separately impose any nondisclosure obligation so it is unclear what, if
any, legal effect this language would have. None of the other storefront payday loan arbitration
clauses, and none of the mobile wireless arbitration clauses, included a confidentiality provision.

TABLE 10: ARBITRATION CLAUSES WITH CONFIDENTIALITY PROVISIONS

Confidentiality provision No confidentiality provision
# of contracts % of market # of contracts % of market
2 64
it 7.39 2.79
Credit cards (3.0%) 3% (97.0%) 92.7%
Checking accounts / 28.0% o 72.0%
9 (11.5%) e (88.5%) e
Prepaid cards ! n/a S0 100.0%
P (2.0%) (98.0%) 0

120 American Bar Association & American Arbitration Association, Code of Ethics for Arbitrators in Commercial
Disputes, Canon VI(B) (Mar. 1, 2004) (“The arbitrator should keep confidential all matters relating to the
arbitration proceedings and decision.”).
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Private student 2 4

loans (33.3%) n/a (66.7%) n/a
Mobile wireless 0 0.0% ! 100.0%
(0.0% = (100.0%) e

Hearing location

The arbitration clauses in the samples generally addressed the location at which any in-person
hearing was required to take place. All but five prepaid card arbitration clauses (covering almost
all arbitration-subject load volume in our sample) and all but nine credit card arbitration clauses
(covering 92.6% of arbitration-subject credit card loans outstanding) addressed the issue.
Similarly, all but five storefront payday loan arbitration clauses, all but one private student loan
arbitration clauses, and all mobile wireless arbitration clauses addressed the issue. This feature
was less common in checking account arbitration clauses, but even there, 68.9% of the clauses in
the sample addressed the hearing location.

The clauses specified a range of locations, as summarized in Table 11. The most common such
requirement in the credit card, checking account, and prepaid card arbitration clauses was that
the hearing would be held in the federal judicial district of the consumer’s residence. A common
variation was that the hearing would be held in the same city as the U.S. District Court closest to
the consumer. Other clauses (most common in the mobile wireless arbitration clauses) specified
the consumer’s county or state as the site of the hearing. Between 3.9% and 33.3% of the clauses
in the samples (but none of the mobile wireless clauses) provided that any arbitration hearing
would be at a location “reasonably convenient” for the customer.12! In Section 5.7.2, we analyze
the actual travel distance for the in-person AAA hearings for which we have case data.

121 some clauses which specified that the arbitration hearing would take place near the consumer’s residence were
coded as providing for locations reasonably convenient for the consumer. In addition to those included in Table 11,
several clauses provided for the hearing to be held at a reasonably convenient location either for both parties (one
credit card arbitration clause, covering 0.3% of arbitration-subject credit card loans outstanding; one checking
account arbitration clause, covering 2.8% of arbitration-subject insured deposits; and three prepaid card arbitration
clauses, with no load data) or without specifying for whom the location was to be convenient (two (3.0%) credit card
arbitration clauses, covering 7.8% of arbitration-subject credit card loans outstanding).
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TABLE 11: HEARING LOCATIONS SPECIFIED IN ARBITRATION CLAUSES

# of contracts % of market

Federal judicial district of consumer’s residence (including city in which U.S. District Court is
located)

: 34 o
Credit cards (51.5%) 81.2%
Checking accounts 14 38.1%

9 (23.0%) e
Prepaid cards g 73.3%
P (64.7%) e
Storefront payday loans 10 7.3%
payday (14.1%) e
Private student loans 2 n/a
(33.3%)
Mobile wireless 0 0.0%
(0.0%) -
Consumer’s state or county
Credit cards 1 0.0%
(1.5%) -
Checking accounts 4 8.2%
9 (6.6%) e’
Prepaid cards 4 n/a
P (7.8%)
Storefront payday loans 8 27.5%
payaay (11.6%) e
Private student loans 0 n/a
(0.0%)
Mobile wireless 6 99.7%
(85.7%) 0
Reasonably convenient location for consumer
Credit cards 9 2.5%
(13.6%) =
Checking accounts 12 11.4%
9 (19.7%) e
Prepaid cards 2 26.5%
P (3.9%) o7

54 SECTION 2: HOW PREVALENT ARE PRE-DISPUTE ARBITRATION CLAUSES AND WHAT ARE THEIR MAIN FEATURES



55 SECTION 2: HOW PREVALENT ARE PRE-DISPUTE ARBITRATION CLAUSES AND WHAT ARE THEIR MAIN FEATURES




The storefront payday loan arbitration clauses commonly provided a variety of possible
locations, often without specifying who decides among the alternatives.'22 Eight storefront
payday loan clauses (11.3%, covering 7.9% of arbitration-subject storefronts) provided that the
hearing would take place either in the county in which the consumer resides or where the
original transaction took place. Twenty-six storefront payday loan clauses (36.6%, covering
25.3% of arbitration-subject storefronts) provided that the hearing would take place in the
county of the consumer’s residence, where the original transaction took place, or where ordered
by the arbitrator.

A handful of arbitration clauses across the different product markets — typically associated with
small companies — identified specific cities or states in which any in-person hearings were to be
held.?23 If the company does all of its business locally, such a clause might differ little from a
clause specifying that any hearing take place in the county of the consumer’s residence. But if
the company does business nationally (or internationally), the hearing location may be some
distance from the consumer’s residence.

A number of contracts without arbitration clauses also specified hearing locations by using
choice-of-court clauses that mandated an exclusive forum for any court case. But these contracts
did so less frequently than contracts with arbitration clauses. Of the large banks using checking
account agreements without arbitration clauses in our sample, 21.4% specified the location of
any court proceeding (most commonly, the state where the account was located); 4.6% of
checking account agreements without arbitration clauses for small- and mid-sized banks
specified the location of any court proceeding (most commonly the city where the contract was
signed or a specific state and federal court). Only 3.7% of the credit card contracts without
arbitration clauses specified a city in which the court hearing should take place,'24 while 33.3%

122 \When the consumer was expressly given the choice, the clause was categorized among the options listed in Table
11.

123 Of the arbitration clauses in our sample, five credit card clauses (or 7.6%, covering 0.1% of arbitration-subject
credit card loans outstanding), four checking account clauses (or 6.6%, covering 0.9% of arbitration-subject insured
deposits), three prepaid card clauses (or 5.9%, with no load data), one storefront payday loan clause (or 1.4%,
covering 0.0% of arbitration-subject storefronts), one private student loan clause (or 16.7%), and one mobile
wireless clause (or 14.3%, covering 0.3% of arbitration-subject subscribers) included such a provision.

124 An additional 2.1% of the clauses provided that any hearing would take place in the county in which the credit
union was located.
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of prepaid card contracts without arbitration clauses did so. None of the payday loan, private
student loan, or mobile wireless contracts without arbitration clauses specified the location of
any court hearing.

Costs

In court systems, the government pays the salaries of judges and much of the cost of
administering cases, although the filing fees required when initiating a case may defray a part of
these costs. In arbitration, by contrast, all the costs of arbitrating the dispute must be paid for
privately. The rules adopted by the AAA and JAMS set fees to be paid by claimants and
respondents at the time a claim or counterclaim is filed (and sometimes at later points in the
process, such as for a hearing).12> The fees covered by the arbitration rules include both fees to
be paid to the administrator and fees to be paid to the arbitrator. (The parties also may incur
attorneys’ fees if they choose to be represented by counsel in the arbitration proceeding.) For
part of the period studied here, the arbitration rules also permitted the arbitrator to reallocate
the administrative and arbitrator fees between the parties in the arbitral award — by requiring a
company to reimburse the consumer for arbitration fees the consumer paid or by requiring the
consumer to reimburse the company for arbitration fees that the company advanced pursuant to
the terms of the contract or paid outright. More recent versions of the AAA’s rules preclude such
reallocations.

The terms of an arbitration clause may address how these different costs will be allocated
between the parties. An arbitration clause might simply ratify or incorporate the default rules of
the administrator. But some contractual allocation of costs — beyond the default rules of the
administrator — was the norm in the clauses we studied. Only seven credit card clauses (10.6%,
all from small issuers and covering a negligible market share), 14 checking account arbitration
clauses (23.0%, covering 2.5% of arbitration-subject insured deposits), five prepaid card
arbitration clauses (9.8%, all from cards for which load data are not available), one private
student loan arbitration clause (16.7%), and six storefront payday loan arbitration clauses (8.5%,
covering 1.0% of arbitration-subject storefronts) in our sample did not contain provisions
altering the default arbitration cost provisions in the administrator’s governing rules. All of the
mobile wireless arbitration clauses included some such provision or provisions.

125 For a more detailed description of the fee structure, see the following subsections as well as Section 4.3.
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The arbitration clauses we studied contained three different types of cost provisions: first,
provisions addressing the initial payment of arbitration fees; second, provisions addressing the
reallocation of arbitration fees in the award; and third, provisions addressing the award of
attorneys’ fees.

Many of the contracts, and in particular the checking account contracts, included general
provisions on the allocation of costs and expenses arising out of disputes that were not specific
to arbitration costs — and, indeed, were commonly included in contracts without arbitration
clauses as well. Although such provisions might interact with provisions specifically addressing
arbitration costs, this report does not address such provisions or their interactions with other
provisions because they are not specific to arbitration clauses.

Provisions addressing the initial payment of arbitration fees

In consumer arbitration, administrative and arbitrator fees are first assessed to the parties at
filing. We refer to this as the “initial fee” allocation. Under the consumer arbitration rules of the
AAA and JAMS, the business pays a higher initial fee than the consumer.26 (We discuss the
AAA’s allocation in more detail in Section 4.3.) In addition, the administrator’s rules may bar
the parties from contractually allocating a greater share of fees to the consumer. The AAA’s
rules, for example, do not permit it to administer a case in which the consumer is required by
the applicable arbitration clause to pay more at filing than the maximum amounts stated in the
AAA’s consumer fee schedule.!?

Some credit card arbitration clauses provided that the issuer would pay at least some of the
initial fees otherwise allocated to the consumer under the governing rules. This was true for 22
clauses (33.3%) representing 46.4% of arbitration-subject credit card loans outstanding. These

126 See, e.g., American Arbitration Association, Supplementary Procedures for Consumer-Related Disputes, Rule C-8
(“Costs of Arbitration”) (Rules Effective Sept. 15, 2005; Fees Effective Mar. 1, 2013); American Arbitration
Association, Consumer Arbitration Rules (“Costs of Arbitration”) (rules and costs effective Sept. 1, 2014) (“In cases
before a single arbitrator, a nonrefundable filing fee capped in the amount of $200 is payable in full by the
consumer when a case is filed, unless the parties’ agreement provides that the consumer pay less. A partially
refundable fee in the amount of $1,500 is payable in full by the business, unless the parties’ agreement provides that
the business pay more.”); JAMS Policy on Consumer Arbitrations Pursuant to Pre-Dispute Clauses Minimum
Standards of Procedural Fairness { 7 (effective July 15, 2009).

127 See Section 4.3.
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clauses provided that the issuer would pay the fees either unconditionally, for good cause, or
only if the administrator did not waive the fees, with the amount of the payment varying and
sometimes limited to amounts in excess of court fees. A slightly smaller proportion of the credit
card arbitration clauses (15 clauses, or 22.7%, covering 43.2% of arbitration-subject
outstandings) stated that the issuer would advance at least some portion of the consumer’s
arbitration fees under specified circumstances, leaving open the possibility that the consumer
might have to repay those fees later. Finally, 11 clauses used by small issuers (16.7% of clauses,
covering a negligible share of outstandings) indicated that the issuer would consider paying or
advancing the consumer’s arbitration fees, either on request or if the administrator did not
waive the fees. These results, as well as similar information about clauses relating to other
product markets, are summarized in Table 12.

TABLE 12: ARBITRATION CLAUSE PROVISIONS ADDRESSING THE INITIAL PAYMENT OF ARBITRATION
FEES

# of contracts % of market

Company will pay some or all fees

22
H 0,
Credit cards (33.3%) 46.4%
Checking accounts 27 43.7%
9 (44.3%) e
i 128 18 0, [)
Prepaid cards (35.3%) 32.0%—41.8%
Storefront payday loans 18 39.7%
payday (25.4%) e
Private student loans 2 n/a
(33.3%)
Mobile wireless 6 99.7%
(85.7%) e

128 See supra n.86.
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Company will advance some or all fees

: 15 o
Credit cards (22.7%) 43.2%
Checking accounts 8 16.0%

9 (13.1%) o7
Prepaid cards ! 31.2%
P (13.7%) <
Storefront payday loans 39 29.4%
payaay (54.9%) e
Private student loans (116.7%) n/a
Mobile wireless 0 0.0%
(0.0%) =
Company will consider advancing or paying some or all fees
Credit cards 1 0.2%
(16.7%) e
Checking accounts 2 0.4%
g (3.3%) g
: 17
Prepaid cards!?® (33.3%) 27.0%-36.8%
. 0
7
f | 29.99
Storefront payday loans (9.9%) 9.9%
. 1
Private student loans (16.7%) n/a
Mobile wireless 0 0.0%
(0.0%) -

Similarly, 44.3% of checking account arbitration clauses in our sample (43.7% of arbitration-
subject insured deposits) provided that the institution would pay or reimburse some portion of
the consumer’s share of the initial arbitration fees. Again, the prerequisites and amounts varied,
with some contracts requiring good cause or that the administrator not waive the fees, and some

129 See supra n.86.
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only paying the amount in excess of court filing fees. A smaller number (eight clauses, or 13.1%,
covering 16.0% of arbitration-subject insured deposits) provided that the institution would
advance the arbitration fees under the specified circumstances. Two clauses (3.3%; 0.4% of
arbitration-subject insured deposits) stated that the institution would consider paying the fees.

Prepaid card arbitration clauses in our sample most commonly provided that the institution
would consider advancing the consumer’s share of arbitration fees (17 clauses, or 33.3%,
covering between 27% and 36.8% of card loads); would advance the consumer’s arbitration fees
(seven clauses, or 13.7%, covering 31.2% of card loads); or would simply pay the consumer’s
arbitration fees, either in their entirety (14 clauses, or 27.5%, covering between 5.6% and 15.3%
of card loads), to the extent the fees exceed filing fees in court (one clause, 2.0%; no data on
loads), up to $500 (one clause, 2.0%; no data on loads), or for claims under $50,000 to $75,000
(two clauses, or 3.9%, covering 26.5% of card loads).

The payday loan contracts in our sample most commonly provided that the lender would
advance the fees of arbitration, with 54.9% of storefront payday loan arbitration clauses
(covering 29.4% of arbitration-subject storefronts). A number of storefront payday loan
arbitration clauses (25.4% of clauses, covering 39.7% of arbitration-subject storefronts)
provided that the lender would pay some portion of the consumer’s arbitration fees. Fewer
clauses provided that the lender would consider advancing or paying arbitration fees: 9.9% of
storefront payday loan arbitration clauses (but covering 29.9% of arbitration-subject
storefronts) included such a provision.

Of the private student loan arbitration clauses studied, two provided that the lender would pay
the consumer’s arbitration fees (33.3%), one provided that the lender would advance the fees
(16.7%), and one provided that the lender would consider paying the fees (16.7%). Finally, the
six mobile wireless arbitration clauses addressing the issue all provided that the wireless service
provider would pay some portion of the consumer’s arbitration fees (85.7% of clauses, covering
99.7% of arbitration-subject subscribers).

Provisions addressing the reallocation of arbitration fees in the award

The rules of arbitration administrators may permit the arbitrator to reallocate arbitration fees
from one party to the other. As we explain further in Section 4.3, prior to March 1, 2013, the
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default AAA rules allowed for such reallocation. (From that date, however, the AAA rules restrict
reallocation.130) The JAMS Streamlined Arbitration Rules also allow for such reallocation, and
the JAMS Minimum Standards of Procedural Fairness for consumer arbitrations do not appear
to restrict the practice, except for cases in which California law so requires.!3! Understanding the
results in this section thus requires consideration both of the JAMS rules and the AAA rules in
force from 2010 through 2012, as a baseline for analysis, and the change made to the AAA rules
in 2013, which may not be reflected in the arbitration clauses.

Arbitration clauses took noticeably different approaches to the allocation of arbitration fees in
the arbitrator’s award.’32 First, a number of credit card arbitration clauses (23 clauses, or 34.8%,
covering 21.8% of arbitration-subject credit card loans outstanding) expressly permitted the
arbitrator to shift the payment of arbitration fees from the issuer to the consumer (i.e., to
require the consumer to pay some portion of the issuer’s arbitration fees), as the default JAMS
rule permitted and the default AAA rule used to permit.:33 Second, a smaller number (ten
clauses, or 15.2%; 21.3% of arbitration-subject credit card loans outstanding) expressly
precluded such shifting of arbitration fees from the issuer to the consumer. Third, 63.6% of
credit card arbitration clauses (42 of 66 clauses; 73.4% of arbitration-subject credit card loans
outstanding), including all but one of the clauses in the first category, permitted the consumer to
recover arbitration fees from the issuer. Seven of these clauses (covering 4.4% of arbitration-
subject credit card loans outstanding) were also included in the second category because they

130 The consumer arbitration fee schedule adopted by the AAA effective March 1, 2013, provides that “[a]rbitrator
compensation . . . and administrative fees (which include Filing and Hearing Fees) are not subject to reallocation by
the arbitrator(s) except pursuant to applicable law or upon the arbitrator’s determination that a claim or
counterclaim was filed for purposes of harassment or is patently frivolous.” American Arbitration Association,
Supplementary Procedures for Consumer-Related Disputes, Rule C-8; see also American Arbitration Association,
Consumer Arbitration Rules (“Costs of Arbitration”).

131 JAMS Streamlined Arbitration Rules & Procedures, Rule 19(e) (effective July 15, 2009); JAMS Streamlined
Arbitration Rules & Procedures, Rule 19(e) (effective July 1, 2014); JAMS Policy on Consumer Arbitrations
Pursuant to Pre-Dispute Clauses Minimum Standards of Procedural Fairness) { 8, (effective July 15, 2009) (“In
California, the arbitration provision may not require the consumer to pay the fees and costs incurred by the
opposing party if the consumer does not prevail.”).

132 Many clauses clearly covered both the administrator’s fees and the arbitrator’s fees, but a number were ambiguous
about whether they covered both types of fees or only the administrator’s fees.

133 Only one such clause (for a small issuer) required that a losing consumer pay the issuer’s arbitration costs. The
rest permitted the arbitrator to so decide but did not require the arbitrator to do so.
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precluded cost-shifting to the consumer; the rest did not. Thus, while the majority of the credit
card arbitration clauses in the sample allowed the arbitrator to shift fees from the consumer to
the company, only a much smaller percentage of clauses offered the consumer any contractual
protection against the possibility of an adverse reallocation of costs at the award stage.

Checking account arbitration clauses contained similar provisions. Almost 25% of the clauses in
our sample (15 of 61, covering 17.3% of arbitration-subject insured deposits) expressly permitted
the arbitrator to shift arbitration costs to the consumer. Just over 13% of the clauses (8 of 61,
covering 8.3% of arbitration-subject insured deposits) precluded cost-shifting back to the
consumer. Finally, 39.3% of clauses (24 of 61, covering 45.2% of arbitration-subject insured
deposits), including all the clauses in the first category, expressly permitted the consumer to
recover arbitration fees from the institution. But only one such clause (covering 0.4% of
arbitration-subject insured deposits) and also included in the second category precluded the
arbitrator from shifting costs to the consumer.

The pattern also was similar for prepaid cards. Nine prepaid card arbitration clauses (17.6%; no
data on card loads) permitted fees to be shifted to consumers, while three clauses (5.9%; 26.5%
of arbitration-subject prepaid card loads) precluded such fee shifting. Many more clauses (30
clauses, or 58.8%; 57.9%—67.7% of arbitration-subject prepaid card loads), including all but one
of the clauses in the first category, permitted prevailing consumers to recover their arbitration
fees, although without precluding cost-shifting back to the consumer.

More of the storefront payday loan arbitration clauses than the other arbitration clauses in our
sample permitted shifting the lender’s arbitration fees to the consumer (49.3% of clauses,
covering 22.3% of arbitration-subject storefronts). But close to two-thirds of those clauses
capped the amount of the costs that could be shifted to the consumer at whatever costs courts
could impose on the losing party in litigation. Similarly, a higher percentage of payday loan
arbitration clauses than other clauses studied permitted shifting the consumer’s fees to the
lender, typically when the consumer prevailed (50.7% of storefront clauses, covering 22.3% of
arbitration-subject storefronts) and barred shifting the lender’s fees to the consumer (18.3% of
storefront clauses, covering 29.1% of arbitration-subject storefronts).

One private student loan arbitration clause (16.7%) permitted costs to be shifted from the lender
to the consumer, and one (16.7%) permitted costs to be shifted from the consumer to the lender.
The remaining clauses (66.7%) did not address the issue.
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The majority of mobile wireless arbitration clauses (57.1% of clauses, covering 49.3% of
arbitration-subject subscribers) permitted shifting the consumer’s arbitration fees to the
provider, at least when the consumer recovered more than his or her demand or the provider’s
last settlement offer. One wireless arbitration clause permitted shifting the company’s fees to the
consumer (covering 0.3% of arbitration-subject subscribers), while another (covering 33.2% of
arbitration-subject subscribers) expressly permitted such cost-shifting only when the
consumer’s claim was frivolous, implicitly precluding it in other cases. All these results are
summarized in Table 13.134

134 Minor coding corrections have been made to the agreements summarized in this table since the 2013 Preliminary
Results. See also infra n.139.
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TABLE 13: ARBITRATION CLAUSE PROVISIONS ADDRESSING REALLOCATION OF ARBITRATION FEES
IN THE AWARD

# of contracts % of market

Permits shifting company fees to consumer

23

H 0,
Credit cards (34.8%) 21.8%
Checking accounts 15 17.3%

9 (24.6%) s
Prepaid cards 9 n/a
P (17.6%)
Storefront payday loans 35 22.3%
paycay (49.3%) o7
. 1
Private student loans (16.7%) n/a
1

. . o

Mobile wireless (14.3%) 0.3%

Bars shifting company fees to consumer

10
i 21.39
Credit cards (15.2%) 3%
Checking accounts 8 8.3%
e (13.1%) e
Prepaid cards 3 26.5%
? (5.9%) o7
Storefront payday loans 13 29.1%
payday (18.3%) e
Private student loans 0 n/a
(0.0%)
1
. . o
Mobile wireless (14.3%) 33.2%

Permits shifting consumer fees to company

42
it 73.49
Credit cards (63.6%) 3.4%
Checking accounts 24 45.2%
9 (39.3%) e
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30

Prepaid cards!3® (58.8%) 57.9%-67.7%
Storefront payday loans 35 22.3%
payday (50.7%) o7
1
Private student loans (16.7%) n/a
Mobile wireless 4 49.3%
(57.1%) =

Provisions addressing the award of attorneys’ fees

A significant share of credit card arbitration clauses directed that the parties bear their own
attorneys’ fees either without qualification or unless the law or contract requires otherwise (27
clauses, or 40.9%; 46.9% of arbitration-subject credit card loans outstanding). This was also
true for a smaller share of checking account arbitration clauses (12 clauses, or 19.7%; but 39.8%
of arbitration-subject insured deposits), prepaid card arbitration clauses (four clauses, or 7.8%;
no load data), storefront payday loan arbitration clauses (eight clauses, or 11.3%; 6.4% of
arbitration-subject storefronts), private student loan arbitration clauses (two clauses, or 33.3%),
and mobile wireless arbitration clauses (two clauses, or 28.6%; 15.5% of arbitration-subject
subscribers) in our sample. One prepaid card (which covers 26.5% of arbitration-subject card
loads in our sample) waived any right of the company to recover attorneys’ fees from the
consumer, as did several checking account agreements, one storefront payday loan contract, and
one private student loan contract.

Significant shares of arbitration clauses across almost all markets, however, did not address
attorneys’ fees. This was true for 18 credit card clauses (27.3%, covering 21.4% of arbitration-
subject credit card loans outstanding), 22 checking account clauses (36.1%, covering 27.2% of
arbitration-subject insured deposits), 35 prepaid clauses (68.6%, covering 73.3% of arbitration-
subject card loads), 14 storefront payday loan clauses (19.7%, covering 15.5% of arbitration-
subject storefronts), and one private student loan clause (16.7%).136 When the arbitration clause

135 See supra n.86.

136 Al of the mobile wireless arbitration clauses had some provision addressing the award of attorneys’ fees.
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does not address the issue, the arbitrator may award attorneys’ fees when permitted elsewhere
in the agreement or by applicable law.137

Five credit card arbitration clauses (7.6%, from small issuers representing a negligible market
share) directed or permitted the arbitrator to award attorneys’ fees to the prevailing party, which
presumably would have permitted the issuer to recover its attorneys’ fees from the consumer
when it prevailed, and also would have permitted a prevailing consumer to recover his or her
attorneys’ fees from the issuer. Five prepaid arbitration clauses (9.8%; no load data) permitted
an award to a prevailing party, either the consumer or the company. Three checking account
clauses (4.9%; 1.0% of arbitration-subject insured deposits) permitted an award to the
prevailing party, consumer or company. Two storefront payday loan arbitration clauses (2.8%,
covering 0.7% of arbitration-subject storefronts), and one mobile wireless arbitration clause
(14.3%, covering 0.3% of arbitration-subject subscribers) likewise permitted an award of
attorneys’ fees to the prevailing party.

A number of the clauses permitted or directed the award of attorneys’ fees to a prevailing
consumer.138 Five credit card clauses (7.6%, covering 10.2% of arbitration-subject credit card
loans outstanding) directed the issuer to pay the consumer’s attorneys’ fees if the consumer
prevails. Other credit card clauses expressly authorized (but did not require) the arbitrator to
award attorneys’ fees to consumers, either if the consumer prevailed (one clause, or 1.5%; 15.1%
of arbitration-subject credit card loans outstanding), if the amount awarded was greater than
the issuer’s last settlement offer (one clause, or 1.5%; 0.0% of arbitration-subject credit card
loans outstanding), or if the arbitrator so determined (one clause, or 1.5%; 0.2% of arbitration-
subject credit card loans outstanding).

137 American Arbitration Association, Consumer Arbitration Rules, Rule R-44(a) (effective Sept. 1, 2014) (“The
arbitrator may grant any remedy, relief, or outcome that the parties could have received in court, including awards
of attorneys’ fees and costs, in accordance with the law(s) that applies to the case.”); American Arbitration
Association, Commercial Arbitration Rules, Rule R-43(d)(ii) (effective June 1, 2009); JAMS Streamlined
Arbitration Rules, Rule 19(f).

138 |n the 2013 Preliminary Results, we reported data on clauses providing for the award of attorneys’ fees to the
prevailing party separately from data on clauses providing for the award of attorneys’ fees to prevailing consumers.
In Table 14, we report data on clauses providing for awards to prevailing parties separately, but also include those
clauses as clauses permitting the award of attorneys’ fees to prevailing consumers, which they do.
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Eleven checking account clauses (18.0% of clauses; 18.1% of arbitration-subject insured
deposits) provided that the arbitrator would award, and another two clauses (3.3% of clauses;
2.4% of arbitration-subject insured deposits) provided that the arbitrator may award attorneys’
fees to a prevailing consumer. An additional three checking account clauses directed (4.9%;
2.5% of arbitration-subject insured deposits), and another permitted (1.6%; 0.5% of arbitration-
subject insured deposits), the arbitrator to award the consumer attorneys’ fees if the award
exceeded the institution’s last written settlement offer, while another directed the award of
double attorneys’ fees under those circumstances (1.6%; 0.2% of arbitration-subject insured
deposits). Six prepaid clauses (no load data), including the five clauses permitting awards to a
prevailing party, permitted the arbitrator to award attorneys’ fees to a prevailing consumer.

Eighteen storefront payday loan arbitration clauses (25.4%, covering 51.8% of arbitration-
subject storefronts) required the arbitrator to award attorneys’ fees to a prevailing consumer,
with one clause limited to individual arbitrations, one clause capped at $2,000 in attorneys’
fees, and three clauses providing for an award of attorneys’ fees if the consumer recovered more
than the lender’s last settlement offer. Three private student loan arbitration clauses (50.0%)
provided for the award of attorneys’ fees to prevailing consumers: one provided that the lender
would pay attorneys’ fees, one provided that the arbitrator would award attorneys’ fees, and one
provided that the arbitrator may award such fees. And five mobile wireless arbitration clauses
(71.4%, covering 84.5% of arbitration-subject subscribers) provided for the arbitrator to award
prevailing consumers their attorneys’ fees, with one clause providing for recovery when the
award exceeded the consumer’s demand, one when the award exceeded the company’s last
settlement offer, and one providing for the award of double attorneys’ fees when the award
exceeded the company’s last settlement offer.
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TABLE 14: ARBITRATION CLAUSE PROVISIONS ADDRESSING THE AWARD OF ATTORNEYS’ FEES IN
THE AWARD

# of contracts % of market

Parties bear own attorneys’ fees

27

Credit cards (40.9%) 46.9

Checking accounts 12 39.8%
(19.7%)

Prepaid cards 4 n/a
(7.8%)

Storefront payday loans 8 6.4%
(11.3%)

Private student loans 2 n/a
(33.3%)

Mobile wireless 2 15.5%
(28.6%)

Attorneys’ fees awardable to prevailing party

Credit cards f?.G%) 0.0%

Checking accounts 3 1.0%
(4.9%)

Prepaid cards > n/a
(9-8%)

Storefront payday loans 2 0.7%
(2.8%)

Private student loans 0 n/a
(0.0%)

Mobile wireless (114.3%) 0.3%

Attorneys’ fees awardable to prevailing consumer

13
it 25.69
Credit cards (19.7%) 5.6%
Checking accounts 21 24.7%
9 (34.4%) 7
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Prepaid cards (11.8%) n/a
Storefront payday loans 18 51.8%
payday (25.4%) o7
Private student loans 3 n/a
(50.0%)
Mobile wireless S 84.5
(71.4%) ’

Contingent minimum recovery provisions

The AT&T Mobility arbitration clause at issue in Concepcion provided that a customer would
receive a minimum recovery of $10,000 if the arbitrator awarded the customer more than the
amount of the last written settlement offer made by AT&T.'3 Such contingent minimum
recovery provisions were uncommon in the arbitration clauses we studied, although they
appeared more often in the storefront payday loan arbitration clauses and mobile wireless
arbitration clauses than in the other arbitration clauses studied. We did not identify any such
terms in contracts without arbitration clauses.

Only five of the credit card arbitration clauses studied — covering 18.5% of arbitration-subject
credit card loans outstanding in the sample — included such a provision, with the contingent
amount ranging from $5,100 to $7,500.14° One large issuer adopted such a provision during
2013. By comparison, ten arbitration clauses (16.4%) in the checking account sample —
representing 10.5% of the arbitration-subject insured deposits in the sample — included such a
provision. For these ten checking account contracts, the contingent minimum recoveries
generally ranged from $2,500 to $10,000. And 17 arbitration clauses in the storefront payday
loan sample — representing 43.0% of storefronts in the sample — included a contingent

139 See Concepcion, 131 S. Ct. at 1744 & n.3.

140 These data are updated to reflect the provisions in credit card contracts on file with the Bureau as of December 31,
2013. By comparison, the data for checking account contracts are not updated, although we were able to update a
portion of the sample. See Section 2.3.2. Of the two small to mid-sized banks that switched to arbitration between
2013 and 2014, one provided for a contingent minimum recovery. The credit union that switched to arbitration did
not use such a provision.
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minimum recovery provision. The amounts of the contingent minimum recoveries ranged from
$500 to $10,000, with $5,100 the most common. One clause provided for a minimum recovery
of 110% of the amount awarded. Three of the private student loan arbitration clauses (50.0%)
included contingent minimum recovery provisions (one clause had a minimum recovery of
$3,000 and two clauses had $7,500). Two of the mobile wireless arbitration clauses (28.6%,
covering 68.4% of subscribers; minimum recovery of $5,000 for one clause and $10,000 for the
other) used contingent minimum recovery provisions. None of the arbitration clauses in the
prepaid card contracts in the sample included a contingent minimum recovery provision.4!
These results are summarized in Table 15.

TABLE 15: ARBITRATION CLAUSES WITH CONTINGENT MINIMUM RECOVERY PROVISIONS

Contingent minimum recovery No contingent minimum recovery

provision provision

# of contracts % of market # of contracts % of market
Credit cards > 18.5% o1 81.5%

(7.6%) = (92.4%) =
Checking 10 o 51 o
accounts (16.4%) 10.5% (83.6%) 89.5%
Prepaid cards 0 0.0% o1 100.0%

P (0.0%) e (100.0%) o
Storefront 17 0 54 o
payday loans (23.9%) 43.0% (76.1%) 57.0%
Private student 3 n/a 3 n/a
loans (50.0%) (50.0%)

1 1 2 0, 5 0,
Mobile wireless (28.6%) 68.4% (71.4%) 31.6%

141 Most of the provisions that we identified made the minimum recovery contingent on the arbitrator awarding the
consumer the relief sought, or greater relief, after the business refused to provide such relief. A smaller share used a
different contingency: Whether the arbitrator awarded relief equal to or in excess of the value of the company’s last
settlement offer.
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Disclosures

Most of the arbitration clauses studied described differences between arbitration and litigation
in court. They typically highlighted some combination of four differences. First, no jury trial is
available in arbitration. Second, when parties have agreed to arbitrate, they cannot participate in
class actions in court.’*2 Third, discovery typically is more limited in arbitration than in court
litigation. Fourth, appeal rights are more limited in arbitration than in court.143 Often, this
descriptive language was capitalized or in boldfaced type.144

The frequency of disclosures is summarized in Table 16. Of the credit card arbitration clauses
studied, 49.3% (covering 40.8% of arbitration-subject credit card loans outstanding) identified
all four procedural differences; 4.5% of issuers (all very small, covering 0.1% of arbitration-
subject credit card loans outstanding) identified none. Almost every credit card arbitration
clause indicated that the consumer would not have a right to a jury trial (92.5% of issuers,
covering 99.7% of arbitration-subject credit card loans outstanding), and slightly more (94.0%
of issuers, covering 99.9% of arbitration-subject credit card loans outstanding) stated that for
claims subject to arbitration the consumer could not be a party to a class action in court.

142 The disclosure provisions discussed here are not the same as the no-class-arbitration provisions examined earlier.
See Section 2.5.5. The disclosure provisions explain to the consumer that by agreeing to arbitration, the consumer
will not be able to participate in a class action in court. The no-class-arbitration provisions provide that any
arbitration proceeding will be conducted on an individual basis and not a class basis. Most contracts included both,
but a few contracts with no-class-arbitration provisions did not make the type of disclosure considered here.

143 See Section 4.12.

144 For example, of the credit card arbitration clauses in the sample, 26 (38.8%, covering 54.1% of arbitration-subject
credit card loans outstanding) disclosed some difference between arbitration and litigation in bold type and all
capital letters; 20 (29.9%, covering 33.5% of arbitration-subject credit card loans outstanding) did so in all capital
letters; and ten (14.9%, covering 1.9% of arbitration-subject credit card loans outstanding) did so in bold type. Only
four such clauses (6.0%, covering 0.1% of arbitration-subject credit card loans outstanding) did so in regular type.
In addition, 21 of the 67 credit card arbitration clauses in the sample (31.3%, covering 23.3% of arbitration-subject
credit card loans outstanding) provided some notice of the arbitration clause in one of the first three paragraphs of
the contract.

By comparison, of the payday loan arbitration clauses in the sample, 32 (45.1%, covering 47.5% of arbitration-
subject storefronts) disclosed some difference between arbitration and litigation in bold type and all capital letters;
23 (32.4%, covering 14.0% of arbitration-subject storefronts) did so in all capital letters; and five (7.0%, covering
8.0% of arbitration-subject storefronts) did so in bold type. In addition, 17 of the 71 payday loan arbitration clauses
in the sample (23.9%, covering 35.1% of arbitration-subject storefronts) provided some notice of the arbitration
clause in one of the first three paragraphs of the contract.

72 SECTION 2: HOW PREVALENT ARE PRE-DISPUTE ARBITRATION CLAUSES AND WHAT ARE THEIR MAIN FEATURES



TABLE 16: DISCLOSURE OF DIFFERENCES BETWEEN ARBITRATION AND LITIGATION IN ARBITRATION
CLAUSES

# of contracts % of market

No jury trial
. 62 0
Credit cards (92.5%) 99.7%
Checking accounts 46 98.1%
g (75.4%) e
Prepaid cards a7 100.0%
s (92.2%) i
- | 67 .
Storefront payday loans (94.4%) 85.6%
Private student loans 6 n/a
(100.0%)
Mobile wireless 6 99.7%
(85.7%) e
No class actions in court
. 63 0
Credit cards (94.0%) 99.9%
. 37 0
Checking accounts 60.7% 67.5%
( )
. 45 o
Prepaid cards (88.2%) 100.0%
62 0
Storefront payday loans 87 3% 97.9%
( )
Private student loans g n/a
(100.0%)
. 3 o
Mobile wireless 42.9% 48.8%
( )
Disclosure of all four differences
. 33 0
Credit cards (49.3%) 40.8%
Checking accounts 17 19.0%
g (27.9%) o7
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21

Prepaid cards!4® (41.2%) 27.0%—36.8%
Storefront payday loans 44 71.9%
payday (62.0%) o
Private student loans 4 n/a
(66.7%)
Mobile wireless 2 48.7%
(28.6%) e

No disclosure of differences

3

Credit cards (4.5%) 0.1%
Checking accounts 15 1.9%
g (24.6%) =
Prepaid cards 4 n/a
P (7.8%)
1
0,
Storefront payday loans (1.4%) 0.0%
Private student loans 0 n/a
(0.0%)
1
Mobile wirel .39
obile wireless (14.3%) 0.3%

The checking account arbitration clauses studied contained fewer disclosures. Only 27.9% of
clauses (covering 19.0% of arbitration-subject insured deposits) identified all four procedural
differences, while 24.6% of clauses (although again covering smaller institutions) identified
none. The disclosures in the mobile wireless arbitration clauses were similar, with only 28.6% of
clauses (covering 48.7% of arbitration-subject subscribers) identifying all four differences and
14.3% (covering 0.3% of arbitration-subject subscribers) identifying none. The most common
difference disclosed in the checking account and mobile wireless arbitration clauses was the lack
of a jury trial (75.4% of checking account clauses, covering 98.1% of arbitration-subject insured
deposits; 85.7% of mobile wireless clauses, covering 99.7% of arbitration-subject subscribers). A
sizable percentage (60.7% of checking account clauses, covering 67.5% of arbitration-subject

145 See supra n.86.
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insured deposits; 42.9% of mobile wireless clauses, covering 48.8% of arbitration-subject
subscribers) stated that for claims subject to arbitration, the consumer could not be part of a
class action in court.

The disclosures in the prepaid card and storefront payday loan arbitration clauses were more
like those in credit card clauses, with from 41.2% to 62.0% of arbitration clauses (covering from
27.0% to 71.9% of arbitration-subject market shares) disclosing all four procedural differences
and only from 1.4% to 7.8% of arbitration clauses (with minimal market share or no data)
disclosing none. Almost all (92.2% to 94.4% of clauses; 85.6% to 100.0% of arbitration-subject
market share) stated that no jury trial was available and a comparable percentage (87.3% to
88.2% of clauses; 97.9% to 100.0% of arbitration-subject market share) noted the inability to
participate in a class action in court. Finally, of the private student loan arbitration clauses,
66.7% identified all four differences, and 100% stated that no jury trial was available in
arbitration and that a consumer could not be part of a class action in court.

Arbitral appeals process

As a general matter, parties can challenge arbitration awards in court only on the limited
grounds specified in arbitration statutes.!46 Those grounds typically provide for little or no
appeal on the merits of the award.'#” But the parties’ arbitration clause can establish an arbitral
appeals process under which a new arbitrator or panel of arbitrators reviews the original award.
The 2013 Preliminary Results did not present data on the use of such provisions. This section
does, using the same agreements studied in the 2013 Preliminary Results.

A minority of arbitration clauses in most of the samples studied, ranging from 28.6% of mobile
wireless clauses to 40.9% of credit card clauses (but 66.7% of private student loan clauses),
provided for an arbitral appeals process.’8 In almost every case, the appeals panel was to consist

146 See 9 U.S.C. § 9. The Supreme Court has held that parties cannot expand the grounds for vacating arbitration
awards in federal court by contract. Hall Street Assocs., L.L.C. v. Mattel, Inc., 552 U.S. 576, 584 (2008); see also
Section 4.12.

147 See Section 4.12.

148 41.2% of prepaid card arbitration clauses, 29.5% of checking account arbitration clauses, and 29.6% of storefront
payday loan arbitration clauses provided for an arbitral appeals process.
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of three arbitrators.14® For most markets, larger companies tended to be more likely to provide
for arbitral appeals: clauses covering 76.7% of arbitration-subject credit card loans outstanding,
44.8% of arbitration-subject payday loan storefronts, 43.3% of arbitration-subject insured
deposits, and 35.3% of arbitration-subject mobile wireless subscribers provided for an arbitral
appeals process. The one exception was prepaid cards, as to which clauses covering from 27.0%
to 36.8% of the dollar value of arbitration-subject prepaid card loads provided for arbitral
appeals.

Of those arbitration clauses that established an arbitral appeals process, most provided that any
party could appeal, as shown in Table 17. A slightly smaller number of clauses specified a
monetary threshold before an appeal was permitted. Of the clauses specifying a monetary
threshold, most based the threshold on the amount of the claim or the amount in dispute.t0
Under such a clause, for example, a claimant that recovered nothing on a claim above the
threshold amount, or a respondent that had an amount awarded against it that was above the
threshold amount, could appeal.ts! A still smaller number (mostly from very small businesses)
based the threshold on the amount of the award.52 Under such a clause, for example, a

149 The only exceptions were the four storefront payday loan clauses discussed below, which permitted the appealing
party the choice between a sole arbitrator and a three-arbitrator panel on appeal, and one mobile wireless
arbitration clause, which did not specify the number of arbitrators on appeal.

150 For credit card arbitration clauses, the threshold for appeal ranged from a claim amount of $25,000 (one clause)
to $50,000 (three clauses) to $100,000 (six clauses). For checking account arbitration clauses, the threshold for
appeal ranged from a claim amount of $10,000 (one clause) to $25,000 (one clause) to $50,000 (seven clauses) to
$100,000 (two clauses). In addition, one checking account arbitration clause contained a hybrid clause, permitting
an appeal if the amount of the award was $0 or the amount of the claim exceeded $100,000. One prepaid card
arbitration clause permitted appeals when the claim amount exceeded $100,000. One storefront payday loan
arbitration clause permitted appeals when the amount of the claim exceeded $10,000; seven clauses permitted
appeals when the amount exceeded $50,000. Two private student loan clauses permitted appeals when the claim
exceeded $50,000, while one permitted appeals when the claim exceeded $100,000.

151 Indeed, the claimant could appeal in any case in which it recovered less than the full amount claimed and the
respondent could appeal in any case in which any amount was awarded against it, as long as the amount of the
claim was above the threshold.

152 For credit card arbitration clauses, the threshold for appeal ranged from an award amount of $100,000 (four
clauses) to $200,000 (one clause) to $250,000 (one clause). For checking account arbitration clauses, the threshold
for appeal ranged from an award amount of $100,000 (one clause) to $200,000 (one clause) to $250,000 (one
clause). One prepaid card arbitration clause permitted appeals when the award amount exceeded $250,000; one
storefront payday loan arbitration clause permitted appeals when the award amount exceeded $30,000.
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respondent that had an amount awarded against it that was above the threshold amount could
appeal, but a claimant that recovered nothing (or some amount less than the appeals threshold)
on a claim above the threshold amount could not. Such a clause may result in a one-sided right
to appeal available to respondents more often than claimants. To the extent that consumers are
more likely than businesses to bring higher-dollar claims!>?® — that is, consumers are more likely
to be claimants and businesses are more likely to be respondents in cases in which they may be
able to appeal — business may be able to appeal more often than consumers. If the consumer
wins, the business can appeal (if the amount of the award exceeds the threshold), but if the
business wins, the consumer cannot appeal (even though the amount of the claim was above the
threshold) because the amount of the award does not exceed the threshold.

Many arbitration clauses that specified an arbitral appeals process also addressed to some
extent the allocation of the costs of any appeal. The most common approach was for the costs to
be allocated the same way as the costs of the original arbitration proceeding. Less commonly,
the clause directed that the appealing party would pay all the costs, although some clauses
provided that the company would consider a request by the consumer to cover those costs. Four
storefront payday loan arbitration clauses provided that the lender would pay the costs of an
appeal to a single arbitrator, but that if the consumer wanted a three-arbitrator appeals panel
the consumer would need to pay the additional cost.

153 See Section 5.5.2 (finding average consumer claim amount in AAA consumer arbitrations ranged from $18,287 to
$55,948 while average disputed debt amount ranged from $3,523 to $23,986 and average company claim amount
ranged from $1,468 to $16,669, excluding the four disputes relating to checking accounts.
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TABLE 17: ARBITRATION APPEALS PROCESS IN ARBITRATION CLAUSES

# of contracts % of market

Any party
Credit cards 1 58.1%
(16.7%) P
Checking accounts . 25.9%
9 (4.9%) e
i 154 i 9 9
Prepaid cards (37.3%) 27.0%—-36.8%
Storefront payday loans 12 13.7%
payday (16.9%) 7
Private student loans 2 16.7%) n/a
Mobile wireless 2 35.3%
(28.6%) =
Claim amount threshold
Credit cards 10 18.3%
(15.2%) =
Checking accounts 12 14.1%
9 (19.7%) e
Prepaid cards 22.0%) n/a
Storefront payday loans 8 30.8%
payaay (11.3%) o7
Private student loans 3 n/a
(50.0%)
Mobile wireless 0 0.0%
(0.0%) -

Award amount threshold

154 See supra n.86.
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155 See supra n.86.
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Section 3

What do consumers understand about
dispute resolution systems?
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Introduction

As part of this study, we sought and obtained approval from the Office of Management and
Budget (“OMB”) to conduct a national telephone survey of credit card holders to examine a
number of questions with respect to their attitudes towards and understanding of dispute
resolution mechanisms.!

Our survey explored (1) the role of dispute resolution clauses in consumer decisions to acquire
credit cards and (2) consumers’ default assumptions (meaning consumers’ awareness,
understanding, or knowledge without supplementation from external sources) regarding their
dispute resolution rights vis-a-vis their credit card issuers. In studying default assumptions, we
also studied consumers’ awareness of their ability to opt out of pre-dispute arbitration clauses
(where applicable).

We chose to focus our survey on credit cards, as opposed to other consumer financial products
and services, because credit cards offer strong market penetration with consumers across the
nation. Further, by limiting the survey to credit cards, we were able to verify the accuracy of
many of the respondents’ default assumptions about their dispute resolution rights by
examining the actual credit card agreements to which the consumers are currently subject.2

1 The OMB Control Number for our survey is 3170-0046. In the interest of simplicity, we use the first person plural to
describe how the information collection was conducted. In actuality, ICF International, our contractor, performed
the survey and also assisted significantly in its design. ICF International, for instance, determined what the call
sample would be, identified who would receive pre-notification letters, contacted respondents, and collected data
from those discussions. The Bureau never gathered survey answers from individual respondents. Instead, the
Bureau received only de-identified survey results. More information about the allocation of responsibilities between
the Bureau and ICF International is available in our submission to OMB, available at http://www.reginfo.gov/
public/do/PRAViewDocument?ref _nbr=201411-3170-002 (last visited Mar. 6, 2015). The survey is covered under
the Bureau’s system of records notice CFPB.021 Consumer Education and Engagement Records, available at
https://www.federalregister.gov/articles/2012/10/03/2012-24311/privacy-act-of-1974-as-amended#h-8 (last
visited Mar. 6, 2015) and the Bureau’s Consumer Experience Privacy Impact Assessment, available at http://
files.consumerfinance.gov/f/201406_cfpb_consumer-experience-research_pia.pdf (last visited Mar. 6, 2015).

2 The Credit CARD Act of 2009 and Dodd-Frank Act require major credit card issuers to file their agreements with
the Bureau. See, e.g., 2013 Preliminary Results at 132—-133; Credit Card Accountability Responsibility and
Disclosure Act of 2009, Pub. L. No. 111-24, 123 Stat. 1746, § 204(a) (May 22, 2009); see 15 C.F.R. § 226.58(c)(5) (de
minimis exception).
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Summary of analysis and results

Consumers are very unlikely to consider bringing formal claims against their card issuers. When
presented with a hypothetical situation in which the consumer has been charged fees by their
credit card issuers that they know to be wrongly assessed and has exhausted efforts to obtain
relief from the credit card company, only 1.4% of respondents state that they would seek legal
advice — another 0.7% state that they would consider legal proceedings, without mentioning an
attorney. That is almost the same proportion of consumers that state they would simply accept
responsibility for the improperly assessed fee (1.7%).2 A majority of respondents said that they
would cancel their cards (57.2%).

Perhaps not surprisingly then, dispute resolution mechanisms play a limited role in consumers’
decision to obtain a particular credit card.

=  When asked an open-ended question regarding all the features that factored into their
decision to get the credit card that they use most often for personal use, no consumers
volunteered an answer that even implicitly referenced dispute resolution procedures;
and

=  When presented with a list of nine features of credit cards (e.g., interest rates, customer
service, rewards) and asked to identify those features that factored into their decision,
consumers identified dispute resolution procedures as being relevant less often than any
of the other eight options.

As for consumers’ knowledge of and default assumptions regarding arbitration clauses:

= A majority (54.4%) of respondents whose credit card agreements include pre-dispute
arbitration clauses stated that they did not know if they could sue their issuers in court.

= Qver athird (38.6%) of respondents whose agreements include pre-dispute arbitration
clauses believed they could sue in court. Allowing for possible ambiguities in the

3 In reviewing the findings of our survey, it can be helpful to keep in mind that given the size of our largest sample set
discussed in these findings (the 1,007 respondents that completed the survey) our findings are, at standard (95%)
confidence levels, accurate within 3.1%. Therefore, a finding of, for example, 5% is not statistically different from a
finding of 8% (at standard confidence levels). This margin of error increases for smaller sample sizes.
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responses in light of limitations contained in the arbitration clauses (e.g., consumers’
ability to bring claims in small claims courts or opt out of their arbitration clauses), at a
minimum almost 80% of those respondents are mistaken.

= Only one consumer whose current credit card contract permitted him to opt out of the
pre-dispute arbitration clause in his credit card contracts recalled being offered such an
opportunity.4

= Less than 7% of consumers whose credit card agreements included pre-dispute
arbitration clauses stated that they could not sue their credit card issuers in court.

o Even this 7% share may not, in fact, have knowledge of the clause. A statistically
similar proportion of consumers without a clause in their agreement reported that
they could not sue their issuers in court. (7.7% compared to 6.8%.)

o To the same effect, consumers whose credit card agreements included pre-dispute
arbitration clauses were about as likely to believe that their agreement had such a
clause as were consumers without such clauses in their agreements. (The exact
numbers were 18.4% for those with clauses and 21.1% for those without.)

=  When we asked consumers if they could participate in class action lawsuits against their
credit card bank, more than half of those whose agreements had pre-dispute arbitration
clauses thought that they could participate (56.7%).

Prior research

Prior consumer surveys have explored issues relevant to consumer arbitration, but in specific
and limited focus areas.

For example, studies have asked consumers, after they participate in arbitration proceedings,
about their experiences with the forum.> We opted not to explore consumer satisfaction with

4 To help safeguard respondent privacy, we use male pronouns to describe all respondents.
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arbitration (or litigation) proceedings, however, given the difficulty in finding consumers who
have had personal experience with each forum.¢

Other studies have explored whether consumers understand their contracts generally. Such
research, however, has generally not focused on arbitration clauses and is not necessarily
translatable to arbitration clauses, which are frequently formatted differently than the rest of
consumer contracts (e.g., featuring different typeface, font size, bold, or underlining)” and
written at higher reading levels (meaning that they are more difficult to understand).8

5 See, e.g., Arbitration: Simpler, Cheaper, and Faster than Litigation, Harris Litigation Survey, conducted for U.S.
Chamber Institute for Legal Reform (Apr. 2005), available at http://www.adrforum.com/rcontrol/documents/
researchstudiesandstatistics/2005harrispoll.pdf (last visited Mar. 6, 2015) (the survey was not limited to pre-
dispute arbitration proceedings, as only 19% of survey respondents had entered arbitration proceedings because
they were required by contract); Outcomes in Arbitration: An Empirical Study of Respondent Lending Cases, Ernst
& Young (2004) (studying outcomes in 226 arbitration proceedings by the National Arbitration Forum in lending-
related respondent-initiated cases). Cf., Gary Tidwell, Kevin Foster & Michael Hummel, Party Evaluation of
Arbitrators: An Analysis of Data Collected from NASD Regulation Arbitrations 3 (1999) cited in Michael Perino,
Report to the Securities Exchange Commission Regarding Arbitrator Conflict Disclosure Requirements in NASD
and NYSE Securities Arbitrations (2002), available at http://www.sec.gov/pdf/arbconflict.pdf (last visited
Mar. 6, 2015) (describing NASD arbitration proceedings).

6 As described in Section 5.5.1, in the years 2010, 2011, and 2012, fewer than 400 consumers a year were involved
with arbitration disputes before the American Arbitration Association relating to credit cards. See also U.S.
Chamber of Commerce, Aug. 6, 2013, OMB Comment Letter, pp. 10, 16 (“[v]anishingly few respondents will have
sufficient background information to assess the comparative merits of arbitration and litigation, because it is highly
unlikely that more than a very few individual respondents will have had the experience of pursuing similar disputes
in each forum. . ... And the number of respondents with experience concerning both arbitration and litigation is
likely to be extremely small — indeed, it is likely to be zero.”) (emphasis in original).

”We discuss the prevalence of credit card arbitration agreements that use bold or capitalized text in highlighting their
dispute resolution provisions in Section 2.5.12. See, e.g., Murea v. Pulte Group, Inc., 2014-Ohio-398 (Ct. App. Ohio
Feb. 6, 2014) (“The arbitration provisions in both agreements were clearly marked in capital letters. The arbitration
clause in the purchase agreement was conspicuously written in bold print, and the signature line of the agreement
expressly warned Murea to ‘make sure that all provisions are read and understood before signing.”); Forest Hill
Nursing Ctr., Inc. v. McFarlan, 995 So. 2d 775, 785 (Miss. Ct. App. 2008) (noting bold, all capital letters); Lorene
Park, Be Loud, Clear, and Fair in Arbitration Provisions or be Prepared to Litigate, Released Aug. 7, 2012,
available at http://www.employmentlawdaily.com/index.php/2012/08/07/be-loud-clear-and-fair-in-arbitration-
provisions-or-be-prepared-to-litigate (last visited Mar. 6, 2015) (advising employers to feature arbitration
agreements in a separate document, or at least in its own paragraph set off with spacing, and to “[u]se a 12-point
font or larger; and use a bold, underlined, and capitalized heading that includes the words “Arbitration
Agreement.”) (emphasis in original); see also 2013 Preliminary Results at 52.

8 See Section 2.4.
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The subset of awareness studies that have focused on arbitration clauses generally have not
focused on consumer financial products and services.? And many of these studies were too
limited in size or geographic diversity to draw conclusions about the country as a whole.10

The closest study that we identified before we submitted our materials to OMB was a September
2011 report by the Mercator Advisory Group. Mercator surveyed credit card holders to
determine what factors led them to acquire or use credit cards.!! The study, however, did not
discuss how dispute resolution clauses, such as pre-dispute arbitration clauses, played into
consumers’ choices.

9 See, e.g., Yannis Bakos et al., Does Anyone Read the Fine Print? Testing a Law and Economics Approach to
Standard Form Contracts, 43 J. Legal Stud. 1 (Jan. 1, 2014) (studying online browsing habits of 45,091 households
relating to online software merchants); The Employee Rights Advocacy Institute for Law & Policy and Public Citizen,
National Study of Public Attitudes on Forced Arbitration: Findings from a Survey of 800 Likely 2010 Voters
Nationwide. (Apr. 2009), available at http://www.citizen.org/documents/lake-research-national-study-of-public-
attitudes-forced-arbitration.pdf (last visited Mar. 6, 2015) (focusing on contracts with employers or agreements for
goods and services); Roper ASW, 2003 Legal Dispute Study: Institute for Advanced Dispute Resolution (2003)
(focusing on only voluntary arbitration proceedings) cited in Public Citizen, The Arbitration Debate Trap, at 20—22
(2008), available at http://www.citizen.org/documents/ArbitrationDebateTrap(Final).pdf (last visited
Mar 6, 2015).

10 See, e.g., Amy Schmitz, Access to Respondent Remedies in the Squeaky Wheel System, 39 Pepperdine L. Rev. 279—
366 (2012) (describing panel of 306 Colorado respondents); Shmuel I. Becher & Esther Unger-Aviram, The Law of
Standard Form Contracts: Misguided Intuitions and Suggestions for Reconstruction, 8 DePaul Bus. & Com. L.J.
199 (2010) (surveying 147 respondents); Debra Pogrund Stark & Jessica M. Choplin, A License to Deceive:
Enforcing Contractual Myths Despite Respondent Realities, 5 N.Y.U. J.L. & Bus. 617, 619—-23 (2000) (surveying 91
students fulfilling a course requirement; 106 approached in a public location; and 101 law students). But see The
Pew Charitable Trusts, Banking on Arbitration: Big Banks, Respondents, and Checking Account Dispute
Resolution. (Nov. 26, 2012), available at http://www.pewtrusts.org/~/media/Assets/2012/11/27/
Pew_arbitration_report.pdf (last visited Mar. 6, 2015) (referencing a lack of respondent awareness regarding
dispute resolution clauses, but stopping short of discussing questions or data relating to such a finding); Joshua M.
Frank, Center for Responsible Lending, Stacked Deck: A Statistical Analysis of Forced Arbitration (2009),
available at http://www.responsiblelending.org/credit-cards/research-analysis/stacked_ deck.pdf (last visited
Mar. 6, 2015) (study of respondents that financed cars from dealerships, but whose sample size for the arbitration
awareness questions was only 268 respondents).

11 Mercator Advisory Group U.S. Credit Cardholders: Waiting for a Rebound, Customer Monitor Survey Series,
Insight Summary Report Vol. 3, Report 1 (Sept. 2011). Mercator fielded an Internet-based respondent survey of
approximately 1,000 adults, in which they asked respondents to identify reasons for selecting or using their credit
cards. “Dispute resolution provisions/rights” was not included in Mercator’s fourteen reported measures. “Some
Other Reason,” which would likely subsume such concerns with several other reasons, was consistently one of the
largest categories of responses.
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As we began our telephone survey, however, researchers at St. John’s School of Law released a
paper summarizing a web-based survey of 668 consumers sourced primarily from an online
research panel maintained by Qualtrics. That survey touched upon many comprehension and
awareness issues that we planned to explore.!?

Beginning with comprehension issues, the St. John’s researchers showed respondents a seven-
page credit card contract, which featured a pre-dispute arbitration clause in bold, all-capitalized
font.13 The St. John’s researchers then asked respondents a series of questions about the
contract, followed by additional questions about arbitration more generally.* When asked open-
ended questions about what terms of the contract they had just been shown, about 3% of the
respondents mentioned an arbitration clause (or dispute resolution issues).’®> When asked a
closed-ended question about whether the contract included an agreement to arbitrate disputes,
nearly half of respondents (43%) stated that the contract included an agreement to arbitrate
disputes.i® Yet, when asked about a hypothetical billing dispute with their credit card provider,
only 14% of respondents indicated that the contract could prevent them from resolving claims in
court.l” Likewise, less than 20% of respondents recognized that the contract could impact their

12 Jeff Sovern, Elayne E. Greenberg, Paul F. Kirgis, and Yuxiang Liu, “Whimsy Little Contracts” With Unexpected
Consequences: An Empirical Analysis of Respondent Understanding of Arbitration Agreements (Oct. 29, 2014),
available at http://ssrn.com/abstract=2516432 (last visited Mar. 6, 2015).

13 The St. John’s sample arbitration clause informed respondents that they waived the right to sue in court, participate
in a class action, have a jury trial, and appeal the arbitrator’s decision. Id. at 33. The sample clause did not include
an opt-out provision, which is commonly found in arbitration clauses in consumer financial contracts. See Section
2.5.1.

14 I1d. at 29-30, 32-33.

15 Id. at 45.

16 Id. at 49.

17 The question asked: Suppose after you paid your credit card bill you realized the credit card overcharged you. The
credit card company, however, believes it has not overcharged you and refuses to give you your money back. The
dispute is too large to be decided by a small claims court. Under the terms of the contract you just saw, if the

amount of the dispute was large enough, would you have a right to have a court decide the dispute even if the credit
card company didn’t want a court to decide the dispute? Id. at 49-50.
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right to a jury trial'8; and approximately 13% understood that the contract they had just been
shown prohibited them from participating in a class action lawsuit.®

The researchers also tested whether respondents were aware that they were already subject to
pre-dispute arbitration clauses. They asked respondents if they had entered contracts with a set
list of companies, which included companies that the researchers had previously confirmed used
arbitration clauses.2® The St. John’s researchers found that 87% of respondents who said that
they had never entered a consumer contract with an arbitration clause had indeed entered into
at least one consumer contract that included a pre-dispute arbitration clause.?* That rate did not
meaningfully differ for respondents who did not claim to know if they had entered a consumer
contract with an arbitration clause (where 89% had at least one account that included a pre-
dispute arbitration clause).

Finally, the St. John’s researchers asked if respondents looked to see if contracts included pre-
dispute arbitration clauses before entering them.22 37% of respondents said that they did.23 Yet
of the respondents that specifically stated that they looked to see if their contracts included
arbitration clauses (and went on to say that they had never entered into a contract with an
arbitration clause), 85% had, in fact, entered at least one contract with an arbitration clause.*

Because the sample for the St. John’s study was selected from an online panel supplemented by
respondents identified by the researchers, the sample — while demographically representative
of the United States population — is “not truly random,” as the researchers said in their paper.

18 Id. at 53.

19 Id. at 54.

20 The researchers used PayPal, Skype, Verizon Wireless, AT&T Mobility, and Sprint. Id. at 59.
211d. at 59-60.

22 gpecifically, the survey asked “Before entering into a contract, do you look to see if the contract says you have to
arbitrate any disputes and can’t sue the company?” Id. at 61.

23 [d.
24 Id. Again, the 85% figure was not statistically different from the percentage of respondents who said that they did

not look to see if contracts contained arbitration clauses and who had entered at least one agreement that included
an arbitration provision (87%).
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Data

In June 2013, we published a Federal Register Notice notifying the public of our intent to
conduct the survey and starting a 60-day public comment period (Vol. 78, No. 110, Page 34352).
We held two focus group panels in February 2014 to help assess the comprehensibility of the
draft survey instrument and also met with commenters and reviewed their comment letters.25
Based on this input, we submitted a revised proposal to OMB in May 2014 and received
approval in September 2014 to proceed with the telephone survey.26 Data collection began on
October 22, 2014, and concluded December 31, 2014.

We describe our collection methodology in detail in Appendix E. Our contractor ultimately
completed surveys with 1,007 respondents that owned credit cards. (We gathered demographic
information, for statistical weighting purposes, from another 557 respondents that stated that
they did not own credit cards.2”) Our overall response rate was 23.8%.28

25 The two focus group panels, held in Bethesda, Maryland, explored credit card holders’ general familiarity with
issues raised by the proposed survey and the vocabulary used by respondents when they discuss those issues. The
focus group panels were diverse with respect to race, age, ethnicity, and education.

Further details regarding the initial questionnaire, commenters’ feedback, and the focus groups are available in our
submissions to OMB, which, along with comment letters submitted in response to our proposal, are available at
http://www.reginfo.gov/public/do/PRAViewDocument?ref_nbr=201411-3170-002 (last visited Mar. 6, 2015).

26 The survey questions are attached as Appendix D. Focusing solely on the question text read to respondents (not
including demographic questions), the initial questionnaire had a Flesch readability score of approximately 68 and
an eighth grade reading level. In contrast, the final draft had about one-third fewer words, with a Flesch readability
score of approximately 78 and a sixth grade reading level (meaning that the revised version was easier to
understand when read to respondents).

27 As discussed further below, we ceased collecting demographic information from non-cardholders after 557 such
respondents. For additional non-cardholders, we weighted their demographic information using a statistical sample
from the 557. Because percentages in this section reflect demographic weighting, they will frequently differ from
calculations based solely on the number of respondents involved.

28 We provide additional detail about our response rate calculation, which used the American Association of Public
Opinion Research Response Rate 4 formula, in Appendix E.
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Of the 1,007 respondents who completed the survey and stated that they had credit cards for
personal use, 2° 53.5% were reached via landlines and 46.5% via cellphones. Respondents
participated from across the United States. While almost 100% of the surveys were conducted in
English, 11.8% of respondents described themselves as Hispanic or Latino. Our respondent
population was 46.6% male and 53.0% female, with 0.4% not reporting gender information.30

Based on the size of our sample, our survey results are representative of the national population,
with a +/- 3.1% sampling error. Other sources of error may also affect the accuracy of the survey
estimates. The sampling error is larger when dealing with sample sets of fewer than the 1,007
respondents. We have noted, throughout this discussion, when we deal with smaller sample
sets.

Results

Our discussion of the survey results proceeds in two basic segments.

First, we describe our findings about what consumers consider when they decided to obtain the
credit card they now use most frequently. We asked consumers about this twice. We began with
an “open-ended” question that essentially asked the consumer to explain his thinking in his own
words. We did that to mitigate the effects of “priming” consumers — inadvertently leading
consumers to specific answers by the form or order of our questions. We followed the open-
ended question, however, with a “closed-ended” series of questions, randomly varying the order

29 When discussing the 1,007 respondents that completed the survey and stated that they had credit cards for
personal use, our percentages reflect totals that were weighted as follows. We first weighted the overall survey
population (all 1,575 respondents — 1,007 respondents with credit cards that completed the survey; 11 respondents
with credit cards that did not complete the survey; and 557 respondents that did not have credit cards) by assigning
each of the 1,575 respondents specific weights so that the overall set was demographically representative of the
United States. Then, we extracted the 1,007 respondents that reported that they had credit cards for personal use
and adjusted each record’s weight such that the sum of the weights was equal to the sample size of 1,007.
Throughout the survey results, we frequently report tabulations based on smaller sample sizes, due to consumers
not responding to certain questions or the structure of the survey questionnaire. (Certain questions were only posed
to subsets of consumers who provided specific answers to prior questions.) We include additional information about
our methodology, including our demographic weighting of data, in Appendices E and F.

30 aAdditional demographic information about the respondent population is available in Appendix F.
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in which the questions were presented. In so doing, we listed specific features of credit cards and
asked whether the consumer considered them when comparison shopping. Closed-ended
guestions may show higher levels of incidence than open-ended questions, because of the issues
such as the previously mentioned possibility of priming. But closed-ended questions have the
benefit of being relatively easy to report in an objective manner, whereas answers to open-ended
guestions must be manually reviewed and categorized before analysis and reporting.

Second, we describe our findings with respect to consumers’ default assumptions about their
dispute resolution rights. We again used a set of open-ended questions followed by closed-ended
guestions. We intentionally did not use the words “arbitration” or “class action litigation” in the
open-ended questions, out of concern for priming issues.3! After gathering that data, however,
we moved to a series of closed-ended questions, where we specifically asked consumers about
their awareness of pre-dispute arbitration and class action litigation. In so doing, we asked
consumers about their perceived rights relating to each type of dispute resolution.

The role of dispute resolution clauses in card
acquisition decisions

We began by asking respondents if they comparison shopped before acquiring the credit card

they used most frequently for personal use. Approximately 6.9% of the respondents we spoke
with were not involved in the decision to acquire the credit card. We then explored the factors
that influenced the remaining 929 respondents to acquire that specific card.32 We began with

the open-ended question:

“What features, if any, were factors in your decision to get this card?”

We probed to obtain complete answers by asking “Are there any other features that were
factors in your decision to get this card?” and repeated the question until the respondent
answered in the negative.

31 Before we began the inquiry, though, we first asked respondents if they would even consider bringing a formal
action against their credit card issuer. We did this by asking respondents a series of questions about how they would
respond in a hypothetical dispute with their credit card company.

32 33.0% of the 929 respondents stated that they did not consider multiple cards before acquiring their card.
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We grouped respondents’ answers into ten different categories:

» Interest rate (e.g., “low percentage rate,” “I didn’t want to pay 20-some percent for
interest rate”);

2”&

= Customer service (e.g., “good service and happy,” “something I had for the last 70

years; always very reliable and honest”);

*» Rewards (e.g., “you can earn cash back,” “this card was a you promise card, which

meant I could earn money for . . . college™);

”» «

» Credit limit (e.g., “unlimited charge,” “por el limite de crédito”);

= Dispute resolution;

X

* Fees (e.g., ““no annual fees,” “no foreign transaction fees, for international travel”);

» Reputation of the card or issuer (e.g., “I guess the familiar name,” “from a bank I
trust”);

&

» Card acceptance by merchants (e.g., “you could travel with card,” “where you shop”);

»” e
1

» Convenience in applying (e.g., “came through our credit union,” “it was the first one

available to me, it’s hard to get credit after a bankruptcy”)33; and
= Other (e.g., “because I needed one,” “card for emergencies”).

In some cases, one response could be coded in more than one category. For example, one
respondent explained that he chose his card because of “APR after grace period, percentage back
on rewards.” Accordingly, the answer was coded twice: once for “interest rate” and once for
“rewards.”

We then asked respondents a list of closed-ended questions, specifically asking if each of the
aforementioned features was a factor in their decision to get the card they use most frequently.

33 The overwhelming majority of open-ended responses relating to convenience in applying arose from consumers
that described choosing their credit cards based on pre-existing banking relationships (6.7% vs. 1.5%). Arguably,
these responses could have been categorized as relating to the reputation of the issuer.
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We randomized the order of the features across respondents to help mitigate priming issues. We
compare respondents’ responses to the open-ended and closed-ended queries in Figure 1 below.

The first bar of each pair, the bar which represents the responses to the open-ended question,
represents 929 responses (the weights account for 8.3% of respondents, who were either unable
or unwilling to provide an answer, as well as 17.4% that provided “other” reasons that we did not
code in one of the aforementioned categories). The dark segment to the left of each top bar
represents respondents who affirmatively identified a particular feature in response to the open-
ended question. The lighter segment of each such bar, on the right end of the graph, represents
respondents who did not mention that feature in response to the open-ended question.34

The second bar of each pair, the closed-ended bars, again represents 929 responses. Like the
open-ended question bars, the darker segments to the left reflect respondents who stated that a
given feature was a factor in their credit card acquisition decision. The lighter segment of each
closed-ended bar represents respondents that specifically stated that the particular feature was
not a factor in their card acquisition decision, as well as respondents that did not know if the
factor played a part in their decision or who refused to answer the question (as opposed to
failing to mention the feature).3

34 3.2% of respondents responded by stating that they did not know why they chose their credit card; another 17.4%
provided a different answer than our coding categories.

35 When asked about dispute resolution, 6.6% of consumers stated that they did not know whether the issue was part
of their decision-making processes. The next highest percentage of respondents reporting that they did not know if a
feature was a factor in their decision-making process was 2.5% (relating to customer service). We provide greater
detail about these distributions in Appendix G.
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FIGURE 1: FEATURES THAT FACTORED INTO RESPONDENTS’ DECISION TO ACQUIRE THE CREDIT CARDS
THEY USE MOST FREQUENTLY FOR PERSONAL USE

0% 20% 40% 60% 80% 100%

Interest rate (Open-ended)

Interest rate (Closed-ended)

Customer service (Open-ended)

Customer service (Closed-ended)

Rewards (Open-ended)
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Credit limit (Open-ended)

Credit limit (Closed-ended)

Dispute resolution (Open-ended)

Dispute resolution (Closed-ended)

Fees (Open-ended)

Fees (Closed-ended)

Reputation (Open-ended)

Reputation (Closed-ended)

Card acceptance (Open-ended)

Card acceptance (Closed-ended)

L

Application convenience (Open-ended)
Application convenience (Closed-ended)

®m Mentioned in answer Not mentioned in answer

mAnswered yes Answered no or "don't know" or refused
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When we asked respondents in an open-ended format about the factors that drove their decision
to acquire their credit card, they identified rewards (35.2%) and interest rates (29.2%) most
frequently, followed by fees (9.8%) and application convenience (8.2%). No respondent
mentioned dispute resolution.

As for the closed-ended queries, the acceptance of credit cards by merchants, issuer reputation,
and fees were the three most numerous responses (79.8%, 73.5%, and 72.2%, respectively).
Where rewards and interest rates were the two most frequently-cited features in response to the
open-ended questions, they were sixth and fifth out of nine responses to the closed-ended
guestions, respectively. Dispute resolution, described as “[t]he method for resolving disputes
with the bank when customer service won’t fix a problem,” was again the least cited respondent
concern in the closed-ended questions (identified by 31.0% of respondents).36 This contrast to
the open-ended queries (where no respondent mentioned dispute resolution) may be in part due
to acquiescence response bias.3’

36 |n order to put the factors identified by respondents into better context, we read each respondent back a list of the
features that he had identified as playing a role in his decision to acquire a credit card. We then asked the
respondent to identify each such factor as being “very important,” “important,” or “not very important.” This
exercise, however, did not reveal a meaningful distinction across the different product features, as respondents

frequently asserted that all of their concerns were “very important.”

37 Acquiescence response bias is “the tendency for survey respondents to agree with statements regardless of their
content” and is particularly problematic with “agree-disagree” questions. Paul J. Lavrakas, Encyclopedia of Survey
Research Methods (2008), available at http://www.srmo.sagepub.com/view/encyclopedia-of-survey-research-
methods/n3.xml (last visited Mar. 6, 2015).
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Willingness to invoke dispute resolution and default
assumptions about dispute resolution rights

After exploring respondents’ card acquisition decisions, we then asked a series of questions that
probed respondents’ default assumptions about their dispute resolution rights regarding the
credit card they use most frequently.38

Respondents’ willingness to sue credit card issuers or file claims against
them in arbitration

We began our inquiry of default assumptions by exploring whether respondents would even
consider starting a formal dispute resolution proceeding (e.g., litigation, arbitration, or small
claims court case) against their credit card issuer after exhausting their informal dispute
resolution processes, such as calling 1-800 customer service hotlines.

Accordingly, we asked all 1,007 respondent credit card holders to consider the following
scenario:

I am going to describe a situation to you, and then ask how you would respond to that
situation. Imagine that you looked at your credit card statement and noticed that your
credit card company had been charging you a fee for a service relating to your account
that you are sure you did not sign up for. They may have been charging you this fee for
a while now. You called the customer service line, but the credit card company refused

to do anything about the fees.39

38 Although our card acquisition data omitted respondents that did not participate in the acquisition of their primary
credit card, data relating to such respondents are included in our discussion of default assumptions.

39 Given the length of the proposed scenario, we asked each respondent “Do you understand the situation” before

moving to our query. Only seven respondents asked for the scenario to be repeated, after which they responded that
they understood the situation.
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We then asked the respondent an open-ended question:

What would you do next in this situation?

After the respondent stopped listing his answers, the survey administrators were instructed to
ask “Would you do anything else?,” and then continue probing until no other actions were
stated.

We coded answers for any indication that respondents would either (1) seek legal counsel (e.g.,
“T would send a certify [sic] letter to them and a lawyer,” “probably call lawyer and have him
handle it”) or (2) initiate formal dispute resolution proceedings on their own (e.g., “T would
probably sue them,” “I would cancel the card and ask for arbitration”). In addition to those two
categories, respondents’ responses generally fell into six categories, which were not necessarily
mutually exclusive in the case of compound answers:

» Continuing the discussion with the customer service line, via phone or letter (e.g., “keep

pursuing the situation,” “call customer service”);

» Escalating the complaint to a manager/going to the bank in-person (e.g., “write a letter
to CEO,” “ go to someone higher up”);

= Cancelling the card and/or changing to a new credit card (e.g., “probably close my

account . . . “, “leave the company immediately and go to another company’™);

= Obtaining more information about the proceedings or seeking assistance from non-
lawyers (e.g., “I would have my husband call,” “call my daughter and have her take
care of it");

= Accepting responsibility for the fee or otherwise take no action (e.g., “I'd just take care of
it and continue using the card,” “do nothing cause don’t know where to go”); and

» Referring the matter to a consumer protection organization or government agency (e.g.,

“call the state attorney,” “contact federal trade commission and any [sic] FDIC”).
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Respondents’ most common response to the situation was to cancel the card (57.2%).40 While
9.9% of respondents stated that they would refer the issue to a government agency, only 1.4% of
respondents stated that they would seek legal advice or sue using an attorney. Similarly, only
0.7% of respondents mentioned initiating legal proceedings without mention of an attorney. As
a basis of comparison, 1.7% of consumers stated that they would either accept responsibility for
the fee or otherwise take no action.

Respondents’ default assumptions regarding the
ability to seek relief in court

To explore their default assumptions, we asked respondents another hypothetical question.
Directing respondents’ attention to the bank or credit union to which the respondent makes
payment on the credit card used most often for personal use, we asked, “If the bank were to act
in a way that you believed violated the law, would you have the right to sue this bank in court,
meaning that you are asking for a judge or jury to decide your claim?” Overall 41.6% answered
this question in the affirmative, 6.2% in the negative, and 51.7% did not know.

One benefit of focusing the survey on credit card products is that, by identifying respondents’
credit card issuers, we were able to determine whether the issuer’s most recent credit card
agreement (which likely governs the respondents’ current relationship with the issuer) contains
a pre-dispute arbitration clause.

570 of the respondents (56.6%) that completed the survey identified their credit card issuers
clearly enough that we were able to determine whether the issuer incorporated a pre-dispute
arbitration clause in its current consumer agreement.*! 46.7% of those respondents identified
issuers that we later determined use pre-dispute arbitration clauses in their 2013 agreements.
The remaining 53.3% of the respondents identified issuers that we later determined do not use
pre-dispute arbitration clauses. This breakdown is roughly consistent with our findings about
the prevalence of credit card arbitration clauses in the agreements that we sampled in Section

40 Nine hundred and eighty-two respondents provided at least one response to the situation.

41 The other respondents either did not answer the question or provided a response that we were unable to trace back
to an issuer, for example “Visa,” “Mastercard,” or “Credit union.”

18 SECTION 3: WHAT DO CONSUMERS UNDERSTAND ABOUT DISPUTE RESOLUTION SYSTEMS?


https://agreement.41
https://57.2%).40

2.3.1, where we find that 53.0% of credit card loans outstanding did use arbitration clauses in
their credit card contracts.

As shown below in Table 1, we found that when we asked respondents if they could sue their
credit card issuers in court, respondents’ default assumptions about their dispute resolution
rights were similar, regardless of whether their card was in fact subject to a pre-dispute
arbitration clause.

TABLE 1:  “CAN YOU SUE YOUR CREDIT CARD ISSUER IN COURT?"42

All 570 respondents for whom we can determine
whether their agreements use pre-dispute 50.9% 41.3% 7.3%
arbitration clauses

Agreement includes pre-dispute arbitration

0, 0, 0,
clause (280 respondents) 54.4% 38.6% 6.8%

Agreement does not include pre-dispute

0, 0, 0,
arbitration clause (290 respondents) 47.8% SHAL ellrc

In each subcategory, the percentage of respondents who expressed that they did not know if they

could sue their credit card issuer in court was statistically similar, given the size of our sample —

47.8% compared to 54.4%.

Likewise, the percentage of respondents who answered that they could sue was similar. 43.7% of

respondents whose agreements did not include arbitration provisions responded that they could
sue their issuers in court. 38.6% of respondents whose agreements did include arbitration
provisions also responded that they could sue. The two figures were within 5.1% of each other.

42 Totals may not add to 100% because consumers could decline to answer the question.
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Similarly, for respondents who answered “no,” that they could not sue their credit card issuers in
court, the relevant percentages differed by just 0.9%.

Were the respondents who answered that they could sue their issuers in
court correct?

In order to assess whether the respondents who answered that they could sue despite being
covered by a pre-dispute arbitration clause were correct, we asked three additional questions.

First, all respondents who indicated that they believed they could sue in court were asked
whether they could sue “in small claims court, in ‘regular court’ or either?” We identified 16
respondents who indicated that they could sue in small claims court and whose agreement
contained an arbitration provision. Given the prevalence of “small claims carve-outs” (see
Section 2.5.2), we treated all 16 respondents as having correctly assessed their ability to sue.

Second, we asked the respondents who indicated that they could sue in court whether “the bank
could require that someone outside of court decide the case even if you wanted to stay in court
and have a judge or jury decide the case?” Twenty respondents covered by pre-dispute
arbitration clauses answered that question in the affirmative. We asked those 20 respondents a
follow-up question: “Why could the bank require you to have someone outside of court decide
the case?” Seven respondents’ answers referenced their contract with the issuer or even
arbitration specifically.43 We treated those respondents as having correctly assessed their ability
to sue.

Finally, we asked all respondents who indicated that their agreement contained an arbitration
clause whether they were given an opportunity to opt out of that clause. Three stated that they
had. But, when subsequently asked if they did opt out of arbitration requirements, each of the

43 For example, respondents stated “if that’s the agreement,” “may be in the contract . . .,” and “because they create
their terms . ..” In contrast, we did not treat respondents as having correctly assessed their ability to sue if they
provided an answer that was unrelated to their contractual agreement, for example: “I don’t know I'm not sure” or
“Fairness”.
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three stated that they did not opt out. (When we checked the terms of the relevant credit card
agreements, none of the three arbitration clauses featured opt-out provisions, as of 2013.)44

With these caveats in mind and after accounting for demographic weighting, when a
respondent’s credit card agreement included a pre-dispute arbitration clause, and a respondent
answered that he could sue in court (the 38.6% figure in Table 1), he was wrong at least 79.8% of
the time.

Respondents’ specific awareness of pre-dispute arbitration clauses

Finally, where our prior questions — including the questions about the right to sue — avoided
the use of the words “arbitration” and “class action litigation,” we ended the survey by explicitly
asking respondents if they had ever heard of arbitration as a way of resolving disputes and
whether they understood what it meant to participate in an arbitration proceeding. Some 78.1%
of our 1,007 respondents stated that they recognized arbitration as a way of resolving disputes.
Of those who did, when asked what it meant to participate in arbitration, only 21.4% referenced
a third party that decided the dispute (as opposed to helping the parties negotiate an
outcome).4>

We asked the 816 respondents that had responded in the affirmative:

44 One other individual had a contractual agreement whose current version contained an opt-out provision and
recalled being offered an opportunity to opt out. He did not opt out. He had not been included in the group of three,
because he had been “filtered out” at the prior query: He indicated that the bank could, indeed, require that
someone outside the court decide his case. Eighteen other people recalled being offered an opportunity to opt out,
but — for the respondents whose credit card agreements we could identify — none of their 2013 agreements actually
contained opt-out provisions. In fact, four of the agreements did not even contain pre-dispute arbitration provisions.
(This, of course, does not preclude the possibility that earlier versions of their agreements did actually contain
arbitration provisions and opt-out clauses.) Our opt-out query (Question 14.2) was a nested question, that was
asked of (1) people who indicated that they had heard of arbitration as a way of resolving disputes (Question 13) and
(2) believed that their account agreement included an arbitration requirement (Question 14).

4511.8% stated that they did not know or refused to answer the question.
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Think again of the credit card that you use most frequently. Does your account
agreement for this credit card include any requirements related to arbitration? Would

you say yes, no, or I don’t know?

Of these 816 respondents, we were able to determine, for 463 respondents, whether the
agreement relating to their primary credit card included a pre-dispute arbitration clause.
Consumers’ answers did not materially vary regardless of whether their credit card agreements
included arbitration clauses or not.

As shown below in Table 2, of the 230 respondents who both had agreements including
arbitration clauses and also recognized arbitration as a way of resolving disputes, over three-
fourths stated that they did not know whether their card issuers used pre-dispute arbitration
clauses (78.8%).

18.4% of the 230 correctly stated that their agreements included arbitration clauses. Conversely,
of the 233 consumers whose agreements did not have arbitration clauses (but who recognized
arbitration as a way of resolving disputes), more than one in five (21.1%) erroneously stated that
their agreements included an arbitration clause.

Only 2.1% of the 233 respondents answered correctly that their cards were not subject to pre-
dispute arbitration clauses.46

46 \We looked to see if the consumers that correctly identified whether the credit card contracts had pre-dispute
arbitration clauses benefited from prior experience in arbitration (or the experience of a spouse, close friends, or
family). We found that people whose contracts included arbitration provisions stated that they had arbitration
provisions in their contracts when they self-reported that family or friends had previously participated in arbitration
proceedings 28.1% of the time; when they did not report such familiarity in their social circles, they stated that they
had such clauses 17.4% of the time.

We found that people whose contracts did not include arbitration provisions stated that their contracts did have
such requirements when they self-reported that family or friends had previous arbitration experience 20.2% of the
time. When they do not report having family or friends with such experience, they stated that they have arbitration
clauses 25.2% of the time.
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TABLE 2: “DOES YOUR ACCOUNT AGREEMENT FOR THIS CREDIT CARD INCLUDE ANY REQUIREMENTS
RELATED TO ARBITRATION 247
Don tknow ___Yes _No
All respondents who recognized arbitration
as a form of dispute resolution (816 75.9% 20.1% 3.9%

respondents)

Subset of those respondents, whose
agreements require pre-dispute arbitration 78.8% 18.4% 2.8%
(230 respondents)

Does not require pre-dispute arbitration

76.89 21.19 2.19
(233 respondents) % X %

Respondents’ awareness regarding participation in class action litigation

We also asked respondents if they had ever heard of class action lawsuits — 83.2% of
respondents said that they had.*8

47 Totals may not add to 100% because consumers could decline to answer the question.

The 175 respondents that described arbitration as relating to a third party “decider” of claims (as opposed to a
mediator), were, across the board, about as likely to state that their credit card agreement included an arbitration-
related requirement regardless of whether or not they had an arbitration provision or not.

In that regard, they responded in the affirmative 29.0% of the time (1.0% did not think they had such agreements;
and 70.0% responded “I don’t know”).

Of those 175 respondents, 52 used credit cards that we identified as using arbitration provisions. Those 52
consumers correctly identified their card agreements as having pre-dispute arbitration requirements 25.9% of the
time (0.9% stated that they did not have such agreements; 73.2% responded “I don’t know”).

In contrast, when we focused on the 50 of the 175 respondents that used credit cards that did not use arbitration
provisions, 28.9% responded that their credit card agreements did have pre-dispute arbitration provisions; 0.6%
stated that they did not; and 70.5% did not know.

48 \We later asked the 859 respondents, “What does it mean to participate in class action lawsuits?” Some 102
respondents stated that they did not know; another five refused to answer the question. Of the remaining 752, 505
responded in a way that mentioned a group of other plaintiffs — for example, bringing or joining a lawsuit or
participating in a settlement.
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Of those 859 respondents, we asked:

Do you have the right to participate in class action lawsuits against the bank to whom

you make your credit card payments? Would you say yes, no, or I don’t know.

This time we were able to determine whether their primary credit card agreement included pre-
dispute arbitration clauses for 489 of the 859 respondents. Again, consumers’ answers did not
materially vary regardless of whether their credit card agreements included arbitration clauses
or not.

As shown below in Table 3, more than half (56.7%) of those respondents whose agreements also
included pre-dispute arbitration clauses stated that they had the right to participate in class
action proceedings against their issuer.#® Since arbitration clauses generally extinguish the
consumer’s ability to participate in class lawsuits in court, the consumers in the first subgroup
(i.e., those who were covered by an arbitration clause and believed they could participate in class
litigation) were largely mistaken.

49 While four recalled being offered an opportunity to opt out of an arbitration provision, all four stated that they did
not opt out. (Three of the four respondents’ credit card agreements did not feature opt-out provisions, as of 2013.)
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TABLE 3:  “CAN YOU PARTICIPATE IN A CLASS ACTION LAWSUIT?"50

All respondents who provided a description of class action

o, 0, o,
participation (859 respondents)>3! Sz S0 e

Subset of those respondents, whose agreements require pre-

41.39 56.79 1.89
dispute arbitration (243 respondents) 7 %o %o

Subset of those respondents, whose agreements did not

0, 0, 0,
require pre-dispute arbitration (246 respondents) e B 027

50 Totals may not add to 100% because consumers could decline to answer the question.

51 The 505 respondents that provided descriptive definitions of class action disputes, referenced in n.48, had a greater
probability of assuming that they could join a class action (68.2%, compared to 30.7% who did not know and 1.1%
who thought that they could not).

Of those 505 respondents, 144 respondents’ credit card issuers used pre-dispute arbitration provisions. The
percentage of respondents who thought that they could join a class action was comparable to the populations
described in Table 3 (62.9%, compared to 34.8% who did not know and 2.3% who thought they could not). Another
153 respondents’ credit card issuers did not use pre-dispute arbitration provisions. (71.2% of those respondents
thought they could join a class action; 28.6% did not know; and 0.2% did not believe they could join a class action.)
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Section 4

How do arbitration procedures currently
differ from procedures in court?
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Introduction

This section provides a general comparison of some of the procedures that apply to dispute
resolution in court and in arbitration, as they currently exist. It describes the procedures in
court litigation as reflected in the current Federal Rules of Civil Procedure! and in Philadelphia
Municipal Court Rules of Civil Practice (as an example of a small claims court process).2 It then
compares those procedures to arbitration procedures as set out in the current rules governing
consumer arbitrations administered by the two leading arbitration administrators in the United
States, the American Arbitration Association (“AAA”) and JAMS, Inc. (“*JAMS”).3 As discussed
later, our review of arbitration agreements and our comparison of AAA data with public reports
from JAMS indicate that most consumer financial arbitration disputes are administered by AAA,
although of course that might change in the future.

What specific sets of rules are we comparing?

Consumer financial arbitration agreements typically specify an arbitration administrator (or
administrators, if the agreement provides a choice).* By specifying the arbitration administrator,

1 A number of state rules of civil procedure are modeled on the Federal Rules. See John B. Oakley & Arthur F. Coon,
The Federal Rules in State Courts: A Survey of State Court Systems of Civil Procedure, 61 Wash. L. Rev. 1367,
1367-69 (1986).

2 Philadelphia Municipal Court hears civil cases in which the amount claimed “does not exceed $12,000.” 42 Pa. Cons.
Stat. Ann. § 1123(a)(4) (West). Caps on claim amounts in small claims courts vary across the country. See Nat’l Ctr.
for State Courts, State Court Structure Charts, http://www.courtstatistics.org/other-pages/state_court_struc
ture_charts.aspx (last visited Mar. 6, 2015). Small claims court procedures likewise vary across the country, and we
make no claim that the Philadelphia Municipal Court rules necessarily are representative. We use them because we
report detailed case data from that court in our discussion of the use of small claims courts by consumers and
covered persons, described in Section 7. For general but dated descriptions of procedures in small claims courts, see,
e.g., John C. Ruhnka & Steven Weller, Small Claims Courts: A National Examination 2-3 (Nat’l Ctr. for State Courts
1978); Josephine Y. King, Small Claims Practice in the United States, 52 St. John’s L. Rev. 42 (1977).

3 A third arbitration administrator, the National Arbitration Forum, ceased administering consumer arbitrations as
part of a settlement of a consumer fraud action brought against it by the Minnesota Attorney General. Consent
Judgment, Minnesota v. National Arbitration Forum, Inc., No. 27-CV-09-18550 (Minn. Dist. Ct. July 17, 2009),
available at http://pubcit.typepad.com/files/nafconsentdecree.pdf (last visited Mar. 6, 2015). Other smaller
administrators are occasionally specified in consumer financial services arbitration clauses. See Section 2.5.3,
Table 5.

4 See Section 2.5.3.
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the agreement establishes a set of default rules that will apply in a subsequent arbitration
dispute. An arbitration agreement can specify changes to those default rules — but any such
changes generally must meet minimum standards of procedural fairness or the parties run the
risk that an administrator would refuse to accept the dispute.® In that regard, both the AAA and
JAMS have adopted due process protocols that set out minimum standards of procedural
fairness to be followed in the consumer arbitrations they administer.® The protocols contain
similar (although not identical) standards, addressing issues such as the independence and
impartiality of arbitrators, the costs of the arbitration process, the location of the hearing, and
the extent of discovery.”

The description of the arbitration process that follows is based on the default process described
in the AAA and JAMS rules. For most of the time period studied in this report, consumer
arbitrations before the AAA were governed by the AAA’s Supplementary Procedures for
Consumer-Related Disputes, which supplemented the AAA’s Commercial Dispute Resolution
Procedures in consumer cases.8 Effective September 1, 2014, the AAA promulgated new, all-

5 American Arbitration Association, Consumer Arbitration Rules, Rule R-1(d) (effective Sept. 1, 2014) (“AAA
Consumer Rules”) (“The AAA will accept cases after the AAA reviews the parties’ arbitration agreement and if the
AAA determines the agreement substantially and materially complies with the due process standards of these Rules
and the Consumer Due Process Protocol.”); JAMS, JAMS Policy on Consumer Arbitrations Pursuant to Pre-Dispute
Clauses: Minimum Standards of Procedural Fairness, preamble (effective July 15, 2009) (“JAMS Minimum
Standards”) (“JAMS will administer arbitrations pursuant to mandatory pre-dispute arbitration clauses between
companies and consumers only if the contract arbitration clause and specified arbitration rules comply with the
following minimum standards of fairness.”).

6 Nat’l Consumer Disputes Advisory Comm., Consumer Due Process Protocol (Apr. 17, 1998) (“AAA Consumer Due
Process Protocol”); JAMS Minimum Standards; see also Nat’l Task Force on the Arbitration of Consumer Debt
Collection Disputes, Consumer Debt Collection Due Process Protocol (Oct. 2010).

7 See Christopher R. Drahozal & Samantha Zyontz, Private Regulation of Consumer Arbitration, 79 Tenn. L. Rev.
289, 305-06 (2012) (“describ[ing] key features the protocols have in common and highlight[ing] some important
differences”).

8 American Arbitration Association, Supplementary Procedures for Consumer-Related Disputes (effective Sept. 15,
2005) (“AAA Supplementary Consumer Procedures”); American Arbitration Association, Commercial Arbitration
Rules (effective Oct. 1, 2013) (“AAA Commercial Rules”).

The Supplementary Consumer Procedures applied:

Whenever the [AAA] or its rules are used in an agreement between a consumer and a business where the business
has a standardized, systematic application of arbitration clauses with customers and where the terms and
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inclusive Consumer Arbitration Rules.® Several features of the new AAA Consumer Rules will be
noted in the discussion that follows.10

The JAMS rules most likely to be used in administering consumer arbitrations are the JAMS
Streamlined Arbitration Rules and Procedures.!! The JAMS Streamlined Rules “govern binding
Arbitrations of disputes or claims that are administered by JAMS and in which the Parties have
agreed to use these Rules or, in the absence of such agreement, no disputed claim or
counterclaim exceeds $250,000.”12

Court procedures also follow default rules that can be changed by parties’ contracts in certain
circumstances. For example, the contract may state that the parties waive the availability of a
jury trial.’3 Like the description of the arbitration process that follows, the description of court
litigation also is based on the default procedures.

conditions of the purchase of standardized, consumable goods or services are non-negotiable or primarily non-
negotiable in most or all of its terms, conditions, features, or choices. The product or service must be for personal
or household use.

AAA Supplementary Consumer Procedures, Rule C-1(a). The Rules further specified that “[t]he AAA will have the
discretion to apply or not to apply the Supplementary Procedures and the parties will be able to bring any disputes
concerning the application or non-application to the attention of the arbitrator.” Id.

9 See AAA Consumer Rules; see id. Rule R-1 (defining when rules apply).

10 The AAA has in place a moratorium on consumer debt collection arbitrations, under which it refuses to administer
arbitrations under “consumer debt collection programs or bulk filings and individual case filings in which the
company is the filing party and the consumer has not agreed to arbitrate at the time of the dispute, and the case
involves a credit card bill, a telecom bill or a consumer finance matter.” Am. Arb. Ass’n, Notice on Consumer Debt
Collection Arbitrations, https://www.adr.org/cs/idcplg?ldcService=GET_FILE&dDocName=ADRSTAGE
2017016&RevisionSelectionMethod=LatestReleased (last visited Mar. 6, 2015). The AAA will administer debt
collection arbitrations on the basis of a post-dispute submission agreement, in response to a court order, or if filed
by the consumer. Id.

11 JAMS, JAMS Streamlined Arbitration Rules & Procedures (effective July 15, 2009) (“JAMS Streamlined Arbitration
Rules”). Effective July 1, 2014, JAMS has promulgated new Streamlined Rules. See JAMS, JAMS Streamlined
Arbitration Rules & Procedures.

12 JAMS Streamlined Arbitration Rules, Rule 1(a).

13 Given that disputes would be in court, rather than arbitration, the enforceability of such procedural provisions is

not governed by the Federal Arbitration Act, but rather by other law. While Section 2 of this report does not
comprehensively catalogue the incidence of provisions in consumer financial services contracts that purport to alter
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As a practical matter, the adoption of a pre-dispute arbitration clause often does not preclude
parties from proceeding in small claims court. A number of arbitration clauses, as well as the
AAA and JAMS due process protocols, preserve to the parties the right to have any dispute
resolved in small claims court provided, of course, the dispute meets the definition of “small
claims” in the applicable court.* Accordingly, our comparison of small claims court rules to
arbitration rules should not be read to suggest that an arbitration clause necessarily precludes
the parties from going to small claims court. Instead, the comparison is simply to provide a
frame of reference for understanding how procedures in court and in arbitration are alike, or are
different.

Our rules comparison is subject to a number of limitations. Because we focus on the JAMS and
AAA consumer arbitration rules, we have not considered rules of other smaller arbitration
administrators.’> In addition, our rules comparison represents a snapshot based on the current
rules in the different fora. The processes by which rules change, however, are obviously different
for arbitration administrators and for each court system. Generally, arbitration administrators
develop rule changes internally, with changes becoming effective after a notice period.'¢ Federal
court rules are developed and revised through a more public process, governed by the Rules
Enabling Act.l” State court rules are developed under similar public processes.!8 Given the

court procedures by contract, it does provide data on some such provisions. See also David A. Hoffman, Whither
Bespoke Procedure?, 2014 U. 1ll. L. Rev. 389, 419-20, 429 (2014) (“There are literally only a handful of contracts,
and cases, in which parties expect the court to impose their own private procedural rules.”).

14 See Sections 2.5.2 and Section 7.
15 See, e.g., 2013 Preliminary Results at 34 n.85.

16 While an arbitration administrator’s rulemaking process is internal, it is often consultative, with the administrator
consulting various experts and interest groups in the process of developing and revising its rules. See, e.g., Drahozal
& Zyontz, supra, at 301-04. Of course, in its internal processes, an arbitration administrator also may respond to
changes in the law, including court decisions and statutes. See, e.g., American Arbitration Association,
Supplementary Rules for Class Arbitrations (effective Oct. 8, 2003) (“AAA Class Arbitration Rules”) (adopted after
U.S. Supreme Court’s decision in Green Tree Fin'l Corp. v. Bazzle, 539 U.S. 444 (2003) (plurality opinion)); AAA
Consumer Rules, “Costs of Arbitration,” at n.* (incorporating Cal. Civ. Proc. Code § 1284.3 provision on fee waivers
into AAA rules).

17 Under the Rules Enabling Act, the Supreme Court and all courts established by Congress have the authority to
prescribe rules of practice consistent with Acts of Congress, and rules of practice and procedure prescribed by the
Supreme Court. 28 U.S.C. § 2071 et seq. The Supreme Court has delegated oversight of the rulemaking process to
committees of the Judicial Conference of the United States. See How the Rulemaking Process Works,
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different procedures for their development and revision, procedural rules in the different fora
may change in different ways over time.19

Moreover, our rules comparison does not account for any differences in how rules might be
applied across different fora. Because arbitration administrators have their own procedural
rules, there is no requirement that arbitrators apply procedural precedent established by courts.
Individual arbitrators may choose to be guided by court precedent (looking to procedurally
similar rules), but there is no legal requirement to that effect. Furthermore, decisions
interpreting procedural rules in arbitration typically are not publicly available, whereas
decisions in court typically are publicly available and can therefore be used as precedence for
subsequent interpretation of court rules.20

General comparison of arbitration rules
and court rules

Arbitration is commonly described as a less complex and less formal process than court
litigation.2t One possible, though obviously incomplete, way to measure that complexity is
simply to count the number and length of the rules governing the process. More and lengthier

www.uscourts.gov, http://www.uscourts.gov/RulesAndPolicies/rules/about-rulemaking/how-rulemaking-process-
works.aspx (last visited Mar. 6, 2015). Those committees publish contemplated amendments for comment from the
bench, bar, and general public, and possible transmission to a separate Standing Committee, which, in turn,
recommends any changes to the Supreme Court. If the Supreme Court concurs in the recommendation, it
promulgates the revised rules. Id.

18 For example, in Pennsylvania, rules and revisions are published for public comment before being submitted to or
adopted by the Supreme Court, which has general rulemaking authority for Pennsylvania courts. See 42 Pa. Cons.
Stat. Ann. § 1722; see also Pa.R.J.A. No. 103.

191t is possible, for example, that another existing or future arbitration administrator may adopt rules that vary from
those of JAMS or the AAA or vary from, or lack an analog in, litigation procedural rules.

20 \While some non-precedential court orders or opinions may be “unpublished,” and thus not available for citation,
courts typically do publish opinions of general precedential value that may be relied upon in interpreting their rules.

21 See, e.g., AT&T Mobility LLC v. Concepcion, 131 S. Ct. 1740, 1751 (2011) (describing “informality” as “the principal
advantage of arbitration”); Preston v. Ferrer, 552 U.S. 346, 35758 (2008) (stating that “[a] prime objective of an
agreement to arbitrate is to achieve ‘streamlined proceedings and expeditious results’) (quoting Mitsubishi Motors
Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 633 (1985)).
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rules may indicate a more complex dispute resolution process; fewer and shorter rules may
indicate a simpler dispute resolution process. An alternative interpretation is that more and
lengthier rules indicate a process in which the decisionmaker has less discretion, while fewer
and shorter rules indicate a process in which the decisionmaker has more discretion.

The new AAA Consumer Arbitration Rules comprise 55 rules, with an additional four rules
covering document-only arbitrations.22 The AAA Consumer Arbitration Rules are 10,560 words
in length. The AAA’s Supplementary Consumer Procedures were much shorter (only eight rules)
but were not a complete set of arbitration rules. They supplemented the AAA’s Commercial
Arbitration Rules for consumer-related disputes. The JAMS Streamlined Arbitration Rules
consist of 28 rules that are 7,236 words in length. In some respects, of course, the applicable
arbitration clause functions as an additional source of controlling rules, adding an average of
from two dozen to nearly 3,000 words, depending on the type of contract.2® By comparison, the
Federal Rules of Civil Procedure consist of 93 rules and 42,148 words. Excluding Federal Rule
23 (dealing with class actions) because the AAA Consumer Rules do not address class
arbitrations leaves 92 rules and 40,191 words. Note that this total does not include either the
Federal Rules of Evidence (arbitration typically is not subject to evidence rules) or local federal
court rules.

The Philadelphia Municipal Court Rules are much more like the arbitration rules than are the
Federal Rules of Civil Procedure. The Philadelphia Municipal Court Rules comprise 38 rules (a
number of which deal with specific types of cases like landlord-tenant disputes) and total 9,649
words.

22 See AAA Supplementary Consumer Procedures, Rule C-1(a).

23 See Section 2.4.
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Filing a claim

To begin a case in court, a party files a complaint setting forth, among other things, “a short and
plain statement of the claim showing that the pleader is entitled to relief.”24 A plaintiff (the party
filing the complaint) in federal court must “plead facts sufficient to show that her claim has
substantive plausibility.”?5 In addition, the plaintiff generally must pay a filing fee (see below)
and serve the complaint on the opposing party (the defendant).2¢ The defendant then has the
opportunity to file an answer and assert counterclaims.?’ If the defendant fails to answer, the
clerk of the court will enter the defendant’s default, and either the clerk or the court (depending
on the circumstances) can enter a default judgment against the defendant.28

To begin a case in arbitration before the AAA, the claimant (the party asserting a claim) files a
“demand” for arbitration.2® Under the AAA Consumer Rules, the demand must:

= Briefly explain the dispute;

= List the names and addresses of the consumer and the business, and, if known, the
names of any representatives of the consumer and the business;

= Specify the amount of money in dispute if applicable;

= Identify the requested location for the hearing if an in-person hearing is requested; and

24 Fed. R. Civ. P. Rule 8(a)(2); see also Phil. Co. M.C.R. Civ. P. No. 106(a), 109(a)(3) (2012) (“A brief, concise
statement of the relevant and admissible facts, occurrences and transactions upon which the claim is based and
damages sustained, including relevant times, dates and places.”)

25 See Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007), and Ashcroft v. Igbal, 556 U.S. 662 (2009). This
standard “do[es] not countenance dismissal of a complaint for imperfect statement of the legal theory supporting
the claim asserted.” Johnson v. City of Shelby, Miss., 135 S. Ct. 346, 346 (Nov. 10, 2014) (per curiam).

26 Fed. R. Civ. P. 4; Phil. Co. M.C.R. Civ. P. No. 111 (2012).

21 Fed. R. Civ. P. 7; Phil. Co. M.C.R. Civ. P. No. 114 (“Notice of Defense”), 115 (counterclaims) (2012).

28 Fed. R. Civ. P. 55(a) & (b); Phil. Co. M.C.R. Civ. P. No. 120(b) (2012).

29 AAA Consumer Rules, Rule R-2(a)(1); AAA Supplementary Consumer Procedures, Rule C-2(a). For the procedures
governing the commencement of a JAMS arbitration, see JAMS Streamlined Arbitration Rules, Rule 5.
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= State what the claimant wants.3°

With the demand, the claimant must submit a copy of the pre-dispute arbitration agreement,3!
or else both parties must agree post-dispute to submit their claim to arbitration.32 Non-parties
to the arbitration agreement can only be added to the proceeding when bound to arbitrate under
theories such as agency, assumption, veil piercing, and estoppel.33

The claimant also must pay a filing fee and notify the opposing party (the respondent). The
respondent has the opportunity to file an answer and assert counterclaims.34 If the respondent
does not file an answer, the claimant’s allegations are deemed denied by the respondent.3> The
arbitration may proceed even if a party does not participate, although the participating party
must pay the non-participating party’s applicable fees for the dispute to proceed in arbitration.
The AAA Consumer Rules provide that “[a]n award cannot be made only because of the default
of a party” and that the arbitrator shall require the participating party “to submit the evidence
needed by the arbitrator to make an award.”36

30 AAA Consumer Rules, Rule R-2(a)(1); AAA Supplementary Consumer Procedures, Rule C-2(a); JAMS Streamlined
Arbitration Rules, Rule 7 (requiring claimant to submit to JAMS and the other parties a “notice of its claim and
remedies sought”).

31 AAA Consumer Rules, Rule R-2(a)(2); AAA Supplementary Consumer Procedures, Rule C-2(a); JAMS Streamlined
Arbitration Rules, Rule 5(a)(i).

32 AAA Consumer Rules, Rule R-3; AAA Supplementary Consumer Procedures, Rule C-3; JAMS Streamlined
Arbitration Rules, Rule 5(a)(ii). The AAA Consumer Rules state that parties must enter into a submission agreement
“[i1f the consumer and business do not have an arbitration agreement or their arbitration agreement does not name
the AAA.” AAA Consumer Rules, Rule R-3. In addition, the AAA’s debt collection moratorium provides that the AAA
will administer a debt collection arbitration if filed pursuant to a submission agreement.

33 See, e.g., Thomson-CSF, S.A. v. Am. Arb. Ass’n, 64 F.3d 773 (2d Cir. 1995).

34 AAA Consumer Rules, Rule R-2(c) & (d); AAA Supplementary Consumer Procedures, Rule C-2(c); JAMS
Streamlined Arbitration Rules, Rule 7(c).

35 AAA Consumer Rules, Rule R-2(e); AAA Supplementary Consumer Procedures, Rule C-2(d); JAMS Streamlined
Arbitration Rules, Rule 7(e).

36 AAA Consumer Rules, Rule R-39; AAA Commercial Rules, Rule R-31; JAMS Streamlined Arbitration Rules, Rule
5(c).
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Fees

The fee for filing a case in federal court is $350 plus a $50 administrative fee, paid by the party
filing suit, regardless of the amount being sought.3” The fee for a small claims filing in
Philadelphia Municipal Court ranges from $63 to $112.38 Filing fees in other courts vary.3° An
indigent plaintiff can seek to have the court waive the required filing fees.4° Courts typically do
not charge fees for hearings. They may, however, require the losing party to pay court costs (not
including attorneys’ fees) after the case is resolved.*

The fees in arbitration — which comprise both fees paid to the administrator and fees paid to the
arbitrator — vary depending on the governing arbitration rules.*? Under the AAA consumer fee
schedule in force prior to March 1, 2013, the consumer paid $125 for claims under $10,000 and
$375 for claims between $10,000 and $75,000.4 The consumer’s payment was a deposit to
cover the consumer’s share of the arbitrator’s fee; none of the payment was for administrative

3728 U.S.C. § 1914(a) (1948), District Court Miscellaneous Fee Schedule, effective Dec. 1, 2014, available at http://
www.uscourts.gov/FormsAndFees/Fees/DistrictCourtMiscellaneousFeeSchedule.aspx (last visited Mar. 6, 2015).

38 First Judicial District of Pennsylvania, Office of Judicial Records Fee Schedule: Municipal Court (effective Aug. 8,
2014), http://www.courts.phila.gov/pdf/mcfees.pdf (last visited Mar. 6, 2015).

39 Nat’l Ctr. for State Courts, Civil Filing Fees in State Trial Courts, April 2012, http://www.ncsc.org/~/media/Files/
PDF/Information%20and%20Resources/Budget%20Resource%20Center/Civil%20Filing%20Fees%20April%2020
12.ashx (last visited Mar. 6, 2015) (noting that filing fees in some states vary depending on the amount of the claim
and that some states charge fees to defendants for filing answers).

40 28 U.S.C. § 1915(a).

41 Fed. R. Civ. P. Rule 54(d)(1) (“Unless a federal statute, these rules, or a court order provides otherwise, costs —
other than attorneys’ fees — should be allowed to the prevailing party.”); Phil. M.C.R. Civ. P. No. 130; see also 28
U.S.C. § 1920 (listing items that “any court of the United States may tax as costs”).

42 |n addition, arbitration clauses in consumer financial services contracts often include detailed provisions
addressing the allocation of arbitration costs. See Sections 2.5.10 and 5.7.5 (discussing contractual provisions

regarding fee allocations and the reallocation of fees in AAA arbitrator awards, respectively).

43 See AAA Supplementary Consumer Procedures, Rule C-8 & “Fees and Deposits to be Paid by the Consumer” (fee
schedule effective Jan. 1, 2010).
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fees.#4 The company paid all administrative fees and the remaining deposit for arbitrator fees.4>
For claims over $75,000, the fees were governed by the fee schedule in the AAA’s Commercial
Arbitration Rules.*6 The arbitrator had discretion to reallocate administrative or arbitrator fees
in the award, as he or she deemed appropriate.4” (We