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For the Federal Circuit, JOHN G. ROBERTS, JR., Chief Justice.

September 28, 2010.
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CASES ADJUDGED

IN THE
SUPREME COURT OF THE UNITED STATES
AT

OCTOBER TERM, 2014

ZIVOTOFSKY, BY HIS PARENTS AND GUARDIANS, ZIVO-
TOFSKY ET ux.v. KERRY, SECRETARY OF STATE

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA CIRCUIT

No. 13-628. Argued November 3, 2014—Decided June 8, 2015

Petitioner Zivotofsky was born to United States citizens living in Jerusa-
lem. Pursuant to §214(d) of the Foreign Relations Authorization Act,
Fiscal Year 2003, his mother asked American Embassy officials to list
his place of birth as “Israel” on, inter alia, his passport. Section 214(d)
states for “purposes of the registration of birth, certification of national-
ity, or issuance of a passport of a United States citizen born in the city
of Jerusalem, the Secretary shall, upon the request of the citizen or the
citizen’s legal guardian, record the place of birth as Israel.” The Em-
bassy officials refused to list Zivotofsky’s place of birth as “Israel” on
his passport, citing the Executive Branch’s longstanding position that
the United States does not recognize any country as having sovereignty
over Jerusalem. Zivotofsky’s parents brought suit on his behalf in fed-
eral court, seeking to enforce §214(d). Ultimately, the D. C. Circuit
held the statute unconstitutional, concluding that it contradicts the Ex-
ecutive Branch’s exclusive power to recognize foreign sovereigns.

Held:
1. The President has the exclusive power to grant formal recognition
to a foreign sovereign. Pp. 10-28.
(a) Where, as here, the President’s action is “incompatible with the
expressed or implied will of Congress,” the President “can rely [for his
1
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Syllabus

authority] only upon his own constitutional powers minus any constitu-
tional powers of Congress over the matter,” Youngstown Sheet & Tube
Co. v. Sawyer, 343 U. S. 579, 637 (Jackson, J., concurring). His asserted
power must be both “exclusive” and “conclusive” on the issue, id., at
637-638, and he may rely solely on powers the Constitution grants to
him alone, id., at 638. To determine whether the President’s power of
recognition is exclusive, this Court examines the Constitution’s text and
structure and relevant precedent and history. P. 10.

(b) The Constitution’s text and structure grant the President the
power to recognize foreign nations and governments. The Reception
Clause directs that the President “shall receive Ambassadors and other
public Ministers,” Art. IT, §3. And at the time of the founding, receiv-
ing an ambassador was considered tantamount to recognizing the send-
ing state’s sovereignty. It is thus logical and proper to infer that the
Reception Clause would be understood to acknowledge the President’s
power to recognize other nations. This inference is further supported
by the President’s additional Article II powers: to negotiate treaties
and to nominate the Nation’s ambassadors and dispatch other diplomatic
agents. Though ratifying a treaty and confirming an ambassador re-
quire congressional approval, Congress lacks authority to initiate the
actions without the President’s involvement. The President, unlike
Congress, also has the power to open diplomatic channels simply by
engaging in direct diplomacy with foreign heads of state and their minis-
ters. The Constitution thus assigns the President, not Congress, means
to effect recognition on his own initiative.

Functional considerations also suggest that the President’s recogni-
tion power is exclusive. The Nation must “speak . . . with one voice”
regarding which governments are legitimate in the eyes of the United
States and which are not, American Ins. Assn. v. Garamendi, 539 U. S.
396, 424, and only the Executive has the characteristic of unity at all
times. Unlike Congress, the President is also capable of engaging in
the delicate and often secret diplomatic contacts that may lead to a rec-
ognition decision, see, e. g., United States v. Pink, 315 U. S. 203, 229, and
is better positioned to take the decisive, unequivocal action necessary
to recognize other states at international law. The President has also
exercised unilateral recognition power since the founding, a practice en-
dorsed by this Court, see, e. g., Banco Nacional de Cuba v. Sabbatino,
376 U. S. 398, 410.

Under basic separation-of-powers principles, Congress, which has the
central role in making laws, see Art. I, §8, cl. 18, does have substantial
authority regarding many policy determinations that precede and follow
an act of recognition. The President’s recognition determination is thus
only one part of a political process. Pp. 11-17.
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(c) A fair reading of relevant precedent illustrates that this Court
has long considered recognition to be the exclusive prerogative of the
Executive. See, e. g., Williams v. Suffolk Ins. Co., 13 Pet. 415, 420;
United States v. Belmont, 301 U.S. 324, 330; United States v. Pink,
supra, at 229; Banco Nacional de Cuba v. Sabbatino, supra, at 410;
National City Bank of N.Y. v. Republic of China, 348 U.S. 356, 358.
United States v. Curtiss-Wright Export Corp., 299 U. S. 304, 320, does
not support a broader definition of the Executive’s power over foreign
relations that would permit the President alone to determine the whole
content of the Nation’s foreign policy. The Executive is not free from
the ordinary controls and checks of Congress merely because foreign
affairs are at issue. See, e. g., Medellin v. Texas, 552 U. S. 491, 523-532.
Nonetheless, it is for the President alone to make the specific decision
of what foreign power he will recognize as legitimate, and his position
must be clear. Pp. 17-23.

(d) The weight of historical evidence also indicates Congress
has accepted that the recognition power is exclusive to the Presidency.
Cf. NLRB v. Noel Canning, 573 U. S. 513. Since the first administra-
tion, the President has claimed unilateral authority to recognize foreign
sovereigns. And Congress, for the most part, has acquiesced, generally
respecting the Executive’s policies and positions on formal recogni-
tion and even defending the President’s constitutional prerogative.
Pp. 23-28.

2. Because the power to recognize foreign states resides in the Presi-
dent alone, §214(d) infringes on the Executive’s consistent decision to
withhold recognition with respect to Jerusalem. See Nixon v. Admin-
istrator of General Services, 433 U. S. 425, 443. The provision forces
the President, through the Secretary of State, to identify, upon request,
citizens born in Jerusalem as being born in Israel when, as a matter of
United States policy, neither Israel nor any other country is acknowl-
edged as having sovereignty over Jerusalem.

If the recognition power is to mean anything, it must mean that the
President not only makes the initial, formal recognition determination
but also may maintain that determination in his and his agent’s state-
ments. Under international law, recognition may be effected by writ-
ten or oral declaration. In addition, an act of recognition must leave
no doubt as to the intention to grant it. Thus, if Congress could alter
the President’s statements on matters of recognition or force him to
contradict them, Congress in effect would exercise the recognition
power. An “exclusive” Presidential power “disablles] the Congress
from acting upon the subject.” Youngstown, supra, at 637-638 (Jack-
son, J., concurring). If Congress may not pass a law, speaking in its
own voice, effecting formal recognition, then it may not force the Presi-
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dent, through §214(d), to contradict his prior recognition determination
in an official document issued by the Secretary of State. See Urtetiqui
v. D’Arcy, 9 Pet. 692, 698.

Section 214(d)’s flaw is further underscored by the fact that the stat-
ute’s purpose was to infringe on the President’s exclusive recognition
power. While Congress may have power to enact passport legislation
of wide scope, it may not “aggrandizle] its power at the expense of
another branch” by requiring the President to contradict an earlier rec-
ognition determination in an official Executive Branch document.
Freytag v. Commissioner, 501 U. S. 868, 878. Pp. 28-32.

725 F. 3d 197, affirmed.

KENNEDY, J., delivered the opinion of the Court, in which GINSBURG,
BREYER, SOTOMAYOR, and KAGAN, JJ.,, joined. BREYER, J,, filed a concur-
ring opinion, post, p. 32. THOMAS, J., filed an opinion concurring in the
judgment in part and dissenting in part, post, p. 32. ROBERTS, C. J., filed
a dissenting opinion, in which ALITO, J., joined, post, p. 61. SCALIA, J.,
filed a dissenting opinion, in which ROBERTS, C. J., and ALITO, J., joined,
post, p. 67.

Alyza D. Lewin argued the cause for petitioner. With her
on the briefs were Nathan Lewin and Chaim Z. Kagedan.

Solicitor General Verrilli argued the cause for respond-
ent. With him on the brief were Acting Assistant Attorney
General Branda, Deputy Solicitor General Kneedler, Ginger
D. Anders, Douglas N. Letter, and Dana Kaersvang.*

*Briefs of amici curiae urging reversal were filed for the State of Texas
by Greg Abbott, Attorney General, Jonathan F. Mitchell, Solicitor Gen-
eral, Daniel T. Hodge, First Assistant Attorney General, Andrew S. Old-
ham, Deputy Solicitor General, and Evan S. Greene and Douglas D. Gey-
ser, Assistant Solicitors General; for the American Jewish Committee by
Marc D. Stern and Gregory E. Ostfeld; for the Anti-Defamation League
et al. by Michael S. Gardener, Jeffrey S. Robbins, and Steven M. Freeman;
for the Endowment for Middle East Truth by Paul Kujawsky; for the
International Association of Jewish Lawyers and Jurists by Sarah B. Biser
and Robert N. Kravitz; for the Louis D. Brandeis Center for Human Rights
Under Law et al. by Alan Gura; for Members of the United States House
of Representatives by Theodore B. Olson and Randy M. Mastro; for Public
Citizen, Inc., by Alan B. Morrison, Scott L. Nelson, and Allison M. Zieve;
for the United States Senate by Morgan J. Frankel, Patricia Mack
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JUSTICE KENNEDY delivered the opinion of the Court.

A delicate subject lies in the background of this case.
That subject is Jerusalem. Questions touching upon the his-
tory of the ancient city and its present legal and interna-
tional status are among the most difficult and complex in
international affairs. In our constitutional system these
matters are committed to the Legislature and the Executive,
not the Judiciary. As a result, in this opinion the Court does
no more, and must do no more, than note the existence of inter-
national debate and tensions respecting Jerusalem. Those
matters are for Congress and the President to discuss and
consider as they seek to shape the Nation’s foreign policies.

The Court addresses two questions to resolve the inter-
branch dispute now before it. First, it must determine
whether the President has the exclusive power to grant for-
mal recognition to a foreign sovereign. Second, if he has
that power, the Court must determine whether Congress can
command the President and his Secretary of State to issue a
formal statement that contradicts the earlier recognition.
The statement in question here is a congressional mandate
that allows a United States citizen born in Jerusalem to
direct the President and Secretary of State, when issuing his
passport, to state that his place of birth is “Israel.”

I
A

Jerusalem’s political standing has long been, and remains,
one of the most sensitive issues in American foreign policy,

Bryan, Grant R. Vinik, and Thomas E. Caballero; and for the Zionist
Organization of America by Susan B. Tuchman and David I. Schoen.
Briefs of amici curiae urging affirmance were filed for the American-
Arab Anti-Discrimination Committee by Abed A. Ayoub; and for David
Boyle by Mr. Boyle, pro se.
Briefs of amici curiae were filed for True Torah Jews Inc. by Philip
Fertik; and for Louis Fisher by Charles Tiefer.
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and indeed it is one of the most delicate issues in current
international affairs. In 1948, President Truman formally
recognized Israel in a signed statement of “recognition.”
See Statement by the President Announcing Recognition of
the State of Israel, Public Papers of the Presidents, May 14,
1948, p. 258 (1964). That statement did not recognize Israeli
sovereignty over Jerusalem. Over the last 60 years, various
actors have sought to assert full or partial sovereignty over
the city, including Israel, Jordan, and the Palestinians. Yet,
in contrast to a consistent policy of formal recognition of Is-
rael, neither President Truman nor any later United States
President has issued an official statement or declaration
acknowledging any country’s sovereignty over Jerusalem.
Instead, the Executive Branch has maintained that “ ‘the sta-
tus of Jerusalem . . . should be decided not unilaterally but
in consultation with all concerned.”” United Nations Gen.
Assembly Official Records, 5th Emergency Sess., 1554th Ple-
nary Meetings, United Nations Doc. No. 1 A/PV.1554, p. 10
(July 14, 1967); see, e. g., Remarks by President Obama in
Address to the United Nations Gen. Assembly (Sept. 21,
2011), 2011 Daily Comp. of Pres. Doc. 00661, p. 4 (“Ulti-
mately, it is the Israelis and the Palestinians, not us, who
must reach agreement on the issues that divide them,”
including “Jerusalem”). In a letter to Congress then-
Secretary of State Warren Christopher expressed the Exec-
utive’s concern that “[t]here is no issue related to the Arab-
Israeli negotiations that is more sensitive than Jerusalem.”
See 141 Cong. Rec. 28967 (1995) (letter to Robert Dole, Ma-
jority Leader (June 20, 1995)). He further noted the Execu-
tive’s opinion that “any effort . .. to bring it to the forefront”
could be “very damaging to the success of the peace proc-
ess.” Ibid.

The President’s position on Jerusalem is reflected in State
Department policy regarding passports and consular reports
of birth abroad. Understanding that passports will be con-
strued as reflections of American policy, the State Depart-


lm2837
Sticky Note
None set by lm2837

lm2837
Sticky Note
MigrationNone set by lm2837

lm2837
Sticky Note
Unmarked set by lm2837


Cite as: 576 U. 8. 1 (2015) 7

Opinion of the Court

ment’s Foreign Affairs Manual instructs its employees, in
general, to record the place of birth on a passport as the
“country [having] present sovereignty over the actual area
of birth.” Dept. of State, 7 Foreign Affairs Manual (FAM)
§1383.4 (1987). If a citizen objects to the country listed as
sovereign by the State Department, he or she may list the
city or town of birth rather than the country. See id.,
§1383.6. The FAM, however, does not allow citizens to list a
sovereign that conflicts with Executive Branch policy. See
generally id., §1383. Because the United States does not
recognize any country as having sovereignty over Jerusalem,
the FAM instructs employees to record the place of birth for
citizens born there as “Jerusalem.” Id., §1383.5-6 (empha-
sis deleted).

In 2002, Congress passed the Act at issue here, the For-
eign Relations Authorization Act, Fiscal Year 2003, 116 Stat.
1350. Section 214 of the Act is titled “United States Policy
with Respect to Jerusalem as the Capital of Israel.” Id., at
1365. The subsection that lies at the heart of this case,
§214(d), addresses passports. That subsection seeks to
override the FAM by allowing citizens born in Jerusalem to
list their place of birth as “Israel.” Titled “Record of Place
of Birth as Israel for Passport Purposes,” §214(d) states
“[flor purposes of the registration of birth, certification of
nationality, or issuance of a passport of a United States
citizen born in the city of Jerusalem, the Secretary shall,
upon the request of the citizen or the citizen’s legal guardian,
record the place of birth as Israel.” Id., at 1366.

When he signed the Act into law, President George W.
Bush issued a statement declaring his position that §214
would, “if construed as mandatory rather than advisory, im-
permissibly interfere with the President’s constitutional au-
thority to formulate the position of the United States, speak
for the Nation in international affairs, and determine the
terms on which recognition is given to foreign states.”
Statement on Signing the Foreign Relations Authorization
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Act, Fiscal Year 2003, Public Papers of the Presidents,
George W. Bush, Vol. 2, Sept. 30, 2002, p. 1698 (2005). The
President concluded, “U. S. policy regarding Jerusalem has
not changed.” Ibid.

Some parties were not reassured by the President’s
statement. A cable from the United States Consulate in
Jerusalem noted that the Palestine Liberation Organization
Executive Committee, Fatah Central Committee, and the
Palestinian Authority Cabinet had all issued statements
claiming that the Act “‘undermines the role of the U. S. as a
sponsor of the peace process.”” App. 231. In the Gaza
Strip and elsewhere residents