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ERRATA

562 U. S. 1304, line 5 from bottom: Delete “No. 10-622. S&M BRANDS,
INC,, ET AL. v. CALDWELL, ATTORNEY GENERAL OF LOUISIANA, ante,
p- 1270;” and replace with “No. 10-662. ASWORTH, LL.C, FKA ASWORTH
CORP,, ET AL. v. KENTUCKY DEPARTMENT OF REVENUE, FINANCE AND
ADMINISTRATION CABINET, FKA REVENUE CABINET, ante, p. 1200;”.

565 U. S. 520, line 6: “February 24” should be “February 21”.
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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective September 28, 2010, viz.:

For the District of Columbia Circuit, JOHN G. ROBERTS, JR.,
Chief Justice.
For the First Circuit, STEPHEN BREYER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, SAMUEL A. ALITO, JR., Associate Justice.
For the Fourth Circuit, JOHN G. ROBERTS, JR., Chief Justice.
For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, ELENA KAGAN, Associate Justice.

For the Seventh Circuit, ELENA KAGAN, Associate Justice.

For the Eighth Circuit, SAMUEL A. ALITO, JR., Associate Justice.
For the Ninth Circuit, ANTHONY M. KENNEDY, Associate Justice.
For the Tenth Circuit, SONIA SOTOMAYOR, Associate Justice.
For the Eleventh Circuit, CLARENCE THOMAS, Associate Justice.
For the Federal Circuit, JOHN G. ROBERTS, JR., Chief Justice.

September 28, 2010.

(For next previous allotment, see 561 U. S., p. VL.)
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CASES ADJUDGED

IN THE
SUPREME COURT OF THE UNITED STATES
AT

OCTOBER TERM, 2012

FLORIDA ». JARDINES

CERTIORARI TO THE SUPREME COURT OF FLORIDA
No. 11-564. Argued October 31, 2012—Decided March 26, 2013

Police took a drug-sniffing dog to Jardines’ front porch, where the dog
gave a positive alert for narcotics. Based on the alert, the officers ob-
tained a warrant for a search, which revealed marijuana plants; Jardines
was charged with trafficking in cannabis. The Supreme Court of Flor-
ida approved the trial court’s decision to suppress the evidence, holding
that the officers had engaged in a Fourth Amendment search unsup-
ported by probable cause.

Held: The investigation of Jardines’ home was a “search” within the mean-
ing of the Fourth Amendment. Pp. 5-12.

(@) When “the Government obtains information by physically intrud-
ing” on persons, houses, papers, or effects, “a ‘search’ within the original
meaning of the Fourth Amendment” has “undoubtedly occurred.”
United States v. Jones, 565 U. S. 400, 406—407, n. 3. Pp. 5-6.

(b) At the Fourth Amendment’s “very core” stands “the right of a
man to retreat into his own home and there be free from unreasonable
governmental intrusion.” Silverman v. United States, 365 U.S. 505,
511. The area “immediately surrounding and associated with the
home”—the curtilage—is “part of the home itself for Fourth Amend-
ment purposes.” Oliver v. United States, 466 U. S. 170, 180. The offi-
cers entered the curtilage here: The front porch is the classic exemplar
of an area “to which the activity of home life extends.” Id., at 182,
n. 12. Pp. 6-7.
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2 FLORIDA ». JARDINES

Syllabus

(c) The officers’ entry was not explicitly or implicitly invited. Offi-
cers need not “shield their eyes” when passing by a home “on public
thoroughfares,” California v. Ciraolo, 476 U. S. 207, 213, but “no man
can set his foot upon his neighbour’s close without his leave,” Entick v.
Carrington, 2 Wils. K. B. 275, 291, 95 Eng. Rep. 807, 817. A police
officer not armed with a warrant may approach a home in hopes of
speaking to its occupants, because that is “no more than any private
citizen might do.” Kentucky v. King, 563 U. S. 452, 469. But the scope
of a license is limited not only to a particular area but also to a specific
purpose, and there is no customary invitation to enter the curtilage sim-
ply to conduct a search. Pp. 7-10.

(d) Tt is unnecessary to decide whether the officers violated Jardines’
expectation of privacy under Katz v. United States, 389 U.S. 347.
Pp. 10-11.

73 So. 3d 34, affirmed.

SCALIA, J., delivered the opinion of the Court, in which THOMAS, GINS-
BURG, SOTOMAYOR, and KAGAN, JJ., joined. KAGAN, J., filed a concurring
opinion, in which GINSBURG and SOTOMAYOR, JJ., joined, post, p. 12.
AvrTo, J., filed a dissenting opinion, in which ROBERTS, C. J., and KEN-
NEDY and BREYER, JJ., joined, post, p. 16.

Gregory G. Garre argued the cause for petitioner. On the
briefs were Pamela Jo Bondi, Attorney General of Florida,
Carolyn M. Snurkowski, Associate Deputy Attorney Gen-
eral, Charmaine M. Millsaps, Assistant Attorney General,
and Timothy D. Osterhaus, Deputy Solicitor General.

Nicole A. Saharsky argued the cause for the United States
as amicus curiae urging reversal. With her on the brief
were Solicitor General Verrilli, Assistant Attorney General
Breuer, Deputy Solicitor General Dreeben, and William C.
Brown.

Howard K. Blumberg argued the cause for respondent.
With him on the brief were Maria E. Lauredo and Robert
Kalter.™

*Briefs of amici curiae urging reversal were filed for the State of Texas
et al. by Greg Abbott, Attorney General of Texas, Adam W. Aston, Assist-
ant Solicitor General, Daniel T. Hodge, First Assistant Attorney General,
Don Clemmer, Deputy Attorney General, and Jonathan F. Mitchell, Solic-
itor General, and by the Attorneys General for their respective States as
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JUSTICE SCALIA delivered the opinion of the Court.

We consider whether using a drug-sniffing dog on a home-
owner’s porch to investigate the contents of the home is a
“search” within the meaning of the Fourth Amendment.

I

In 2006, Detective William Pedraja of the Miami-Dade Po-
lice Department received an unverified tip that marijuana
was being grown in the home of respondent Joelis Jardines.
One month later, the department and the Drug Enforcement
Administration sent a joint surveillance team to Jardines’
home. Detective Pedraja was part of that team. He
watched the home for 15 minutes and saw no vehicles in the
driveway or activity around the home, and could not see in-
side because the blinds were drawn. Detective Pedraja
then approached Jardines’” home accompanied by Detective
Douglas Bartelt, a trained canine handler who had just ar-

follows: Luther Strange of Alabama, Michael C. Geraghty of Alaska, Tom
Horne of Arizona, Dustin McDaniel of Arkansas, John W. Suthers of Colo-
rado, Joseph R. Biden III of Delaware, David M. Louie of Hawaii, Law-
rence G. Wasden of Idaho, Tom Miller of lowa, Derek Schmidt of Kansas,
Jack Conway of Kentucky, William J. Schneider of Maine, Bill Schuette
of Michigan, Jon Bruning of Nebraska, Michael A. Delaney of New Hamp-
shire, Gary K. King of New Mexico, John R. Kroger of Oregon, Linda L.
Kelly of Pennsylvania, Peter F. Kilmartin of Rhode Island, Marty J.
Jackley of South Dakota, Robert E. Cooper, Jr., of Tennessee, Mark Shurt-
leff of Utah, William H. Sorrell of Vermont, Kenneth T. Cuccinelli II of
Virginia, Robert M. McKenna of Washington, and J. B. Van Hollen of
Wisconsin; for Wayne County, Michigan, by Kym L. Worthy and Timothy
A. Baughman; and for the National Police Canine Association et al. by
Arthur T. Daus 111

Briefs of amici curiae urging affirmance were filed for Fourth Amend-
ment Scholars by Leslie A. Shoebotham; and for the National Association
of Criminal Defense Lawyers et al. by Danielle Spinelli, Annie L. Owens,
Jonathan D. Hacker, Norman L. Reimer, and Mason C. Clutter.

Briefs of amici curiae were filed for the Cato Institute by James W.
Harper and Ilya Shapiro; and for The Rutherford Institute by John W.
Whitehead, Rita Dunaway, and Charles I. Lugosi.
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rived at the scene with his drug-sniffing dog. The dog was
trained to detect the scent of marijuana, cocaine, heroin, and
several other drugs, indicating the presence of any of these
substances through particular behavioral changes recogniz-
able by his handler.

Detective Bartelt had the dog on a 6-foot leash, owing in
part to the dog’s “wild” nature, App. to Pet. for Cert. A-35,
and tendency to dart around erratically while searching. As
the dog approached Jardines’ front porch, he apparently
sensed one of the odors he had been trained to detect, and
began energetically exploring the area for the strongest
point source of that odor. As Detective Bartelt explained,
the dog “began tracking that airborne odor by . .. tracking
back and forth,” engaging in what is called “bracketing,”
“back and forth, back and forth.” Id., at A-33 to A-34.
Detective Bartelt gave the dog “the full six feet of the leash
plus whatever safe distance [he could] give him” to do this—
he testified that he needed to give the dog “as much distance
as I can.” Id., at A-35. And Detective Pedraja stood back
while this was occurring, so that he would not “get knocked
over” when the dog was “spinning around trying to find” the
source. Id., at A-38.

After sniffing the base of the front door, the dog sat, which
is the trained behavior upon discovering the odor’s strongest
point. Detective Bartelt then pulled the dog away from the
door and returned to his vehicle. He left the scene after
informing Detective Pedraja that there had been a positive
alert for narcotics.

On the basis of what he had learned at the home, Detective
Pedraja applied for and received a warrant to search the res-
idence. When the warrant was executed later that day, Jar-
dines attempted to flee and was arrested; the search revealed
marijuana plants, and he was charged with trafficking in
cannabis.

At trial, Jardines moved to suppress the marijuana plants
on the ground that the canine investigation was an unreason-
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able search. The trial court granted the motion, and the
Florida Third District Court of Appeal reversed. On a peti-
tion for discretionary review, the Florida Supreme Court
quashed the decision of the Third District Court of Appeal
and approved the trial court’s decision to suppress, holding
(as relevant here) that the use of the trained narcotics dog to
investigate Jardines’ home was a Fourth Amendment search
unsupported by probable cause, rendering invalid the war-
rant based upon information gathered in that search. 73 So.
3d 34 (2011).

We granted certiorari, limited to the question whether the
officers’ behavior was a search within the meaning of the
Fourth Amendment. 565 U.S. 1104 (2012).

II

The Fourth Amendment provides in relevant part that the
“right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and sei-
zures, shall not be violated.” The Amendment establishes
a simple baseline, one that for much of our history formed
the exclusive basis for its protections: When “the Govern-
ment obtains information by physically intruding” on per-
sons, houses, papers, or effects, “a ‘search’ within the origi-
nal meaning of the Fourth Amendment” has “undoubtedly
occurred.” United States v. Jonmes, 565 U. S. 400, 406-407,
n. 3 (2012). By reason of our decision in Katz v. United
States, 389 U. S. 347 (1967), property rights “are not the sole
measure of Fourth Amendment violations,” Soldal v. Cook
County, 506 U. S. 56, 64 (1992)—but though Katz may add to
the baseline, it does not subtract anything from the Amend-
ment’s protections “when the Government does engage in
[a] physical intrusion of a constitutionally protected area,”
United States v. Knotts, 460 U. S. 276, 286 (1983) (Brennan,
J., concurring in judgment).

That principle renders this case a straightforward one.
The officers were gathering information in an area belonging
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to Jardines and immediately surrounding his house—in the
curtilage of the house, which we have held enjoys protection
as part of the home itself. And they gathered that infor-
mation by physically entering and occupying the area to en-
gage in conduct not explicitly or implicitly permitted by the
homeowner.

A

The Fourth Amendment “indicates with some precision
the places and things encompassed by its protections”: per-
sons, houses, papers, and effects. Oliver v. United States,
466 U. S. 170, 176 (1984). The Fourth Amendment does not,
therefore, prevent all investigations conducted on private
property; for example, an officer may (subject to Katz)
gather information in what we have called “open fields”—
even if those fields are privately owned—because such fields
are not enumerated in the Amendment’s text. Hester v.
United States, 265 U. S. 57 (1924).

But when it comes to the Fourth Amendment, the home is
first among equals. At the Amendment’s “very core” stands
“the right of a man to retreat into his own home and there
be free from unreasonable governmental intrusion.” Sil-
verman v. United States, 365 U.S. 505, 511 (1961). This
right would be of little practical value if the State’s agents
could stand in a home’s porch or side garden and trawl
for evidence with impunity; the right to retreat would be
significantly diminished if the police could enter a man’s
property to observe his repose from just outside the front
window.

We therefore regard the area “immediately surrounding
and associated with the home”—what our cases call the cur-
tilage—as “part of the home itself for Fourth Amendment
purposes.” Oliver, supra, at 180. That principle has an-
cient and durable roots. Just as the distinction between the
home and the open fields is “as old as the common law,” Hes-
ter, supra, at 59, so too is the identity of home and what
Blackstone called the “curtilage or homestall,” for the “house
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protects and privileges all its branches and appurtenants,” 4
W. Blackstone, Commentaries on the Laws of England 223,
225 (1769). This area around the home is “intimately linked
to the home, both physically and psychologically,” and is
where “privacy expectations are most heightened.” Cali-
fornia v. Ciraolo, 476 U. S. 207, 213 (1986).

While the boundaries of the curtilage are generally
“clearly marked,” the “conception defining the curtilage” is
at any rate familiar enough that it is “easily understood from
our daily experience.” Oliver, 466 U. S., at 182, n. 12. Here
there is no doubt that the officers entered it: The front porch
is the classic exemplar of an area adjacent to the home and
“to which the activity of home life extends.” Ibid.

B

Since the officers’ investigation took place in a constitu-
tionally protected area, we turn to the question whether it
was accomplished through an unlicensed physical intrusion.!
While law enforcement officers need not “shield their eyes”
when passing by the home “on public thoroughfares,” Cira-
olo, 476 U. S., at 213, an officer’s leave to gather information
is sharply circumscribed when he steps off those thorough-
fares and enters the Fourth Amendment’s protected areas.
In permitting, for example, visual observation of the home
from “public navigable airspace,” we were careful to note
that it was done “in a physically nonintrusive manner.”
Ibid. Entick v. Carrington, 2 Wils. K. B. 275, 95 Eng. Rep.
807 (K. B. 1765), a case “undoubtedly familiar” to “every
American statesman” at the time of the founding, Boyd v.
United States, 116 U. S. 616, 626 (1886), states the general

LAt oral argument, the State and its amicus the Solicitor General ar-
gued that Jardines conceded in the lower courts that the officers had a
right to be where they were. This misstates the record. Jardines con-
ceded nothing more than the unsurprising proposition that the officers
could have lawfully approached his home to knock on the front door in
hopes of speaking with him. Of course, that is not what they did.
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rule clearly: “[OJur law holds the property of every man so
sacred, that no man can set his foot upon his neighbour’s
close without his leave.” 2 Wils. K. B., at 291, 95 Eng. Rep.,
at 817. As it is undisputed that the detectives had all four
of their feet and all four of their companion’s firmly planted
on the constitutionally protected extension of Jardines’
home, the only question is whether he had given his leave
(even implicitly) for them to do so. He had not.

“A license may be implied from the habits of the country,”
notwithstanding the “strict rule of the English common law
as to entry upon a close.” McKee v. Gratz, 260 U. S. 127,
136 (1922) (Holmes, J.). We have accordingly recognized
that “the knocker on the front door is treated as an invitation
or license to attempt an entry, justifying ingress to the home
by solicitors, hawkers and peddlers of all kinds.” Breard v.
Alexandria, 341 U. S. 622, 626 (1951). This implicit license
typically permits the visitor to approach the home by the
front path, knock promptly, wait briefly to be received, and
then (absent invitation to linger longer) leave. Complying
with the terms of that traditional invitation does not require
fine-grained legal knowledge; it is generally managed with-
out incident by the Nation’s Girl Scouts and trick-or-
treaters.? Thus, a police officer not armed with a warrant
may approach a home and knock, precisely because that is
“no more than any private citizen might do.” Kentucky v.
King, 563 U. S. 452, 469 (2011).

2With this much, the dissent seems to agree—it would inquire into
“‘the appearance of things,”” post, at 19 (opinion of ALITO, J.), what is
“typica[l]” for a visitor, what might cause “alarm” to a “resident of the
premises,” post, at 19-20, what is “expected” of “ordinary visitors,” post,
at 20 (internal quotation marks omitted), and what would be expected
from a “‘reasonably respectful citizen,”” post, at 22. These are good ques-
tions. But their answers are incompatible with the dissent’s outcome,
which is presumably why the dissent does not even try to argue that it
would be customary, usual, reasonable, respectful, ordinary, typical, non-
alarming, etec., for a stranger to explore the curtilage of the home with
trained drug dogs.
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But introducing a trained police dog to explore the area
around the home in hopes of discovering incriminating evi-
dence is something else. There is no customary invitation
to do that. An invitation to engage in canine forensic inves-
tigation assuredly does not inhere in the very act of hanging
a knocker.?> To find a visitor knocking on the door is routine
(even if sometimes unwelcome); to spot that same visitor ex-
ploring the front path with a metal detector, or marching his
bloodhound into the garden before saying hello and asking
permission, would inspire most of us to—well, call the police.
The scope of a license—express or implied—is limited not
only to a particular area but also to a specific purpose. Con-
sent at a traffic stop to an officer’s checking out an anony-
mous tip that there is a body in the trunk does not permit
the officer to rummage through the trunk for narcotics.
Here, the background social norms that invite a visitor to
the front door do not invite him there to conduct a search.*

3The dissent insists that our argument must rest upon “the particular
instrument that Detective Bartelt used to detect the odor of marijuana”—
the dog. Post, at 23. It is not the dog that is the problem, but the behav-
ior that here involved use of the dog. We think a typical person would
find it “‘a cause for great alarm’” (the kind of reaction the dissent quite
rightly relies upon to justify its no-night-visits rule, post, at 20) to find a
stranger snooping about his front porch with or without a dog. The dis-
sent would let the police do whatever they want by way of gathering
evidence so long as they stay on the base-path, to use a baseball analogy—
so long as they “stick to the path that is typically used to approach a front
door, such as a paved walkway.” Post, at 19. From that vantage point
they can presumably peer into the house through binoculars with impunity.
That is not the law, as even the State concedes. See Tr. of Oral Arg. 6.

4The dissent argues, citing King, that “gathering evidence—even damn-
ing evidence—is a lawful activity that falls within the scope of the license
to approach.” Post, at 21. That is a false generalization. What King
establishes is that it is not a Fourth Amendment search to approach the
home in order to speak with the occupant, because all are invited to do
that. The mere “purpose of discovering information,” post, at 22, in the
course of engaging in that permitted conduct does not cause it to violate
the Fourth Amendment. But no one is impliedly invited to enter the pro-
tected premises of the home in order to do nothing but conduct a search.


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


10 FLORIDA ». JARDINES

Opinion of the Court

The State points to our decisions holding that the subjec-
tive intent of the officer is irrelevant. See Ashcroft v. al-
Kidd, 563 U. S. 731 (2011); Whren v. United States, 517 U. S.
806 (1996). But those cases merely hold that a stop or
search that is objectively reasonable is not vitiated by the
fact that the officer’s real reason for making the stop or
search has nothing to do with the validating reason. Thus,
the defendant will not be heard to complain that although he
was speeding the officer’s real reason for the stop was racial
harassment. See id., at 810, 813. Here, however, the ques-
tion before the Court is precisely whether the officer’s con-
duct was an objectively reasonable search. As we have
described, that depends upon whether the officers had an
implied license to enter the porch, which in turn depends
upon the purpose for which they entered. Here, their be-
havior objectively reveals a purpose to conduct a search,
which is not what anyone would think he had license
to do.

III

The State argues that investigation by a forensic narcotics
dog by definition cannot implicate any legitimate privacy in-
terest. The State cites for authority our decisions in United
States v. Place, 462 U. S. 696 (1983), United States v. Jacob-
sen, 466 U. S. 109 (1984), and Illinois v. Caballes, 543 U. S.
405 (2005), which held, respectively, that canine inspection of
luggage in an airport, chemical testing of a substance that
had fallen from a parcel in transit, and canine inspection of
an automobile during a lawful traffic stop, do not violate the
“reasonable expectation of privacy” described in Katz.

Just last Term, we considered an argument much like this.
Jones held that tracking an automobile’s whereabouts using
a physically mounted Global-Positioning-System (GPS) re-
ceiver is a Fourth Amendment search. The Government ar-
gued that the Katz standard “show[ed] that no search oc-
curred,” as the defendant had “no ‘reasonable expectation of
privacy’” in his whereabouts on the public roads, Jones, 565
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U. S., at 406—a proposition with at least as much support in
our case law as the one the State marshals here. See, e. g,
Knotts, 460 U. S., at 278. But because the GPS receiver had
been physically mounted on the defendant’s automobile (thus
intruding on his “effects”), we held that tracking the vehi-
cle’s movements was a search: A person’s “Fourth Amend-
ment rights do not rise or fall with the Katz formulation.”
Jones, supra, at 406. The Katz reasonable-expectations
test “has been added to, not substituted for,” the traditional
property-based understanding of the Fourth Amendment,
and so is unnecessary to consider when the government
gains evidence by physically intruding on constitutionally
protected areas. Jones, supra, at 409.

Thus, we need not decide whether the officers’ investi-
gation of Jardines’ home violated his expectation of pri-
vacy under Katz. One virtue of the Fourth Amendment’s
property-rights baseline is that it keeps easy cases easy.
That the officers learned what they learned only by physi-
cally intruding on Jardines’ property to gather evidence is
enough to establish that a search occurred.

For a related reason we find irrelevant the State’s argu-
ment (echoed by the dissent) that forensic dogs have been
commonly used by police for centuries. This argument is
apparently directed to our holding in Kyllo v. United States,
533 U. S. 27 (2001), that surveillance of the home is a search
where “the Government uses a device that is not in general
public use” to “explore details of the home that would pre-
viously have been unknowable without physical intrusion.”
Id., at 40 (emphasis added). But the implication of that
statement (inclusio unius est exclusio alterius) is that when
the government uses a physical intrusion to explore details
of the home (including its curtilage), the antiquity of the tools
that they bring along is irrelevant.

* * *

The government’s use of trained police dogs to investigate
the home and its immediate surroundings is a “search”
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within the meaning of the Fourth Amendment. The judg-
ment of the Supreme Court of Florida is therefore affirmed.

It is so ordered.

JUSTICE KAGAN, with whom JUSTICE GINSBURG and JUS-
TICE SOTOMAYOR join, concurring.

For me, a simple analogy clinches this case—and does so
on privacy as well as property grounds. A stranger comes
to the front door of your home carrying super-high-powered
binoculars. See ante, at 9, n. 3. He doesn’t knock or say
hello. Instead, he stands on the porch and uses the binocu-
lars to peer through your windows, into your home’s furthest
corners. It doesn’t take long (the binoculars are really very
fine): In just a couple of minutes, his uncommon behavior
allows him to learn details of your life you disclose to no one.
Has your “visitor” trespassed on your property, exceeding
the license you have granted to members of the public to,
say, drop off the mail or distribute campaign flyers? Yes, he
has. And has he also invaded your “reasonable expectation
of privacy,” by nosing into intimacies you sensibly thought
protected from disclosure? Katz v. United States, 389 U. S.
347, 360 (1967) (Harlan, J., concurring). Yes, of course, he
has done that too.

That case is this case in every way that matters. Here,
police officers came to Joelis Jardines’ door with a super-
sensitive instrument, which they deployed to detect things
inside that they could not perceive unassisted. The equip-
ment they used was animal, not mineral. But contra the
dissent, see post, at 16 (opinion of ALITO, J.) (noting the ubiq-
uity of dogs in American households), that is of no signifi-
cance in determining whether a search occurred. Detective
Bartelt’s dog was not your neighbor’s pet, come to your
porch on a leisurely stroll. As this Court discussed earlier
this Term, drug-detection dogs are highly trained tools of
law enforcement, geared to respond in distinctive ways to
specific scents so as to convey clear and reliable information
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to their human partners. See Florida v. Harris, 568 U. S.
237, 241, 246-247 (2013). They are to the poodle down the
street as high-powered binoculars are to a piece of plain
glass. Like the binoculars, a drug-detection dog is a special-
ized device for discovering objects not in plain view (or plain
smell). And as in the hypothetical above, that device was
aimed here at a home—the most private and inviolate (or so
we expect) of all the places and things the Fourth Amend-
ment protects. Was this activity a trespass? Yes, as the
Court holds today. Was it also an invasion of privacy? Yes,
that as well.

The Court today treats this case under a property rubric;
I write separately to note that I could just as happily have
decided it by looking to Jardines’ privacy interests. A deci-
sion along those lines would have looked . . . well, much like
this one. It would have talked about “‘the right of a man
to retreat into his own home and there be free from unrea-
sonable governmental intrusion.”” Ante, at 6 (quoting Sil-
verman v. United States, 365 U.S. 505, 511 (1961)). It
would have insisted on maintaining the “practical value” of
that right by preventing police officers from standing in an
adjacent space and “trawl[ing] for evidence with impunity.”
Ante, at 6. It would have explained that “ ‘privacy expecta-
tions are most heightened’” in the home and the surrounding
area. Ante, at 7 (quoting California v. Ciraolo, 476 U. S.
207, 213 (1986)). And it would have determined that police
officers invade those shared expectations when they use
trained canine assistants to reveal within the confines of a
home what they could not otherwise have found there. See
ante, at 8-9, and nn. 2-3.

It is not surprising that in a case involving a search of a
home, property concepts and privacy concepts should so
align. The law of property “naturally enough influence[s]”
our “shared social expectations” of what places should be
free from governmental incursions. Georgia v. Randolph,
547 U. S. 103, 111 (2006); see Rakas v. Illinois, 439 U. S. 128,
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143, n. 12 (1978). And so the sentiment “my home is my
own,” while originating in property law, now also denotes a
common understanding—extending even beyond that law’s
formal protections—about an especially private sphere.
Jardines’ home was his property; it was also his most inti-
mate and familiar space. The analysis proceeding from each
of those facts, as today’s decision reveals, runs mostly along
the same path.

I can think of only one divergence: If we had decided this
case on privacy grounds, we would have realized that Kyllo
v. United States, 533 U.S. 27 (2001), already resolved it.!
The Kyllo Court held that police officers conducted a search
when they used a thermal-imaging device to detect heat em-
anating from a private home, even though they committed
no trespass. Highlighting our intention to draw both a
“firm” and a “bright” line at “the entrance to the house,” id.,
at 40, we announced the following rule:

“Where, as here, the Government uses a device that is
not in general public use, to explore details of the home
that would previously have been unknowable without
physical intrusion, the surveillance is a ‘search’ and is
presumptively unreasonable without a warrant.” Ibid.

That “firm” and “bright” rule governs this case: The police
officers here conducted a search because they used a “device
... not in general public use” (a trained drug-detection dog)
to “explore details of the home” (the presence of certain sub-

1The dissent claims, alternatively, that Illinois v. Caballes, 543 U. S.
405, 409-410 (2005), controls this case (or nearly does). See post, at 24,
25. But Caballes concerned a drug-detection dog’s sniff of an automobile
during a traffic stop. See also Florida v. Harris, 568 U.S. 237 (2013).
And we have held, over and over again, that people’s expectations of pri-
vacy are much lower in their cars than in their homes. See, e. g., Arizona
v. Gant, 556 U. S. 332, 345 (2009); Wyoming v. Houghton, 526 U. S. 295,
303 (1999); New York v. Class, 475 U. S. 106, 115 (1986); Cardwell v. Lew1s,
417 U. S. 583, 590-591 (1974) (plurality opinion).
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stances) that they would not otherwise have discovered
without entering the premises.

And again, the dissent’s argument that the device is just a
dog cannot change the equation. As Kyllo made clear, the
“sense-enhancing” tool at issue may be “crude” or “sophisti-
cated,” may be old or new (drug-detection dogs actually go
back not “12,000 years” or “centuries,” post, at 16-17, 23, 25,
but only a few decades), may be either smaller or bigger than
a breadbox; still, “at least where (as here)” the device is not
“in general public use,” training it on a home violates our
“minimal expectation of privacy”—an expectation “that ex-
1sts, and that is acknowledged to be reasonable.” 533 U. S.,
at 34, 36.2 That does not mean the device is off-limits, as
the dissent implies, see post, at 26; it just means police offi-
cers cannot use it to examine a home without a warrant or
exigent circumstance. See Brigham City v. Stuart, 547
U. S. 398, 403-404 (2006) (describing exigencies allowing the
warrantless search of a home).

2The dissent’s other principal reason for concluding that no violation of
privacy occurred in this case—that police officers themselves might detect
an aroma wafting from a house—works no better. If officers can smell
drugs coming from a house, they can use that information; a human sniff
is not a search, we can all agree. But it does not follow that a person
loses his expectation of privacy in the many scents within his home that
(his own nose capably tells him) are not usually detectible by humans
standing outside. And indeed, Kyllo already decided as much. In re-
sponse to an identical argument from the dissent in that case, see 533
U. S., at 43 (Stevens, J., dissenting) (noting that humans can sometimes
detect “heat emanating from a building”), the Kyllo Court stated: “The
dissent’s comparison of the thermal imaging to various circumstances in
which outside observers might be able to perceive, without technology,
the heat of the home . . . is quite irrelevant. The fact that equivalent in-
formation could sometimes be obtained by other means does not make
lawful the use of means that violate the Fourth Amendment. . . . In any
event, [at the time in question,] no outside observer could have discerned
the relative heat of Kyllo’s home without thermal imaging.” Id., at
35 n. 2.
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With these further thoughts, suggesting that a focus on
Jardines’ privacy interests would make an “easy cas[e] easy”
twice over, ante, at 11, I join the Court’s opinion in full.

JUSTICE ALITO, with whom THE CHIEF JUSTICE, JUSTICE
KENNEDY, and JUSTICE BREYER join, dissenting.

The Court’s decision in this important Fourth Amendment
case is based on a putative rule of trespass law that is
nowhere to be found in the annals of Anglo-American
jurisprudence.

The law of trespass generally gives members of the public
a license to use a walkway to approach the front door of a
house and to remain there for a brief time. This license is
not limited to persons who intend to speak to an occupant or
who actually do so. (Mail carriers and persons delivering
packages and flyers are examples of individuals who may
lawfully approach a front door without intending to con-
verse.) Nor is the license restricted to categories of visitors
whom an occupant of the dwelling is likely to welcome; as the
Court acknowledges, this license applies even to “solicitors,
hawkers and peddlers of all kinds.” Amnte, at 8 (internal
quotation marks omitted). And the license even extends to
police officers who wish to gather evidence against an occu-
pant (by asking potentially incriminating questions).

According to the Court, however, the police officer in this
case, Detective Bartelt, committed a trespass because he was
accompanied during his otherwise lawful visit to the front
door of respondent’s house by his dog, Franky. Where is
the authority evidencing such a rule? Dogs have been do-
mesticated for about 12,000 years;! they were ubiquitous in
both this country and Britain at the time of the adoption of
the Fourth Amendment;? and their acute sense of smell has

1See, e. g., Sloane, Dogs in War, Police Work and on Patrol, 46 J. Crim.
L., C. & P. S. 385 (1955-1956) (hereinafter Sloane).

2M. Derr, A Dog’s History of America 68-92 (2004); K. Olsen, Daily Life
in 18th-Century England 32-33 (1999).
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been used in law enforcement for centuries.> Yet the Court
has been unable to find a single case—from the United States
or any other common-law nation—that supports the rule on
which its decision is based. Thus, trespass law provides no
support for the Court’s holding today.

The Court’s decision is also inconsistent with the
reasonable-expectations-of-privacy test that the Court
adopted in Katz v. United States, 389 U.S. 347 (1967). A
reasonable person understands that odors emanating from a
house may be detected from locations that are open to the
public, and a reasonable person will not count on the
strength of those odors remaining within the range that,
while detectible by a dog, cannot be smelled by a human.

For these reasons, I would hold that no search within the
meaning of the Fourth Amendment took place in this case,
and I would reverse the decision below.

I

The opinion of the Court may leave a reader with the
mistaken impression that Detective Bartelt and Franky re-
mained on respondent’s property for a prolonged period of
time and conducted a farflung exploration of the front yard.
See ante, at 6 (“trawl for evidence with impunity”), 9
(“marching his bloodhound into the garden”). But that is
not what happened.

Detective Bartelt and Franky approached the front door
via the driveway and a paved path—the route that any visi-
tor would customarily use‘*—and Franky was on the kind of
leash that any dog owner might employ.® As Franky ap-

3Sloane 388-389.

4See App. 94; App. to Brief for Respondent 1A (depiction of respond-
ent’s home).

5The Court notes that Franky was on a 6-foot leash, but such a leash is
standard equipment for ordinary dog owners. See, e.g., J. Stregowski,
Four Dog Leash Varieties, http://dogs.about.com/od/toyssupplies/tp/Dog-
Leashes.htm (all Internet materials as visited Mar. 21, 2013, and available
in Clerk of Court’s case file).
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proached the door, he started to track an airborne odor. He
held his head high and began “bracketing” the area (pacing
back and forth) in order to determine the strongest source
of the smell. App. 95-96. Detective Bartelt knew “the
minute [he] observed” this behavior that Franky had de-
tected drugs. Id., at 95. Upon locating the odor’s strong-
est source, Franky sat at the base of the front door, and at
this point, Detective Bartelt and Franky immediately re-
turned to their patrol car. Id., at 98.

A critical fact that the Court omits is that, as respondent’s
counsel explained at oral argument, this entire process—
walking down the driveway and front path to the front door,
waiting for Franky to find the strongest source of the odor,
and walking back to the car—took approximately a minute
or two. Tr. of Oral Arg. 57-58. Thus, the amount of time
that Franky and the detective remained at the front porch
was even less. The Court also fails to mention that, while
Detective Bartelt apparently did not personally smell the
odor of marijuana coming from the house, another officer who
subsequently stood on the front porch, Detective Pedraja, did
notice that smell and was able to identify it. App. 81.

II

The Court concludes that the conduct in this case was a
search because Detective Bartelt exceeded the boundaries of
the license to approach the house that is recognized by the
law of trespass, but the Court’s interpretation of the scope
of that license is unfounded.

A

It is said that members of the public may lawfully proceed
along a walkway leading to the front door of a house because
custom grants them a license to do so. Breard v. Alexan-
dria, 341 U. S. 622, 626 (1951); Lakin v. Ames, 64 Mass. 198,
220 (1852); J. Bishop, Commentaries on the Non-Contract
Law §823, p. 378 (1889). This rule encompasses categories
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of visitors whom most homeowners almost certainly wish to
allow to approach their front doors—friends, relatives, mail
carriers, persons making deliveries. But it also reaches cat-
egories of visitors who are less universally welcome—*“solici-
tors,” “hawkers,” “peddlers,” and the like. The law might
attempt to draw fine lines between categories of welcome
and unwelcome visitors, distinguishing, for example, be-
tween tolerable and intolerable door-to-door peddlers (Girl
Scouts selling cookies versus adults selling aluminum siding)
or between police officers on agreeable and disagreeable mis-
sions (gathering information about a bothersome neighbor
versus asking potentially incriminating questions). But the
law of trespass has not attempted such a difficult taxonomy.
See Desnick v. American Broadcasting Cos., 44 F. 3d 1345,
1351 (CA7 1995) (“[Clonsent to an entry is often given legal
effect even though the entrant has intentions that if known
to the owner of the property would cause him for perfectly
understandable and generally ethical or at least lawful rea-
sons to revoke his consent”); cf. Skinner v. Ogallala Pub.
School Dist., 262 Neb. 387, 402, 631 N. W. 2d 510, 525 (2001)
(“[TIn order to determine if a business invitation is implied,
the inquiry is not a subjective assessment of why the visitor
chose to visit the premises in a particular instance”); Crown
Cork & Seal Co. v. Kane, 213 Md. 152, 159, 131 A. 2d 470,
473-474 (1957) (noting that “there are many cases in which
an invitation has been implied from circumstances, such as
custom,” and that this test is “objective in that it stresses
custom and the appearance of things” as opposed to “the
undisclosed intention of the visitor”).

Of course, this license has certain spatial and temporal lim-
its. A visitor must stick to the path that is typically used
to approach a front door, such as a paved walkway. A visi-
tor cannot traipse through the garden, meander into the
backyard, or take other circuitous detours that veer from
the pathway that a visitor would customarily use. See, e. g.,
Robinson v. Virginia, 47 Va. App. 533, 5649-550, 625 S. E. 2d
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651, 659 (2006) (en banc); United States v. Wells, 648 F. 3d
671, 679-680 (CAS8 2011) (police exceeded scope of their
implied invitation when they bypassed the front door and
proceeded directly to the backyard); State v. Harris, 919
S. W. 2d 619, 624 (Tenn. Crim. App. 1995) (“Any substantial
and unreasonable departure from an area where the public
is impliedly invited exceeds the scope of the implied invita-
tion . .. ” (internal quotation marks and brackets omitted));
1 W. LaFave, Search and Seizure §2.3(c), p. 578 (2004) (here-
inafter LaFave); id., §2.3(f), at 600-603 (“[W]hen the police
come on to private property to conduct an investigation or
for some other legitimate purpose and restrict their move-
ments to places visitors could be expected to go (e. g., walk-
ways, driveways, porches), observations made from such
vantage points are not covered by the Fourth Amendment”
(footnotes omitted)).

Nor, as a general matter, may a visitor come to the front
door in the middle of the night without an express invitation.
See State v. Cada, 129 Idaho 224, 233, 923 P. 2d 469, 478 (App.
1996) (“Furtive intrusion late at night or in the predawn
hours is not conduct that is expected from ordinary visitors.
Indeed, if observed by a resident of the premises, it could be
a cause for great alarm”).

Similarly, a visitor may not linger at the front door for an
extended period. See 9 So. 3d 1, 11 (Fla. App. 2008) (case
below) (Cope, J., concurring in part and dissenting in part)
(“[T]here is no such thing as squatter’s rights on a front
porch. A stranger may not plop down uninvited to spend
the afternoon in the front porch rocking chair, or throw down
a sleeping bag to spend the night, or lurk on the front porch,
looking in the windows”). The license is limited to the
amount of time it would customarily take to approach the
door, pause long enough to see if someone is home, and (if
not expressly invited to stay longer) leave.

As T understand the law of trespass and the scope of the
implied license, a visitor who adheres to these limitations is
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not necessarily required to ring the doorbell, knock on the
door, or attempt to speak with an occupant. For example,
mail carriers, persons making deliveries, and individuals dis-
tributing flyers may leave the items they are carrying and
depart without making any attempt to converse. A pedes-
trian or motorist looking for a particular address may walk
up to a front door in order to check a house number that is
hard to see from the sidewalk or road. A neighbor who
knows that the residents are away may approach the door to
retrieve an accumulation of newspapers that might signal to
a potential burglar that the house is unoccupied.

As the majority acknowledges, this implied license to ap-
proach the front door extends to the police. See ante, at 8.
As we recognized in Kentucky v. King, 563 U. S. 452 (2011),
police officers do not engage in a search when they approach
the front door of a residence and seek to engage in what is
termed a “knock and talk,” i. e., knocking on the door and
seeking to speak to an occupant for the purpose of gathering
evidence. See 1d., at 469 (“When law enforcement officers
who are not armed with a warrant knock on a door, they do
no more than any private citizen might do”). See also 1 La-
Fave §2.3(e), at 592 (“It is not objectionable for an officer to
come upon that part of the property which has been opened
to public common use” (internal quotation marks omitted)).
Even when the objective of a “knock and talk” is to obtain
evidence that will lead to the homeowner’s arrest and prose-
cution, the license to approach still applies. In other words,
gathering evidence—even damning evidence—is a lawful ac-
tivity that falls within the scope of the license to approach.
And when officers walk up to the front door of a house, they
are permitted to see, hear, and smell whatever can be de-
tected from a lawful vantage point. California v. Ciraolo,
476 U. S. 207, 213 (1986) (“The Fourth Amendment protec-
tion of the home has never been extended to require law
enforcement officers to shield their eyes when passing by a
home on public thoroughfares”); Cada, supra, at 232, 923
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P. 2d, at 477 (“[Plolice officers restricting their activity to
[areas to which the public is impliedly invited] are permitted
the same intrusion and the same level of observation as
would be expected from a reasonably respectful citizen” (in-
ternal quotation marks omitted)); 1 LaFave §§2.2(a), 2.3(c),
at 450-452, 572-571.

B

Detective Bartelt did not exceed the scope of the license
to approach respondent’s front door. He adhered to the cus-
tomary path; he did not approach in the middle of the night;
and he remained at the front door for only a very short pe-
riod (less than a minute or two).

The Court concludes that Detective Bartelt went too far
because he had the “objectiv/e] . . . purpose to conduct a
search.” Ante, at 10 (emphasis added). What this means,
I take it, is that anyone aware of what Detective Bartelt did
would infer that his subjective purpose was to gather evi-
dence. But if this is the Court’s point, then a standard
“knock and talk” and most other police visits would likewise
constitute searches. With the exception of visits to serve
warrants or civil process, police almost always approach
homes with a purpose of discovering information. That is
certainly the objective of a “knock and talk.” The Court
offers no meaningful way of distinguishing the “objective
purpose” of a “knock and talk” from the “objective purpose”
of Detective Bartelt’s conduct here.

The Court contends that a “knock and talk” is different
because it involves talking, and “all are invited” to do that.
Ante, at 9, n. 4 (emphasis deleted). But a police officer who
approaches the front door of a house in accordance with the
limitations already discussed may gather evidence by means
other than talking. The officer may observe items in plain
view and smell odors coming from the house. Ciraolo,
supra, at 213; Cada, supra, at 232, 923 P. 2d, at 477; 1 LaFave
§§2.2(a), 2.3(c), at 450-452, 572-577. So the Court’s “objec-
tive purpose” argument cannot stand.
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What the Court must fall back on, then, is the particular
instrument that Detective Bartelt used to detect the odor
of marijuana, namely, his dog. But in the entire body of
common-law decisions, the Court has not found a single case
holding that a visitor to the front door of a home commits a
trespass if the visitor is accompanied by a dog on a leash.
On the contrary, the common law allowed even unleashed
dogs to wander on private property without committing a
trespass. G. Williams, Liability for Animals 136-146 (1939);
J. Ingham, A Treatise on Property in Animals Wild and Do-
mestic and the Rights and Responsibilities Arising There-
from 277-278 (1900). Cf. B. Markesinis & S. Deakin, Tort
Law 511 (4th ed. 1999).

The Court responds that “[i]t is not the dog that is the
problem, but the behavior that here involved use of the dog.”
Ante, at 9, n. 3. But where is the support in the law of
trespass for this proposition? Dogs’ keen sense of smell has
been used in law enforcement for centuries. The antiquity
of this practice is evidenced by a Scottish law from 1318 that
made it a crime to “disturb a tracking dog or the men coming
with it for pursuing thieves or seizing malefactors.” K.
Brown et al., Records of the Parliaments of Scotland to 1707
(St Andrews, 2007-2013), online at http://www.rps.ac.uk/mss/
1318/9. If bringing a tracking dog to the front door of a
home constituted a trespass, one would expect at least one
case to have arisen during the past 700 years. But the
Court has found none.

For these reasons, the real law of trespass provides no
support for the Court’s holding today. While the Court
claims that its reasoning has “ancient and durable roots,”
ante, at 6, its trespass rule is really a newly struck
counterfeit.

I11

The concurring opinion attempts to provide an alternative
ground for today’s decision, namely, that Detective Bartelt’s
conduct violated respondent’s reasonable expectations of pri-
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vacy. But we have already rejected a very similar, if not
identical, argument, see Illinois v. Caballes, 543 U. S. 405,
409-410 (2005), and in any event I see no basis for concluding
that the occupants of a dwelling have a reasonable expecta-
tion of privacy in odors that emanate from the dwelling and
reach spots where members of the public may lawfully stand.

It is clear that the occupant of a house has no reasonable
expectation of privacy with respect to odors that can be
smelled by human beings who are standing in such places.
See United States v. Johns, 469 U. S. 478, 482 (1985) (“After
the officers came closer and detected the distinct odor of
marihuana, they had probable cause to believe that the vehi-
cles contained contraband”); United States v. Ventresca, 380
U.S. 102, 111 (1965) (scent of fermenting mash supported
probable cause for warrant); United States v. Johnston, 497
F. 2d 397, 398 (CA9 1974) (there is no “reasonable expecta-
tion of privacy from drug agents with inquisitive nostrils”).
And I would not draw a line between odors that can be
smelled by humans and those that are detectible only by
dogs.

Consider the situation from the point of view of the occu-
pant of a building in which marijuana is grown or metham-
phetamine is manufactured. Would such an occupant reason
as follows? “I know that odors may emanate from my build-
ing and that atmospheric conditions, such as the force and
direction of the wind, may affect the strength of those odors
when they reach a spot where members of the public may
lawfully stand. I also know that some people have a much
more acute sense of smell than others,® and I have no idea
who might be standing in one of the spots in question when

6Some humans naturally have a much more acute sense of smell than
others, and humans can be trained to detect and distinguish odors that
could not be detected without such training. See E. Hancock, A Primer
on Smell, http://www.jhu.edu/jhumag/996web/smell.html. Some individu-
als employed in the perfume and wine industries, for example, have an
amazingly acute sense of smell. Ibid.
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the odors from my house reach that location. In addition, I
know that odors coming from my building, when they reach
these locations, may be strong enough to be detected by a
dog. But I am confident that they will be so faint that they
cannot be smelled by any human being.” Such a finely
tuned expectation would be entirely unrealistic, and I see
no evidence that society is prepared to recognize it as
reasonable.

In an attempt to show that respondent had a reasonable
expectation of privacy in the odor of marijuana wafting from
his house, the concurrence argues that this case is just like
Kyllo v. United States, 533 U. S. 27 (2001), which held that
police officers conducted a search when they used a thermal
imaging device to detect heat emanating from a house.
Ante, at 14-15 (opinion of KAGAN, J.). This Court, however,
has already rejected the argument that the use of a drug-
sniffing dog is the same as the use of a thermal imaging
device. See Caballes, 543 U. S., at 409-410. The very ar-
gument now advanced by the concurrence appears in Justice
Souter’s Caballes dissent. See id., at 413, and n. 3. But
the Court was not persuaded.

Contrary to the interpretation propounded by the concur-
rence, Kyllo is best understood as a decision about the use
of new technology. The Kyllo Court focused on the fact that
the thermal imaging device was a form of “sense-enhancing
technology” that was “not in general public use,” and it ex-
pressed concern that citizens would be “at the mercy of ad-
vancing technology” if its use was not restricted. 533 U. S,
at 34-35. A dog, however, is not a new form of “technology”
or a “device.” And, as noted, the use of dogs’ acute sense
of smell in law enforcement dates back many centuries.

The concurrence suggests that a Kyllo-based decision
would be “much like” the actual decision of the Court, but
that is simply not so. Amnte, at 13. The holding of the Court
is based on what the Court sees as a “‘physical intrusion
of a constitutionally protected area.”” Amnte, at 5 (quoting
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United States v. Knotts, 460 U. S. 276, 286 (1983) (Brennan,
J., concurring in judgment)). As a result, it does not apply
when a dog alerts while on a public sidewalk or street or in
the corridor of a building to which the dog and handler have
been lawfully admitted.

The concurrence’s Kyllo-based approach would have a
much wider reach. When the police used the thermal im-
aging device in Kyllo, they were on a public street, 533 U. S.,
at 29, and “committed no trespass,” ante, at 14. Therefore,
if a dog’s nose is just like a thermal imaging device for
Fourth Amendment purposes, a search would occur if a dog
alerted while on a public sidewalk or in the corridor of an
apartment building. And the same would be true if the dog
was trained to sniff, not for marijuana, but for more danger-
ous quarry, such as explosives or for a violent fugitive or
kidnaped child. I see no ground for hampering legitimate
law enforcement in this way.

Iv

The conduct of the police officer in this case did not consti-
tute a trespass and did not violate respondent’s reasonable
expectations of privacy. I would hold that this conduct was
not a search, and I therefore respectfully dissent.
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COMCAST CORP. T AL. v. BEHREND ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE THIRD CIRCUIT

No. 11-864. Argued November 5, 2012—Decided March 27, 2013

Petitioners, Comcast Corporation and its subsidiaries, allegedly “cluster”
their cable-television operations within a particular region by swapping
their systems outside the region for competitor systems inside the re-
gion. Respondents, named plaintiffs in this class-action antitrust suit,
claim that they and other Comcast subscribers in the Philadelphia “clus-
ter” are harmed because Comcast’s strategy lessens competition and
leads to supracompetitive prices. They sought class certification under
Federal Rule of Civil Procedure 23(b)(3), which requires that “questions
of law or fact common to class members predominate over any questions
affecting only individual members.” The District Court required them
to show (1) that the “antitrust impact” of the violation could be proved
at trial through evidence common to the class and (2) that the damages
were measurable on a classwide basis through a “common methodology.”
The court accepted only one of respondents’ four proposed theories of
antitrust impact: that Comecast’s actions lessened competition from
“overbuilders,” i. e., companies that build competing networks in areas
where an incumbent cable company already operates. It then certified
the class, finding that the damages from overbuilder deterrence could
be calculated on a classwide basis, even though respondents’ expert ac-
knowledged that his regression model did not isolate damages resulting
from any one of respondents’ theories. In affirming, the Third Circuit
refused to consider petitioners’ argument that the model failed to attrib-
ute damages to overbuilder deterrence because doing so would require
reaching the merits of respondents’ claims at the class-certification stage.

Held: Respondents’ class action was improperly certified under Rule
23(b)(3). Pp. 33-38.

(@) A party seeking to maintain a class action must be prepared to
show that Rule 23(a)’s numerosity, commonality, typicality, and
adequacy-of-representation requirements have been met, Wal-Mart
Stores, Inc. v. Dukes, 564 U. S. 338, 350, and must satisfy through evi-
dentiary proof at least one of Rule 23(b)’s provisions. The same analyti-
cal principles govern certification under both Rule 23(a) and Rule 23(b).
Courts may have to “‘probe behind the pleadings before coming to rest
on the certification question,” and [a] certification is proper only if ‘the
trial court is satisfied, after a rigorous analysis, that [Rule 23’s] prereq-
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uisites . . . have been satisfied.”” Ibid. The analysis will frequently
“overlap with the merits of the plaintiff’s underlying claim” because a
“‘class determination generally involves considerations that are en-
meshed in the factual and legal issues comprising the plaintiff’s cause
of action.”” Ibid. Pp. 33-34.

(b) The Third Circuit ran afoul of this Court’s precedents when it
refused to entertain arguments against respondents’ damages model
that bore on the propriety of class certification simply because they
would also be pertinent to the merits determination. If they prevail,
respondents would be entitled only to damages resulting from reduced
overbuilder competition. A model that does not attempt to measure
only those damages attributable to that theory cannot establish that
damages are susceptible of measurement across the entire class for Rule
23(b)(3) purposes. The lower courts’ contrary reasoning flatly contra-
dicts this Court’s cases, which require a determination that Rule 23 is
satisfied, even when that requires inquiry into the merits of the claim.
Wal-Mart, supra, at 350-351, and n. 6. Pp. 34-36.

(¢) Under the proper standard for evaluating certification, respond-
ents’ model falls far short of establishing that damages can be measured
classwide. The figure respondents’ expert used was calculated assum-
ing the validity of all four theories of antitrust impact initially advanced
by respondents. Because the model cannot bridge the differences be-
tween supracompetitive prices in general and supracompetitive prices
attributable to overbuilder deterrence, Rule 23(b)(3) cannot authorize
treating subscribers in the Philadelphia cluster as members of a single
class. Pp. 36-38.

655 F. 3d 182, reversed.

SCALIA, J., delivered the opinion of the Court, in which ROBERTS, C. J.,
and KENNEDY, THOMAS, and ALITO, JJ., joined. GINSBURG and BREYER,
JJ., filed a dissenting opinion, in which SOTOMAYOR and KAGAN, JJ., joined,
post, p. 38.

Miguel A. Estrada argued the cause for petitioners.
With him on the briefs were Mark A. Perry, Scott P. Martin,
Sheron Korpus, and Darryl J. May.

Barry Barnett argued the cause for respondents. With
him on the brief were Daniel H. Charest and Joseph
Goldberg.™

*Briefs of amici curiae urging reversal were filed for the Cato Institute
by David B. Riwvkin, Jr., Thomas D. Warren, Deborah H. Renner, John B.
Lewts, and Ilya Shapiro; for the Chamber of Commerce of the United
States of America et al. by Kannon K. Shanmugam, John S. Williams,
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JUSTICE SCALIA delivered the opinion of the Court.

The District Court and the Court of Appeals approved cer-
tification of a class of more than 2 million current and former
Comcast subscribers who seek damages for alleged viola-
tions of the federal antitrust laws. We consider whether
certification was appropriate under Federal Rule of Civil
Procedure 23(b)(3).

I

Comecast Corporation and its subsidiaries, petitioners here,
provide cable-television services to residential and commer-
cial customers. From 1998 to 2007, petitioners engaged in
a series of transactions that the parties have described as
“clustering,” a strategy of concentrating operations within a
particular region. The region at issue here, which the par-
ties have referred to as the Philadelphia “cluster” or the
Philadelphia “Designated Market Area” (DMA), includes 16
counties located in Pennsylvania, Delaware, and New Jersey.!
Petitioners pursued their clustering strategy by acquiring
competitor cable providers in the region and swapping their
own systems outside the region for competitor systems
located in the region. For instance, in 2001, petitioners

Robin S. Conrad, Kathryn Comerford Todd, Sheldon Gilbert, and Kevin
Carroll; for DRI-The Voice of the Defense Bar by Henry M. Sneath, Car-
ter G. Phillips, Jonathan F. Cohn, and Matthew D. Krueger; for the Equal
Employment Advisory Council by Rae T Vann; for Intel Corp. by David
J. Burman, Joel W. Nomkin, A. Douglas Melamed, and Darren B. Bern-
hard; for the Retail Litigation Center, Inc., by Mark T. Stancil and Debo-
rah R. White; and for the Washington Legal Foundation et al. by Cory
L. Andrews.

Briefs of amici curiae urging affirmance were filed for the American
Antitrust Institute et al. by Albert A. Foer; and for the American Associa-
tion for Justice et al. by John Vail, F. Paul Bland, Jr., Arthur H. Bryant,
Julie Nepveu, Michael Schuster, and Mary Alice McLarty.

Patricia A. Millett, Ruthanne M. Deutsch, Michael C. Small, and Hy-
land Hunt filed a brief for Economists as amici curiae.

1A “Designated Market Area” is a term used by Nielsen Media Re-
search to define a broadcast-television market. Strictly speaking, the
Philadelphia DMA comprises 18 counties, not 16.
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obtained Adelphia Communications’ cable systems in the
Philadelphia DMA, along with its 464,000 subscribers; in ex-
change, petitioners sold to Adelphia their systems in Palm
Beach, Florida, and Los Angeles, California. As a result of
nine clustering transactions, petitioners’ share of subscribers
in the region allegedly increased from 23.9 percent in 1998
to 69.5 percent in 2007. See 264 F. R. D. 150, 156, n. 8, 160
(ED Pa. 2010).

The named plaintiffs, respondents here, are subscribers
to Comecast’s cable-television services. They filed a class-
action antitrust suit against petitioners, claiming that peti-
tioners entered into unlawful swap agreements, in violation
of §1 of the Sherman Act, and monopolized or attempted
to monopolize services in the cluster, in violation of §2.
Ch. 647, 26 Stat. 209, as amended, 15 U. S. C. §§1, 2. Peti-
tioners’ clustering scheme, respondents contended, harmed
subscribers in the Philadelphia cluster by eliminating compe-
tition and holding prices for cable services above competi-
tive levels.

Respondents sought to certify a class under Federal Rule
of Civil Procedure 23(b)(3). That provision permits certifi-
cation only if “the court finds that the questions of law or fact
common to class members predominate over any questions
affecting only individual members.” The District Court
held, and it is uncontested here, that to meet the predomi-
nance requirement respondents had to show (1) that the
existence of individual injury resulting from the alleged anti-
trust violation (referred to as “antitrust impact”) was “capa-
ble of proof at trial through evidence that [was] common to
the class rather than individual to its members”; and (2) that
the damages resulting from that injury were measurable “on
a class-wide basis” through use of a “common methodology.”
264 F. R. D., at 154.2

2 Respondents sought certification for the following class: “All cable tele-
vision customers who subscribe or subscribed at any times since December
1, 1999, to the present to video programming services (other than solely
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Respondents proposed four theories of antitrust impact:
First, Comecast’s clustering made it profitable for Comecast
to withhold local sports programming from its competi-
tors, resulting in decreased market penetration by direct
broadcast satellite providers. Second, Comcast’s activities
reduced the level of competition from “overbuilders,” compa-
nies that build competing cable networks in areas where an
incumbent cable company already operates. Third, Comecast
reduced the level of “benchmark” competition on which cable
customers rely to compare prices. Fourth, clustering in-
creased Comcast’s bargaining power relative to content pro-
viders. Each of these forms of impact, respondents alleged,
increased cable subscription rates throughout the Philadel-
phia DMA.

The District Court accepted the overbuilder theory of anti-
trust impact as capable of classwide proof and rejected the
rest. Id., at 165, 174, 178, 181. Accordingly, in its certifica-
tion order, the District Court limited respondents’ “[plroof
of antitrust impact” to “the theory that Comcast engaged in
anticompetitive clustering conduct, the effect of which was
to deter the entry of overbuilders in the Philadelphia DMA.”
App. to Pet. for Cert. 192a-193a.?

The District Court further found that the damages result-
ing from overbuilder-deterrence impact could be calculated
on a classwide basis. To establish such damages, respond-
ents had relied solely on the testimony of Dr. James Mec-

to basic cable services) from Comcast, or any of its subsidiaries or affiliates
in Comecast’s Philadelphia cluster.” App. 35a.

3The District Court did not hold that the three alternative theories of
liability failed to establish antitrust impact, but merely that those theories
could not be determined in a manner common to all the class plaintiffs.
The other theories of liability may well be available for the plaintiffs to
pursue as individual actions. Any contention that the plaintiffs should be
allowed to recover damages attributable to all four theories in this class
action would erroneously suggest one of two things—either that the plain-
tiffs may also recover such damages in individual actions or that they are
precluded from asserting those theories in individual actions.
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Clave. Dr. McClave designed a regression model comparing
actual cable prices in the Philadelphia DMA with hypothet-
ical prices that would have prevailed but for petitioners’
allegedly anticompetitive activities. The model calculated
damages of $875,576,662 for the entire class. App. 1388a
(sealed). As Dr. McClave acknowledged, however, the
model did not isolate damages resulting from any one theory
of antitrust impact. Id., at 189a-190a. The District Court
nevertheless certified the class.

A divided panel of the Court of Appeals affirmed. On ap-
peal, petitioners contended the class was improperly certi-
fied because the model, among other shortcomings, failed to
attribute damages resulting from overbuilder deterrence,
the only theory of injury remaining in the case. The court
refused to consider the argument because, in its view, such
an “attac[k] on the merits of the methodology [had] no place
in the class certification inquiry.” 655 F. 3d 182, 207 (CA3
2011). The court emphasized that, “[a]t the class certifica-
tion stage,” respondents were not required to “tie each the-
ory of antitrust impact to an exact calculation of damages.”
Id., at 206. According to the court, it had “not reached the
stage of determining on the merits whether the methodology
is a just and reasonable inference or speculative.” Ibid.
Rather, the court said, respondents must “assure us that if
they can prove antitrust impact, the resulting damages are
capable of measurement and will not require labyrinthine
individual calculations.” Ibid. In the court’s view, that
burden was met because respondents’ model calculated
“supra-competitive prices regardless of the type of anticom-
petitive conduct.” Id., at 205.

We granted certiorari. 567 U. S. 933 (2012).*

4The question presented reads: “Whether a district court may certify a
class action without resolving whether the plaintiff class had introduced
admissible evidence, including expert testimony, to show that the case is
susceptible to awarding damages on a class-wide basis.” 567 U. S., at 933.
Respondents contend that petitioners forfeited their ability to answer this
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The class action is “an exception to the usual rule that
litigation is conducted by and on behalf of the individual
named parties only.” Califano v. Yamasaki, 442 U. S. 682,
700-701 (1979). To come within the exception, a party seek-
ing to maintain a class action “must affirmatively demon-
strate his compliance” with Rule 23. Wal-Mart Stores, Inc.
v. Dukes, 564 U. S. 338, 350 (2011). The Rule “does not set
forth a mere pleading standard.” Ibid. Rather, a party
must not only “be prepared to prove that there are in fact
sufficiently numerous parties, common questions of law or
fact,” typicality of claims or defenses, and adequacy of repre-
sentation, as required by Rule 23(a). Ibid. The party must
also satisfy through evidentiary proof at least one of the pro-
visions of Rule 23(b). The provision at issue here is Rule
23(b)(3), which requires a court to find that “the questions of
law or fact common to class members predominate over any
questions affecting only individual members.”

Repeatedly, we have emphasized that it “‘may be neces-
sary for the court to probe behind the pleadings before com-
ing to rest on the certification question,” and that certifica-
tion is proper only if ‘the trial court is satisfied, after a
rigorous analysis, that the prerequisites of Rule 23(a) have
been satisfied.”” Id., at 350-351 (quoting General Telephone
Co. of Southwest v. Falcon, 457 U. S. 147, 160-161 (1982)).
Such an analysis will frequently entail “overlap with the

question in the negative because they did not make an objection to the
admission of Dr. McClave’s testimony under the Federal Rules of Evi-
dence. See Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U. S. 579
(1993). Such a forfeit would make it impossible for petitioners to argue
that Dr. McClave’s testimony was not “admissible evidence” under the
Rules; but it does not make it impossible for them to argue that the evi-
dence failed “to show that the case is susceptible to awarding damages on
a class-wide basis.” Petitioners argued below, and continue to argue here,
that certification was improper because respondents had failed to establish
that damages could be measured on a classwide basis. That is the ques-
tion we address here.
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merits of the plaintiff’s underlying claim.” 564 U. S., at 351.
That is so because the “‘class determination generally in-
volves considerations that are enmeshed in the factual and
legal issues comprising the plaintiff’s cause of action.””
Ibid. (quoting Falcon, supra, at 160).

The same analytical principles govern Rule 23(b). If any-
thing, Rule 23(b)(3)’s predominance criterion is even more
demanding than Rule 23(a). Amchem Products, Inc. v.
Windsor, 521 U. S. 591, 623-624 (1997). Rule 23(b)(3), as an

{X3 2 3

adventuresome innovation,’” is designed for situations “‘in
which “class-action treatment is not as clearly called for.”’”
Wal-Mart, supra, at 362 (quoting Amchem, 521 U. S., at 614—
615). That explains Congress’s addition of procedural safe-
guards for (b)(3) class members beyond those provided for
(b)(1) or (b)(2) class members (e. g., an opportunity to opt
out), and the court’s duty to take a “‘close look’” at whether
common questions predominate over individual ones. Id.,
at 615.

III

Respondents’ class action was improperly certified under
Rule 23(b)(3). By refusing to entertain arguments against
respondents’ damages model that bore on the propriety of
class certification, simply because those arguments would
also be pertinent to the merits determination, the Court of
Appeals ran afoul of our precedents requiring precisely that
inquiry. And it is clear that, under the proper standard for
evaluating certification, respondents’ model falls far short of
establishing that damages are capable of measurement on
a classwide basis. Without presenting another methodol-
ogy, respondents cannot show Rule 23(b)(3) predominance:
Questions of individual damage calculations will inevitably
overwhelm questions common to the class. This case thus
turns on the straightforward application of class-certification
principles; it provides no occasion for the dissent’s extended
discussion, post, at 43-48 (GINSBURG and BREYER, JJ., dis-
senting), of substantive antitrust law.
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We start with an unremarkable premise. If respondents
prevail on their claims, they would be entitled only to dam-
ages resulting from reduced overbuilder competition, since
that is the only theory of antitrust impact accepted for class-
action treatment by the District Court. It follows that a
model purporting to serve as evidence of damages in this
class action must measure only those damages attributable
to that theory. If the model does not even attempt to do
that, it cannot possibly establish that damages are suscepti-
ble of measurement across the entire class for purposes of
Rule 23(b)(3). Calculations need not be exact, see Story
Parchment Co. v. Paterson Parchment Paper Co., 282 U. S.
555, 563 (1931), but at the class-certification stage (as at
trial), any model supporting a “plaintiff’s damages case must
be consistent with its liability case, particularly with respect
to the alleged anticompetitive effect of the violation.” ABA
Section of Antitrust Law, Proving Antitrust Damages: Legal
and Economic Issues 57, 62 (2d ed. 2010); see, e. g., Image
Tech. Servs. v. Eastman Kodak Co., 125 F. 3d 1195, 1224 (CA9
1997). And for purposes of Rule 23, courts must conduct a
“‘rigorous analysis’” to determine whether that is so. Wal-
Mart, supra, at 351.

The District Court and the Court of Appeals saw no need
for respondents to “tie each theory of antitrust impact” to a
calculation of damages. 655 F. 3d, at 206. That, they said,
would involve consideration of the “merits” having “no place
in the class certification inquiry.” Id., at 206-207. That
reasoning flatly contradicts our cases requiring a determina-
tion that Rule 23 is satisfied, even when that requires inquiry
into the merits of the claim. Wal-Mart, 564 U. S., at 350-
351, and n. 6. The Court of Appeals simply concluded that
respondents “provided a method to measure and quantify
damages on a class-wide basis,” finding it unnecessary to de-
cide “whether the methodology [was] a just and reasonable
inference or speculative.” 655 F. 3d, at 206. Under that
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logic, at the class-certification stage any method of measure-
ment is acceptable so long as it can be applied classwide, no
matter how arbitrary the measurements may be. Such a
proposition would reduce Rule 23(b)(3)’s predominance re-
quirement to a nullity.

B

There is no question that the model failed to measure dam-
ages resulting from the particular antitrust injury on which
petitioners’ liability in this action is premised.” The scheme
devised by respondents’ expert, Dr. McClave, sought to es-
tablish a “but for” baseline—a figure that would show what
the competitive prices would have been if there had been no
antitrust violations. Damages would then be determined by
comparing to that baseline what the actual prices were dur-
ing the charged period. The “but for” figure was calculated,
however, by assuming a market that contained none of the
four distortions that respondents attributed to petitioners’
actions. In other words, the model assumed the validity of
all four theories of antitrust impact initially advanced by
respondents: decreased penetration by satellite providers,
overbuilder deterrence, lack of benchmark competition, and
increased bargaining power. At the evidentiary hearing,
Dr. McClave expressly admitted that the model calculated
damages resulting from “the alleged anticompetitive conduct

>The dissent is of the view that what an econometric model proves is a
“question of fact” on which we will not “undertake to review concurrent
findings . . . by two courts below in the absence of a very obvious and
exceptional showing of error.” Post, at 46-47 (quoting United States v.
Virginia, 518 U. S. 515, 589, n. 5 (1996) (SCALIA, J., dissenting); internal
quotation marks omitted). To begin with, neither of the courts below
found that the model established damages attributable to overbuilding
alone. Second, while the data contained within an econometric model
may well be “questions of fact” in the relevant sense, what those data
prove is no more a question of fact than what our opinions hold. And
finally, even if it were a question of fact, concluding that the model here
established damages attributable to overbuilding alone would be “obvi-
ous[ly] and exceptional[ly]” erroneous.
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as a whole” and did not attribute damages to any one particu-
lar theory of anticompetitive impact. App. 189a-190a, 208a.

This methodology might have been sound, and might have
produced commonality of damages, if all four of those alleged
distortions remained in the case. But as Judge Jordan’s par-
tial dissent pointed out:

“[Blecause the only surviving theory of antitrust impact
is that clustering reduced overbuilding, for Dr. Mec-
Clave’s comparison to be relevant, his benchmark coun-
ties must reflect the conditions that would have pre-
vailed in the Philadelphia DMA but for the alleged
reduction in overbuilding. In all respects unrelated to
reduced overbuilding, the benchmark counties should re-
flect the actual conditions in the Philadelphia DMA, or
else the model will identify ‘damages’ that are not the
result of reduced overbuilding, or, in other words, that
are not the certain result of the wrong.” 655 F. 3d, at
216 (internal quotation marks omitted).

The majority’s only response to this was that “[a]t the class
certification stage we do not require that Plaintiffs tie each
theory of antitrust impact to an exact calculation of damages,
but instead that they assure us that if they can prove anti-
trust impact, the resulting damages are capable of meas-
urement and will not require labyrinthine individual calcula-
tions.” Id., at 206. But such assurance is not provided by
a methodology that identifies damages that are not the result
of the wrong. For all we know, cable subscribers in Glouces-
ter County may have been overcharged because of petition-
ers’ alleged elimination of satellite competition (a theory of
liability that is not capable of classwide proof); while sub-
seribers in Camden County may have paid elevated prices
because of petitioners’ increased bargaining power vis-a-vis
content providers (another theory that is not capable of class-
wide proof); while yet other subscribers in Montgomery
County may have paid rates produced by the combined ef-
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fects of multiple forms of alleged antitrust harm; and so
on. The permutations involving four theories of liability
and 2 million subscribers located in 16 counties are nearly
endless.

In light of the model’s inability to bridge the differences
between supracompetitive prices in general and supracom-
petitive prices attributable to the deterrence of overbuilding,
Rule 23(b)(3) cannot authorize treating subscribers within
the Philadelphia cluster as members of a single class.’
Prices whose level above what an expert deems “competi-
tive” has been caused by factors unrelated to an accepted
theory of antitrust harm are not “anticompetitive” in any
sense relevant here. “The first step in a damages study is
the translation of the legal theory of the harmful event into
an analysis of the economic impact of that event.” Federal
Judicial Center, Reference Manual on Scientific Evidence 432
(3d ed. 2011) (emphasis added). The District Court and the
Court of Appeals ignored that first step entirely.

The judgment of the Court of Appeals for the Third Cir-
cuit is reversed.

It is so ordered.

JUSTICE GINSBURG and JUSTICE BREYER, with whom
JUSTICE SOTOMAYOR and JUSTICE KAGAN join, dissenting.

Today the Court reaches out to decide a case hardly fit
for our consideration. On both procedural and substantive
grounds, we dissent.

I

This case comes to the Court infected by our misguided
reformulation of the question presented. For that reason

6We might add that even if the model had identified subscribers who
paid more solely because of the deterrence of overbuilding, it still would
not have established the requisite commonality of damages unless it plau-
sibly showed that the extent of overbuilding (absent deterrence) would
have been the same in all counties, or that the extent is irrelevant to effect
upon ability to charge supracompetitive prices.
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alone, we would dismiss the writ of certiorari as improvi-
dently granted.

Comcast sought review of the following question:
“[W]hether a district court may certify a class action without
resolving ‘merits arguments’ that bear on [Federal Rule of
Civil Procedure] 23’s prerequisites for certification, including
whether purportedly common issues predominate over indi-
vidual ones under Rule 23(b)(3).” Pet. for Cert. i. We
granted review of a different question: “Whether a district
court may certify a class action without resolving whether
the plaintiff class has introduced admissible evidence, in-
cluding expert testimony, to show that the case is susceptible
to awarding damages on a class-wide basis.” 567 U. S. 933
(2012) (emphasis added).

Our rephrasing shifted the focus of the dispute from the
District Court’s Rule 23(b)(3) analysis to its attention (or lack
thereof) to the admissibility of expert testimony. The par-
ties, responsively, devoted much of their briefing to the
question whether the standards for admissibility of expert
evidence set out in Federal Rule of Evidence 702 and Dau-
bert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579
(1993), apply in class certification proceedings. See Brief for
Petitioners 35-49; Brief for Respondents 24-37. Indeed, re-
spondents confirmed at oral argument that they understood
our rewritten question to center on admissibility, not Rule
23(b)(3). See, e. g., Tr. of Oral Arg. 25.

As it turns out, our reformulated question was inapt. To
preserve a claim of error in the admission of evidence, a
party must timely object to or move to strike the evidence.
Fed. Rule Evid. 103(a)(1). In the months preceding the
District Court’s class certification order, Comcast did not ob-
ject to the admission of Dr. MeClave’s damages model under
Rule 702 or Daubert. Nor did Comecast move to strike his
testimony and expert report. Consequently, Comcast for-
feited any objection to the admission of Dr. McClave’s model
at the certification stage. At this late date, Comcast may
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no longer argue that respondents’ damages evidence was
inadmissible.

Comcast’s forfeiture of the question on which we granted
review is reason enough to dismiss the writ as improvidently
granted. See Rogers v. United States, 522 U.S. 252, 259
(1998) (O’Connor, J., concurring in result) (“IW]e ought not
to decide the question if it has not been cleanly presented.”);
The Mownrosa v. Carbon Black Export, Inc., 359 U. S. 180,
183 (1959) (dismissal appropriate in light of “circumstances
... not fully apprehended at the time certiorari was granted”
(internal quotation marks omitted)). The Court, however,
elects to evaluate whether respondents “failed to show that
the case is susceptible to awarding damages on a class-wide
basis.” Amnte, at 33, n. 4 (internal quotation marks omitted).
To justify this second revision of the question presented, the
Court observes that Comcast “argued below, and continue[s]
to argue here, that certification was improper because re-
spondents had failed to establish that damages could be
measured on a classwide basis.” Ibid. And so Comcast
did, in addition to endeavoring to address the question on
which we granted review. By treating the first part of our
reformulated question as though it did not exist, the Court
is hardly fair to respondents.

Abandoning the question we instructed the parties to brief
does “not reflect well on the processes of the Court.”
Redrup v. New York, 386 U.S. 767, 772 (1967) (Harlan, J.,
dissenting). Taking their cue from our order, respondents
did not train their energies on defending the District Court’s
finding of predominance in their briefing or at oral argument.
The Court’s newly revised question, focused on predomi-
nance, phrased only after briefing was done, left respondents
without an unclouded opportunity to air the issue the Court
today decides against them. And by resolving a complex
and fact-intensive question without the benefit of full
briefing, the Court invites the error into which it has fallen.
See mfra, at 43—48.
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II

While the Court’s decision to review the merits of the Dis-
trict Court’s certification order is both unwise and unfair to
respondents, the opinion breaks no new ground on the stand-
ard for certifying a class action under Federal Rule of Civil
Procedure 23(b)(3). In particular, the decision should not be
read to require, as a prerequisite to certification, that dam-
ages attributable to a classwide injury be measurable “‘on a
class-wide basis.”” See ante, at 30 (acknowledging Court’s
dependence on the absence of contest on the matter in this
case); Tr. of Oral Arg. 41.

To gain class-action certification under Rule 23(b)(3), the
named plaintiff must demonstrate, and the District Court
must find, “that the questions of law or fact common to class
members predominate over any questions affecting only indi-
vidual members.” This predominance requirement is meant
to “tes[t] whether proposed classes are sufficiently cohesive
to warrant adjudication by representation,” Amchem Prod-
ucts, Inc. v. Windsor, 521 U. S. 591, 623 (1997), but it scarcely
demands commonality as to all questions. See TAA C.
Wright, A. Miller, & M. Kane, Federal Practice and Pro-
cedure §1778, p. 121 (3d ed. 2005) (hereinafter Wright,
Miller, & Kane). In particular, when adjudication of ques-
tions of liability common to the class will achieve economies
of time and expense, the predominance standard is generally
satisfied even if damages are not provable in the aggregate.
See Advisory Committee’s 1966 Notes on Fed. Rule Civ.
Proc. 23, 28 U. S. C. App., p. 141 (“[A] fraud perpetrated on
numerous persons by the use of similar misrepresentations
may be an appealing situation for a class action, and it may
remain so despite the need, if liability is found, for separate
determination of the damages suffered by individuals within
the class.”); TAA Wright, Miller, & Kane § 1781, at 235-237.*

*A class may be divided into subclasses for adjudication of damages.
Fed. Rule Civ. Proc. 23(c)(4)-(5). Or, at the outset, a class may be certi-
fied for liability purposes only, leaving individual damages calculations to
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Recognition that individual damages calculations do not
preclude class certification under Rule 23(b)(3) is well-nigh
universal. See 2 W. Rubenstein, Newberg on Class Actions
§4:54, p. 205 (5th ed. 2012) (ordinarily, “individual damagel[s]
calculations should not scuttle class certification under Rule
23(b)(3)”). Legions of appellate decisions across a range of
substantive claims are illustrative. See, e.g., Tardiff v.
Knox County, 365 F. 3d 1, 6 (CA1 2004) (Fourth Amend-
ment); Chiang v. Veneman, 385 F. 3d 256, 273 (CA3 2004)
(Equal Credit Opportunity Act); Bertulli v. Independent
Assn. of Continental Pilots, 242 F. 3d 290, 298 (CA5 2001)
(Labor-Management Reporting and Disclosure Act and Rail-
way Labor Act); Beattie v. CenturyTel, Inc., 511 F. 3d 554,
564-566 (CA6 2007) (Federal Communications Act); Arreola
v. Godinez, 546 F. 3d 788, 801 (CAT 2008) (Eighth Amend-
ment). Antitrust cases, which typically involve common al-
legations of antitrust violation, antitrust impact, and the fact
of damages, are classic examples. See In re Visa Check/
MasterMoney Antitrust Litigation, 280 F. 3d 124, 139-140
(CA2 2001). See also 2A P. Areeda, H. Hovenkamp, R.
Blair, & C. Durrance, Antitrust Law {331, p. 56 (3d ed. 2007)
(hereinafter Areeda & Hovenkamp); 6 A. Conte & H. New-
berg, Newberg on Class Actions §18:27, p. 91 (4th ed. 2002).
As this Court has rightly observed, “[plredominance is a test
readily met” in actions alleging “violations of the antitrust
laws.”  Awmchem, 521 U. S., at 625.

The oddity of this case, in which the need to prove
damages on a classwide basis through a common methodol-
ogy was never challenged by respondents, see Brief for
Plaintiffs-Appellees in No. 10-2865 (CA3), pp. 39-40, is a fur-
ther reason to dismiss the writ as improvidently granted.
The Court’s ruling is good for this day and case only. In the
mine run of cases, it remains the “black letter rule” that a

subsequent proceedings. See 2 W. Rubenstein, Newberg on Class Actions
§4:54, pp. 206-208 (5th ed. 2012). Further, a certification order may be
altered or amended as the case unfolds. Rule 23(c)(1)(C).
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class may obtain certification under Rule 23(b)(3) when liabil-
ity questions common to the class predominate over damages
questions unique to class members. 2 Rubenstein, supra,
§4:54, at 208.

I11

Incautiously entering the fray at this interlocutory stage,
the Court sets forth a profoundly mistaken view of antitrust
law. And in doing so, it relies on its own version of the facts,
a version inconsistent with factual findings made by the Dis-
trict Court and affirmed by the Court of Appeals.

A

To understand the antitrust problem, some (simplified)
background discussion is necessary. Plaintiffs below, re-
spondents here, alleged that Comecast violated §§1 and 2 of
the Sherman Act. See 15 U.S.C. §§1, 2. For present pur-
poses, the §2 claim provides the better illustration. A firm
is guilty of monopolization under §2 if the plaintiff proves
(1) “the possession of monopoly power in the relevant mar-
ket” and (2) “the willful acquisition or maintenance of that
power[,] as distinguished from growth or development as a
consequence of a superior product, business acumen, or his-
toric accident.” United States v. Grinnell Corp., 384 U. S.
563, 570-571 (1966). A private plaintiff seeking damages
must also show that (3) the monopolization caused “injur[y].”
15 U.S.C. §15. We have said that antitrust injuries must
be “of the type the antitrust laws were intended to prevent
and that flof[w] from that which makes defendants’ acts un-
lawful.” Atlantic Richfield Co. v. USA Petroleum Co., 495
U.S. 328, 334 (1990) (quoting Brunswick Corp. v. Pueblo
Bowl-O-Mat, Inc., 429 U.S. 477, 489 (1977)). See 2A
Areeda & Hovenkamp §391a, at 320 (To prove antitrust in-
jury, “[a] private plaintiff must identify the economic ration-
ale for a business practice’s illegality under the antitrust
laws and show that its harm flows from whatever it is that
makes the practice unlawful.”).
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As plaintiffs below, respondents attempted to meet these
requirements by showing that (1) Comcast obtained a 60% or
greater share of the Philadelphia market, and that its share
provides it with monopoly power; (2) Comeast acquired its
share through exclusionary conduct consisting of a series of
mergers with competitors and “swaps” of customers and lo-
cations; and (3) Comcast consequently injured respondents
by charging them supracompetitive prices.

If, as respondents contend, Philadelphia is a separate well-
defined market, and the alleged exclusionary conduct permit-
ted Comcast to obtain a market share of at least 60%, then
proving the §2 violation may not be arduous. As a point of
comparison, the Government considers a market shared by
four firms, each of which has 25% market share, to be “highly
concentrated.” Dept. of Justice & Federal Trade Commis-
sion, Horizontal Merger Guidelines §5.3, p. 19 (2010). A
market, such as the one alleged by respondents, where one
firm controls 60% is far worse. See id., §5.3, at 18-19, and
n. 9 (using a concentration index that determines a market’s
concentration level by summing the squares of each firm’s
market share, one firm with 100% yielding 10,000, five firms
with 20% each yielding 2,000, while a market where one firm
accounts for 60% yields an index number of at least 3,600).
The Guidelines, and any standard antitrust treatise, explain
why firms in highly concentrated markets normally have the
power to raise prices significantly above competitive levels.
See, e. g., 2B Areeda & Hovenkamp {503, at 115.

B

So far there is agreement. But consider the last matter
respondents must prove: Can they show that Comcast in-
jured them by charging higher prices? After all, a firm
with monopoly power will not necessarily exercise that
power by charging higher prices. It could instead act less
competitively in other ways, such as by leading the quiet
life. See J. Hicks, Annual Survey of Economic Theory: The
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Theory of Monopoly, 3 Econometrica 1, 8 (1935) (“The best
of all monopoly profits is a quiet life.”).

It is at this point that Dr. McClave’s model enters the
scene. His model first selects a group of comparable
outside-Philadelphia “benchmark” counties, where Comcast
enjoyed a lower market share (and where satellite broadcast-
ing accounted for more of the local business). Using multiple-
regression analysis, McClave’s model measures the effect of
the anticompetitive conduct by comparing the class counties
to the benchmark counties. The model concludes that the
prices Philadelphia area consumers would have paid had the
Philadelphia counties shared the properties of the bench-
mark counties (including a diminished Comecast market
share) would have been 13.1% lower than those they actually
paid. Thus, the model provides evidence that Comcast’s an-
ticompetitive conduct, which led to a 60% market share,
caused the class to suffer injuriously higher prices.

C
1

The special antitrust-related difficulty present here stems
from the manner in which respondents attempted to prove
their antitrust injuries. They proffered four “non-exclusive
mechanisms” that allegedly “cause[d] the high prices” in the
Philadelphia area. App. 403a. Those four theories posit
that (1) due to Comeast’s acquisitions of competitors, custom-
ers found it more difficult to compare prices; (2) one set of
potential competitors, namely, Direct Broadcast Satellite
companies, found it more difficult to obtain access to local
sports broadcasts and consequently decided not to enter the
Philadelphia market; (3) Comecast’s ability to obtain program-
ming material at lower prices permitted it to raise prices;
and (4) a number of potential competitors (called “overbuild-
ers”), whose presence in the market would have limited
Comecast’s power to raise prices, were ready to enter some
parts of the market but decided not to do so in light of Com-
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cast’s anticompetitive conduct. 264 F. R. D. 150, 161-162
(ED Pa. 2010).

For reasons not here relevant, the District Court found
the first three theories inapplicable and limited the liability-
phase proof to the “overbuilder” theory. See App. to Pet.
for Cert. 192a-193a. It then asked the parties to brief
whether doing so had any impact on the viability of Mec-
Clave’s model as a measure of classwide damages. See 264
F. R. D, at 190. After considering the parties’ arguments,
the District Court found that striking the three theories
“does not impeach Dr. McClave’s damages model” because
“lalny anticompetitive conduct is reflected in the [higher
Philadelphia] price [which Dr. McClave’s model determines],
not in the [model’s] selection of the comparison counties,
[i. e., the lower price ‘benchmark counties’ with which the
Philadelphia area prices were compared].” Id., at 190-191.
The court explained that “whether or not we accepted all
[four] . .. theories ... is inapposite to Dr. McClave’s methods
of choosing benchmarks.” Ibid. On appeal, the Third Cir-
cuit held that this finding was not an abuse of discretion.
655 F. 3d 182, 207 (2011).

2

The Court, however, concludes that “the model failed to
measure damages resulting from the particular antitrust in-
jury on which petitioners’ liability in this action is premised.”
Ante, at 36. To reach this conclusion the Court must con-
sider fact-based matters, namely, what this econometric
multiple-regression model is about, what it proves, and how
it does so. And it must overturn two lower courts’ related
factual findings to the contrary.

We are normally “reluctant to disturb findings of fact in
which two courts below have concurred.” United States v.
Doe, 465 U. S. 605, 614 (1984). See also United States v. Vir-
gimia, 518 U. S. 515, 589, n. 5 (1996) (SCALIA, J., dissenting)
(noting “our well-settled rule that we will not ‘undertake to
review concurrent findings of fact by two courts below in the


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


Cite as: 569 U. S. 27 (2013) 47

GINSBURG and BREYER, JJ., dissenting

absence of a very obvious and exceptional showing of error’”
(quoting Graver Tank & Mfg. Co. v. Linde Air Products Co.,
336 U. S. 271, 275 (1949))). Here, the District Court found
McClave’s econometric model capable of measuring damages
on a classwide basis, even after striking three of the injury
theories. 264 F. R. D., at 190-191. Contrary to the Court’s
characterization, see ante, at 36, n. 5, this was not a legal
conclusion about what the model proved; it was a factual
finding about how the model worked. Under our typical
practice, we should leave that finding alone.

In any event, as far as we can tell, the lower courts were
right. On the basis of the record as we understand it, the
Distriet Court did not abuse its discretion in finding that
McClave’s model could measure damages suffered by the
class—even if the damages were limited to those caused by
deterred overbuilding. That is because respondents alleged
that Comcast’s anticompetitive conduct increased Comcast’s
market share (and market power) by deterring potential en-
trants, in particular, overbuilders, from entering the Phila-
delphia area market. See App. 43a-66a. By showing that
this was so, respondents’ proof tends to show the same in
respect to other entrants. The overbuilders’ failure to enter
deprives the market of the price discipline that their entry
would have provided in other parts via threat of the over-
builders’ expansion or that of others potentially led on by
their example. Indeed, in the District Court, Comcast ar-
gued that the three other theories, i. e., the three rejected
theories, had no impact on prices. See 264 F. R. D., at 166,
176, 180-181. If Comcast was right, then the damages Mec-
Clave’s model found must have stemmed exclusively from
conduct that deterred new entry, say, from “overbuilders.”
Not surprisingly, the Court offers no support at all for its
contrary conclusion, namely, that the District Court’s finding
was “‘obvious[ly] and exceptional[ly]’ erroneous.” Amnte, at
36, n. 5 (quoting Virginia, 518 U.S., at 589, n. 5 (SCALIA,
J., dissenting)).
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We are particularly concerned about the matter because
the Court, in reaching its contrary conclusion, makes broad
statements about antitrust law that it could not mean to
apply in other cases. The Court begins with what it calls
an “unremarkable premise” that respondents could be
“entitled only to damages resulting from reduced over-
builder competition.” Amnte, at 35. In most §2 cases, how-
ever, the Court’s starting place would seem remarkable,
not “unremarkable.”

Suppose in a different case a plaintiff were to prove that
Widget, Inc., has obtained, through anticompetitive means,
a 90% share of the California widget market. Suppose the
plaintiff also proves that the two small remaining firms—one
in Ukiah, the other in San Diego—Ilack the capacity to ex-
pand their widget output to the point where that possibility
could deter Widget, Inc., from raising its prices. Suppose
further that the plaintiff introduces a model that shows Cali-
fornia widget prices are now twice those in every other
State, which, the model concludes is (after accounting for
other possible reasons) the result of lack of competition in
the California widget market. Why would a court hearing
that case restrict damages solely to customers in the vicinity
of Ukiah and San Diego?

Like the model in this example, Dr. McClave’s model does
not purport to show precisely how Comcast’s conduct led
to higher prices in the Philadelphia area. It simply shows
that Comcast’s conduct brought about higher prices. And it
measures the amount of subsequent harm.

& & &

Because the parties did not fully argue the question the
Court now answers, all Members of the Court may lack a
complete understanding of the model or the meaning of re-
lated statements in the record. The need for focused argu-
ment is particularly strong here where, as we have said, the
underlying considerations are detailed, technical, and fact
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based. The Court departs from our ordinary practice, risks
inaccurate judicial decisionmaking, and is unfair to respond-
ents and the courts below. For these reasons, we would not
disturb the Court of Appeals’ judgment and, instead, would
dismiss the writ as improvidently granted.
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MILLBROOK ». UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE THIRD CIRCUIT

No. 11-10362. Argued February 19, 2013—Decided March 27, 2013

The Federal Tort Claims Act (FTCA) waives the Government’s sovereign
immunity from tort suits, but excepts from that waiver certain inten-
tional torts, 28 U. S. C. §2680(h). Section 2680(h), in turn, contains a
proviso that extends the waiver of immunity to claims for six intentional
torts, including assault and battery, that are based on the “acts or omis-
sions” of an “investigative or law enforcement officer,” 7. e., a federal
officer “who is empowered by law to execute searches, to seize evidence,
or to make arrests.” Petitioner Millbrook, a federal prisoner, sued the
United States under the FTCA, alleging, inter alia, assault and battery
by correctional officers. The District Court granted the Government
summary judgment, and the Third Circuit affirmed, hewing to its prece-
dent that the “law enforcement proviso” applies only to tortious conduct
that occurs during the course of executing a search, seizing evidence, or
making an arrest.

Held: The law enforcement proviso extends to law enforcement officers’
acts or omissions that arise within the scope of their employment,
regardless of whether the officers are engaged in investigative or law
enforcement activity, or are executing a search, seizing evidence, or
making an arrest. The proviso’s plain language supports this conclu-
sion. On its face, the proviso applies where a claim arises out of one
of six intentional torts and is related to the “acts or omissions” of an
“investigative or law enforcement officer.” §2680(h). And by cross-
referencing §1346(b), the proviso incorporates an additional require-
ment that the “acts or omissions” occur while the officer is “acting
within the scope of his office or employment.” §1346(b)(1). Nothing
in §2680(h)’s text supports further limiting the proviso to conduct aris-
ing out of searches, seizures of evidence, or arrests. The FTCA’s only
reference to those terms is in §2680(h)’s definition of “investigative or
law enforcement officer,” which focuses on the status of persons whose
conduct may be actionable, not the types of activities that may give rise
to a claim. This confirms that Congress intended immunity determina-
tions to depend on a federal officer’s legal authority, not on a particular
exercise of that authority. Nor does the proviso indicate that a waiver
of immunity requires the officer to be engaged in investigative or law
enforcement activity. The text never uses those terms. Had Congress
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intended to further narrow the waiver’s scope, it could have used lan-
guage to that effect. See Ali v. Federal Bureaw of Prisons, 552 U. S.
214, 227.  Pp. 54-57.

477 Fed. Appx. 4, reversed and remanded.

THOMAS, J., delivered the opinion for a unanimous Court.

Christopher J. Paolella, by appointment of the Court, 568
U. S. 939, argued the cause and filed briefs for petitioner.

Anthony A. Yang argued the cause for the United States
in support of reversal. With him on the briefs were Solici-
tor General Verrilli, Principal Deputy Assistant Attorney
General Delery, Deputy Solicitor General Kneedler, Mark
B. Stern, and Jonathan H. Levy.

Jeffrey S. Bucholtz, by invitation of the Court, 568 U. S.
1046, argued the cause and filed a brief as amicus curiae in
support of the judgment below.*

JUSTICE THOMAS delivered the opinion of the Court.

Petitioner Kim Millbrook, a prisoner in the custody of the
Federal Bureau of Prisons (BOP), alleges that correctional
officers sexually assaulted and verbally threatened him while
he was in their custody. Millbrook filed suit in Federal Dis-
trict Court under the Federal Tort Claims Act (FTCA or
Act), 28 U. S. C. §§ 1346(b), 2671-2680, which waives the Gov-
ernment’s sovereign immunity from tort suits, including
those based on certain intentional torts committed by federal
law enforcement officers, §2680(h). The District Court dis-
missed Millbrook’s action, and the Court of Appeals affirmed.
The Court of Appeals held that, while the FTCA waives the
United States’ sovereign immunity for certain intentional

*Briefs of amici curiae urging reversal were filed for the Lewisburg
Prison Project by Ronald C. Travis; and for The Rutherford Institute by
John W. Whitehead, Rita M. Dunaway, and Charles 1. Lugosi. Douglas
Hallward-Driemeier and Susan L. Sommer filed a brief for the Lambda
Legal Defense and Education Fund, Inc., et al. as amici curiae urging
vacatur.
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torts by law enforcement officers, it only does so when the
tortious conduct occurs in the course of executing a search,
seizing evidence, or making an arrest. Petitioner contends
that the FTCA’s waiver is not so limited. We agree and
reverse the judgment of the Court of Appeals.!

I
A

The FTCA “was designed primarily to remove the sover-
eign immunity of the United States from suits in tort.”
Levin v. United States, 568 U. S. 503, 506 (2013) (internal
quotation marks omitted). The Act gives federal district
courts exclusive jurisdiction over claims against the United
States for “injury or loss of property, or personal injury
or death caused by the negligent or wrongful act or omis-
sion” of a federal employee “acting within the scope of his
office or employment.” 28 U. S. C. §1346(b)(1). This broad
waiver of sovereign immunity is subject to a number of ex-
ceptions set forth in §2680. One such exception, relating to
intentional torts, preserves the Government’s immunity from
suit for “[alny claim arising out of assault, battery, false im-
prisonment, false arrest, malicious prosecution, abuse of
process, libel, slander, misrepresentation, deceit, or interfer-
ence with contract rights.” §2680(h). We have referred to
§2680(h) as the “intentional tort exception.” Levin, supra,
at 507 (internal quotation marks omitted).

In 1974, Congress carved out an exception to §2680(h)’s
preservation of the United States’ sovereign immunity for
intentional torts by adding a proviso covering claims that
arise out of the wrongful conduct of law enforcement officers.
See Act of Mar. 16, 1974, Pub. L. 93-253, §2, 88 Stat. 50.
Known as the “law enforcement proviso,” this provision ex-

! Because no party defends the judgment, we appointed Jeffrey S. Buc-
holtz to brief and argue this case, as amicus curiae, in support of the
judgment below. 568 U.S. 1046 (2012). Amicus Bucholtz has ably dis-
charged his assigned responsibilities, and the Court thanks him for his
well-stated arguments.
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tends the waiver of sovereign immunity to claims for six in-
tentional torts, including assault and battery, that are based
on the “acts or omissions of investigative or law enforcement
officers.” §2680(h). The proviso defines “‘investigative or
law enforcement officer’” to mean “any officer of the United
States who is empowered by law to execute searches, to seize
evidence, or to make arrests for violations of Federal law.”
Ibid.
B

On January 18, 2011, Millbrook filed suit against the
United States under the FTCA, asserting claims of negli-
gence, assault, and battery. In his complaint, Millbrook al-
leged that, on March 5, 2010, he was forced to perform oral
sex on a BOP correctional officer, while another officer held
him in a choke hold and a third officer stood watch nearby.
Millbrook claimed that the officers threatened to kill him if
he did not comply with their demands. Millbrook alleged
that he suffered physical injuries as a result of the incident
and, accordingly, sought compensatory damages.

The Government argued that the FTCA did not waive the
United States’ sovereign immunity from suit on Millbrook’s
intentional tort claims, because they fell within the inten-
tional tort exception in §2680(h). The Government con-
tended that §2680(h)’s law enforcement proviso did not save
Millbrook’s claims because of the Third Circuit’s binding
precedent in Pooler v. United States, 787 F. 2d 868 (1986),
which interpreted the proviso to apply only to tortious con-
duct that occurred during the course of “executing a search,
seizing evidence, or making an arrest.” Id., at 872. The
District Court agreed and granted summary judgment for
the United States because the alleged conduct “did not take
place during an arrest, search, or seizure of evidence.” Civ.
Action No. 3:11-cv-00131 (MD Pa., Feb. 16, 2012), App. 96.2

2The District Court also concluded that Millbrook failed to state an ac-
tionable negligence claim because “it is clear that the alleged assault and
battery was intentional.” App. 96. This issue is not before us.
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The Third Circuit affirmed. 477 Fed. Appx. 4, 5-6 (2012)
(per curiam,).

We granted certiorari, 567 U. S. 968 (2012), to resolve a
Circuit split concerning the circumstances under which in-
tentionally tortious conduct by law enforcement officers can
give rise to an actionable claim under the FTCA. Compare
Pooler, supra; and Orsay v. United States Dept. of Justice,
289 F. 3d 1125, 1136 (CA9 2002) (law enforcement proviso
“reaches only those claims asserting that the tort occurred
m the course of investigative or law enforcement activities”
(emphasis added)), with Ignacio v. United States, 674 F. 3d
252, 256 (CA4 2012) (holding that the law enforcement pro-
viso “waives immunity whenever an investigative or law en-
forcement officer commits one of the specified intentional
torts, regardless of whether the officer is engaged in investi-
gative or law enforcement activity” (emphasis added)).

II

The FTCA waives the United States’ sovereign immunity
for certain intentional torts committed by law enforcement
officers. The portion of the Act relevant here provides:

“The provisions of this chapter and section 1346(b) of
this title shall not apply to—

“(h) Any claim arising out of assault, battery, false im-
prisonment, false arrest, malicious prosecution, abuse
of process, libel, slander, misrepresentation, deceit, or
interference with contract rights: Provided, That, with
regard to acts or omissions of investigative or law en-
forcement officers of the United States Government, the
provisions of this chapter and section 1346(b) of this title
shall apply to any claim arising . . . out of assault, bat-
tery, false imprisonment, false arrest, abuse of process,
or malicious prosecution.” 28 U. S. C. §2680(h).

On its face, the law enforcement proviso applies where a
claim both arises out of one of the proviso’s six intentional
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torts, and is related to the “acts or omissions” of an “investi-
gative or law enforcement officer.” The proviso’s cross-
reference to § 1346(b) incorporates an additional requirement
that the acts or omissions giving rise to the claim occur while
the officer is “acting within the scope of his office or employ-
ment.” §1346(b)(1). The question in this case is whether
the FTCA further limits the category of “acts or omissions”
that trigger the United States’ liability.?

The plain language of the law enforcement proviso an-
swers when a law enforcement officer’s “acts or omissions”
may give rise to an actionable tort claim under the FTCA.
The proviso specifies that the conduct must arise from one of
the six enumerated intentional torts and, by expressly cross-
referencing § 1346(b), indicates that the law enforcement of-
ficer’s “acts or omissions” must fall “within the scope of his
office or employment.” §§2680(h), 1346(b)(1). Nothing in
the text further qualifies the category of “acts or omissions”
that may trigger FTCA liability.

A number of lower courts have nevertheless read into the
text additional limitations designed to narrow the scope of
the law enforcement proviso. The Ninth Circuit, for in-
stance, held that the law enforcement proviso does not apply
unless the tort was “committed in the course of investigative
or law enforcement activities.” Orsay, supra, at 1135. As
noted, the Third Circuit construed the law enforcement pro-
viso even more narrowly in holding that it applies only to
tortious conduct by federal officers during the course of “exe-
cuting a search, seizing evidence, or making an arrest.”
Pooler, supra, at 872. Court-appointed amicus curiae
(Amicus) similarly asks us to construe the proviso to waive
“sovereign immunity only for torts committed by federal of-

3The Government conceded in the proceedings below that the correc-
tional officer whose alleged conduct is at issue was acting within the scope
of his employment and that the named correctional officers qualify as “in-
vestigative or law enforcement officers” within the meaning of the FTCA.
App. 54-55, 84-85; Brief for United States 30. Accordingly, we express
no opinion on either of these issues.
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ficers acting in their capacity as ‘investigative or law enforce-
ment officers.”” Brief for Amicus 5. Under this approach,
the conduct of federal officers would be actionable only when
it “aris[es] out of searches, seizures of evidence, arrests, and
closely related exercises of investigative or law-enforcement
authority.” Ibid.

None of these interpretations finds any support in the text
of the statute. The FTCA’s only reference to “searches,”
“seiz[ures of] evidence,” and “arrests” is found in the statu-
tory definition of “investigative or law enforcement officer.”
§2680(h) (defining “‘investigative or law enforcement offi-
cer’” to mean any federal officer who is “empowered by law
to execute searches, to seize evidence, or to make arrests
for violations of Federal law”). By its terms, this provision
focuses on the status of persons whose conduct may be ac-
tionable, not the types of activities that may give rise to
a tort claim against the United States. The proviso thus
distinguishes between the acts for which immunity is waived
(e. g., assault and battery), and the class of persons whose
acts may give rise to an actionable FTCA claim. The plain
text confirms that Congress intended immunity determina-
tions to depend on a federal officer’s legal authority, not on
a particular exercise of that authority. Consequently, there
is no basis for concluding that a law enforcement officer’s
intentional tort must occur in the course of executing a
search, seizing evidence, or making an arrest in order to sub-
ject the United States to liability.

Nor does the text of the proviso provide any indication
that the officer must be engaged in “investigative or law en-
forcement activity.” Indeed, the text never uses the term.
Amicus contends that we should read the reference to “in-
vestigative or law enforcement officer” as implicitly limiting
the proviso to claims arising from actions taken in an officer’s
investigative or law enforcement capacity. But there is no
basis for so limiting the term when Congress has spoken
directly to the circumstances in which a law enforcement
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officer’s conduct may expose the United States to tort liabil-
ity. Under the proviso, an intentional tort is not actionable
unless it occurs while the law enforcement officer is “acting
within the scope of his office or employment.” §§2680(h),
1346(b)(1). Had Congress intended to further narrow the
scope of the proviso, Congress could have limited it to claims
arising from “acts or omissions of investigative or law en-
forcement officers acting in a law enforcement or investiga-
tive capacity.” See Ali v. Federal Bureaw of Prisons, 552
U. S. 214, 227 (2008). Congress adopted similar limitations
in neighboring provisions, see §2680(a) (referring to “[alny
claim based upon an act or omission of an employee of the
Government . . . in the execution of a statute or requlation”
(emphasis added)), but did not do so here. We, therefore,
decline to read such a limitation into unambiguous text.
Jimenez v. Quarterman, 555 U. S. 113, 118 (2009) (“[W]hen
the statutory language is plain, we must enforce it according
to its terms”); Barnhart v. Sigmon Coal Co., 534 U. S. 438,
450 (2002) (“The inquiry ceases if the statutory language is
unambiguous and the statutory scheme is coherent and con-
sistent” (internal quotation marks omitted)).

& & &

We hold that the waiver effected by the law enforcement
proviso extends to acts or omissions of law enforcement offi-
cers that arise within the scope of their employment, regard-
less of whether the officers are engaged in investigative or
law enforcement activity, or are executing a search, seizing
evidence, or making an arrest. Accordingly, we reverse the
judgment of the Court of Appeals and remand the case for
further proceedings consistent with this opinion.

It is so ordered.
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MARSHALL, WARDEN ». RODGERS

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

No. 12-382. Decided April 1, 2013

Respondent Rodgers waived his right to counsel three times before ulti-

mately proceeding to trial pro se. After the jury returned a guilty
verdict, he asked the state trial court to reappoint counsel to help him
file a motion for a new trial, but provided no support for that request
even when offered the chance to do so. The court denied his request
as well as his pro se motion for a new trial. The California Court of
Appeal affirmed, concluding that, among other things, respondent’s his-
tory of vacillating between self-representation and representation by
court-appointed counsel, his failure to support his request for counsel,
and his demonstrated competence in defending his case justified the
trial court’s refusal to appoint post-trial counsel. Respondent then
sought federal habeas relief, arguing that the state courts had violated
his Sixth Amendment right to counsel. The District Court denied his
petition, but the Court of Appeals for the Ninth Circuit reversed. It
concluded that this Court’s cases, as interpreted by the Ninth and other
Circuits, established that, absent bad faith, a defendant’s waiver of his
right to trial counsel does not bar a future request for counsel at a
later critical stage of the prosecution and that a new-trial motion is a
critical stage.

Held: The Court of Appeals erred in concluding that respondent’s claim is

supported by “clearly established Federal law, as determined by” this
Court, 28 U. S. C. §2254(d)(1). This Court has neither announced nor
established a rule about whether and to what extent a trial judge has
discretion to deny a request for counsel’s reappointment after a defend-
ant validly waived his right to counsel at an earlier stage. California
affords trial judges the discretion to deny such a request based on the
totality of the circumstances. The Court of Appeals was empowered
by §2254(d)(1) only to determine whether that approach is contrary to,
or an unreasonable application of, the general standards established by
this Court’s assistance-of-counsel cases. Instead, it rested its judgment
in part on the mistaken belief that circuit precedent may be used to
refine or sharpen a general principle of Supreme Court jurisprudence
into a specific legal rule that this Court has not announced.

Certiorari granted; 678 F. 3d 1149, reversed and remanded.
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PER CURIAM.

Respondent Otis Lee Rodgers, challenging his state con-
viction, sought a writ of habeas corpus from the United
States District Court for the Central District of California.
He claimed the state courts violated his Sixth Amendment
right to effective assistance of counsel by declining to ap-
point an attorney to assist in filing a motion for a new trial
notwithstanding his three prior waivers of the right to coun-
seled representation. The District Court denied respond-
ent’s petition, and he appealed to the Court of Appeals for
the Ninth Circuit, which granted habeas relief. 678 F. 3d
1149, 1163 (2012). Because the Court of Appeals erred in
concluding that respondent’s claim is supported by “clearly
established Federal law, as determined by the Supreme
Court of the United States,” 28 U. S. C. §2254(d)(1), its judg-
ment must be reversed.

I

In 2001, the State of California charged respondent with
making criminal threats, assault with a firearm, and being a
felon in possession of a firearm and ammunition. Before his
arraignment, respondent executed a valid waiver of his Sixth
Amendment right to counsel, electing to represent himself.
See Faretta v. California, 422 U.S. 806, 807 (1975). By
the time of his preliminary hearing, however, respondent
changed his mind and retained counsel. Then, two months
later, he fired his lawyer and again waived his right to coun-
sel. Two months after that, respondent again changed his
mind and asked the court to appoint an attorney. The court
did so. Shortly before trial, however, respondent for the
third time surrendered his right to counsel. He proceeded
to trial pro se. On June 27, 2003, the jury returned a verdict
of guilty.

After the verdict was read, respondent asked the state
trial court to provide an attorney to help him file a motion
for a new trial. The trial judge deferred ruling on the mo-
tion to appoint counsel, and respondent later renewed the
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request in writing. Neither the oral nor the written motion
included reasons in support of his request; and when offered
a chance to supplement or explain his motion at a later hear-
ing, respondent declined to do so. The trial court denied the
request for counsel. Respondent’s pro se motion for a new
trial was likewise denied.

On direct review the California Court of Appeal affirmed
respondent’s convictions and sentence. As relevant here, it
concluded that his history of vacillating between counseled
and self-representation, the lack of support for his motion,
his demonstrated competence in defending his case, and his
insistence that he “‘clould] do the motion [him]self’” but
“‘just need[ed] time to perfect it,”” App. to Pet. for Cert.
129-130, justified the trial court’s denial of his post-trial
request for counsel. The state appellate court also distin-
guished its decision from that of the Court of Appeals for
the Ninth Circuit in Menefield v. Borg, 881 F. 2d 696 (1989),
reasoning that the habeas petitioner in Menefield had stated
reasons justifying his request for counsel, whereas respond-
ent’s request was unreasoned and unexplained. The state
appellate court concluded that “[blecause the [trial] court
was not given any reason to grant [respondent’s] motion, we
cannot find that the court abused its discretion in declining
to do so.” App. to Pet. for Cert. 130.

Having failed to obtain relief in state court, respondent
filed a federal habeas petition, arguing that the California
courts had violated his Sixth Amendment right to counsel by
not providing an attorney to help with his new-trial motion.
The District Court denied the petition but granted a certifi-
cate of appealability. The Court of Appeals reversed, hold-
ing that respondent’s “Sixth Amendment right to counsel
was violated when the trial court denied his timely request
for representation for a new trial motion.” 678 F. 3d, at
1163.

To reach the conclusion that respondent’s right to counsel
in these circumstances was clearly established by the Su-
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preme Court of the United States, the Court of Appeals for
the Ninth Circuit invoked certain Sixth Amendment prec-
edents from its own earlier cases and from cases in other
Circuits. From those precedents, the panel identified two
relevant principles that it deemed to have been clearly estab-
lished by this Court’s cases: first, that a defendant’s waiver
of his right to trial counsel does not bar his later election to
receive assistance of counsel at a later critical stage of the
prosecution, absent proof by the State that the reappoint-
ment request was made in bad faith, see id., at 1159-1162;
and, second, that a new-trial motion is a critical stage, see
id., at 1156-1159. Combining these two propositions, the
court held that respondent had a clearly established right to
the reappointment of counsel for purposes of his new-trial
motion, and that the California courts—which vest the trial
judge with discretion to approve or deny such requests based
on the totality of the circumstances, see People v. Lawley, 27
Cal. 4th 102, 147-151, 38 P. 3d 461, 493-495 (2002)—violated
that right by refusing to order the reappointment of counsel.
678 F. 3d, at 1162-1163.
II

The starting point for cases subject to §2254(d)(1) is to
identify the “clearly established Federal law, as determined
by the Supreme Court of the United States,” that governs
the habeas petitioner’s claims. See Williams v. Taylor, 529
U. S. 362, 412 (2000); Knowles v. Mirzayance, 556 U. S. 111,
122 (2009). As indicated above, the parties here dispute
whether two principles of law are clearly established under
this framework. One is whether, after a defendant’s valid
waiver of his right to trial counsel under Faretta, a post-
trial, preappeal motion for a new trial is a critical stage of
the prosecution. For purposes of analysis here, it will be
assumed, without so holding, that it is.

The other disputed question is whether, after a defendant’s
valid waiver of counsel, a trial judge has discretion to deny
the defendant’s later request for reappointment of counsel.
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In resolving this question in respondent’s favor, the Court of
Appeals first concluded (correctly) that “the Supreme Court
has never explicitly addressed a criminal defendant’s ability
to re-assert his right to counsel” once he has validly waived
it. 678 F. 3d, at 1159 (internal quotation marks omitted).
It then (also correctly) recognized that the lack of a Supreme
Court decision on nearly identical facts does not by itself
mean that there is no clearly established federal law, since
“a general standard” from this Court’s cases can supply such
law. Yarborough v. Alvarado, 541 U.S. 652, 664 (2004).
The Court of Appeals erred, however, in its application of
this latter proposition to the controlling issues here.

It is beyond dispute that “[t]he Sixth Amendment safe-
guards to an accused who faces incarceration the right to
counsel at all critical stages of the criminal process.” ITowa
v. Tovar, 541 U.S. 77, 80-81 (2004); see United States v.
Cronic, 466 U. S. 648, 653—-654 (1984); Gideon v. Wainwright,
372 U. S. 335, 344 (1963). It is just as well settled, however,
that a defendant also has the right to “proceed without coun-
sel when he voluntarily and intelligently elects to do so.”
Faretta, 422 U. S., at 807.

There can be some tension in these two principles. As
the Faretta Court observed, “[t]here can be no blinking the
fact that the right of an accused to conduct his own defense
seems to cut against the grain of this Court’s decisions hold-
ing that the Constitution requires that no accused can be
convicted and imprisoned unless he has been accorded the
right to the assistance of counsel.” Id., at 832. California
has resolved this tension by adopting the framework under
review. Under that approach, trial judges are afforded dis-
cretion when considering postwaiver requests for counsel,
their decisions on such requests must be based on the total-
ity of the circumstances, “includ[ing] ‘the quality of [the de-
fendant’s] representation of [himself], the defendant’s prior
proclivity to substitute counsel, the reasons for the request,
the length and stage of the proceedings, and the disruption
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or delay [that] might reasonably be expected to follow the
granting of such a motion.”” Lawley, supra, at 149, 38 P. 3d,
at 494 (quoting People v. Windham, 19 Cal. 3d 121, 12§,
560 P. 2d 1187, 1191-1192 (1977); final alteration in original).
The state appellate court applied those rules to the case at
bar, concluding that the totality of the circumstances—and
especially the shifting nature of respondent’s preferences,
the unexplained nature of his motion, and his demonstrated
capacity to handle the incidents of trial—supported the trial
court’s decision. App. to Pet. for Cert. 128-131.

The Court of Appeals, however, has resolved that tension
differently in its own direct-review cases. It has adopted
a “‘strong presumption that a defendant’s post-trial request
for the assistance of an attorney should not be refused,”” 678
F. 3d, at 1160 (quoting Robinson v. Ignacio, 360 F. 3d 1044,
1058 (CA9 2004); emphasis deleted), as well as a default rule
that, “‘in the absence of extraordinary circumstances,” a de-
fendant’s post-trial revocation of his waiver should be al-
lowed unless the government can show that the request is
made ‘for a bad faith purpose,’” id., at 1058 (quoting Mene-
field, 881 F. 2d, at 701; emphasis deleted).

It is unnecessary for present purposes to judge the merits
of these two approaches or determine what rule the Sixth
Amendment in fact establishes for postwaiver requests of
appointment of counsel. All this case requires—and all the
Court of Appeals was empowered to do under §2254(d)(1)—
is to observe that, in light of the tension between the Sixth
Amendment’s guarantee of “the right to counsel at all critical
stages of the criminal process,” Tovar, supra, at 80-81, and
its concurrent promise of “a constitutional right to proceed
without counsel when [a criminal defendant] voluntarily and
intelligently elects to do so,” Faretta, supra, at 807, it cannot
be said that California’s approach is contrary to or an un-
reasonable application of the “general standard[s]” estab-
lished by the Court’s assistance-of-counsel cases. Alvarado,
supra, at 664.
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The Court of Appeals’ contrary conclusion rested in part
on the mistaken belief that circuit precedent may be used
to refine or sharpen a general principle of Supreme Court
jurisprudence into a specific legal rule that this Court has
not announced. Parker v. Matthews, 567 U. S. 37, 49
(2012) (per curiam) (“The highly generalized standard for
evaluating claims of prosecutorial misconduct set forth in
Darden [v. Wainwright, 477 U. S. 168 (1986),] bears scant re-
semblance to the elaborate, multistep test employed by the
Sixth Circuit here”); see 678 F. 3d, at 1155, 1157. The error
in this approach is subtle, yet substantial. Although an ap-
pellate panel may, in accordance with its usual law-of-the-
circuit procedures, look to circuit precedent to ascertain
whether it has already held that the particular point in issue
is clearly established by Supreme Court precedent, see, e. g.,
Tolliver v. Sheets, 594 F. 3d 900, 916, n. 6 (CA6 2010) (“We
are bound by prior Sixth Circuit determinations that a rule
has been clearly established”); Chambers v. McDaniel, 549
F. 3d 1191, 1199 (CA9 2008), it may not canvass circuit deci-
sions to determine whether a particular rule of law is so
widely accepted among the federal circuits that it would, if
presented to this Court, be accepted as correct. See Parker,
supra, at 48-49; Renico v. Lett, 559 U. S. 766, 778-779 (2010).
The Court of Appeals failed to abide by that limitation here.
Its resulting holding was erroneous and must be reversed.

II1

The Court expresses no view on the merits of the underly-
ing Sixth Amendment principle respondent urges. And it
does not suggest or imply that the underlying issue, if pre-
sented on direct review, would be insubstantial. This opin-
ion is instead confined to the determination that the con-
clusion of the California courts that there was no Sixth
Amendment violation is not contrary to “clearly established
Federal law, as determined by the Supreme Court of the
United States.” §2254(d)(1).
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The petition for a writ of certiorari and respondent’s mo-
tion to proceed in forma pauperis are granted. The judg-
ment of the United States Court of Appeals for the Ninth
Circuit is reversed, and the case is remanded for further pro-
ceedings consistent with this opinion.

It is so ordered.
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GENESIS HEALTHCARE CORP. ET AL. v». SYMCZYK

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE THIRD CIRCUIT

No. 11-1059. Argued December 3, 2012—Decided April 16, 2013

Respondent brought a collective action under the Fair Labor Standards
Act of 1938 (FLSA) on behalf of herself and “other employees similarly
situated.” 29 U.S.C. §216(b). After she ignored petitioners’ offer of
judgment under Federal Rule of Civil Procedure 68, the District Court,
finding that no other individuals had joined her suit and that the Rule
68 offer fully satisfied her claim, concluded that respondent’s suit was
moot and dismissed it for lack of subject-matter jurisdiction. The Third
Circuit reversed. It held that respondent’s individual claim was moot
but that her collective action was not, explaining that allowing defend-
ants to “pick off” named plaintiffs before certification with calculated
Rule 68 offers would frustrate the goals of collective actions. The case
was remanded to the District Court to allow respondent to seek “condi-
tional certification,” which, if successful, would relate back to the date
of her complaint.

Held: Because respondent had no personal interest in representing puta-
tive, unnamed claimants, nor any other continuing interest that would
preserve her suit from mootness, her suit was appropriately dismissed
for lack of subject-matter jurisdiction. Pp. 71-79.

(@) While the Courts of Appeals disagree whether an unaccepted Rule
68 offer that fully satisfies a plaintiff’s individual claim is sufficient to
render that claim moot, respondent conceded the issue below and did
not properly raise it here. Thus, this Court assumes, without deciding,
that petitioners’ offer mooted her individual claim. Pp. 71-73.

(b) Well-settled mootness principles control the outcome of this case.
After respondent’s individual claim became moot, the suit became moot
because she had no personal interest in representing others in the ac-
tion. To avoid that outcome, respondent relies on cases that arose in
the context of Rule 23 class actions, but they are inapposite, both be-
cause Rule 23 actions are fundamentally different from FLSA collec-
tive actions and because the cases are inapplicable to the facts here.
Pp. 73-78.

(1) Neither Sosna v. Iowa, 419 U. S. 393, nor United States Parole
Comm’™n v. Geraghty, 445 U.S. 388, support respondent’s position.
Geraghty extended the principles of Sosna—which held that a class ac-
tion is not rendered moot when the named plaintiff’s individual claim
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becomes moot after the class has been duly certified—to denials of class
certification motions; and it provided that, where an action would have
acquired independent legal status but for the district court’s erroneous
denial of class certification, a corrected ruling on appeal “relates back”
to the time of the erroneous denial. 445 U. S,, at 404, and n. 11. How-
ever, Geraghty’s holding was explicitly limited to cases in which the
named plaintiff’s claim remains live at the time the district court denies
class certification. See id., at 407, n. 11. Here, respondent had not yet
moved for “conditional certification” when her claim became moot, nor
had the District Court anticipatorily ruled on any such request. She
thus has no certification decision to which her claim could have related
back. More fundamentally, essential to Sosna and Geraghty was the
fact that a putative class acquires an independent legal status once it is
certified under Rule 23. By contrast, under the FLSA, “conditional
certification” does not produce a class with an independent legal status,
or join additional parties to the action. Pp. 74-75.

(2) A line of cases holding that an “inherently transitory” class-
action claim is not necessarily moot upon the termination of the named
plaintiff’s claim, see, e. g., County of Riverside v. McLaughlin, 500 U. S.
44, 52, is similarly inapplicable. Respondent argues that a defendant’s
use of Rule 68 offers to “pick off” a named plaintiff before the collective-
action process is complete renders the action “inherently transitory.”
But this rationale was developed to address circumstances in which the
challenged conduct was effectively unreviewable because no plaintiff
possessed a personal stake in the suit long enough for litigation to run
its course, and it has invariably focused on the fleeting nature of the
challenged conduct giving rise to the claim, not on the defendant’s litiga-
tion strategy. Unlike a claim for injunctive relief, a damages claim can-
not evade review, nor can an offer of full settlement insulate such a
claim from review. Putative plaintiffs may be foreclosed from vindicat-
ing their rights in respondent’s suit, but they remain free to do so in
their own suits. Pp. 75-77.

(3) Finally, Deposit Guaranty Nat. Bank v. Roper, 445 U. S. 326,
does not support respondent’s claim that the purposes served by the
FLSA’s collective-action provisions would be frustrated by defendants’
use of Rule 68 to “pick off” named plaintiffs before the collective-action
process has run its course. In Roper, where the named plaintiffs’ indi-
vidual claims became moot after the District Court denied their Rule
23 class certification motion and entered judgment in their favor based
on defendant’s offer of judgment, this Court found that the named plain-
tiffs could appeal the denial of certification because they possessed
an ongoing, personal economic stake in the substantive controversy,
namely, to shift a portion of attorney’s fees and expenses to successful
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class litigants. Here, respondent conceded that petitioners’ offer pro-
vided complete relief, and she asserted no continuing economic interest
in shifting attorney’s fees and costs. Moreover, Roper was tethered to
the unique significance of Rule 23 class certification decisions. Pp. 77-78.

656 F. 3d 189, reversed.

THOMAS, J., delivered the opinion of the Court, in which ROBERTS, C. J,,
and SCALIA, KENNEDY, and ALITO, JJ., joined. KAGAN, J., filed a dissent-
ing opinion, in which GINSBURG, BREYER, and SOTOMAYOR, JJ., joined,
post, p. 9.

Ronald J. Mann argued the cause for petitioners. With
him on the briefs were James N. Boudreauw, Michele H. Mal-
loy, and Stephen A. Miller.

Neal Kumar Katyal argued the cause for respondent.
With him on the brief were Gary F. Lynch, Gerald D. Wells
111, Adina H. Rosenbaum, and Stephen I. Viadeck.

Anthony A. Yang argued the cause for the United States
as amicus curiae urging affirmance. With him on the brief
were Solicitor General Verrilli, Acting Assistant Attorney
General Delery, Deputy Solicitor General Kneedler, Thomas
M. Bondy, Michael E. Robinson, and M. Patricia Smith.*

*Briefs of amici curiae urging reversal were filed for ACA Interna-
tional by Michael D. Slodov, David Israel, and Bryan C. Shartle; for the
Chamber of Commerce of the United States of America et al. by Mark D.
Harris, James F. Segroves, Robin S. Conrad, Shane B. Kawka, Karen R.
Harned, and Elizabeth Milito; for DRI-The Voice of the Defense Bar by
Henry M. Sneath, Jeffrey A. Lamken, and Martin V. Totaro; and for the
Equal Employment Advisory Council by Rae T. Vann and Danny E.
Petrella.

Briefs of amici curiae urging affirmance were filed for the American
Federation of Labor and Congress of Industrial Organizations by Lynn K.
Rhinehart, Harold C. Becker, James B. Coppess, and Matthew J. Ginsburg,
for the Impact Fund et al. by Jocelyn Larkin, Victoria W. Ni, and Arthur
H. Bryant; for the National Employment Lawyers Association et al. by
Rebecca M. Hamburg, Catherine K. Ruckelshaus, Daniel B. Kohrman,
Laurie A. McCann, Thomas Osborne, and Melvin Radowitz; for the Serv-
ice Employees International Union et al. by Judith A. Scott, Nicole G.
Berner, Marcia D. Greenberger, Fatima Gross Graves, Patrick J. Szy-
manski, Judith L. Licthman, Sarah C. Crawford, and Sally J. Greenberyg,
and for Stephen B. Burbank et al. by Jonathan S. Massey.
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JUSTICE THOMAS delivered the opinion of the Court.

The Fair Labor Standards Act of 1938 (FLSA), 29 U. S. C.
§201 et seq., provides that an employee may bring an action
to recover damages for specified violations of the FLSA on
behalf of himself and other “similarly situated” employees.
We granted certiorari to resolve whether such a case is
justiciable when the lone plaintiff’s individual claim be-
comes moot. 567 U.S. 933 (2012). We hold that it is not
justiciable.

I

The FLSA establishes federal minimum-wage, maximum-
hour, and overtime guarantees that cannot be modified by
contract. Section 16(b) of the FLSA, 52 Stat. 1060, as
amended, 29 U. S. C. §216(b), gives employees the right to
bring a private cause of action on their own behalf and
on behalf of “other employees similarly situated” for
specified violations of the FLSA. A suit brought on behalf
of other employees is known as a “collective action.” See
Hoffmann-La Roche Inc. v. Sperling, 493 U. S. 165, 169-170
(1989).

In 2009, respondent, who was formerly employed by peti-
tioners as a registered nurse at Pennypack Center in Phila-
delphia, Pennsylvania, filed a complaint on behalf of herself
and “all other persons similarly situated.” App. 115-116.
Respondent alleged that petitioners violated the FLSA by
automatically deducting 30 minutes of time worked per shift
for meal breaks for certain employees, even when the em-
ployees performed compensable work during those breaks.
Respondent, who remained the sole plaintiff throughout
these proceedings, sought statutory damages for the al-
leged violations.

When petitioners answered the complaint, they simultane-
ously served upon respondent an offer of judgment under
Federal Rule of Civil Procedure 68. The offer included
$7,500 for alleged unpaid wages, in addition to “such reason-
able attorneys’ fees, costs, and expenses . . . as the Court
may determine.” App. 77. Petitioners stipulated that if
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respondent did not accept the offer within 10 days after serv-
ice, the offer would be deemed withdrawn.

After respondent failed to respond in the allotted time pe-
riod, petitioners filed a motion to dismiss for lack of subject-
matter jurisdiction. Petitioners argued that because they
offered respondent complete relief on her individual dam-
ages claim, she no longer possessed a personal stake in the
outcome of the suit, rendering the action moot. Respond-
ent objected, arguing that petitioners were inappropriately
attempting to “pick off” the named plaintiff before the
collective-action process could unfold. Id., at 91.

The District Court found that it was undisputed that no
other individuals had joined respondent’s suit and that the
Rule 68 offer of judgment fully satisfied her individual claim.
It concluded that petitioners’ Rule 68 offer of judgment
mooted respondent’s suit, which it dismissed for lack of
subject-matter jurisdiction.

The Court of Appeals reversed. 656 F. 3d 189 (CA3
2011). The court agreed that no other potential plaintiff had
opted into the suit, that petitioners’ offer fully satisfied re-
spondent’s individual claim, and that, under its precedents,
whether or not such an offer is accepted, it generally moots
a plaintiff’s claim. Id., at 195. But the court nevertheless
held that respondent’s collective action was not moot. It ex-
plained that calculated attempts by some defendants to “pick
off” named plaintiffs with strategic Rule 68 offers before cer-
tification could short circuit the process, and, thereby, frus-
trate the goals of collective actions. Id., at 196-198. The
court determined that the case must be remanded in order
to allow respondent to seek “conditional certification” ! in the

! Lower courts have borrowed class-action terminology to describe the
process of joining coplaintiffs under 29 U. S. C. §216(b). While we do not
express an opinion on the propriety of this use of class-action nomencla-
ture, we do note that there are significant differences between certification
under Federal Rule of Civil Procedure 23 and the joinder process under
§216(b).
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District Court. If respondent were successful, the District
Court was to relate the certification motion back to the date
on which respondent filed her complaint.? Ibid.

II

Article III, §2, of the Constitution limits the jurisdiction
of federal courts to “Cases” and “Controversies,” which re-
stricts the authority of federal courts to resolving “‘the legal
rights of litigants in actual controversies,”” Valley Forge
Christian College v. Americans United for Separation of
Church and State, Inc., 454 U.S. 464, 471 (1982) (quoting
Liverpool, New York & Philadelphia S. S. Co. v. Commis-
sioners of Emigration, 113 U.S. 33, 39 (1885)). In order
to invoke federal-court jurisdiction, a plaintiff must demon-
strate that he possesses a legally cognizable interest, or
“‘personal stake,”” in the outcome of the action. See Cam-
reta v. Greene, 563 U. S. 692, 701 (2011) (quoting Summers
v. Earth Island Institute, 555 U. S. 488, 493 (2009)). This
requirement ensures that the Federal Judiciary confines it-
self to its constitutionally limited role of adjudicating actual
and concrete disputes, the resolutions of which have direct
consequences on the parties involved.

A corollary to this case-or-controversy requirement is that
“‘an actual controversy must be extant at all stages of re-
view, not merely at the time the complaint is filed.”” Arizo-

2The “relation back” doctrine was developed in the context of class
actions under Rule 23 to address the circumstance in which a named plain-
tiff’s claim becomes moot prior to certification of the class. This case
raises two circumstances in which the Court has applied this doctrine.
First, where a named plaintiff’s claim is “inherently transitory,” and be-
comes moot prior to certification, a motion for certification may “relate
back” to the filing of the complaint. See, e.g.,, County of Riverside v.
McLaughlin, 500 U. S. 44, 51-52 (1991). Second, we have held that where
a certification motion is denied and a named plaintiff’s claim subsequently
becomes moot, an appellate reversal of the certification decision may relate
back to the time of the denial. See United States Parole Commn v.
Geraghty, 445 U. S. 388, 404 (1980).
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nans for Official English v. Arizona, 520 U. S. 43, 67 (1997)
(quoting Preiser v. Newkirk, 422 U. S. 395, 401 (1975)). If an
intervening circumstance deprives the plaintiff of a “personal
stake in the outcome of the lawsuit,” at any point during
litigation, the action can no longer proceed and must be dis-
missed as moot. Lewis v. Continental Bank Corp., 494 U. S.
472, 47T7-478 (1990) (internal quotation marks omitted).

In the proceedings below, both courts concluded that peti-
tioners’ Rule 68 offer afforded respondent complete relief
on—and thus mooted—her FLSA claim. See 656 F. 3d, at
201; No. 09-5782, 2010 WL 2038676, *4 (ED Pa., May 19,
2010). Respondent now contends that these rulings were
erroneous, because petitioners’ Rule 68 offer lapsed without
entry of judgment. Brief for Respondent 12-16. The
United States, as amicus curiae, similarly urges the Court
to hold that petitioners’ unaccepted offer did not moot her
FLSA claim and to affirm the Court of Appeals on this basis.
Brief for United States 10-15.

While the Courts of Appeals disagree whether an unac-
cepted offer that fully satisfies a plaintiff’s claim is sufficient
to render the claim moot,®> we do not reach this question, or
resolve the split, because the issue is not properly before us.
The Third Circuit clearly held in this case that respondent’s
individual claim was moot. 656 F. 3d, at 201. Acceptance
of respondent’s argument to the contrary now would alter
the Court of Appeals’ judgment, which is impermissible in
the absence of a cross-petition from respondent. See North-
west Airlines, Inc. v. County of Kent, 510 U.S. 355, 364
(1994); Trans World Airlines, Inc. v. Thurston, 469 U. S. 111,
119, n. 14 (1985). Moreover, even if the cross-petition rule
did not apply, respondent’s waiver of the issue would still
prevent us from reaching it. In the District Court, respond-
ent conceded that “[a]n offer of complete relief will generally
moot the [plaintiff’s] claim, as at that point the plaintiff re-

3Compare, e.g., Weiss v. Regal Collections, 385 F. 3d 337, 340 (CA3
2004), with McCauley v. Trans Union, LLC, 402 F. 3d 340, 342 (CA2 2005).
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tains no personal interest in the outcome of the litigation.”
App. 93; 2010 WL 2038676, *4. Respondent made a simi-
lar concession in her brief to the Court of Appeals, see App.
193, and failed to raise the argument in her brief in opposi-
tion to the petition for certiorari. We, therefore, assume,
without deciding, that petitioners’ Rule 68 offer mooted re-
spondent’s individual claim. See Baldwin v. Reese, 541 U. S.
27, 34 (2004).
I11

We turn, then, to the question whether respondent’s ac-
tion remained justiciable based on the collective-action alle-
gations in her complaint. A straightforward application of
well-settled mootness principles compels our answer. In the
absence of any claimant’s opting in, respondent’s suit became
moot when her individual claim became moot, because she
lacked any personal interest in representing others in this
action. While the FLSA authorizes an aggrieved employee
to bring an action on behalf of himself and “other employees
similarly situated,” 29 U. S. C. §216(b), the mere presence of
collective-action allegations in the complaint cannot save the
suit from mootness once the individual claim is satisfied.* In

4While we do not resolve the question whether a Rule 68 offer that fully
satisfies the plaintiff’s claims is sufficient by itself to moot the action,
supra, at 72, we note that Courts of Appeals on both sides of that issue
have recognized that a plaintiff’s claim may be satisfied even without the
plaintiff’s consent. Some courts maintain that an unaccepted offer of
complete relief alone is sufficient to moot the individual’s claim. E.g.,
Weiss, supra, at 340; Greisz v. Household Bank (Ill.), N. A., 176 F. 3d
1012, 1015 (CAT7 1999). Other courts have held that, in the face of an
unaccepted offer of complete relief, district courts may “enter judgment
in favor of the plaintiffs in accordance with the defendants’ Rule 68 offer
of judgment.” O’Brien v. Ed Donnelly Enterprises, Inc., 575 F. 3d 567,
575 (CA6 2009); see also McCauley v. Trans Union, LLC, 402 F. 3d 340, 342
(CA2 2005). Contrary to the dissent’s assertion, see post, at 86 (opinion
of KAGAN, J.), nothing in the nature of FLSA actions precludes satisfac-
tion—and thus the mooting—of the individual’s claim before the collective-
action component of the suit has run its course.
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order to avoid this outcome, respondent relies almost en-
tirely upon cases that arose in the context of Federal Rule of
Civil Procedure 23 class actions, particularly United States
Parole Comm’n v. Geraghty, 445 U. S. 388 (1980); Deposit
Guaranty Nat. Bank v. Roper, 445 U.S. 326 (1980); and
Sosna v. Iowa, 419 U.S. 393 (1975). But these cases are
inapposite, both because Rule 23 actions are fundamentally
different from collective actions under the FLSA, see
Hoffmann-La Roche Inc., 493 U. S., at 177-178 (SCALIA, J.,
dissenting), and because these cases are, by their own terms,
inapplicable to these facts. It follows that this action was
appropriately dismissed as moot.

A

Respondent contends that she has a sufficient personal
stake in this case based on a statutorily created collective-
action interest in representing other similarly situated em-
ployees under §216(b). Brief for Respondent 47-48. In
support of her argument, respondent cites our decision in
Geraghty, which in turn has its roots in Sosna. Neither case
supports her position.

In Sosna, the Court held that a class action is not rendered
moot when the named plaintiff’s individual claim becomes
moot after the class has been duly certified. 419 U.S., at
399. The Court reasoned that when a district court certifies
a class, “the class of unnamed persons described in the certi-
fication acquire[s] a legal status separate from the interest
asserted by [the named plaintiff],” with the result that a live
controversy may continue to exist, even after the claim of the
named plaintiff becomes moot. Id., at 399-402. Geraghty
narrowly extended this principle to denials of class certifi-
cation motions. The Court held that where an action would
have acquired the independent legal status described in
Sosna but for the district court’s erroneous denial of class
certification, a corrected ruling on appeal “relates back” to
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the time of the erroneous denial of the certification motion.
445 U. S., at 404, and n. 11.

Geraghty is inapposite, because the Court explicitly lim-
ited its holding to cases in which the named plaintiff’s claim
remains live at the time the district court denies class cer-
tification. See id., at 407, n. 11. Here, respondent had not
yet moved for “conditional certification” when her claim be-
came moot, nor had the District Court anticipatorily ruled
on any such request. Her claim instead became moot
prior to these events, foreclosing any recourse to Geraghty.
There is simply no certification decision to which respond-
ent’s claim could have related back.

More fundamentally, essential to our decisions in Sosna
and Geraghty was the fact that a putative class acquires an
independent legal status once it is certified under Rule 23.
Under the FLSA, by contrast, “conditional certification”
does not produce a class with an independent legal status, or
join additional parties to the action. The sole consequence
of conditional certification is the sending of court-approved
written notice to employees, see Hoffmann-La Roche Inc.,
supra, at 171-172, who in turn become parties to a collective
action only by filing written consent with the court, § 216(b).
So even if respondent were to secure a conditional certifica-
tion ruling on remand, nothing in that ruling would preserve
her suit from mootness.

B

Respondent also advances an argument based on a sepa-
rate, but related, line of cases in which the Court held that
an “inherently transitory” class-action claim is not necessar-
ily moot upon the termination of the named plaintiff’s claim.
Like our decision in Geraghty, this line of cases began with
Sosna and is similarly inapplicable here.

After concluding that the expiration of a named plaintiff’s
claim following certification does not moot the class action,
Sosna suggested that, where a named plaintiff’s individual
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claim becomes moot before the district court has an opportu-
nity to rule on the certification motion, and the issue would
otherwise evade review, the certification might “relate back”
to the filing of the complaint. 419 U. S., at 402, n. 11. The
Court has since held that the relation-back doctrine may
apply in Rule 23 cases where it is “certain that other persons
similarly situated” will continue to be subject to the chal-
lenged conduct and the claims raised are “‘so inherently
transitory that the trial court will not have even enough time
to rule on a motion for class certification before the proposed
representative’s individual interest expires.”” County of
Riverside v. McLaughlin, 500 U. S. 44, 52 (1991) (quoting
Geraghty, supra, at 399, in turn citing Gerstein v. Pugh, 420
U.S. 103, 110, n. 11 (1975)). Invoking this doctrine, re-
spondent argues that defendants can strategically use Rule
68 offers to “pick off” named plaintiffs before the collective-
action process is complete, rendering collective actions
“inherently transitory” in effect. Brief for Respondent 37.

Our cases invoking the “inherently transitory” relation-
back rationale do not apply. The “inherently transitory” ra-
tionale was developed to address circumstances in which the
challenged conduct was effectively unreviewable, because no
plaintiff possessed a personal stake in the suit long enough
for litigation to run its course. A plaintiff might seek, for
instance, to bring a class action challenging the constitution-
ality of temporary pretrial detentions. In doing so, the
named plaintiff would face the considerable challenge of pre-
serving his individual claim from mootness, since pretrial
custody likely would end prior to the resolution of his claim.
See Gerstein, supra. To address this problem, the Court
explained that in cases where the transitory nature of the
conduct giving rise to the suit would effectively insulate de-
fendants’ conduct from review, certification could potentially
“relate back” to the filing of the complaint. Id., at 110, n. 11;
McLaughlin, supra, at 52. But this doctrine has invariably
focused on the fleeting nature of the challenged conduct giv-
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ing rise to the claim, not on the defendant’s litigation strat-
egy. See, e.g., Swisher v. Brady, 438 U. S. 204, 214, n. 11
(1978); Spencer v. Kemna, 523 U. S. 1, 17-18 (1998).

In this case, respondent’s complaint requested statutory
damages. Unlike claims for injunctive relief challenging on-
going conduct, a claim for damages cannot evade review; it
remains live until it is settled, judicially resolved, or barred
by a statute of limitations. Nor can a defendant’s attempt
to obtain settlement insulate such a claim from review, for
a full settlement offer addresses plaintiff’s alleged harm by
making the plaintiff whole. While settlement may have the
collateral effect of foreclosing unjoined claimants from hav-
ing their rights vindicated in respondent’s suit, such putative
plaintiffs remain free to vindicate their rights in their own
suits. They are no less able to have their claims settled or
adjudicated following respondent’s suit than if her suit had
never been filed at all.

C

Finally, respondent argues that the purposes served by
the FLSA’s collective-action provisions—for example, effi-
cient resolution of common claims and lower individual costs
associated with litigation—would be frustrated by defend-
ants’ use of Rule 68 to “pick off” named plaintiffs before the
collective-action process has run its course. Both respond-
ent and the Court of Appeals purported to find support for
this position in our decision in Roper, 445 U. S., at 339.

In Roper, the named plaintiffs’ individual claims became
moot after the District Court denied their motion for class
certification under Rule 23 and subsequently entered judg-
ment in their favor, based on the defendant bank’s offer of
judgment for the maximum recoverable amount of damages,
in addition to interest and court costs. Id., at 329-330.
The Court held that even though the District Court had en-
tered judgment in the named plaintiffs’ favor, they could
nevertheless appeal the denial of their motion to certify
the class. The Court found that, under the particular cir-
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cumstances of that case, the named plaintiffs possessed
an ongoing, personal economic stake in the substantive
controversy—namely, to shift a portion of attorney’s fees and
expenses to successful class litigants.® Id., at 332-334, and
n. 6. Only then, in dicta, did the Court underscore the im-
portance of a district court’s class certification decision and
observe that allowing defendants to “‘pic[k] off’” party
plaintiffs before an affirmative ruling was achieved “would
frustrate the objectives of class actions.” Id., at 339.
Roper’s holding turned on a specific factual finding that
the plaintiffs possessed a continuing personal economic stake
in the litigation, even after the defendants’ offer of judgment.
Id., at 336. As already explained, here, respondent con-
ceded that petitioners’ offer “provided complete relief on her
individual claims,” Brief in Opposition i, and she failed to
assert any continuing economic interest in shifting attor-
ney’s fees and costs to others. Moreover, Roper’s dictum
was tethered to the unique significance of certification deci-
sions in class-action proceedings. 445 U.S., at 339. What-
ever significance “conditional certification” may have in
§216(b) proceedings, it is not tantamount to class certifica-

tion under Rule 23.
ES ES ES

The Court of Appeals concluded that respondent’s individ-
ual claim became moot following petitioners’ Rule 68 offer
of judgment. We have assumed, without deciding, that this
is correct.

Reaching the question on which we granted certiorari, we
conclude that respondent has no personal interest in repre-
senting putative, unnamed claimants, nor any other continu-
ing interest that would preserve her suit from mootness.

5 Because Roper is distinguishable on the facts, we need not consider its
continuing validity in light of our subsequent decision in Lewis v. Conti-
nental Bank Corp., 494 U. S. 472 (1990). See id., at 480 (“[An] interest in
attorney’s fees is, of course, insufficient to create an Article IIT case or
controversy where none exists on the merits of the underlying claim”).
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Respondent’s suit was, therefore, appropriately dismissed for
lack of subject-matter jurisdiction.
The judgment of the Court of Appeals for the Third Cir-
cuit is reversed.
It is so ordered.

JUSTICE KAGAN, with whom JUSTICE GINSBURG, JUSTICE
BREYER, and JUSTICE SOTOMAYOR join, dissenting.

The Court today resolves an imaginary question, based on
a mistake the courts below made about this case and others
like it. The issue here, the majority tells us, is whether a
“‘collective action’” brought under the Fair Labor Standards
Act of 1938 (FLSA), 29 U.S. C. §201 et seq., “is justiciable
when the lone plaintiff’s individual claim becomes moot.”
Ante, at 69. Embedded within that question is a crucial
premise: that the individual claim kas become moot, as the
lower courts held and the majority assumes without decid-
ing. But what if that premise is bogus? What if the plain-
tiff’s individual claim here never became moot? And what
if, in addition, no similar claim for damages will ever become
moot? In that event, the majority’s decision—founded as it
is on an unfounded assumption—would have no real-world
meaning or application. The decision would turn out to be
the most one-off of one-offs, explaining only what (the major-
ity thinks) should happen to a proposed collective FLSA ac-
tion when something that in fact never happens to an indi-
vidual FLSA claim is errantly thought to have done so.
That is the case here, for reasons I'll describe. Feel free to
relegate the majority’s decision to the furthest reaches of
your mind: The situation it addresses should never again
arise.

Consider the facts of this case, keeping an eye out for any-
thing that would render any part of it moot. Respondent
Laura Symeczyk brought suit under a provision of the FLSA,
29 U. S. C. §216(b), “on behalf of herself and others similarly
situated.” App. 21. Her complaint alleged that her former
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employer, petitioner Genesis HealthCare Corporation (Gene-
sis), violated the FLSA by treating 30 minutes of every
shift as an unpaid meal break, even when an employee
worked during that time. Genesis answered the complaint
and simultaneously made an offer of judgment under Federal
Rule of Civil Procedure 68. That settlement proposal cov-
ered only Symezyk’s individual claim, to the tune of $7,500
in lost wages. The offer, according to its terms, would “be
deemed withdrawn” if Symczyk did not accept it within 10
days. App. 79. That deadline came and went without any
reply. The case then proceeded in the normal fashion, with
the District Court setting a schedule for discovery. Pause
here for a moment to ask whether you've seen anything yet
that would moot Symezyk’s individual claim. No? Neither
have 1.

Nevertheless, Genesis moved to dismiss Symezyk’s suit on
the ground that it was moot. The supposed logic went like
this: We (i. e., Genesis) offered Symezyk complete relief on
her individual damages claim; she “effectively reject[ed] the
[olffer” by failing to respond; because she did so, she “no
longer has a personal stake or legally cognizable interest in
the outcome of this action”; accordingly, the court “should
dismiss her claims.” Id., at 67. Relying on Circuit prece-
dent, the District Court agreed; it dismissed the case for lack
of jurisdiction—without awarding Symczyk any damages or
other relief—based solely on the unaccepted offer Genesis
had made. See App. to Pet. for Cert. 35 (citing Weiss v.
Regal Collections, 385 F. 3d 337, 340 (CA3 2004)). And fi-
nally, the Court of Appeals for the Third Circuit concurred
that Genesis’s offer mooted Symezyk’s individual claim
(though also holding that she could still proceed with a collec-
tive action). See 656 F. 3d 189 (2011).

That thrice-asserted view is wrong, wrong, and wrong
again. We made clear earlier this Term that “[als long as
the parties have a concrete interest, however small, in the
outcome of the litigation, the case is not moot.” Chafin v.
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Chafin, 568 U. S. 165, 172 (2013) (internal quotation marks
omitted). “[A] case becomes moot only when it is impossible
for a court to grant any effectual relief whatever to the pre-
vailing party.” Ibid. (internal quotation marks omitted).
By those measures, an unaccepted offer of judgment cannot
moot a case. When a plaintiff rejects such an offer—how-
ever good the terms—her interest in the lawsuit remains
just what it was before. And so too does the court’s ability
to grant her relief. An unaccepted settlement offer—like
any unaccepted contract offer—is a legal nullity, with no
operative effect. As every first-year law student learns,
the recipient’s rejection of an offer “leaves the matter
as if no offer had ever been made.” Minneapolis & St.
Louis R. Co. v. Columbus Rolling M:ll, 119 U. S. 149, 151
(1886). Nothing in Rule 68 alters that basic principle; to
the contrary, that rule specifies that “[a]ln unaccepted offer
is considered withdrawn.” Fed. Rule Civ. Proc. 68(b). So
assuming the case was live before—because the plaintiff had
a stake and the court could grant relief—the litigation car-
ries on, unmooted.

For this reason, Symezyk’s individual claim was alive and
well when the District Court dismissed her suit. Recall:
Genesis made a settlement offer under Rule 68; Symeczyk de-
cided not to accept it; after 10 days, it expired and the suit
went forward. Symeczyk’s individual stake in the lawsuit
thus remained what it had always been, and ditto the court’s
capacity to grant her relief. After the offer lapsed, just as
before, Symczyk possessed an unsatisfied claim, which the
court could redress by awarding her damages. As long
as that remained true, Symezyk’s claim was not moot, and
the District Court could not send her away empty-handed.
So a friendly suggestion to the Third Circuit: Rethink
your mootness-by-unaccepted-offer theory. And a note to
all other courts of appeals: Don’t try this at home.

To this point, what I have said conflicts with nothing in the
Court’s opinion. The majority does not attempt to argue, a
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la the Third Circuit, that the unaccepted settlement offer
mooted Symezyk’s individual damages claim. Instead, the
majority hangs its hat on a finding of waiver. See ante, at
72, 78. The majority notes—correctly—that Symeczyk ac-
cepted the Third Circuit’s rule in her briefs below, and also
failed to challenge it in her brief in opposition to the petition
for certiorari; she contested it first in her merits brief before
this Court. That enables the majority to “assume, without
deciding,” the mootness of Symeczyk’s individual claim and
reach the oh-so-much-more-interesting question relating to
her proposed collective action. Ante, at 73.1

But as this Court noted in a similar case, “assum[ing] what
the facts will show to be ridiculous” about a predicate
question—just because a party did not think to challenge
settled Circuit precedent—runs “a risk that ought to be
avoided.” Lebron v. National Railroad Passenger Corpo-
ration, 513 U.S. 374, 382 (1995). The question Symczyk
now raises (“Did an unaccepted settlement offer moot my
individual FLSA claim?”) is logically prior to—and thus
inextricably intertwined with—the question the majority

1The majority also justifies this approach on the ground that Symezyk
did not file a cross-petition for certiorari objecting to the Third Circuit’s
decision. But that is because Symeczyk got the judgment she wanted in
the Third Circuit. As the majority agrees, a cross-petition is necessary
only when a respondent seeks to “alter” the judgment below. Ante, at 72;
see E. Gressman, K. Geller, S. Shapiro, T. Bishop, & E. Hartnett, Supreme
Court Practice 490 (9th ed. 2007) (“[A] party satisfied with the action of a
lower court should not have to appeal from it in order to defend a judg-
ment in his or her favor on any ground”). Here, the Third Circuit re-
versed the District Court’s dismissal of Symezyk’s FLSA suit, ruling that
her collective action could go forward even though her individual claim
was moot; accordingly, accepting Symezyk’s new argument would lead not
to modifying the appellate judgment, but to affirming it on a different
ground. In any event, we have never held that the cross-petition require-
ment is jurisdictional. See id., at 493-494. We can choose to excuse the
absence of a cross-petition for the same reasons, discussed next, that we
can consider an issue not raised below. See Vance v. Terrazas, 444 U. S.
252, 258-259, n. 5 (1980).
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rushes to resolve (“If an unaccepted settlement offer mooted
Symezyk’s individual FLSA claim, could a court proceed to
consider her proposed collective action?”). Indeed, the for-
mer is so much part and parcel of the latter that the question
Genesis presented for our review—and on which we granted
certiorari—actually looks more like Symezyk’s than like the
majority’s. Genesis asked: “Whether a case becomes moot
... when the lone plaintiff receives an offer from the defend-
ants to satisfy all of the plaintiff’s claims.” Pet. for Cert. i.
Symezyk, of course, would respond “no,” because merely re-
ceiving an offer does not moot any claim. The majority’s
refusal to consider that obviously correct answer impedes
“intelligent resolution of the question presented.” Ohio v.
Robinette, 519 U. S. 33, 38 (1996) (internal quotation marks
omitted). By taking a fallacy as its premise, the majority
ensures it will reach the wrong decision.

Still, you might think, the majority’s approach has at least
this benefit: In a future FLSA case, when an individual claim
for damages in fact becomes moot, a court will know what to
do with the collective allegations. But no, even that much
cannot be said for the majority’s opinion. That is because
the individual claims in such cases will never become moot,
and a court will therefore never need to reach the issue the
majority resolves. The majority’s decision is fit for nothing:
Aside from getting this case wrong, it serves only to address
a make-believe problem.

To see why, consider how a collective FLSA action seeking
damages unfolds. A plaintiff (just like Symezyk, but let us
now call her Smith, to highlight her typicality) sues under
§216(b) on behalf of both herself and others. To determine
whether Smith can serve as a representative party, the court
considers whether the workplace policy her suit challenges
has similarly affected other employees. If it has, the court
supervises their discovery and notification, and then “over-
see[s] the joinder” of any who want Smith to represent them.
Hoffmann-La Roche Inc. v. Sperling, 493 U.S. 165, 171


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


84 GENESIS HEALTHCARE CORP. v». SYMCZYK

KAGAN, J., dissenting

(1989). During that period, as the majority observes, the
class has no “independent legal status.” Ante, at 74. At
the same time, Smith’s own claim is in perfect health. Be-
cause it is a damages claim for past conduct, the employer
cannot extinguish it by adopting new employment practices.
Indeed, the claim would survive even Smith’s own demise,
belonging then to her estate. Smith’s individual claim, in
short, is not going away on its own; it can easily wait out
the time involved in assembling a collective action. Accord,
ante, at 77 (“[A] claim for damages cannot evade review;, it
remains live until it is settled [or] judicially resolved”).

Now introduce a settlement offer into the picture: Assume
that before the court finally decides whether to permit a col-
lective action, the defendant proposes to pay Smith the value
of her individual claim in exchange for her abandonment of
the entire litigation. If Smith agrees, of course, all is over;
like any plaintiff, she can assent to a settlement ending
her suit. But assuming Smith does not agree, because she
wishes to proceed on behalf of other employees, could the
offer ever succeed in mooting her case? I have already
shown that it cannot do so in the circumstances here, where
the defendant makes an offer, the plaintiff declines it, and
nothing else occurs: On those facts, Smith’s claim is as it ever
was, and the lawsuit continues onward. But suppose the de-
fendant additionally requests that the court enter judgment
in Smith’s favor—though over her objection—for the amount
offered to satisfy her individual claim. Could a court ap-
prove that motion and then declare the case over on the
ground that Smith has no further stake in it? That course
would be less preposterous than what the court did here; at
least Smith, unlike Symezyk, would get some money. But it
would be impermissible as well.

For starters, Rule 68 precludes a court from imposing
judgment for a plaintiff like Smith based on an unaccepted
settlement offer made pursuant to its terms. The text of
the Rule contemplates that a court will enter judgment only
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when a plaintiff accepts an offer. See Rule 68(a) (“If . . . the
[plaintiff] serves written notice accepting the offer, either
party may then file the offer and notice of acceptance, plus
proof of service. The clerk must then enter judgment”).
And the Rule prohibits a court from considering an unac-
cepted offer for any purpose other than allocating litigation
costs—including for the purpose of entering judgment for
either party. See Rule 68(b) (“Evidence of an unaccepted
offer is not admissible except in a proceeding to determine
costs”). That injunction accords with Rule 68’s exclusive
purpose: to promote voluntary cessation of litigation by im-
posing costs on plaintiffs who spurn certain settlement of-
fers. See Marek v. Chesny, 473 U.S. 1, 5 (1985). The Rule
provides no appropriate mechanism for a court to terminate
a lawsuit without the plaintiff’s consent.

Nor does a court have inherent authority to enter an un-
wanted judgment for Smith on her individual claim, in serv-
ice of wiping out her proposed collective action. To be sure,
a court has discretion to halt a lawsuit by entering judgment
for the plaintiff when the defendant unconditionally surren-
ders and only the plaintiff’s obstinacy or madness prevents
her from accepting total victory. But the court may not
take that tack when the supposed capitulation in fact fails to
give the plaintiff all the law authorizes and she has sought.
And a judgment satisfying an individual claim does not give
a plaintiff like Smith, exercising her right to sue on behalf of
other employees, “all that [she] has . . . requested in the com-
plaint (. e., relief for the class).” Deposit Guaranty Nat.
Bank v. Roper, 445 U. S. 326, 341 (1980) (Rehnquist, J., con-
curring). No more in a collective action brought under the
FLSA than in any other class action may a court, prior to
certification, eliminate the entire suit by acceding to a de-
fendant’s proposal to make only the named plaintiff whole.
That course would short-circuit a collective action before it
could begin, and thereby frustrate Congress’s decision to
give FLSA plaintiffs “the opportunity to proceed collec-
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tively.” Hoffmann-La Roche, 493 U. S., at 170; see Roper,
445 U. S., at 339. It is our plaintiff Smith’s choice, and not
the defendant’s or the court’s, whether satisfaction of her
individual claim, without redress of her viable classwide alle-
gations, is sufficient to bring the lawsuit to an end.

And so, the question the majority answers should never
arise—which means the analysis the majority propounds
should never apply.? The majority assumes that an individ-
ual claim has become moot, and then asks whether collective
allegations can still proceed by virtue of the relation-back
doctrine. But that doctrine comes into play only when a
court confronts a jurisdictional gap—an individual claim be-
coming moot before the court can certify a representative
action. And in an FLSA case for damages, that gap cannot
occur (unless a court, as here, mistakenly creates it): As I
have explained, the plaintiff’s individual claim remains live
all the way through the court’s decision whether to join new
plaintiffs to the litigation. Without any gap to span, the
relation-back doctrine has no relevance. Neither, then, does
the majority’s decision.?

2For similarly questionable deployment of this Court’s adjudicatory au-
thority, see Comcast Corp. v. Behrend, 569 U. S. 27, 42 (2013) (joint opinion
of GINSBURG and BREYER, JJ.) (observing in dissent that “[t]he Court’s
ruling is good for this day and case only”).

3 And that is a good thing, because (just as a by-the-by) the majority’s
opinion also misconceives our decisions applying the relation-back doc-
trine. The majority painstakingly distinguishes those decisions on their
individual facts, but misses their common take-away. In each, we con-
fronted a situation where a would-be class representative’s individual
claim became moot before a court could make a final decision about the
propriety of class litigation; and in each, we used relation-back principles
to preserve the court’s ability to adjudicate on the merits the classwide
questions the representative raised. See, e.g., County of Riverside v.
McLaughlin, 500 U. S. 44, 51-52 (1991); Swisher v. Brady, 438 U. S. 204,
213-214, n. 11 (1978); Gerstein v. Pugh, 420 U. S. 103, 110-111, n. 11 (1975);
see also United States Parole Comm™n v. Geraghty, 445 U. S. 388, 399, 404,
n. 11 (1980); Sosna v. Iowa, 419 U. S. 393, 402, n. 11 (1975). If, counter-
factually, Symezyk’s individual claim became moot when she failed to ac-
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The Court could have resolved this case (along with a Cir-
cuit split, see ante, at 72, and n. 3) by correcting the Third
Circuit’s view that an unaccepted settlement offer mooted
Symezyk’s individual claim. Instead, the Court chose to ad-
dress an issue predicated on that misconception, in a way
that aids no one, now or ever. I respectfully dissent.

cept Genesis’s offer of judgment, her case would fit comfortably alongside
those precedents. Because the District Court would not then have had
“enough time to rule on a motion” for certification under §216(b), “the
‘relation back’ doctrine [would be] properly invoked to preserve the merits
of the case for judicial resolution.” McLaughlin, 500 U. S., at 52 (internal
quotation marks omitted).
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US AIRWAYS, INC., IN ITS CAPACITY AS FIDUCIARY AND
PLAN ADMINISTRATOR OF THE US AIRWAYS, INC.
EMPLOYEE BENEFITS PLAN .
McCUTCHEN ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE THIRD CIRCUIT

No. 11-1285.  Argued November 27, 2012—Decided April 16, 2013

The health benefits plan established by petitioner US Airways paid
$66,866 in medical expenses for injuries suffered by respondent McCut-
chen, a US Airways employee, in a car accident caused by a third party.
The plan entitled US Airways to reimbursement if McCutchen later
recovered money from the third party. McCutchen’s attorneys secured
$110,000 in payments, and McCutchen received $66,000 after deducting
the lawyers’ 40% contingency fee. US Airways demanded reimburse-
ment of the full $66,866 it had paid. When McCutchen did not comply,
US Airways filed suit under §502(a)(3) of the Employee Retirement In-
come Security Act of 1974 (ERISA), which authorizes health-plan ad-
ministrators to bring a civil action “to obtain . . . appropriate equitable
relief . . . to enforce . . . the terms of the plan.” McCutchen raised two
defenses to US Airways’ request for an equitable lien on the $66,866 it
demanded: that, absent over-recovery on his part, US Airways’ right to
reimbursement did not kick in; and that US Airways had to contribute
its fair share to the costs he incurred to get his recovery, so any reim-
bursement had to be reduced by 40%, to cover the contingency fee. Re-
jecting both arguments, the District Court granted summary judgment
to US Airways. The Third Circuit vacated. Reasoning that traditional
“equitable doctrines and defenses” applied to § 502(a)(3) suits, it held that
the principle of unjust enrichment overrode US Airways’ reimbursement
clause because the clause would leave McCutchen with less than full
payment for his medical bills and would give US Airways a windfall.

Held:

1. In a §502(a)(3) action based on an equitable lien by agreement—
like this one—the ERISA plan’s terms govern. Neither general unjust
enrichment principles nor specific doctrines reflecting those principles—
such as the double-recovery or common-fund rules invoked by
McCutchen—can override the applicable contract. Pp. 94-101.

(a) Section 502(a)(3) authorizes the kinds of relief “typically avail-
able in equity” before the merger of law and equity. Mertens v. Hewitt
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Associates, 508 U. S. 248, 256. In Sereboff v. Mid Atlantic Medical
Services, Inc., 547 U. S. 356, the Court permitted a health-plan adminis-
trator to bring a suit just like this one. The administrator’s claim to
enforce its reimbursement clause, the Court explained, was the modern-
day equivalent of an action in equity to enforce a contract-based lien—
called an “equitable lien ‘by agreement.”” Id., at 364-365. Accord-
ingly, the administrator could use §502(a)(3) to obtain funds that its
beneficiaries had promised to turn over. The parties agree that US
Airways can do the same here. Pp. 94-95.

(b) Sereboff’s logic dooms McCutchen’s argument that two equita-
ble doctrines meant to prevent unjust enrichment—the double-recovery
rule and common-fund doctrine—can override the terms of an ERISA
plan in such a suit. As in Sereboff, US Airways is seeking to enforce
the modern-day equivalent of an equitable lien by agreement. Such a
lien both arises from and serves to carry out a contract’s provisions.
See 547 U. S., at 363-364. Thus, enforcing the lien means holding the
parties to their mutual promises and declining to apply rules—even if
they would be “equitable” absent a contract—at odds with the parties’
expressed commitments. The Court has found nothing to the contrary
in the historic practice of equity courts. MecCutchen identifies a slew
of cases in which courts applied the equitable doctrines invoked here,
but none in which they did so to override a clear contract that provided
otherwise. This result comports with ERISA’s focus on what a plan
provides: Section 502(a)(3) does not “authorize ‘appropriate equitable
relief” at large,” Mertens, 508 U. S., at 253, but countenances only such
relief as will enforce “the terms of the plan” or the statute. Pp. 95-101.

2. While McCutchen’s equitable rules cannot trump a reimbursement
provision, they may aid in properly construing it. US Airways’ plan is
silent on the allocation of attorney’s fees, and the common-fund doctrine
provides the appropriate default rule to fill that gap. Pp. 101-106.

(a) Ordinary contract interpretation principles support this conclu-
sion. Courts construe ERISA plans, as they do other contracts, by
“looking to the terms of the plan” as well as to “other manifestations of
the parties’ intent.” Firestone Tire & Rubber Co. v. Bruch, 489 U. S.
101, 113. Where the terms of a plan leave gaps, courts must “look
outside the plan’s written language” to decide the agreement’s meaning,
CIGNA Corp. v. Amara, 563 U.S. 421, 436, and they properly take
account of the doctrines that typically or traditionally have governed a
given situation when no agreement states otherwise. P. 102.

(b) US Airways’ reimbursement provision precludes looking to the
double-recovery rule in this manner because it provides an allocation
formula that expressly contradicts the equitable rule. By contrast, the
plan says nothing specific about how to pay for the costs of recovery.
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Given that contractual gap, the common-fund doctrine provides the best
indication of the parties’ intent. This Court’s cases make clear that the
doctrine would govern here in the absence of a contrary agreement.
See, e. g., Boeing Co. v. Van Gemert, 444 U. S. 472, 478. Because a party
would not typically expect or intend a plan saying nothing about attor-
ney’s fees to abrogate so strong and uniform a background rule, a court
should be loath to read the plan in that way. The common-fund rule’s
rationale reinforces this conclusion: Without the rule, the insurer can
free ride on the beneficiary’s efforts, and the beneficiary, as in this case,
may be made worse off for having pursued a third party. A contract
should not be read to produce these strange results unless it specifically
provides as much. Pp. 102-105.

663 F. 3d 671, vacated and remanded.

KAGAN, J., delivered the opinion of the Court, in which KENNEDY, GINS-
BURG, BREYER, and SOTOMAYOR, JJ., joined. SCALIA, J., filed a dissenting
opinion, in which ROBERTS, C. J., and THOMAS and ALITO, JJ., joined, post,
p. 106.

Neal Kumar Katyal argued the cause for petitioner.
With him on the briefs were Catherine E. Stetson, Dominic
F. Perella, Mary Helen Wimberly, Noah G. Lipschultz, and
Susan Katz Hoffman.

Joseph R. Palmore argued the cause for the United States
as amicus curice. With him on the brief were Solicitor
General Verrilli, Deputy Solicitor General Kneedler, M. Pa-
tricia Smith, Nathaniel 1. Spiller, and Edward D. Sieger.

Matthew W. H. Wessler argued the cause for respondents.
With him on the brief were Leah M. Nicholls, Jon R. Perry,
Paul A. Hilko, Leslie A. Brueckner, Arthur H. Bryant,
Peter K. Stris, and Brendan S. Maher.*

*Briefs of amici curiae urging reversal were filed for the Blue Cross
Blue Shield Association et al. by Lisa S. Blatt and Robert N. Weiner; for
the Central States, Southeast and Southwest Areas Health and Welfare
Fund by Thomas C. Nyhan, Robert A. Coco, and Francis J. Carey; for the
Chamber of Commerce of the United States of America et al. by Jonathan
D. Hacker, Brianne J. Gorod, Robin S. Conrad, Shane B. Kawka, and
Kathryn M. Wilber, for the National Association of Subrogation Profes-
sionals et al. by Lawrence H. Mirel, William S. Consovoy, Brett A. Shu-
mate, Daran P. Kiefer, John D. Kolb, Bryan B. Davenport, and Laura
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JUSTICE KAGAN delivered the opinion of the Court.

Respondent James McCutchen participated in a health
benefits plan that his employer, petitioner US Airways, es-
tablished under the Employee Retirement Income Security
Act of 1974 (ERISA), 29 U.S. C. §1001 et seq. That plan
obliged US Airways to pay any medical expenses McCutchen
incurred as a result of a third party’s actions—for example,
another person’s negligent driving. The plan in turn enti-
tled US Airways to reimbursement if McCutchen later re-
covered money from the third party.

This Court has held that a health-plan administrator like
US Airways may enforce such a reimbursement provision by
filing suit under §502(a)(3) of ERISA, 88 Stat. 891, 29 U. S. C.
§1132(a)(3). See Sereboff v. Mid Atlantic Medical Services,
Inc., 547 U. S. 356 (2006). That section authorizes a civil
action “to obtain . . . appropriate equitable relief . . . to en-
force . . . the terms of the plan.” We here consider whether
in that kind of suit, a plan participant like McCutchen
may raise certain equitable defenses deriving from principles
of unjust enrichment. In particular, we address one equi-
table doctrine limiting reimbursement to the amount of an
insured’s “double recovery” and another requiring the party
seeking reimbursement to pay a share of the attorney’s fees
incurred in securing funds from the third party. We hold
that neither of those equitable rules can override the clear
terms of a plan. But we explain that the latter, usually
called the common-fund doctrine, plays a role in interpreting

D. Schmadt; and for the National Coordinating Committee for Multiem-
ployer Plans by Sally M. Tedrow and John M. Mclntire.

Briefs of amici curiae urging affirmance were filed for AARP et al. by
Mary Ellen Signorille, Melvin Radowitz, Rebecca M. Hamburg Cappy,
and Jeffrey Lewis; for the American Association for Justice by Jeffrey R.
White and Mary Alice McLarty; for Consumer Watchdog by Brian Wolf-
man; for Law Professors by Pammela Saunders; for the Michigan Associ-
ation for Justice by Robert B. June; for the Pennsylvania Association for
Justice by Charles L. Becker; and for United Policyholders et al. by Tybe
A. Brett, Mark D. DeBofsky, and Roger Baron.
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US Airways’ plan because the plan is silent about allocating

the costs of recovery.
I

In January 2007, McCutchen suffered serious injuries
when another driver lost control of her car and collided with
McCutchen’s. At the time, McCutchen was an employee of
US Airways and a participant in its self-funded health plan.
The plan paid $66,866 in medical expenses arising from the
accident on McCutchen’s behalf.

McCutchen retained attorneys, in exchange for a 40% con-
tingency fee, to seek recovery of all his accident-related dam-
ages, estimated to exceed $1 million. The attorneys sued
the driver responsible for the crash, but settled for only
$10,000 because she had limited insurance coverage and the
accident had killed or seriously injured three other people.
Counsel also secured a payment from McCutchen’s own auto-
mobile insurer of $100,000, the maximum amount available
under his policy. McCutchen thus received $110,000—and
after deducting $44,000 for the lawyer’s fee, $66,000.

On learning of McCutchen’s recovery, US Airways de-
manded reimbursement of the $66,366 it had paid in medical
expenses. In support of that claim, US Airways relied on
the following statement in its summary plan description:

“If [US Airways] pays benefits for any claim you incur
as the result of negligence, willful misconduct, or other
actions of a third party, . . . [ylou will be required to
reimburse [US Airways] for amounts paid for claims out
of any monies recovered from [the] third party, includ-
ing, but not limited to, your own insurance company
as the result of judgment, settlement, or otherwise.”
App. 20.1

1'We have made clear that the statements in a summary plan description
“communicat[e] with beneficiaries about the plan, but . . . do not them-
selves constitute the terms of the plan.” CIGNA Corp. v. Amara, 563
U. S.421, 438 (2011). Nonetheless, the parties litigated this case, and both
lower courts decided it, based solely on the language quoted above. See
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McCutchen denied that US Airways was entitled to any re-
imbursement, but his attorneys placed $41,500 in an escrow
account pending resolution of the dispute. That amount
represented US Airways’ full claim minus a proportionate
share of the promised attorney’s fees.

US Airways then filed this action under §502(a)(3), seek-
ing “appropriate equitable relief” to enforce the plan’s reim-
bursement provision. The suit requested an equitable lien
on $66,866—the $41,500 in the escrow account and $25,366
more in McCutchen’s possession. MecCutchen countered by
raising two defenses relevant here. First, he maintained
that US Airways could not receive the relief it sought be-
cause he had recovered only a small portion of his total dam-
ages; absent over-recovery on his part, US Airways’ right to
reimbursement did not kick in. Second, he contended that
US Airways at least had to contribute its fair share to the
costs he incurred to get his recovery; any reimbursement
therefore had to be marked down by 40%, to cover the prom-
ised contingency fee. The District Court rejected both ar-
guments, granting summary judgment to US Airways on the
ground that the plan “clear[ly] and unambiguous[ly]” pro-
vided for full reimbursement of the medical expenses paid.
App. to Pet. for Cert. 30a; see id., at 32a.

The Court of Appeals for the Third Circuit vacated the
District Court’s order. The Third Circuit reasoned that in
a suit for “appropriate equitable relief” under §502(a)(3), a
court must apply any “equitable doctrines and defenses” that
traditionally limited the relief requested. 663 F. 3d 671,
676 (2011). And here, the court continued, “‘the principle

663 F. 3d 671, 673 (CA3 2011); App. to Pet. for Cert. 26a. Only in this
Court, in response to a request from the Solicitor General, did the plan
itself come to light. See Letter from Matthew W. H. Wessler to William
K. Suter, Clerk of Court (Nov. 19, 2012) (available in Clerk of Court’s case
file). That is too late to affect what happens here: Because everyone in
this case has treated the language from the summary description as
though it came from the plan, we do so as well.
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¢

of unjust enrichment’” should “‘serve to limit the effective-
ness’” of the plan’s reimbursement provision. See 1id., at
677 (quoting 4 G. Palmer, Law of Restitution § 23.18, pp. 472-
473 (1978)). Full reimbursement, the Third Circuit thought,
would “leav[e] [McCutchen] with less than full payment” for
his medical bills; at the same time, it would provide a “wind-
fall” to US Airways given its failure to “contribute to the
cost of obtaining the third-party recovery.” 663 F. 3d, at
679. The Third Circuit then instructed the District Court
to determine what amount, shy of the entire $66,366, would
qualify as “appropriate equitable relief.” Ibid.

We granted certiorari, 567 U. S. 933 (2012), to resolve a
Circuit split on whether equitable defenses can so override
an ERISA plan’s reimbursement provision.? We now vacate
the Third Circuit’s decision.

II

A health-plan administrator like US Airways may bring
suit under §502(a)(3) for “appropriate equitable relief . . . to
enforce . . . the terms of the plan.”? That provision, we
have held, authorizes the kinds of relief “typically available
in equity” in the days of “the divided bench,” before law and

2Compare 663 F. 3d 671, 673 (CA3 2011) (case below) (holding that equi-
table doctrines can trump a plan’s terms); CGI Technologies & Solutions
Inc. v. Rose, 683 F. 3d 1113, 1124 (CA9 2012) (same), with Zurich Am. Ins.
Co. v. O’Hara, 604 F. 3d 1232, 1237 (CA11 2010) (holding that they cannot
do s0); Administrative Comm. of Wal-Mart Stores, Inc. v. Shank, 500 F. 3d
834, 838 (CAS8 2007) (same); Moore v. CapitalCare, Inc., 461 F. 3d 1, 9-10
and n. 10 (CADC 2006) (same); Bombadier Aerospace Employee Welfare
Benefits Plan v. Ferror, Poirot & Wansbrough, 354 F. 3d 348, 362 (CA5
2003) (same); Administrative Comm. of Wal-Mart Stores, Inc. v. Varco,
338 F. 3d 680, 692 (CA7 2003) (same).

3Sans ellipses, §502(a)(3) provides that a plan administrator may bring
a civil action “(A) to enjoin any act or practice which violates any provision
of this subchapter or the terms of the plan, or (B) to obtain other appro-
priate equitable relief (i) to redress such violations or (ii) to enforce any
provisions of this subchapter or the terms of the plan.” 29 U.S.C.
§1132(a)(3).
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equity merged. Mertens v. Hewitt Associates, 508 U. S. 248,
256 (1993) (emphasis deleted).

In Sereboff v. Mid Atlantic Medical Services, we allowed
a health-plan administrator to bring a suit just like this one
under §502(a)(3). Mid Atlantic had paid medical expenses
for the Sereboffs after they were injured in a car crash.
When they settled a tort suit against the other driver, Mid
Atlantic claimed a share of the proceeds, invoking the plan’s
reimbursement clause. We held that Mid Atlantic’s action
sought “equitable relief,” as §502(a)(3) requires. See 547
U.S., at 369. The “nature of the recovery” requested was
equitable because Mid Atlantic claimed “specifically identifi-
able funds” within the Sereboffs’ control—that is, a portion
of the settlement they had gotten. Id., at 362-363 (internal
quotation marks omitted). And the “basis for [the] claim”
was equitable too, because Mid Atlantic relied on “ ‘the famil-
iar rulle] of equity that a contract to convey a specific ob-
ject’” not yet acquired “‘create[s] a lien’” on that object as
soon as “‘the contractor . . . gets a title to the thing.”” Id.,
at 363-364 (quoting Barnes v. Alexander, 232 U. S. 117, 121
(1914)). Mid Atlantic’s claim for reimbursement, we deter-
mined, was the modern-day equivalent of an action in equity
to enforce such a contract-based lien—called an “equitable
lien by agreement.” 547 U. S., at 364-365 (internal quota-
tion marks omitted). Accordingly, Mid Atlantic could bring
an action under §502(a)(3) seeking the funds that its benefi-
ciaries had promised to turn over. And here, as all parties
agree, US Airways can do the same thing.

The question in this case concerns the role that equitable
defenses alleging unjust enrichment can play in such a suit.
As earlier noted, the Third Circuit held that “the principle of
unjust enrichment” overrides US Airways’ reimbursement
clause if and when they come into conflict. 663 F. 3d, at
677. MecCutchen offers a more refined version of that view,
alleging that two specific equitable doctrines meant to “pre-
vent unjust enrichment” defeat the reimbursement provi-
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sion. Brief for Respondents i. First, he contends that in
equity, an insurer in US Airways’ position could recoup no
more than an insured’s “double recovery”—the amount the
insured has received from a third party to compensate for
the same loss the insurance covered. That rule would limit
US Airways’ reimbursement to the share of McCutchen’s
settlements paying for medical expenses; McCutchen would
keep the rest (e. g., damages for loss of future earnings or
pain and suffering), even though the plan gives US Air-
ways first claim on the whole third-party recovery. Second,
McCutchen claims that in equity the common-fund doctrine
would have operated to reduce any award to US Airways.
Under that rule, “a litigant or a lawyer who recovers a com-
mon fund for the benefit of persons other than himself or his
client is entitled to a reasonable attorney’s fee from the fund
as a whole.” Boeing Co. v. Van Gemert, 444 U. S. 472, 478
(1980). MecCutchen urges that this doctrine, which is de-
signed to prevent freeloading, enables him to pass on a share
of his lawyer’s fees to US Airways, no matter what the
plan provides.*

We rejected a similar claim in Sereboff, though without
altogether foreclosing McCutchen’s position. The Sereboffs
argued, among other things, that the lower courts erred in
enforcing Mid Atlantic’s reimbursement clause “without im-

4Both our prior cases and secondary sources confirm McCutchen’s char-
acterization of the common-fund and double-recovery rules as deriving
primarily from principles of unjust enrichment. See Boeing, 444 U. S., at
478 (“The [common-fund] doctrine rests on the perception that persons
who obtain the benefit of a lawsuit without contributing to its cost are
unjustly enriched”); Mills v. Electric Auto-Lite Co., 396 U.S. 375, 392
(1970) (similar); 1 D. Dobbs, Law of Remedies §3.10(2), p. 395 (2d ed. 1993)
(hereinafter Dobbs) (similar); 4 G. Palmer, Law of Restitution §23.16(b),
p- 444 (1978) (“[TThe injured person is unjustly enriched” only when he
has received “in excess of full compensation” from two sources “for the
same loss”); 16 G. Couch, Cyclopedia of Insurance Law §61:18 (2d ed. 1983)
(similar); 8B J. Appleman & J. Appleman, Insurance Law and Practice
§4941, p. 11 (Cum. Supp. 2012) (hereinafter Appleman) (similar).
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posing various limitations” that would “apply to truly equi-
table relief grounded in principles of subrogation.”® 547
U. S., at 368 (internal quotation marks omitted). In particu-
lar, the Sereboffs contended that a variant of the double-
recovery rule, called the make-whole doctrine, trumped the
plan’s terms. We rebuffed that argument, explaining that
the Sereboffs were improperly mixing and matching rules
from different equitable boxes. The Sereboffs asserted a
“parcel of equitable defenses” available when an out-of-
pocket insurer brought a “freestanding action for equitable
subrogation,” not founded on a contract, to succeed to an
insured’s judgment against a third party. Ibid. But Mid
Atlantic’s reimbursement claim was “considered equitable,”
we replied, because it sought to enforce a “lien based on
agreement”—not a lien imposed independent of contract by
virtue of equitable subrogation.® Ibid. (internal quotation
marks omitted). In light of that fact, we viewed the Sere-
boffs’ equitable defenses—which again, closely resemble
McCutchen’s—as “beside the point.” Ibid. And yet, we
left a narrow opening for future litigants in the Sereboffs’
position to make a like claim. In a footnote, we observed
that the Sereboffs had forfeited a “distinct assertion” that
the contract-based relief Mid Atlantic requested, although

5“Subrogation simply means substitution of one person for another; that
is, one person is allowed to stand in the shoes of another and assert that
person’s rights against” a third party. 1 Dobbs §4.3(4), at 604; see 8B
Appleman §4941, at 11 (“‘Subrogation’ involves the substitution of the
insurer . . . to the rights of the insured”).

6The Sereboff Court’s analysis concerned only subrogation actions based
on equitable principles independent of any agreement. A subrogation ac-
tion may also be founded on a contract incorporating those principles.
See 1 Dobbs §4.3(4), at 604. US Airways suggested at oral argument
that McCutchen’s case would “ge[t] a lot stronger” if the plan here spoke
only of subrogation, without separately granting a right of reimbursement.
Tr. of Oral Arg. 18. We need not consider that question because US Air-
ways seeks to enforce a reimbursement provision, of the same kind we
considered in Sereboff.
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“equitable,” was not “appropriate” under §502(a)(3) because
“it contravened principles like the make-whole doctrine.”
Id., at 368-369, n. 2. Enter McCutchen, to make that basic
argument.

In the end, however, Sereboff’s logic dooms McCutchen’s
effort. US Airways, like Mid Atlantic, is seeking to enforce
the modern-day equivalent of an “equitable lien by agree-
ment.” And that kind of lien—as its name announces—both
arises from and serves to carry out a contract’s provisions.
See 1d., at 363-364; 4 S. Symons, Pomeroy’s Equity Jurispru-
dence §1234, p. 695 (5th ed. 1941). So enforcing the lien
means holding the parties to their mutual promises. See,
e. g., Barnes, 232 U. S., at 121, Walker v. Brown, 165 U. S.
654, 664 (1897). Conversely, it means declining to apply
rules—even if they would be “equitable” in a contract’s
absence—at odds with the parties’ expressed commitments.
McCutchen therefore cannot rely on theories of unjust en-
richment to defeat US Airways’ appeal to the plan’s clear
terms. Those principles, as we said in Sereboff, are “beside
the point” when parties demand what they bargained for in
a valid agreement. See Restatement (Third) of Restitution
and Unjust Enrichment §2(2), p. 15 (2010) (“A valid contract
defines the obligations of the parties as to matters within
its scope, displacing to that extent any inquiry into unjust
enrichment”). In those circumstances, hewing to the par-
ties’ exchange yields “appropriate” as well as “equitable”
relief.

We have found nothing to the contrary in the historiec prac-
tice of equity courts. McCutchen offers us a slew of cases in
which those courts applied the double-recovery or common-
fund rule to limit insurers’ efforts to recoup funds from their
beneficiaries’ tort judgments. See Brief for Respondents
21-25. But his citations are not on point. In some of
McCutchen’s cases, courts apparently applied equitable doc-
trines in the absence of any relevant contract provision.
See, e. g., Washtenaw Mut. Fire Ins. Co. v. Budd, 208 Mich.
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483, 486-487, 175 N. W. 231, 232 (1919); Fiire Assn. of Phila-
delphia v. Wells, 84 N. J. Eq. 484, 487, 94 A. 619, 621 (1915).
In others, courts found those rules to comport with the appli-
cable contract term. For example, in Svea Assurance Co. v.
Packham, 92 Md. 464, 48 A. 359 (1901)—the case McCutchen
calls his best, see Tr. of Oral Arg. 47-48—the court viewed
the double-recovery rule as according with “the intention”
of the contracting parties; “[blroad as [the] language is,” the
court explained, the agreement “cannot be construed to”
give the insurer any greater recovery. 92 Md., at 478, 48
A., at 362; see also Knaffl v. Knoxville Banking & Trust Co.,
133 Tenn. 655, 661, 182 S. W. 232, 233 (1916); Camden Fire
Ins. Assn. v. Prezioso, 93 N. J. Eq. 318, 319-320, 116 A. 694,
694 (Ch. 1922). But in none of these cases—nor in any other
we can find—did an equity court apply the double-recovery or
common-fund rule to override a plain contract term. That
is, in none did an equity court do what McCutchen asks of us.

Nevertheless, the United States, appearing as amicus cu-
riae, claims that the common-fund rule has a special capacity
to trump a conflicting contract. The Government begins its
brief foursquare with our (and Sereboff’s) analysis: In a suit
like this one, to enforce an equitable lien by agreement, “the
agreement, not general restitutionary principles of unjust
enrichment, provides the measure of relief due.” Brief for
United States 6. Because that is so, the Government (natu-
rally enough) concludes, McCutchen cannot invoke the double-
recovery rule to defeat the plan. But then the Government
takes an unexpected turn. “When it comes to the costs in-
curred” by a beneficiary to obtain money from a third party,
“the terms of the plan do not control.” Id., at 21. An eq-
uity court, the Government contends, has “inherent author-
ity” to apportion litigation costs in accord with the “long-
standing equitable common-fund doctrine,” even if that
conflicts with the parties’ contract. Id., at 22.

But if the agreement governs, the agreement governs:
The reasons we have given (and the Government mostly ac-
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cepts) for looking to the contract’s terms do not permit
an attorney’s-fees exception. We have no doubt that the
common-fund doctrine has deep roots in equity. See
Sprague v. Ticonic Nat. Bank, 307 U. S. 161, 164 (1939) (trac-
ing equity courts’ authority over fees to the First Judiciary
Act). Those roots, however, are set in the soil of unjust en-
richment: To allow “others to obtain full benefit from the
plaintiff’s efforts without contributing . . . to the litigation
expenses,” we have often noted, “would be to enrich the oth-
ers unjustly at the plaintiff’s expense.” Mills v. Electric
Auto-Lite Co., 396 U.S. 375, 392 (1970); see Boeing, 444
U. S., at 478; Trustees v. Greenough, 105 U. S. 527, 532 (1882);
supra, at 96, and n. 4. And as we have just explained, prin-
ciples of unjust enrichment give way when a court enforces
an equitable lien by agreement. See supra, at 98. The
agreement itself becomes the measure of the parties’ equi-
ties; so if a contract abrogates the common-fund doctrine, the
insurer is not unjustly enriched by claiming the benefit of its
bargain. That is why the Government, like McCutchen, fails
to produce a single case in which an equity court applied the
common-fund rule (any more than the double-recovery rule)
when a contract provided to the contrary. Even in equity,
when a party sought to enforce a lien by agreement, all pro-
visions of that agreement controlled. So too, then, in a suit
like this one.

The result we reach, based on the historical analysis our
prior cases prescribe, fits lock and key with ERISA’s focus
on what a plan provides. The section under which this suit
is brought “does not, after all, authorize ‘appropriate equi-
table relief’ at large,” Mertens, 508 U. S., at 253 (quoting
§1132(a)(3)); rather, it countenances only such relief as will
enforce “the terms of the plan” or the statute, §1132(a)(3)
(emphasis added). That limitation reflects ERISA’s prin-
cipal function: to “protect contractually defined benefits.”
Massachusetts Mut. Life Ins. Co. v. Russell, 473 U. S. 134,
148 (1985). The statutory scheme, we have often noted, “is
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built around reliance on the face of written plan documents.”
Curtiss-Wright Corp. v. Schoonejongen, 514 U.S. 73, 83
(1995). “Every employee benefit plan shall be established
and maintained pursuant to a written instrument,”
§1102(a)(1), and an administrator must act “in accordance
with the documents and instruments governing the plan” in-
sofar as they accord with the statute, §1104(a)(1)(D). The
plan, in short, is at the center of ERISA. And precluding
McCutchen’s equitable defenses from overriding plain con-
tract terms helps it to remain there.

III

Yet McCutchen’s arguments are not all for naught. If the
equitable rules he describes cannot trump a reimbursement
provision, they still might aid in properly construing it.
And for US Airways’ plan, the common-fund doctrine
(though not the double-recovery rule) serves that function.
The plan is silent on the allocation of attorney’s fees, and in
those circumstances, the common-fund doctrine provides the
appropriate default. In other words, if US Airways wished
to depart from the well-established common-fund rule, it had
to draft its contract to say so—and here it did not.”

“The dissent faults us for addressing this issue, but we think it ade-
quately preserved and presented. The language the dissent highlights in
McCutchen’s brief in opposition, indicating that the plan clearly abrogates
the common-fund doctrine, comes from his description of US Awrways’
claim in the District Court. See post, at 106-107 (opinion of SCALIA, J.);
Brief in Opposition 5. McCutchen’s argument in that court urged the
very position we adopt—that the common-fund doctrine applies because
the plan is silent. See App. to Pet. for Cert. 30a; Defendants’ Memoran-
dum in Opposition to Plaintiff’s Motion for Summary Judgment in No.
2:08—cv-1593 (WD Pa., Dec. 4, 2011), Doc. 33, pp. 12-13 (“If [US Airways]
wanted to exclude a deduction for attorney fees, it easily could have so
expressed”). To be sure, McCutchen shifted ground on appeal because
the District Court ruled that Third Circuit precedent foreclosed his
contract-based argument, see App. to Pet. for Cert. 31a; the Court of Ap-
peals’ decision then put front-and-center his alternative contention that
the common-fund rule trumps a contract. But both claims have the same
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Ordinary principles of contract interpretation point to-
ward this conclusion. Courts construe ERISA plans, as
they do other contracts, by “looking to the terms of the plan”
as well as to “other manifestations of the parties’ intent.”
Firestone Tire & Rubber Co. v. Bruch, 489 U.S. 101, 113
(1989). The words of a plan may speak clearly, but they may
also leave gaps. And so a court must often “look outside
the plan’s written language” to decide what an agreement
means. CIGNA Corp. v. Amara, 563 U. S. 421, 436 (2011);
see Curtiss-Wright, 514 U.S., at 80-81. In undertaking
that task, a court properly takes account of background legal
rules—the doctrines that typically or traditionally have gov-
erned a given situation when no agreement states otherwise.
See Wal-Mart Stores, Inc. Assoc. Health & Welfare Plan
v. Wells, 213 F. 3d 398, 402 (CAT7 2000) (Posner, J.) (“[C]on-
tracts . . . are enacted against a background of common-sense
understandings and legal principles that the parties may not
have bothered to incorporate expressly but that operate as
default rules to govern in the absence of a clear expres-
sion of the parties’ [contrary] intent”); 11 R. Lord, Williston
on Contracts §31:7 (4th ed. 2012); Restatement (Second)
of Contracts §221 (1979). Indeed, ignoring those rules is
likely to frustrate the parties’ intent and produce perverse
consequences.

The reimbursement provision at issue here precludes look-
ing to the double-recovery rule in this manner. Both the
contract term and the equitable principle address the same
problem: how to apportion, as between an insurer and a ben-
eficiary, a third party’s payment to recompense an injury.
But the allocation formulas they prescribe differ markedly.

basis (the nature and function of the common-fund doctrine), which the
parties have disputed throughout this litigation. And similarly, the ques-
tion we decide here is included in the question presented. The principal
clause of that question asks whether a court may use “equitable principles
to rewrite contractual language.” Pet. for Cert. i. We answer “not re-
write, but inform”—a reply well within the question’s scope.
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According to the plan, US Airways has first claim on the
entire recovery—as the plan description states, on “any mon-
ies recovered from [the] third party”; McCutchen receives
only whatever is left over (if anything). See supra, at 93.
By contrast, the double-recovery rule would give McCut-
chen first dibs on the portion of the recovery compensating
for losses that the plan did not cover (e.g., future earn-
ings or pain and suffering); US Airways’ claim would attach
only to the share of the recovery for medical expenses. See
supra, at 96. The express contract term, in short, con-
tradicts the background equitable rule; and where that is
so, for all the reasons we have given, the agreement must
govern.

By contrast, the plan provision here leaves space for the
common-fund rule to operate. That equitable doctrine, as
earlier noted, addresses not how to allocate a third-party
recovery, but instead how to pay for the costs of obtaining
it. See supra, at 96. And the contract, for its part, says
nothing specific about that issue. The District Court below
thus erred when it found that the plan clearly repudiated the
common-fund rule. See supra, at 93. To be sure, the plan’s
allocation formula—first claim on the recovery goes to US
Airways—might operate on every dollar received from a
third party, even those covering the beneficiary’s litigation
costs. But alternatively, that formula could apply to only
the true recovery, after the costs of obtaining it are de-
ducted. (Consider, for comparative purposes, how an in-
come tax is levied on net, not gross, receipts.) See Dawson,
Lawyers and Involuntary Clients: Attorney Fees From
Funds, 87 Harv. L. Rev. 1597, 1606-1607 (1974) (“['TThe claim
for legal services is a first charge on the fund and must be
satisfied before any distribution occurs”). The plan’s terms
fail to select between these two alternatives: whether the
recovery to which US Airways has first claim is every cent
the third party paid or, instead, the money the beneficiary
took away.
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Given that contractual gap, the common-fund doctrine pro-
vides the best indication of the parties’ intent. No one can
doubt that the common-fund rule would govern here in the
absence of a contrary agreement. This Court has “recog-
nized consistently” that someone “who recovers a common
fund for the benefit of persons other than himself” is due “a
reasonable attorney’s fee from the fund as whole.” Boeing
Co., 444 U. S., at 478. We have understood that rule as “re-
flect[ing] the traditional practice in courts of equity.” Ibid.;
see Sprague, 307 U. S., at 164-166; supra, at 100. And we
have applied it in a wide range of circumstances as part of
our inherent authority. See Boeing Co., 444 U.S., at 474,
478; Hall v. Cole, 412 U.S. 1, 6-7, and n. 7 (1973); Mills,
396 U. S., at 389-390, 392; Sprague, 307 U. S., at 166; Central
Railroad & Banking Co. of Ga. v. Pettus, 113 U. S. 116, 126—
127 (1885); Greenough, 105 U.S., at 528, 531-533. State
courts have done the same; the “overwhelming majority”
routinely use the common-fund rule to allocate the costs of
third-party recoveries between insurers and beneficiaries.
8A Appleman §4903.85, at 335 (1981); see Annot., 2 A. L. R.
3d 1441, §§2-3 (1965 and Supp. 2012). A party would not
typically expect or intend a plan saying nothing about attor-
ney’s fees to abrogate so strong and uniform a background
rule. And that means a court should be loath to read such
a plan in that way.®

8 For that reason, almost every state court that has confronted the issue
has done what we do here: apply the common-fund doctrine in the face
of a contract giving an insurer a general right to recoup funds from an
insured’s third-party recovery, without specifically addressing attorney’s
fees. See, e. g., Ex parte State Farm Mut. Auto. Ins. Co., 105 So. 3d 1199,
1212, and n. 6 (Ala. 2012); York Ins. Group of Me. v. Van Hall, 1997 ME
230, 48, 704 A. 2d 366, 369; Barreca v. Cobb, 1995-1651, pp. 2-3, 5, and n. 5
(La. 2/28/96), 668 So. 2d 1129, 1131-1132, and n. 5; Federal Kemper Ins.
Co. v. Arnold, 183 W. Va. 31, 33-34, 393 S. E. 2d 669, 671-672 (1990); State
Farm Mut. Auto. Ins. Co. v. Clinton, 267 Ore. 653, 661-662, 518 P. 2d 645,
649 (1974); Northern Buckeye Educ. Council Group Health Benefits Plan
v. Lawson, 154 Ohio App. 3d 659, 669, 2003-Ohio-5196, 798 N. E. 2d 667,
675; Lancer Corp. v. Murillo, 909 S. W. 2d 122, 126-127, and n. 2 (Tex.
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The rationale for the common-fund rule reinforces that
conclusion. Third-party recoveries do not often come free:
To get one, an insured must incur lawyer’s fees and expenses.
Without cost sharing, the insurer free rides on its beneficia-
ry’s efforts—taking the fruits while contributing nothing to
the labor. Odder still, in some cases—indeed, in this case—
the beneficiary is made worse off by pursuing a third party.
Recall that McCutchen spent $44,000 (representing a 40%
contingency fee) to get $110,000, leaving him with a real re-
covery of $66,000. But US Airways claimed $66,366 in med-
ical expenses. That would put McCutchen $866 in the hole;
in effect, he would pay for the privilege of serving as US
Airways’ collection agent. We think McCutchen would not
have foreseen that result when he signed on to the plan.
And we doubt if even US Airways should want it. When
the next McCutchen comes along, he is not likely to relieve
US Airways of the costs of recovery. See Blackburn v.
Sundstrand Corp., 115 F. 3d 493, 496 (CA7 1997) (Easter-
brook, J.) (“[T]f . . . injured persons could not charge legal
costs against recoveries, people like [McCutchen] would in
the future have every reason” to make different judgments
about bringing suit, “throwing on plans the burden and
expense of collection”). The prospect of generating those
strange results again militates against reading a general re-
imbursement provision—like the one here—for more than
it is worth. Only if US Airways’ plan expressly addressed
the costs of recovery would it alter the common-fund
doctrine.

App. 1995); Breslin v. Liberty Mut. Ins. Co., 134 N. J. Super. 357, 362, 341
A. 2d 342, 344 (App. Div. 1975); Hospital Service Corp. of R. I. v. Pennsyl-
vania Ins. Co., 101 R. 1. 708, 710, 716, 227 A. 2d 105, 108, 111 (1967);
National Union Fire Ins. Co. v. Grimes, 278 Minn. 45, 46-47, 51, 153 N. W.
2d 152, 153, 156 (1967); Foremost Life Ins. Co. v. Waters, 125 Mich. App.
799, 801, 805, 337 N. W. 2d 29, 30, 32 (1983) (citing Foremost Life Ins. Co.
v. Waters, 8 Mich. App. 599, 602, 278 N. W. 2d 688, 689 (1979)); Lee v.
State Farm Mut. Auto. Ins. Co., 57 Cal. App. 3d 458, 462, 469, 129 Cal.
Rptr. 271, 273-274, 278 (1976).
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SCALIA, J., dissenting

Iv

Our holding today has two parts, one favoring US Air-
ways, the other McCutchen. First, in an action brought
under §502(a)(3) based on an equitable lien by agreement,
the terms of the ERISA plan govern. Neither general prin-
ciples of unjust enrichment nor specific doctrines reflecting
those principles—such as the double-recovery or common-
fund rules—can override the applicable contract. We there-
fore reject the Third Circuit’s decision. But second, the
common-fund rule informs interpretation of US Airways’ re-
imbursement provision. Because that term does not advert
to the costs of recovery, it is properly read to retain the
common-fund doctrine. We therefore also disagree with the
Distriet Court’s decision. In light of these rulings, we va-
cate the judgment below and remand the case for further
proceedings consistent with this opinion.

It is so ordered.

JUSTICE SCALIA, with whom THE CHIEF JUSTICE, JUS-
TICE THOMAS, and JUSTICE ALITO join, dissenting.

I agree with Parts I and II of the Court’s opinion, which
conclude that equity cannot override the plain terms of the
contract.

The Court goes on in Parts III and IV, however, to hold
that the terms are not plain and to apply the “common-fund”
doctrine to fill that “contractual gap,” ante, at 104. The
problem with this is that we granted certiorari on a question
that presumed the contract’s terms were unambiguous—
namely, “where the plan’s terms give it an absolute right to
full reimbursement.” Pet. for Cert. i. Respondents inter-
preted “full reimbursement” to mean what it plainly says—
reimbursement of all the funds the plan had expended. In
their brief in opposition to the petition they conceded that,
under the contract, “a beneficiary is required to reimburse
the Plan for any amounts it has paid out of any monies the
beneficiary recovers from a third-party, without any contri-
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bution to attorney’s fees and expenses.” Brief in Opposi-
tion 5 (emphasis added). All the parties, as well as the Solic-
itor General, have treated that concession as valid. See
Brief for Petitioner 18, and n. 6; Brief for Respondents 29;
Brief for United States as Amicus Curiae 21. The Court
thus has no business deploying against petitioner an argu-
ment that was neither preserved, see Baldwin v. Reese, 541
U.S. 27, 34 (2004), nor fairly included within the question
presented, see Yee v. Escondido, 503 U. S. 519, 535 (1992).
I would reverse the judgment of the Third Circuit.
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KIOBEL, INDIVIDUALLY AND ON BEHALF OF HER LATE
HUSBAND KIOBEL, ET AL. v. ROYAL DUTCH
PETROLEUM CO. ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SECOND CIRCUIT

No. 10-1491. Argued February 28, 2012—Reargued October 1, 2012—
Decided April 17, 2013

Petitioners, Nigerian nationals residing in the United States, filed suit in
federal court under the Alien Tort Statute, alleging that respondents—
certain Dutch, British, and Nigerian corporations—aided and abetted
the Nigerian Government in committing violations of the law of nations
in Nigeria. The ATS provides that “[t]he district courts shall have orig-
inal jurisdiction of any civil action by an alien for a tort only, committed
in violation of the law of nations or a treaty of the United States.”
28 U.S. C. §1350. The District Court dismissed several of petitioners’
claims, but on interlocutory appeal, the Second Circuit dismissed the en-
tire complaint, reasoning that the law of nations does not recognize corpo-
rate liability. This Court granted certiorari, and ordered supplemental
briefing on whether and under what circumstances courts may recognize
a cause of action under the ATS, for violations of the law of nations occur-
ring within the territory of a sovereign other than the United States.

Held: The presumption against extraterritoriality applies to claims under
the ATS, and nothing in the statute rebuts that presumption.
Pp. 114-125.

(a) Passed as part of the Judiciary Act of 1789, the ATS is a jurisdic-
tional statute that creates no causes of action. It permits federal courts
to “recognize private claims [for a modest number of international law
violations] under federal common law.” Sosa v. Alvarez-Machain, 542
U.S. 692, 732. In contending that a claim under the ATS does not reach
conduct occurring in a foreign sovereign’s territory, respondents rely on
the presumption against extraterritorial application, which provides
that “[wlhen a statute gives no clear indication of an extraterritorial
application, it has none,” Morrison v. National Australia Bank Ltd.,
561 U. S. 247, 255. The presumption “serves to protect against unin-
tended clashes between our laws and those of other nations which could
result in international discord.” EFEOC v. Arabian American Oil Co.,
499 U. S. 244, 248. 1t is typically applied to discern whether an Act of
Congress regulating conduct applies abroad, see, e. ¢., id., at 246, but
its underlying principles similarly constrain courts when considering
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causes of action that may be brought under the ATS. Indeed, the dan-
ger of unwarranted judicial interference in the conduct of foreign policy
is magnified in this context, where the question is not what Congress
has done but what courts may do. These foreign policy concerns are
not diminished by the fact that Sosa limited federal courts to recogniz-
ing causes of action only for alleged violations of international law
norms that are “‘specific, universal, and obligatory,”” 542 U. S., at 732.
Pp. 114-117.

(b) The presumption is not rebutted by the text, history, or purposes
of the ATS. Nothing in the ATS’s text evinces a clear indication of
extraterritorial reach. Violations of the law of nations affecting aliens
can occur either within or outside the United States. And generic
terms, like “any” in the phrase “any civil action,” do not rebut the
presumption against extraterritoriality. See, e. g., Morrison, supra, at
263-264. Petitioners also rely on the common-law “transitory torts”
doctrine, but that doctrine is inapposite here; as the Court has ex-
plained, “the only justification for allowing a party to recover when the
cause of action arose in another civilized jurisdiction is a well founded
belief that it was a cause of action in that place,” Cuba R. Co. v. Crosby,
222 U. S. 473, 479. The question under Sosa is not whether a federal
court has jurisdiction to entertain a cause of action provided by foreign
or even international law. The question is instead whether the court
has authority to recognize a cause of action under U. S. law to enforce
anorm of international law. That question is not answered by the mere
fact that the ATS mentions torts.

The historical background against which the ATS was enacted also
does not overcome the presumption. When the ATS was passed, “three
principal offenses against the law of nations” had been identified by
Blackstone: violation of safe conducts, infringement of the rights of am-
bassadors, and piracy. Sosa, supra, at 723, 724. Prominent contempo-
rary examples of the first two offenses—immediately before and after
passage of the ATS—provide no support for the proposition that Con-
gress expected causes of action to be brought under the statute for
violations of the law of nations occurring abroad. And although the
offense of piracy normally occurs on the high seas, beyond the territorial
jurisdiction of the United States or any other country, applying U. S.
law to pirates does not typically impose the sovereign will of the United
States onto conduct occurring within the territorial jurisdiction of
another sovereign, and therefore carries less direct foreign policy conse-
quences. A 1795 opinion of Attorney General William Bradford regard-
ing the conduct of U. S. citizens on both the high seas and a foreign
shore is at best ambiguous about the ATS’s extraterritorial application;
it does not suffice to counter the weighty concerns underlying the pre-
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sumption against extraterritoriality. Finally, there is no indication that
the ATS was passed to make the United States a uniquely hospitable
forum for the enforcement of international norms. Pp. 117-124.

621 F. 3d 111, affirmed.

ROBERTS, C. J., delivered the opinion of the Court, in which SCALIA,
KENNEDY, THOMAS, and ALITO, JJ., joined. KENNEDY, J., filed a concur-
ring opinion, post, p. 125. ALITO, J., filed a concurring opinion, in which
THOMAS, J., joined, post, p. 125. BREYER, J., filed an opinion concurring
in the judgment, in which GINSBURG, SOTOMAYOR, and KAGAN, JJ., joined,
post, p. 127.

Paul L. Hoffman argued and reargued the cause for peti-
tioners. With him on the briefs were Erwin Chemerinsky
and Carey R. D’Avino.

Kathleen M. Sullivan argued and reargued the cause for
respondents. With her on the briefs were Faith E. Gay,
Sanford I. Weisburst, Isaac Nesser, and Todd S. Anten.

Solicitor Gemeral Verrilli reargued the cause for the
United States as amicus curiae urging partial affirmance.
With him on the supplemental brief were Acting Assistant
Attorney General Delery, Deputy Solicitor General Knee-
dler, Melissa, Arbus Sherry, and Robert M. Loeb. Deputy
Solicitor General Kneedler argued the cause for the United
States as amicus curiae urging reversal on the original ar-
gument. With him on the briefs were Solicitor General
Verrilli, Assistant Attorney General West, Ms. Sherry,
Douglas N. Letter, Mr. Loeb, Harold Hongju Koh, and Cam-
eron F. Kerry.*

*Briefs of amici curiae urging reversal were filed for the American
Federation of Labor and Congress of Industrial Organizations by Lynn K.
Rhinehart, James B. Coppess, and Matthew J. Ginsburg; for the Associa-
tion of the Bar of the City of New York by Stephen L. Kass; for Australian
International Law Scholars by Donald Kris Anton, pro se; for Former
United States Government Counterterrorism and Human Rights Officials
by Ruth Wedgwood, Ronald L. Motley, Michael E. Elsner, Vincent I. Par-
rett, John M. Eubanks, and Brian T. Frutig; for the German Institute for
Human Rights et al. by Richard R. Wiebe; for International Law Scholars
by Ralph G. Steinhardt, for Law Professors of Civil Liberties and 42
U. S. C. §1983 by Penny M. Venetis; for The Rutherford Institute by John
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CHIEF JUSTICE ROBERTS delivered the opinion of the
Court.

Petitioners, a group of Nigerian nationals residing in the
United States, filed suit in federal court against certain

W. Whitehead and Charles I. Lugost; for the Yale Law School Center for
Global Legal Challenges by Oona A. Hathaway and Jeffrey A. Meyer; for
Abukar Hassan Ahmed et al. by Pamela S. Karlan, Jeffrey L. Fisher,
Pamela Merchant, Andrea Evans, Natasha E. Fain, L. Kathleen Roberts,
Thomas C. Goldstein, and Kevin K. Russell; for Volker Beck et al. by
Judith Brown Chomsky; for Barbara Aronstein Black et al. by Susan H.
Farbstein and Tyler R. Giannint, for David J. Scheffer, by Mr. Scheffer,
pro se; for Thomas J. Schoenbaum, by Mr. Schoenbaum, pro se; for Former
Senator Arlen Specter et al. by William J. Aceves and Anthony DiCaprio;
and for Joseph E. Stiglitz by Michael D. Hausfeld.

Briefs of amici curiae urging affirmance were filed for the Association
of German Chambers of Industry and Commerce et al. by Alan E. Unter-
etner and Mark T. Stancil; for BP America et al. by Paul D. Clement,
Jeffrey M. Harris, John B. Bellinger 111, Lisa S. Blatt, Ramon P. Marks,
and R. Reeves Andersomn; for the Cato Institute by Owen C. Pell and Ilya
Shapiro; for the Chamber of Commerce of the United States of America
by Neal Kumar Katyal, Christopher T. Handman, Dominic F. Perella,
Robin S. Conrad, and Kate Comerford Todd; for the Clearing House Asso-
ciation L. L. C. by Andrew J. Pincus, Alex C. Lakatos, and Carl J. Sum-
mers; for Coca-Cola Co. et al. by Kristin Linsley Myles; for Engility Corp.
by Ari S. Zymelman; for International Law Professors by Matthew J.
Kemmer, David M. Rice, Troy M. Yoshino, and Timothy C. Smith; for the
National Foreign Trade Council et al. by Seth P. Waxman and Jonathan
G. Cedarbawm; for the Product Liability Advisory Counsel, Inc., by Anne
E. Cohen and David W. Rivkin; for Professors of International Law, For-
eign Relations Law and Federal Jurisdiction by Meir Feder and Samuel
Estreicher, pro se; for the Rio Tinto Group et al. by Jonathan D. Hacker,
Anton Metlitsky, and Matthew T. Kline; for the US-China Law Society
by Sienho Yee; for the Washington Legal Foundation et al. by Richard A.
Samp; and for Anthony J. Bellia, Jr., et al. by Christopher J. Paolella.

Briefs of amici curiae were filed for the American Bar Association by
William T. Robinson III, Robert P. LoBue, and Matthew Funk; for the
American Civil Liberties Union by Steven R. Shapiro and Mitra Ebado-
laht; for the Brennan Center for Justice at NYU School of Law by Burt
Neuborne; for Certain Plaintiffs in In re: Terrorist Attacks on September
11, 2001, by Carter G. Phillips, Richard D. Klinger, Jacqueline G. Cooper,
Stephen A. Cozen, Elliott R. Feldman, Sean P. Carter, James P. Krein-
dler, Justin T. Green, Andrew J. Maloney III, Messrs. Motley and Elsner,
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Dutch, British, and Nigerian corporations. Petitioners sued
under the Alien Tort Statute, 28 U. S. C. §1350, alleging that
the corporations aided and abetted the Nigerian Government
in committing violations of the law of nations in Nigeria.
The question presented is whether and under what circum-

Jerry S. Goldman, and Chris Leonardo; for Chevron Corp. et al. by Jack
Goldsmith; for Civil Procedure Professors by Agnieszka M. Fryszman
and Mawureen E. McOwen; for Comparative Law Scholars et al. by Vivian
Grosswald Curran and Anne Richardson; for EarthRights International
by Richard L. Herz and Marco B. Simons; for Eleven Jewish Former
Residents of Iran Whose Family Members “Disappeared” by Robert J.
Tolchin; for the European Commission by Steven Alan Reiss and Gregory
Silbert; for the Federal Republic of Germany by Jeffrey Harris, Max
Riederer von Paar, and Walter E. Diercks; for Former State Department
Legal Advisers by Kristin Linsley Myles and Daniel P. Collins; for Geno-
cide Victims of Krajina, Croatia, by Robert J. Pavich, lan Levin, John J.
Pavich, and Anthony A. D’Amato; for the Government of the Argentine
Republic by Jonathan M. Miller; for the Government of the Kingdom of
the Netherlands et al. by Donald 1. Baker and W. Todd Miller; for the
Government of the United Kingdom of Great Britain and Northern Ireland
et al. by Messrs. Baker and W. Miller; for Human Rights First et al. by
Mr. Aceves; for the Institute for Human Rights and Business et al. by
Jennifer Green; for International Human Rights Organizations et al. by
Katherine Gallagher and Peter Weiss; for KBR, Inc., by David B. Rivkin,
Jr., and Lee A. Casey; for Law of Nations Scholars by Mr. D’Amato; for
Nuremberg Historians et al. by Jonathan S. Massey; for OTP Bank by
Thomas G. Corcoran, Jr., and Michael D. Ramsey; for Professors of Civil
Procedure and Federal Courts by Allan Ides, pro se, Theresa M. Traber,
and Bert Voorhees; for Professors of Constitutional and Federal Civil Pro-
cedure Law by Richard A. Edlin; for the Rutgers Law School Constitu-
tional Litigation Clinic by Ms. Venetis; for Victims of the Hungarian Holo-
caust by Messrs. Pavich, Levin, and Pavich; for Juan Romagoza Arce et al.
by Mses. Evans, Merchant, Fain, and Roberts; for Diego Asencio et al. by
Douglass Cassel; for Omer Bartov et al. by Mses. Green and Chomsky and
Beth Stephens; for Alex-Geert Castermans et al. by Gary L. Bostwick, and
Mses. Fryszman and McOwen; for William R. Casto et al. by Mr. Giannini
and Ms. Farbstein, for Martyn Day et al. by Michael D. Hausfeld; for
Martin S. Flaherty et al. by Frederick W. Morris; for Anton Katz et al.
by Carol A. Sobel; for Juan E. Méndez by Deena R. Hurwitz and Eric
Alan Isaacson; for Navi Pillay by David Sloss; and for John Ruggie et al.
by Vincent F. O’Rourke, Jr.
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stances courts may recognize a cause of action under the
Alien Tort Statute, for violations of the law of nations oc-
curring within the territory of a sovereign other than the
United States.

I

Petitioners were residents of Ogoniland, an area of 250
square miles located in the Niger delta area of Nigeria and
populated by roughly half a million people. When the com-
plaint was filed, respondents Royal Dutch Petroleum Com-
pany and Shell Transport and Trading Company, p. 1. c., were
holding companies incorporated in the Netherlands and Eng-
land, respectively. Their joint subsidiary, respondent Shell
Petroleum Development Company of Nigeria, Ltd. (SPDC),
was incorporated in Nigeria, and engaged in oil exploration
and production in Ogoniland. According to the complaint,
after concerned residents of Ogoniland began protesting the
environmental effects of SPDC’s practices, respondents en-
listed the Nigerian Government to violently suppress the
burgeoning demonstrations. Throughout the early 1990’s,
the complaint alleges, Nigerian military and police forces at-
tacked Ogoni villages, beating, raping, killing, and arresting
residents and destroying or looting property. Petitioners
further allege that respondents aided and abetted these
atrocities by, among other things, providing the Nigerian
forces with food, transportation, and compensation, as well
as by allowing the Nigerian military to use respondents’
property as a staging ground for attacks.

Following the alleged atrocities, petitioners moved to the
United States where they have been granted political asylum
and now reside as legal residents. See Supp. Brief for Peti-
tioners 3, and n. 2. They filed suit in the United States Dis-
trict Court for the Southern District of New York, alleging
jurisdiction under the Alien Tort Statute and requesting re-
lief under customary international law. The ATS provides,
in full, that “[t]he district courts shall have original jurisdic-
tion of any civil action by an alien for a tort only, committed
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in violation of the law of nations o