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SUPREME COURT OF THE UNITED STATES
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CASES ADJUDGED

IN THE
SUPREME COURT OF THE UNITED STATES
AT

OCTOBER TERM, 2011

ELGIN ET AL. ». DEPARTMENT OF THE TREASURY
ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIRST CIRCUIT

No. 11-45.  Argued February 27, 2012—Decided June 11, 2012

The Civil Service Reform Act of 1978 (CSRA) “established a compre-
hensive system for reviewing personnel action taken against federal
employees,” United States v. Fausto, 484 U.S. 439, 455, including
removals, 5 U.S. C. §7512. A qualifying employee has the right to a
hearing before the Merit Systems Protection Board (MSPB), §8 7513(d),
7701(a)(1)-(2), which is authorized to order reinstatement, backpay, and
attorney’s fees, §§1204(a)(2), 7701(g). An employee who is dissatisfied
with the MSPB’s decision is entitled to judicial review in the Federal
Circuit. §§7703(a)(1), (b)(1).

Petitioners were federal employees discharged pursuant to 5 U. S. C.
§3328, which bars from executive agency employment anyone who has
knowingly and willfully failed to register for the Selective Service as
required by the Military Selective Service Act, 50 U.S. C. App. §453.
Petitioner Elgin challenged his removal before the MSPB, claiming that
§3328 is an unconstitutional bill of attainder and unconstitutionally dis-
criminates based on sex when combined with the Military Selective
Service Act’s male-only registration requirement. The MSPB referred
the case to an Administrative Law Judge (ALJ), who dismissed the ap-
peal for lack of jurisdiction, concluding that an employee is not entitled
to MSPB review of agency action that is based on an absolute statutory
bar to employment. The ALJ also concluded that the MSPB lacked

1
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authority to determine the constitutionality of a federal statute.
Rather than seeking further MSPB review or appealing to the Federal
Circuit, Elgin joined other petitioners raising the same constitutional
challenges to their removals in a suit in Federal District Court. The
District Court found that it had jurisdiction and denied petitioners’
constitutional claims on the merits. The First Circuit vacated and re-
manded with instructions to dismiss for lack of jurisdiction. The First
Circuit held that petitioners were employees entitled to MSPB review
despite the statutory bar to their employment. The court further con-
cluded that challenges to a removal are not exempt from the CSRA
review scheme simply because an employee challenges the constitution-
ality of the statute authorizing the removal.

Held: The CSRA precludes district court jurisdiction over petitioners’
claims because it is fairly discernible that Congress intended the stat-
ute’s review scheme to provide the exclusive avenue to judicial review
for covered employees who challenge covered adverse employment
actions, even when those employees argue that a federal statute is un-
constitutional. Pp. 8-23.

(@) Relying on Webster v. Doe, 486 U. S. 592, 603, petitioners claim
that 28 U. 8. C. §1331’s general grant of federal-question jurisdiction to
district courts remains undisturbed unless Congress explicitly directs
otherwise. But Webster’s “heightened showing” applies only when a
statute purports to “deny any judicial forum for a colorable constitu-
tional claim,” 486 U. S., at 603, not when Congress channels judicial re-
view of a constitutional claim to a particular court, see Thunder Basin
Coal Co. v. Reich, 510 U.S. 200. Here, where the claims can be
“meaningfully addressed in the” Federal Circuit, id., at 215, the proper
inquiry is whether Congress’ intent to preclude district court jurisdic-
tion was “‘fairly discernible in the statutory scheme,”” id., at 207.
Pp. 8-10.

(b) It is “fairly discernible” from the CSRA’s text, structure, and pur-
pose that Congress precluded district court jurisdiction over petitioners’
claims. Pp. 10-15.

(1) Just as the CSRA’s “elaborate” framework demonstrated Con-
gress’ intent to entirely foreclose judicial review to employees to whom
the CSRA denies statutory review in Fausto, 484 U.S., at 443, the
CSRA indicates that extrastatutory review is not available to those em-
ployees to whom the CSRA grants administrative and judicial review.
It “prescribes in great detail the protections and remedies applicable to”
adverse personnel actions against federal employees, ibid., specifically
enumerating the major adverse actions and employee classifications to
which the CSRA’s procedural protections and review provisions apply,
§§7511, 7512, setting out the procedures due an employee prior to final
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agency action, § 7513, and exhaustively detailing the system of review
before the MSPB and the Federal Circuit, §§7701, 7703. Petitioners
and the Government do not dispute that petitioners are removed em-
ployees to whom CSRA review is provided, but petitioners claim that
there is an exception to the CSRA review scheme for employees
who bring constitutional challenges to federal statutes; this claim finds
no support in the CSRA’s text and structure. The availability of ad-
ministrative and judicial review under the CSRA generally turns on the
type of civil service employee and adverse employment action at
issue. Nothing in the CSRA’s text suggests that its exclusive review
scheme is inapplicable simply because a covered employee raises a con-
stitutional challenge. And § 7703(b)(2)—which expressly exempts from
Federal Circuit review challenges alleging that a covered action was
based on discrimination prohibited by enumerated federal employment
laws—demonstrates that Congress knew how to provide alternative fo-
rums for judicial review based on the nature of an employee’s claim.
Pp. 10-13.

(2) The CSRA’s purpose also supports the conclusion that the statu-
tory review scheme is exclusive, even for constitutional challenges.
The CSRA’s objective of creating an integrated review scheme to re-
place inconsistent decisionmaking and duplicative judicial review would
be seriously undermined if a covered employee could challenge a cov-
ered employment action first in a district court, and then again in a
court of appeals, simply by challenging the constitutionality of the
statutory authorization for the action. Claim-splitting and preclusion
doctrines would not necessarily eliminate the possibility of parallel pro-
ceedings before the MSPB and the district court, and petitioners point
to nothing in the CSRA to support the notion that Congress intended
to allow employees to pursue constitutional claims in district court at
the expense of forgoing other, potentially meritorious claims before the
MSPB. Pp. 13-15.

(c) Petitioners invoke the “presum[ption] that Congress does not
intend to limit [district court] jurisdiction if ‘a finding of preclusion could
foreclose all meaningful judicial review’; if the suit is ‘wholly collat-
eral to a statute’s review provisions’; and if the claims are ‘outside
the agency’s expertise.”” Free Enterprise Fund v. Public Company
Accounting Oversight Bd., 561 U. S. 477, 489. But none of those char-
acteristics is present here. Pp. 15-23.

(1) Petitioners’ constitutional claims can receive meaningful review
within the CSRA scheme even if the MSPB, as it claims, is not author-
ized to decide a federal law’s constitutionality. Their claims can be
“meaningfully addressed” in the Federal Circuit, which has held that it
can determine the constitutionality of a statute upon which an employ-
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ee’s removal was based, notwithstanding the MSPB’s professed lack of
authority to decide the question. The CSRA review scheme also fully
accommodates the potential need for a factual record. Even without
factfinding capabilities, the Federal Circuit may take judicial notice of
facts relevant to the constitutional question. If further development is
necessary, the CSRA empowers the MSPB to take evidence and
find facts for Federal Circuit review. See 5 U.S.C. §§1204(b)(1)-(2).
Petitioners err in arguing that the MSPB will invariably dismiss a case
without ever reaching the factfinding stage in an appeal such as theirs.
The MSPB may determine that it lacks authority to decide the issue;
but absent another infirmity in the adverse action, it will affirm the
employing agency’s decision. The Federal Circuit can then review the
decision, including any factual record developed by the MSPB. Peti-
tioners’ argument is not illustrated by Elgin’s case, which was dismissed
on the threshold ground that he was not an “employee” with a right
to appeal because his employment was absolutely barred by statute.
Pp. 16-21.

(2) Petitioners’ claims are also not “wholly collateral” to the CSRA
scheme. Their constitutional claims are the vehicle by which they seek
to reverse the removal decisions, to return to federal employment, and
to receive lost compensation. A challenge to removal is precisely the
type of personnel action regularly adjudicated by the MSPB and the
Federal Circuit within the CSRA scheme, and reinstatement, backpay,
and attorney’s fees are precisely the kinds of relief that the CSRA em-
powers the MSPB and the Federal Circuit to provide. Pp. 21-22.

(3) Finally, in arguing that their constitutional claims are not the
sort that Congress intended to channel through the MSPB because
they are beyond the MSPB’s expertise, petitioners overlook the many
threshold questions that may accompany a constitutional claim and to
which the MSPB can apply its expertise, e. g., whether a resignation,
as in petitioner Tucker’s case, amounts to a constructive discharge.
Pp. 22-23.

641 F. 3d 6, affirmed.

THOMAS, J., delivered the opinion of the Court, in which ROBERTS, C. J.,
and SCALIA, KENNEDY, BREYER, and SOTOMAYOR, JJ., joined. ALITO, J.,
filed a dissenting opinion, in which GINSBURG and KAGAN, JJ., joined,
post, p. 23.

Harvey A. Schwartz argued the cause for petitioners.
With him on the briefs were Leah M. Nicholls and Brian
Wolfman.
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Eric J. Feigin argued the cause for respondents. With
him on the brief were Solicitor General Verrilli, Assistant
Attorney General West, Deputy Solicitor General Sriniva-
san, Marleigh D. Dover, Jeffrey Clair, Elaine Kaplan, Ste-
ven E. Abow, Robin M. Richardson, and Elizabeth Ghawri.™

JUSTICE THOMAS delivered the opinion of the Court.

Under the Civil Service Reform Act of 1978 (CSRA), 5
U. S. C. §1101 et seq., certain federal employees may obtain
administrative and judicial review of specified adverse
employment actions. The question before us is whether the
CSRA provides the exclusive avenue to judicial review when
a qualifying employee challenges an adverse employment
action by arguing that a federal statute is unconstitutional.
We hold that it does.

I

The CSRA “established a comprehensive system for re-
viewing personnel action taken against federal employees.”
United States v. Fausto, 484 U. S. 439, 455 (1988). As rele-
vant here, Subchapter II of Chapter 75 governs review of
major adverse actions taken against employees “for such
cause as will promote the efficiency of the service.” 5
U.S. C. §§7503(a), 7513(a). Employees entitled to review
are those in the “competitive service” and “excepted service”
who meet certain requirements regarding probationary
periods and years of service.! §7511(a)(1). The reviewable

*Elaine Mittleman, pro se, filed a brief as amicus curiae urging
reversal.

1The CSRA divides civil service employees into three main categories.
Fausto, 484 U.S., at 441, n. 1. “Senior Executive Service” employees
occupy high-level positions in the Executive Branch but are not required
to be appointed by the President and confirmed by the Senate. 5 U.S. C.
§3131(2). “[Clompetitive service” employees—the relevant category for
purposes of this case—are all other Executive Branch employees whose
nomination by the President and confirmation by the Senate are not
required and who are not specifically excepted from the competitive
service by statute. §2102(a)(1). The competitive service also includes
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agency actions are removal, suspension for more than 14
days, reduction in grade or pay, or furlough for 30 days or
less. §7512.

When an employing agency proposes a covered action
against a covered employee, the CSRA gives the employee
the right to notice, representation by counsel, an opportunity
to respond, and a written, reasoned decision from the agency.
§7513(b). If the agency takes final adverse action against
the employee, the CSRA gives the employee the right to
a hearing and to be represented by an attorney or other
representative before the Merit Systems Protection Board
(MSPB). §§7513(d), 7701(a)(1)-(2). The MSPB is author-
ized to order relief to prevailing employees, including re-
instatement, backpay, and attorney’s fees. §§1204(a)(2),
7701(g).

An employee who is dissatisfied with the MSPB’s decision
is entitled to judicial review in the United States Court of
Appeals for the Federal Circuit. That court “shall review
the record and hold unlawful and set aside any agency action,
findings, or conclusions” that are “arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance with law,”
“obtained without procedures required by law, rule, or reg-
ulation having been followed,” or “unsupported by substan-
tial evidence.” §§7703(a)(1), (¢). The Federal Circuit has
“exclusive jurisdiction” over appeals from a final decision
of the MSPB. 28 U.S.C. §1295(a)(9); see also 5 U.S.C.
§7703(b)(1) (judicial review of an MSPB decision “shall be”
in the Federal Circuit).

II

Petitioners are former federal competitive service employ-
ees who failed to comply with the Military Selective Service

employees in other branches of the Federal Government and in the
District of Columbia government who are specifically included by stat-
ute. §82102(a)(2)-(3). Finally, “excepted service” employees are em-
ployees who are not in the Senior Executive Service or in the competitive
service. §2103.
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Act, 50 U. S. C. App. §453. That Act requires male citizens
and permanent-resident aliens of the United States between
the ages of 18 and 26 to register for the Selective Service.
Another federal statute, 5 U. S. C. § 3328 (hereinafter Section
3328), bars from employment by an executive agency anyone
who has knowingly and willfully failed to register. Pursu-
ant to Section 3328, petitioners were discharged (or allegedly
constructively discharged) by respondents, their employing
agencies.

Among petitioners, only Michael Elgin appealed his re-
moval to the MSPB. Elgin argued that Section 3328 is an
unconstitutional bill of attainder and unconstitutionally dis-
criminates on the basis of sex when combined with the regis-
tration requirement of the Military Selective Service Act.
The MSPB referred Elgin’s appeal to an Administrative Law
Judge (ALJ) for an initial decision.? The ALJ dismissed the
appeal for lack of jurisdiction, concluding that an employee
is not entitled to MSPB review of agency action that is based
on an absolute statutory bar to employment. App. to Pet.
for Cert. 100a-101a. The ALJ also held that Elgin’s consti-
tutional claims could not “confer jurisdiction” on the MSPB
because it “lacks authority to determine the constitutionality
of a statute.” Id., at 101a.

Elgin neither petitioned for review by the full MSPB nor
appealed to the Federal Circuit. Instead, he joined the
other petitioners in filing suit in the United States District
Court for the District of Massachusetts, raising the same
constitutional challenges to Section 3328 and the Military Se-
lective Service Act. App. 4, 26-28, 29. Petitioners sought
equitable relief in the form of a declaratory judgment that
the challenged statutes are unconstitutional, an injunction
prohibiting enforcement of Section 3328, reinstatement to

2See §7701(b)(1) (authorizing referral of MSPB appeals to an ALJ); 5
CFR §§1201.111-1201.114 (2011) (detailing procedures for an initial deci-
sion by an ALJ and review by the MSPB).
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their former positions, backpay, benefits, and attorney’s fees.
Id., at 29-30.

The District Court rejected respondents’ argument that it
lacked jurisdiction and denied petitioners’ constitutional
claims on the merits. See Elgin v. United States, 697
F. Supp. 2d 187 (Mass. 2010). The District Court held that
the CSRA did not preclude it from hearing petitioners’
claims, because the MSPB had no authority to determine the
constitutionality of a federal statute. Id., at 193. Hence,
the District Court concluded that it retained jurisdiction
under the general grant of federal-question jurisdiction in 28
U.S.C. §1331. 697 F. Supp. 2d, at 194.

The United States Court of Appeals for the First Circuit
vacated the judgment and remanded with instructions to dis-
miss for lack of jurisdiction. See 641 F. 3d 6 (2011). The
Court of Appeals held that challenges to a removal are not
exempted from the CSRA review scheme simply because the
employee argues that the statute authorizing the removal is
unconstitutional. Id., at 11-12. According to the Court of
Appeals, the CSRA provides a forum—the Federal Circuit—
that may adjudicate the constitutionality of a federal statute,
and petitioners “were obliged to use it.” Id., at 12-13.

We granted certiorari to decide whether the CSRA pre-
cludes district court jurisdiction over petitioners’ claims
even though they are constitutional claims for equitable re-
lief. See 565 U. S. 962 (2011). We conclude that it does, and
we therefore affirm.

I11

We begin with the appropriate standard for determining
whether a statutory scheme of administrative and judicial
review provides the exclusive means of review for constitu-
tional claims. Petitioners argue that even if they may ob-
tain judicial review of their constitutional claims before the
Federal Circuit, they are not precluded from pursuing their
claims in federal district court. According to petitioners,
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the general grant of federal-question jurisdiction in 28
U.S. C. §1331, which gives district courts authority over
constitutional claims, remains undisturbed unless Congress
explicitly directs otherwise. In support of this argument,
petitioners rely on Webster v. Doe, 486 U. S. 592, 603 (1988),
which held that “where Congress intends to preclude judicial
review of constitutional claimsl[,] its intent to do so must be
clear.” The Webster Court noted that this “heightened
showing” was required “to avoid the ‘serious constitutional
question’ that would arise if a federal statute were construed
to deny any judicial forum for a colorable constitutional
claim.” Ibid. (quoting Bowen v. Michigan Academy of
Family Physicians, 476 U. S. 667, 681, n. 12 (1986)). Peti-
tioners contend that the CSRA does not meet this standard
because it does not expressly bar suits in district court.
Petitioners’ argument overlooks a necessary predicate to
the application of Websters heightened standard: a statute
that purports to “deny any judicial forum for a colorable con-
stitutional claim.” 486 U.S., at 603. Websters standard
does not apply where Congress simply channels judicial re-
view of a constitutional claim to a particular court. We held
as much in Thunder Basin Coal Co. v. Reich, 510 U. S. 200
(1994). In that case, we considered whether a statutory
scheme of administrative review followed by judicial review
in a federal appellate court precluded district court jurisdie-
tion over a plaintiff’s statutory and constitutional claims.
Id., at 206. We noted that the plaintiff’s claims could be
“meaningfully addressed in the Court of Appeals” and that
the case therefore did “not present the ‘serious constitutional
question’ that would arise if an agency statute were con-
strued to preclude all judicial review of a constitutional
claim.” Id., at 215, and n. 20 (quoting Bowen, supra, at 681,
n. 12). Accordingly, we did not require Websters “height-
ened showing,” but instead asked only whether Congress’
intent to preclude district court jurisdiction was “ ‘fairly dis-
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cernible in the statutory scheme.”” 510 U. S., at 207 (quot-
ing Block v. Community Nutrition Institute, 467 U. S. 340,
351 (1984)).

Like the statute in Thunder Basin, the CSRA does not
foreclose all judicial review of petitioners’ constitutional
claims, but merely directs that judicial review shall occur
in the Federal Circuit. Moreover, as we explain below, the
Federal Circuit is fully capable of providing meaningful
review of petitioners’ claims. See infra, at 16-21. Accord-
ingly, the appropriate inquiry is whether it is “fairly dis-
cernible” from the CSRA that Congress intended covered
employees appealing covered agency actions to proceed ex-
clusively through the statutory review scheme, even in cases
in which the employees raise constitutional challenges to fed-
eral statutes.

v

To determine whether it is “fairly discernible” that Con-
gress precluded district court jurisdiction over petitioners’
claims, we examine the CSRA’s text, structure, and purpose.
See Thunder Basin, supra, at 207; Fausto, 484 U. S., at 443.

A

This is not the first time we have addressed the impact of
the CSRA’s text and structure on the availability of judicial
review of a federal employee’s challenge to an employment
decision. In Fausto, we considered whether a so-called
“nonpreference excepted service employe[e]” could challenge
his suspension in the United States Claims Court, even
though the CSRA did not then afford him a right to review
in the MSPB or the Federal Circuit.? Id., at 440-441, 448.
Citing “[t]he comprehensive nature of the CSRA, the at-
tention that it gives throughout to the rights of nonprefer-
ence excepted service employees, and the fact that it does
not include them in provisions for administrative and judicial

3Certain veterans and their close relatives are considered “preference
eligible” civil service employees. Fausto, 484 U. S., at 441, n. 1.
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review contained in Chapter 75,” the Court concluded that
“the absence of provision for these employees to obtain judi-
cial review” was a “considered congressional judgment.”
Id., at 448. The Court thus found it “fairly discernible”
that Congress intended to preclude all judicial review of
Fausto’s statutory claims.* Id., at 452 (citing Block, supra,
at 349).

Just as the CSRA’s “elaborate” framework, 484 U. S., at
443, demonstrates Congress’ intent to entirely foreclose judi-
cial review to employees to whom the CSRA denies statu-
tory review, it similarly indicates that extrastatutory review
is not available to those employees to whom the CSRA
grants administrative and judicial review. Indeed, in
Fausto we expressly assumed that “competitive service em-
ployees, who are given review rights by Chapter 75, cannot
expand these rights by resort to” judicial review outside of
the CSRA scheme. See id., at 450, n. 3. As Fausto ex-
plained, the CSRA “prescribes in great detail the protec-
tions and remedies applicable to” adverse personnel actions
against federal employees. Id., at 443. For example, Sub-
chapter II of Chapter 75, the portion of the CSRA relevant
to petitioners, specifically enumerates the major adverse ac-
tions and employee classifications to which the CSRA’s pro-
cedural protections and review provisions apply. 5 U.S. C.
§§ 7511, 7512. The subchapter then sets out the procedures
due an employee prior to final agency action. §7513. And,
Chapter 77 of the CSRA exhaustively details the system of
review before the MSPB and the Federal Circuit. §§7701,
7703; see also Fausto, supra, at 449 (emphasizing that the
CSRA’s structure evinces “the primacy” of review by the
MSPB and the Federal Circuit). Given the painstaking de-
tail with which the CSRA sets out the method for covered

4 Although Fausto interpreted the CSRA to entirely foreclose judicial
review, the Court had no need to apply a heightened standard like that
applied in Webster v. Doe, 486 U.S. 592 (1988), because Fausto did not
press any constitutional claims.
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employees to obtain review of adverse employment actions,
it is fairly discernible that Congress intended to deny such
employees an additional avenue of review in district court.
Petitioners do not dispute that they are employees who
suffered adverse actions covered by the foregoing provisions
of the CSRA. Nor do they contest that the CSRA’s text
and structure support implied preclusion of district court
jurisdiction, at least as a general matter. Petitioners even
acknowledge that the MSPB routinely adjudicates some con-
stitutional claims, such as claims that an agency took adverse
employment action in violation of an employee’s First or
Fourth Amendment rights, and that these claims must be
brought within the CSRA scheme. See Brief for Petitioners
33; Tr. of Oral Arg. 7-11, 15, 21; see also, e.g., Smith v.
Department of Transp., 106 MSPR 59, 78-79 (2007) (applying
Pickering v. Board of Ed. of Township High School Dist.
205, Will Cty., 391 U. S. 563 (1968), to an employee’s claim
that he was suspended in retaliation for the exercise of his
First Amendment rights); Garrison v. Department of Jus-
tice, 67 MSPR 154 (1995) (considering whether an order di-
recting an employee to submit to a drug test was reasonable
under the Fourth Amendment). Nevertheless, petitioners
seek to carve out an exception to CSRA exclusivity for facial
or as-applied constitutional challenges to federal statutes.
The text and structure of the CSRA, however, provide
no support for such an exception. The availability of ad-
ministrative and judicial review under the CSRA generally
turns on the type of civil service employee and adverse em-
ployment action at issue. See, e.g., 5 U.S.C. §§7511(a)(1)
(defining “employee”), 7512 (defining “[a]ctions covered”),
7513(d) (providing that “[a]Jn employee against whom an ac-
tion is taken under this section is entitled to appeal to the
Merit Systems Protection Board”), 7703(a)(1) (providing that
“lalny employee . . . adversely affected or aggrieved by a
final order or decision of the Merit Systems Protection Board
may obtain judicial review of the order or decision” in the
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Federal Circuit). Nothing in the CSRA’s text suggests that
its exclusive review scheme is inapplicable simply because a
covered employee challenges a covered action on the ground
that the statute authorizing that action is unconstitutional.
As the Government correctly notes, “[t]he plain language
of [the CSRA’s] provisions applies to an employee who chal-
lenges his removal on the ground that the statute requiring
it is unconstitutional no less than it applies to an employee
who challenges his removal on any other ground.” Brief for
Respondents 33-34.

In only one situation does the CSRA expressly exempt a
covered employee’s appeal of a covered action from Federal
Circuit review based on the type of claim at issue. When a
covered employee “alleges that a basis for the action was
discrimination” prohibited by enumerated federal employ-
ment laws, 5 U.S. C. §7702(a)(1)(B), the CSRA allows the
employee to obtain judicial review of an unfavorable MSPB
decision by filing a civil action as provided by the applica-
ble employment law. See §7703(b)(2). Each of the cross-
referenced employment laws authorizes an action in federal
district court. See 42 U. S. C. §2000e-5(f); 29 U. S. C.
§633a(c); §216(b). Title 5 U. S. C. §7703(b)(2) demonstrates
that Congress knew how to provide alternative forums for
judicial review based on the nature of an employee’s claim.
That Congress declined to include an exemption from Fed-
eral Circuit review for challenges to a statute’s constitution-
ality indicates that Congress intended no such exception.

B

The purpose of the CSRA also supports our conclusion
that the statutory review scheme is exclusive, even for em-
ployees who bring constitutional challenges to federal stat-
utes. As we have previously explained, the CSRA’s “inte-
grated scheme of administrative and judicial review” for
aggrieved federal employees was designed to replace an
“‘outdated patchwork of statutes and rules’” that afforded
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employees the right to challenge employing agency actions
in district courts across the country. Fausto, 484 U.S., at
444-445. Such widespread judicial review, which included
appeals in all of the Federal Courts of Appeals, produced
“wide variations in the kinds of decisions . . . issued on the
same or similar matters” and a double layer of judicial review
that was “wasteful and irrational.” Id., at 445 (internal quo-
tation marks omitted).

The CSRA’s objective of creating an integrated scheme of
review would be seriously undermined if, as petitioners
would have it, a covered employee could challenge a covered
employment action first in a district court, and then again in
one of the courts of appeals, simply by alleging that the
statutory authorization for such action is unconstitutional.
Such suits would reintroduce the very potential for inconsist-
ent decisionmaking and duplicative judicial review that the
CSRA was designed to avoid. Moreover, petitioners’ posi-
tion would create the possibility of parallel litigation regard-
ing the same agency action before the MSPB and a district
court. An employee could challenge the constitutionality of
the statute authorizing an agency’s action in district court,
but the MSPB would remain the exclusive forum for other
types of challenges to the agency’s decision. See Tr. of Oral
Arg. 4-7,9, 15-16.

Petitioners counter that doctrines regarding claim split-
ting and preclusion would bar parallel suits before the MSPB
and the district court. But such doctrines would not invari-
ably eliminate the possibility of simultaneous proceedings,
for a tribunal generally has discretion to decide whether to
dismiss a suit when a similar suit is pending elsewhere. See
18 C. Wright et al., Federal Practice and Procedure §4406
(2d ed. 2002 and Supp. 2011). In any event, petitioners point
to nothing in the CSRA to support the odd notion that Con-
gress intended to allow employees to pursue constitutional
claims in district court at the cost of forgoing other, poten-
tially meritorious claims before the MSPB.
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Finally, we note that a jurisdictional rule based on the
nature of an employee’s constitutional claim would deprive
the aggrieved employee, the MSPB, and the district court of
clear guidance about the proper forum for the employee’s
claims at the outset of the case. For example, petitioners
contend that facial and as-applied constitutional challenges
to statutes may be brought in district court, while other con-
stitutional challenges must be heard by the MSPB. See
supra, at 12; n. 5, infra. But, as we explain below, that
line is hazy at best and incoherent at worst. See ibid. The
dissent’s approach fares no better. The dissent carves out
for district court adjudication only facial constitutional chal-
lenges to statutes, but we have previously stated that “the
distinction between facial and as-applied challenges is not
so well defined that it has some automatic effect or that it
must always control the pleadings and disposition in every
case involving a constitutional challenge.” Citizens United
v. Federal Election Comm’n, 558 U. S. 310, 331 (2010). By
contrast, a jurisdictional rule based on the type of employee
and adverse agency action at issue does not involve such
amorphous distinctions. Accordingly, we conclude that the
better interpretation of the CSRA is that its exclusivity does
not turn on the constitutional nature of an employee’s claim,
but rather on the type of the employee and the challenged
employment action.

\%

Petitioners raise three additional factors in arguing that
their claims are not the type that Congress intended to be
reviewed within the CSRA scheme. Specifically, petitioners
invoke our “presum[ption] that Congress does not intend to
limit [district court] jurisdiction if ‘a finding of preclusion
could foreclose all meaningful judicial review’; if the suit is
‘wholly collateral to a statute’s review provisions’; and if the
claims are ‘outside the agency’s expertise.”” Free Enter-
prise Fund v. Public Company Accounting Oversight Bd.,
561 U. S. 477, 489 (2010) (quoting Thunder Basin, 510 U. S.,
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at 212-213). Contrary to petitioners’ suggestion, none of
those characteristics are present here.

A

First, petitioners argue that the CSRA review scheme
provides no meaningful review of their claims because the
MSPB lacks authority to declare a federal statute unconsti-
tutional. Petitioners are correct that the MSPB has repeat-
edly refused to pass upon the constitutionality of legislation.
See, e. g., Malone v. Department of Justice, 13 M. S. P. B. 81,
83 (1983) (“[Ilt is well settled that administrative agen-
cies are without authority to determine the constitutionality
of statutes”). This Court has also stated that “adjudication
of the constitutionality of congressional enactments has gen-
erally been thought beyond the jurisdiction of administrative
agencies.” Thunder Basin, 510 U. S., at 215 (internal quota-
tion marks and brackets omitted).?

5 According to petitioners, the MSPB can decide claims that an agency
violated an employee’s First or Fourth Amendment rights (and those
claims consequently must be brought within the CSRA scheme), supra, at
12, because such claims allege only that an agency “acted in an unconsti-
tutional manner” and do not challenge the constitutionality of a federal
statute either facially or as applied. See Tr. of Oral Arg. 10, 21. That
distinction is dubious at best. Agencies are created by and act pursuant
to statutes. Thus, unless an action is beyond the scope of the agency’s
statutory authority, an employee’s claim that the agency “acted in an un-
constitutional manner” will generally be a claim that the statute authoriz-
ing the agency action was unconstitutionally applied to him. See, e. g,
Pickering v. Board of Ed. of Township High School Dist. 205, Will Cty.,
391 U. S. 563, 565 (1968) (holding that the statute authorizing a govern-
ment employee’s termination was unconstitutional as applied under the
First and Fourteenth Amendments where the employee was fired because
of his speech). In any event, the curious line that petitioners draw only
highlights the weakness of their position, for it certainly is not “fairly
discernible” from the CSRA’s text, structure, or purpose that the statu-
tory review scheme is exclusive for so-called “unconstitutional manner”
claims but not for facial or as-applied constitutional challenges to statutes.
See supra, at 11-14.
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We need not, and do not, decide whether the MSPB’s view
of its power is correct, or whether the oft-stated principle
that agencies cannot declare a statute unconstitutional is
truly a matter of jurisdiction. See ibid. (describing this
rule as “not mandatory”). In Thunder Basin, we held that
Congress’ intent to preclude district court jurisdiction was
fairly discernible in the statutory scheme “[e]ven if” the
administrative body could not decide the constitutionality
of a federal law. Ibid. That issue, we reasoned, could be
“meaningfully addressed in the Court of Appeals” that Con-
gress had authorized to conduct judicial review. Ibid.b
Likewise, the CSRA provides review in the Federal Circuit,
an Article III court fully competent to adjudicate petitioners’
claims that Section 3328 and the Military Selective Service
Act’s registration requirement are unconstitutional.

Petitioners insist, however, that the Federal Circuit cannot
decide their constitutional claims either. Emphasizing the
Federal Circuit’s holdings that its jurisdiction over employee
appeals is coextensive with the MSPB’s jurisdiction, petition-
ers argue that the Federal Circuit likewise lacks jurisdiction

6The dissent misreads Thunder Basin. The dissent contends that the
“heart of the preclusion analysis” in Thunder Basin involved statutory
claims reviewable by the administrative body and that the “only constitu-
tional issue” was decided by this Court “‘not on preclusion grounds but
on the merits.”” Post, at 32 (opinion of ALITO, J.) (quoting 510 U. S., at
219 (SCALIA, J., concurring in part and concurring in judgment)). To be
sure, the Thunder Basin Court did decide the merits of the petitioner’s
“second constitutional challenge,” namely whether the Court’s finding of
preclusion was itself unconstitutional. See id., at 219-221, and n.; see also
id., at 216 (describing this “alternative” argument). But the petitioner’s
suit also included another constitutional claim: a due process challenge to
a statute that permitted a regulatory agency, before a hearing, to immedi-
ately fine the petitioner for noncompliance with the statute. See Brief
for Petitioner in Thunder Basin Coal Co. v. Reich, O. T. 1993, No. 92—
896, p. 13. The Court expressly found that the statutory review scheme
precluded district court jurisdiction over that constitutional claim. See
510 U. S., at 214-216.


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


18 ELGIN ». DEPARTMENT OF TREASURY

Opinion of the Court

to decide their challenge to the constitutionality of a federal
statute. Petitioners are incorrect.

As we have explained, the CSRA makes MSPB jurisdic-
tion over an appeal dependent only on the nature of the
employee and the employment action at issue. See supra,
at 5-6, 12-13; see also 5 CFR §1201.3(a) (stating that “[t]he
Board has jurisdiction over appeals from agency actions” and
enumerating covered actions); Todd v. MSPB, 55 F. 3d 1574,
1576 (CA Fed. 1995) (explaining that the employee “has the
burden of establishing that she and the action she seeks to
appeal [are] within the [MSPB’s] jurisdiction”). Accord-
ingly, as the cases cited by petitioners demonstrate, the Fed-
eral Circuit has questioned its jurisdiction when an employee
appeals from a type of adverse action over which the MSPB
lacked jurisdiction.” But the Federal Circuit has never held,
in an appeal from agency action within the MSPB’s jurisdic-
tion, that its authority to decide particular legal questions is
derivative of the MSPB’s authority. To the contrary, in
Briggs v. MSPB, 331 F. 3d 1307, 1312-1313 (2003), the Fed-
eral Circuit concluded that it could determine the constitu-
tionality of a statute upon which an employee’s removal was
based, notwithstanding the MSPB’s professed lack of author-
ity to decide the question.®

“See Schmittling v. Department of Army, 219 F. 3d 1332, 1336 (CA Fed.
2000) (remanding for MSPB to determine if employee suffered a prohibited
personnel action within the scope of its jurisdiction); Perez v. MSPB, 931
F. 2d 853, 855 (CA Fed. 1991) (action against employee was not suspension
within MSPB’s jurisdiction); Manning v. MSPB, 742 F. 2d 1424, 1425-1427
(CA Fed. 1984) (reassignment of employee was not an adverse action
within MSPB’s jurisdiction); Rosano v. Department of Navy, 699 F. 2d
1315 (CA Fed. 1983) (refusal to prorate employee’s health insurance premi-
ums was not an adverse action within MSPB’s jurisdiction).

8Tt is not unusual for an appellate court reviewing the decision of an
administrative agency to consider a constitutional challenge to a federal
statute that the agency concluded it lacked authority to decide. See, e. ¢.,
Preseault v. ICC, 853 F. 2d 145, 148-149 (CA2 1988) (provision of the Na-
tional Trails System Act Amendments of 1983), aff’d on other grounds,
494 U. 8. 1 (1990); Reid v. Engen, 765 F. 2d 1457, 1460-1461 (CA9 1985)
(provision of the Federal Aviation Act of 1958); Chadha v. INS, 634 F. 2d
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Petitioners next contend that even if the Federal Circuit
could consider their claims in the first instance, resolution of
the claims requires a factual record that neither the MSPB
(because it lacks authority to decide the legal question) nor
the Federal Circuit (because it is an appellate court) can cre-
ate. To the contrary, we think the CSRA review scheme
fully accommodates an employee’s potential need to establish
facts relevant to his constitutional challenge to a federal
statute. Even without factfinding capabilities, the Federal
Circuit may take judicial notice of facts relevant to the con-
stitutional question. See, e. g., Rothe Development Corp. v.
Department of Defense, 545 F. 3d 1023, 1045-1046 (CA Fed.
2008) (judicially noticing facts relevant to equal protection
challenge). And, if resolution of a constitutional claim re-
quires the development of facts beyond those that the Fed-
eral Circuit may judicially notice, the CSRA empowers the
MSPB to take evidence and find facts for Federal Circuit
review. See 5 U.S. C. §§1204(b)(1)-(2) (providing that the
MSPB may administer oaths, examine witnesses, take
depositions, issue interrogatories, subpoena testimony and
documents, and otherwise receive evidence when a covered
employee appeals a covered adverse employment action).
Unlike petitioners, we see nothing extraordinary in a statu-
tory scheme that vests reviewable factfinding authority in a
non-Article III entity that has jurisdiction over an action but
cannot finally decide the legal question to which the facts
pertain. Congress has authorized magistrate judges, for ex-
ample, to conduct evidentiary hearings and make findings of
fact relevant to dispositive pretrial motions, although they
are powerless to issue a final ruling on such motions. See
28 U. S. C. §§636(b)(1)(A)—(B); United States v. Raddatz, 447
U. S. 667, 673 (1980).°

408, 411, 413 (CA9 1980) (provision of the Immigration and Nationality
Act), aff’d, 462 U. S. 919 (1983).

9The dissent argues that the MSPB may struggle to determine what
facts are relevant to the constitutional question, given that it will not
decide the claim. See post, at 33. But the MSPB’s professed lack of au-
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Petitioners nonetheless insist that the MSPB will never
reach the factfinding stage in an appeal challenging the con-
stitutionality of a federal statute, pointing to the ALJ’s
dismissal for lack of jurisdiction in petitioner Elgin’s case.
Again, petitioners are incorrect. When a covered employee
appeals a covered adverse action, the CSRA grants the
MSPB jurisdiction over the appeal. See supra, at 18. If
the employee attacks the adverse action on the ground that
a statute is unconstitutional, the MSPB may determine that
it lacks authority to decide that particular issue; but absent
another infirmity in the adverse action, the MSPB will affirm
the employing agency’s decision rather than dismiss the ap-
peal. See, e. g., Briggs, supra, at 1311. The Federal Circuit
can then review the MSPB decision, including any factual
record developed by the MSPB in the course of its decision
on the merits.

Contrary to petitioners’ suggestion, Elgin’s case does not
illustrate that the MSPB will invariably dismiss an appeal
challenging the constitutionality of a federal statute before
reaching the factfinding stage. The ALJ dismissed Elgin’s
case on the threshold jurisdictional ground that he was not
an “employee” with a right to appeal to the MSPB because
his employment was absolutely barred by statute. See App.
to Pet. for Cert. 100a-101a. The Government conceded be-
fore the First Circuit that this jurisdictional argument was
incorrect, see Brief for Respondents 10, and the Court of

thority to declare a statute unconstitutional does not mean that the MSPB
cannot identify the legal principles that govern the constitutional analysis
and thus the scope of necessary development of the factual record. The
MSPB routinely identifies the relevant constitutional framework from
federal-court decisions when deciding other constitutional claims. See
supra, at 12 (citing First and Fourth Amendment cases); see also, e. g.,
Fitzgerald v. Department of Defense, 80 MSPR 1, 14-15 (1998) (analyzing
a claim under the Due Process Clauses of the Fifth and Fourteenth
Amendments). We therefore see little reason to credit the dissent’s pre-
diction that our holding will result in a complicated back and forth be-
tween a befuddled MSPB and the Federal Circuit.
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Appeals agreed, see 641 F. 3d, at 10-11. The parties do not
raise that issue here, and we do not address it. What mat-
ters for present purposes is that the particular circumstances
of Elgin’s case do not demonstrate that the MSPB will dis-
miss an appeal that is otherwise within its jurisdiction
merely because it lacks the authority to decide a particular
claim.

In sum, the CSRA grants the MSPB and the Federal Cir-
cuit jurisdiction over petitioners’ appeal because they are
covered employees challenging a covered adverse employ-
ment action. Within the CSRA review scheme, the Federal
Circuit has authority to consider and decide petitioners’ con-
stitutional claims. To the extent such challenges require
factual development, the CSRA equips the MSPB with tools
to create the necessary record. Thus, petitioners’ consti-
tutional claims can receive meaningful review within the
CSRA scheme.

B

Petitioners next contend that the CSRA does not preclude
district court jurisdiction over their claims because they are
“wholly collateral” to the CSRA scheme. According to peti-

10 Before this Court, the Government again conceded the error of its
argument that Elgin is not an “employee” within the MSPB’s jurisdiction
and indicated that it would support a motion by Elgin to reopen his case
before the MSPB. See Tr. of Oral Arg. 32.

1 The dissent cites McNary v. Haitian Refugee Center, Inc., 498 U. S.
479 (1991), for the “basic principle,” post, at 30, that preclusion cannot be
inferred when “‘the administrative appeals process does not address the
kind of . . . constitutional claims’ at issue,” ibid. (quoting McNary, 498
U. 8., at 493). But that statement from McNary was not a reference to an
administrative body’s inability to decide a constitutional claim. Rather,
McNary was addressing a statutory review scheme that provided no op-
portunity for the plaintiffs to develop a factual record relevant to their
constitutional claims before the administrative body and then restricted
judicial review to the administrative record created in the first instance.
Ibid. As we have explained, the CSRA review process is not similarly
limited. See supra, at 19.
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tioners, their bill-of-attainder and sex discrimination claims
“have nothing to do with the types of day-to-day personnel
actions adjudicated by the MSPB,” Brief for Petitioners 29,
and petitioners “are not seeking the CSRA’s ‘protections and
remedies,”” Reply Brief 3. We disagree.

As evidenced by their district court complaint, petitioners’
constitutional claims are the vehicle by which they seek to
reverse the removal decisions, to return to federal employ-
ment, and to receive the compensation they would have
earned but for the adverse employment action. See App.
29-30. A challenge to removal is precisely the type of per-
sonnel action regularly adjudicated by the MSPB and the
Federal Circuit within the CSRA scheme. Likewise, re-
instatement, backpay, and attorney’s fees are precisely the
kinds of relief that the CSRA empowers the MSPB and the
Federal Circuit to provide. See supra, at 6; see also Heckler
v. Ringer, 466 U. S. 602, 614 (1984) (holding that plaintiffs’
claims were not wholly collateral to a statutory scheme of
administrative and judicial review of Medicare payment deci-
sions, where plaintiffs’ constitutional and statutory challenge
to an agency’s procedure for reaching payment decisions was
“at bottom” an attempt to reverse the agency’s decision to
deny payment). Far from a suit wholly collateral to the
CSRA scheme, the case before us is a challenge to CSRA-
covered employment action brought by CSRA-covered em-
ployees requesting relief that the CSRA routinely affords.

C

Relatedly, petitioners argue that their constitutional
claims are not the sort that Congress intended to channel
through the MSPB because they are outside the MSPB’s
expertise. But petitioners overlook the many threshold
questions that may accompany a constitutional claim and to
which the MSPB can apply its expertise. Of particular rele-
vance here, preliminary questions unique to the employment
context may obviate the need to address the constitutional
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challenge. For example, petitioner Henry Tucker asserts
that his resignation amounted to a constructive discharge.
That issue falls squarely within the MSPB’s expertise, and
its resolution against Tucker would avoid the need to reach
his constitutional claims. In addition, the challenged
statute may be one that the MSPB regularly construes, and
its statutory interpretation could alleviate constitutional
concerns. Or, an employee’s appeal may involve other stat-
utory or constitutional claims that the MSPB routinely con-
siders, in addition to a constitutional challenge to a federal
statute. The MSPB’s resolution of those claims in the em-
ployee’s favor might fully dispose of the case. Thus, because
the MSPB’s expertise can otherwise be “brought to bear”
on employee appeals that challenge the constitutionality of a
statute, we see no reason to conclude that Congress intended
to exempt such claims from exclusive review before the
MSPB and the Federal Circuit. See Thunder Basin, 510
U.S., at 214-215 (concluding that, where administrative
Commission’s expertise “could be brought to bear” on ap-
peal, Commission’s exclusive review of alleged statutory
violation was appropriate despite its lack of expertise in
interpreting a particular statute (internal quotation marks
and brackets omitted)).

* * *

For the foregoing reasons, we conclude that it is fairly
discernible that the CSRA review scheme was intended to
preclude district court jurisdiction over petitioners’ claims.
The judgment of the Court of Appeals is affirmed.

It is so ordered.
JUSTICE ALITO, with whom JUSTICE GINSBURG and JUSs-
TICE KAGAN join, dissenting.

Petitioners are former federal employees who were dis-
charged for failing to register for the military draft as
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required under 5 U. S. C. §3328. They filed a putative class-
action suit in Federal District Court, arguing that the
registration requirement is facially unconstitutional because
it discriminates on the basis of gender and operates as a bill
of attainder. Their complaint sought backpay as well as de-
claratory and injunctive relief reinstating their employ-
ment and preventing the Government from enforcing § 3328
against them.

The Court affirms the dismissal of petitioners’ suit on the
ground that the Civil Service Reform Act of 1978 (CSRA)
provides an exclusive administrative remedy for claims of
wrongful termination brought by covered federal employees.
Because the CSRA provides an avenue for employees to pur-
sue their grievances through the Merit Systems Protection
Board, the majority concludes, Congress must have intended
to remove petitioners’ claims from the ordinary ambit of the
federal courts.

The problem with the majority’s reasoning is that petition-
ers’ constitutional claims are a far cry from the type of claim
that Congress intended to channel through the Board. The
Board’s mission is to adjudicate fact-specific employment
disputes within the existing statutory framework. By con-
trast, petitioners argue that one key provision of that frame-
work is facially unconstitutional. Not only does the Board
lack authority to adjudicate facial constitutional challenges,
but such challenges are wholly collateral to the type of claims
that the Board is authorized to hear.

The majority attempts to defend its holding by noting that,
although the Board cannot consider petitioners’ claims, peti-
tioners may appeal from the Board to the Federal Circuit,
which does have authority to address facial constitutional
claims. But that does not cure the oddity of requiring such
claims to be filed initially before the Board, which can do
nothing but pass them along unaddressed, leaving the Fed-
eral Circuit to act as a court of first review, but with little
capacity for factfinding.
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Because I doubt that Congress intended to channel peti-
tioners’ constitutional claims into an administrative tribunal
that is powerless to decide them, I respectfully dissent.

I

As a general matter, federal district courts have “original
jurisdiction of all civil actions arising under the Constitution,
laws, or treaties of the United States.” 28 U.S.C. §1331.
Under this provision, it has long been “established practice
for this Court to sustain the jurisdiction of federal courts to
issue injunctions to protect rights safeguarded by the Con-
stitution.”  Bell v. Hood, 327 U. S. 678, 684 (1946). In light
of §1331, the question is not whether Congress has specifi-
cally conferred jurisdiction, but whether it has taken it away.
See Whitman v. Department of Transportation, 547 U. S.
512, 514 (2006) (per curiam,).

Congress may remove certain claims from the general ju-
risdiction of the federal courts in order to channel these
claims into a system of statutory review. For example, in
Shalala v. Illinois Council on Long Term Care, Inc., 529
U.S. 1 (2000), we considered a clause providing that “‘no
action . . . to recover on any claim’” arising under the Medi-
care laws “shall be ‘brought under section 1331 . . . of title
28,7 1d., at 5 (quoting 42 U. S. C. §405(h); brackets omitted).
When dealing with an express preclusion clause like this, we
determine the scope of preclusion simply by interpreting the
words Congress has chosen.

We have also recognized that preclusion can be implied.
When Congress creates an administrative process to handle
certain types of claims, it impliedly removes those claims
from the ordinary jurisdiction of the federal courts. Under
these circumstances, the test is whether “the ‘statutory
scheme’ displays a ‘fairly discernible’ intent to limit jurisdic-
tion, and the claims at issue ‘are of the type Congress in-
tended to be reviewed within thl[e] statutory structure.””
Free Enterprise Fund v. Public Company Accounting Over-
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sight Bd., 561 U. S. 477, 489 (2010) (quoting Thunder Basin
Coal Co. v. Reich, 510 U. S. 200, 207, 212 (1994), alteration in
Free Enterprise). In making this determination, we look to
“the statute’s language, structure, and purpose, its legisla-
tive history, and whether the claims can be afforded mean-
ingful review” through the alternative administrative proc-
ess that Congress has established. Thunder Basin, supra,
at 207 (citation omitted).

We have emphasized two important factors for determin-
ing whether Congress intended an agency to have exclusive
original jurisdiction over a claim. The first is whether the
claim falls within the agency’s area of expertise, which would
give the agency a comparative advantage over the courts
in resolving the claim. “Generally, when Congress creates
procedures ‘designed to permit agency expertise to be
brought to bear on particular problems,’” those procedures
‘are to be exclusive.”” Free Enterprise Fund, supra, at 489
(quoting Whitney Nat. Bank in Jefferson Parish v. Bank of
New Orleans & Trust Co., 379 U. S. 411, 420 (1965)).

Second, even if a claim would not benefit from agency ex-
pertise, we nonetheless consider whether the claim is legally
or factually related to the type of dispute the agency is au-
thorized to hear. If so, the claim may be channeled through
the administrative process to guard against claim splitting,
which could involve redundant analysis of overlapping issues
of law and fact. But for claims that fall outside the agency’s
expertise and are “wholly collateral” to the type of dispute
the agency is authorized to hear, the interest in requiring
unified administrative review is considerably reduced.
Thunder Basin, supra, at 212 (internal quotation marks
omitted); see also Free Enterprise Fund, supra, at 490-491.

II

The CSRA was enacted to “provide the people of the
United States with a competent, honest, and productive Fed-
eral work force reflective of the Nation’s diversity, and to
improve the quality of public service.” §3(1), 92 Stat. 1112.
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To that end, the CSRA created an “integrated scheme of
administrative and judicial review [of personnel actions], de-
signed to balance the legitimate interests of the various cate-
gories of federal employees with the needs of sound and effi-
cient administration.” United States v. Fausto, 484 U. S.
439, 445 (1988).

Chapter 75 of Title 5 sets forth detailed procedures for
adverse actions taken against certain covered employees “for
such cause as will promote the efficiency of the service.” 5
U.S. C. §7513(a). When an agency takes such an action, it
must provide the employee with advance written notice of
the action and the specific reasons for it, give the employee
an opportunity to respond, allow the employee to be repre-
sented by an attorney, and provide the employee with a final
written decision. See §§7513(b)(1)-(4). Following these in-
ternal agency procedures, an aggrieved employee may ap-
peal to the Merit Systems Protection Board. §7513(d).

The Board’s mission is “to ensure that Federal employees
are protected against abuses by agency management, that
Executive branch agencies make employment decisions in ac-
cordance with the merit system principles, and that Federal
merit systems are kept free of prohibited personnel prac-
tices.” Merit Systems Protection Board, An Introduction to
the Merit Systems Protection Board 5 (1999). The Board
adjudicates employment disputes in accordance with appli-
cable federal laws and regulations, including the “[m]erit
system principles” and “[p]rohibited personnel principles”
identified in §§2301, 2302. After the Board renders a deci-
sion, the United States Court of Appeals for the Federal Cir-
cuit has exclusive jurisdiction on appeal. See §§7703(a)(1),
(b)(1); 28 U. 8. C. §1295(a)(9).

The parties agree that petitioners are covered employees
who may file an appeal to the Board protesting their removal
from federal employment. The parties also agree, however,
that the Board lacks authority to adjudicate claims like those
asserted by petitioners, which attack the validity of a federal
statute as a facial matter. As this Court has noted, “[a]dju-
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dication of the constitutionality of congressional enactments
has generally been thought beyond the jurisdiction of admin-
istrative agencies.” Thunder Basin, supra, at 215 (alter-
ation in original; internal quotation marks omitted). The
Board itself has consistently taken the position that it lacks
“authority to determine the constitutionality of statutes.”
Malone v. Department of Justice, 13 M. S. P. B. 81, 83 (1983)
(citing Montana Ch. of Assn. of Civilian Technicians, Inc.
v. Young, 514 F. 2d 1165, 1167 (CA9 1975)). Thus, the
Board’s own self-described role in the administrative process
is simply to apply the relevant statutes as written, without
addressing any facial challenges to the validity of those
statutes.
I11

There is no basis for the majority’s conclusion that peti-
tioners must file their constitutional challenges before the
Board instead of a federal district court. Congress has not
expressly curtailed the jurisdiction of the federal courts to
consider facial constitutional claims relating to federal em-
ployment, and no such limitation can be fairly discerned from
the CSRA. Not only are petitioners’ claims “wholly col-
lateral to [the CSRA’s] review provisions and outside the
agency’s expertise,” Thunder Basin, supra, at 212 (internal
quotation marks omitted), but the Board itself admits that it
is completely powerless to consider the merits of petitioners’
arguments. In short, neither efficiency nor agency exper-
tise can explain why Congress would want the Board to have
exclusive jurisdiction over claims like these. To the con-
trary, imposing a scheme of exclusive administrative review
in this context breeds inefficiency and creates a procedural
framework that is needlessly vexing.

A

Petitioners argue that registration for the military draft
violates the Equal Protection and Bill of Attainder Clauses.
These facial constitutional arguments are entirely outside
the Board’s power to decide, and they do not remotely impli-
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cate the Board’s administrative expertise. They have noth-
ing to do with the statutory rules of federal employment,
and nothing to do with any application of the “merit system
principles” or the “prohibited personnel practices” that the
Board administers.

Petitioners’ constitutional claims also have no relation to
any of the facts that might be relevant to a proceeding
before the Board. The Board typically addresses factual
issues pertaining to the specific circumstances in which em-
ployee grievances arise. For example: Why was a particular
employee removed from federal employment? Does the em-
ployer have a sound, nonprohibited basis for the employment
action in question? See, e. g., Davis v. Department of Veter-
ans Affairs, 106 MSPR 654, 657-658 (2007).

By contrast, petitioners’ claims involve general factual is-
sues pertaining to the facial constitutionality of the military
draft. The equal protection question is whether men and
women are sufficiently different to justify disparate treat-
ment under the Military Selective Service Act. Rostker v.
Goldberg, 453 U. S. 57, 78 (1981). The factual record that
petitioners wish to develop would address issues of gender
difference that might be considered relevant to military serv-
ice. See Brief for Petitioners 48 (alleging that “women’s
role in the military has changed dramatically in the past
thirty years”). Likewise, under the Bill of Attainder
Clause, the key question is whether requiring draft registra-
tion as a condition of federal employment amounts to the
singling out of a particular person or group for punishment
without trial. See Nixon v. Administrator of General Serv-
ices, 433 U. S. 425, 468-469 (1977). Whatever the relevant
facts may be on either claim, it is clear that they can have
no conceivable bearing on any matter the Board is authorized
to address.

B

Administrative agencies typically do not adjudicate facial
constitutional challenges to the laws that they administer.
Such challenges not only lie outside the realm of special
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agency expertise, but they are also wholly collateral to other
types of claims that the agency is empowered to consider.
When “the administrative appeals process does not address
the kind of . . . constitutional claims” at issue, we cannot infer
that Congress intended to “limi[t] judicial review of these
claims to the procedures set forth in [the statutory scheme].”
McNary v. Haitian Refugee Center, Inc., 498 U. S. 479, 493
(1991).

Several other cases confirm this basic principle. In Free
Enterprise Fund, for example, the plaintiffs were not re-
quired to pursue their constitutional claims through the Pub-
lic Accounting Company Oversight Board, because they were
challenging the very existence of the Board itself. 561 U. S,,
at 490-491. Likewise, in Johnson v. Robison, 415 U. S. 361,
373-374 (1974), where petitioners brought claims “challeng-
ing the constitutionality of laws providing benefits,” the
Court held that these claims were not precluded by a statute
creating exclusive administrative review over how those
benefits were administered. And in Mathews v. Eldridge,
424 U. S. 319, 327-332 (1976), we held that although a party
challenging the denial of statutory benefits was generally re-
quired to proceed through the statutory process of adminis-
trative review, a constitutional challenge to the administra-
tive process itself could still be brought directly in federal
court.

The present case follows the same pattern: Petitioners are
challenging the facial validity of a law that the Board is
bound to apply to them, and so it makes little sense for them
to seek review before the Board.

The wholly collateral nature of petitioners’ claims makes
them readily distinguishable from claims that this Court has
held to be impliedly excluded from the original jurisdiction
of the federal courts. In Fausto, for example, we held that
the CSRA precluded a statutory Back Pay Act claim involv-
ing a dispute over whether an employee had engaged in un-
authorized use of a Government vehicle. 484 U. S., at 455.
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The plaintiff in that case did not challenge the constitutional
validity of the applicable legal framework, but argued in-
stead that the framework had been improperly applied to
him. He argued that he had been wrongfully suspended
from work, and that he was entitled to backpay as a result.
Id., at 440. For that type of fact-specific personnel dispute,
we determined, Congress had intended for the CSRA’s com-
prehensive administrative scheme to provide the exclusive
avenue of relief. Id., at 455.

Similarly, in Bush v. Lucas, 462 U. S. 367 (1983), we de-
clined to allow a claim under Bivens v. Six Unknown Fed.
Narcotics Agents, 403 U. S. 388 (1971), brought by an em-
ployee seeking money damages for an alleged “retaliatory
demotion or discharge because he ha[d] exercised his First
Amendment rights.” 462 U. S., at 381. Although the claim
was constitutional in nature, we noted that it “ar[o]se out of
an employment relationship that is governed by comprehen-
sive procedural and substantive provisions” that had been
enacted by Congress. Id., at 368. The employee was pur-
suing an as-applied challenge that depended on the case-
specific facts of why he had been fired. The gravamen of
the employee’s claim was that he had been “unfairly disci-
plined for making critical comments about [his agency].”
Id., at 386. Under the statutory scheme that Congress had
created, the employee could have pursued a very similar
statutory claim for wrongful removal within the administra-
tive process. Id., at 386-388. Under these circumstances,
we found that Congress did not intend to allow a duplicative
nonstatutory claim for damages based on the same set of
underlying facts.

Finally, the majority’s reliance on Thunder Basin is en-
tirely misplaced. See ante, at 16-17. In that case, we found
that a statutory scheme impliedly precluded a preenforce-
ment challenge brought by a mining company seeking to
enjoin an order issued by the Mine Safety and Health Admin-
istration. 510 U. S, at 205. Importantly, the plaintiff com-
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pany was seeking review of purely statutory claims that
were reviewable in the first instance by the administrative
commission that Congress had established. The only consti-
tutional issue was a matter of timing: The company argued
that it had a due process right to immediate judicial review
of its statutory claims, because it would suffer irreparable
harm if it were forced to wait until after the agency initiated
an enforcement action. Ibid. The Court disagreed, holding
that the statutory scheme was “consistent with due process”
even though it provided for only postenforcement review.
Id., at 218. Thus, the Court rejected the company’s consti-
tutional claim “not on preclusion grounds but on the merits.”
Id., at 219 (SCALIA, J., concurring in part and concurring in
judgment). The heart of the preclusion analysis was that
the company could not use a preenforcement challenge to
obtain judicial review of statutory claims that Congress had
clearly intended to channel into administrative review.*

C

By requiring facial constitutional claims to be filed before
the Board, the majority’s holding sets up an odd sequence of
procedural hoops for petitioners to jump through. As the

*The majority contends that the petitioner in Thunder Basin really had
two distinct constitutional claims. The primary constitutional claim was
a “due process challenge to a statute that permitted a regulatory agency,
before a hearing, to immediately fine the petitioner for noncompliance with
the statute.” Ante, at 17, n. 6. On top of this, according to the majority,
the petitioner also had a separate constitutional claim, which asserted that
precluding initial judicial review of the first constitutional claim would
violate due process. In the majority’s view, only the latter claim was
rejected on the merits. But this hairsplitting makes no difference. The
entire thrust of the petitioner’s constitutional argument was simply that
proceeding through the statutory scheme would make meaningful judicial
review impossible. The Court rejected that argument, effectively dispos-
ing of any constitutional infirmity that the petitioner alleged. Unlike in
the present case, there was no freestanding constitutional claim attacking
the validity of the statutory framework on substantive rather than proce-
dural grounds.
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Government concedes, the Board is powerless to adjudicate
facial constitutional claims, and so these claims cannot be ad-
dressed on the merits until they reach the Federal Circuit
on appeal. As a result, the Federal Circuit will be forced to
address the claims in the first instance, without the benefit
of any relevant factfinding at the administrative level. This
is a strange result, because “statutes that provide for only a
single level of judicial review in the courts of appeals are
traditionally viewed as warranted only in circumstances
where district court factfinding would unnecessarily du-
plicate an adequate administrative record.” McNary, 498
U. S., at 497 (internal quotation marks omitted).

The Government admits that the absence of first-tier fact-
finding might very well result in “the initial record” being
“insufficient to permit meaningful consideration of a consti-
tutional claim,” but suggests that the court could always “re-
mand the case to the [Board] for further factual develop-
ment.” Brief for Respondents 41. The majority accepts
this solution, ante, at 19, but it is hard to see how it will
work in practice. Without any authority to decide merits
issues, the Board may find it difficult to adjudicate disputes
about the relevancy of evidence sought in discovery. Nor
will the Board find it easy to figure out which facts it must
find before sending the case back to the Federal Circuit.

Even if these problems can be overcome, that will not re-
solve the needless complexity of the majority’s approach.
According to the majority, petitioners should file their claims
with the Board, which must then kick the claims up to the
Federal Circuit, which must then remand the claims back to
the Board, which must then develop the record and send the
case back to the Federal Circuit, which can only then con-
sider the constitutional issues.

To be sure, this might be sufficient to afford “meaningful
review” of petitioners’ claims, ante, at 21, but that is not
the only consideration. The question is whether it is “fairly
discernible” that Congress intended to impose these pinball
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procedural requirements instead of permitting petitioners’
claims to be decided in a regular lawsuit in federal district
court. And why would it? As already noted, the benefits
of preventing claim splitting are considerably reduced with
respect to facial constitutional claims that are wholly collat-
eral to an administrative proceeding. Because collateral
constitutional claims have no overlap with the issues of law
and fact that will pertain to the administrative proceeding,
allowing the constitutional claims to be adjudicated sepa-
rately before a district court does not invite wasteful or
duplicative review. It simply allows the district court to de-
velop the factual record and then provide a first-tier legal
analysis, thereby enhancing both the quality and efficiency
of appellate review.

To the extent that there is some need to prevent claim
splitting, that purpose is already served by ordinary princi-
ples of claim preclusion. Plaintiffs generally must bring all
claims arising out of a common set of facts in a single lawsuit,
and federal district courts have discretion to enforce that
requirement as necessary “to avoid duplicative litigation.”
Colorado River Water Conservation Dist. v. United States,
424 U. S. 800, 817 (1976); Stone v. Department of Aviation,
453 F. 3d 1271, 1278 (CA10 2006) (“A plaintiff’s obligation to
bring all related claims together in the same action arises
under the common law rule of claim preclusion prohibiting
the splitting of actions”). See also 18 C. Wright et al., Fed-
eral Practice and Procedure §4406, p. 40 (2d ed. 2002, Supp.
2011) (discussing “principles of ‘claim splitting’ that are simi-
lar to claim preclusion, but that do not require a prior judg-
ment”). Thus, if an aggrieved employee goes to a district
court with claims that would duplicate the factfinding or
legal analysis of a separate Board proceeding, the district
court would be free to dismiss the case.

The majority suggests that its approach will allow the
Board to resolve some cases on nonconstitutional grounds,
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thus avoiding needless adjudication of constitutional issues.
See ante, at 22-23. But achieving that goal does not require
the blunt instrument of jurisdictional preclusion. District
courts have broad discretion to manage their dockets, includ-
ing the power to refrain from reviewing a constitutional
claim pending adjudication of a nonconstitutional claim that
might moot the case. See Kerotest Mfg. Co. v. C-O-Two Fire
Equipment Co., 342 U. S. 180, 183 (1952) (acknowledging the
equitable discretion of courts, in furtherance of “[wlise judi-
cial administration” and “conservation of judicial resources,”
to stay proceedings to prevent “two litigations where one
will suffice” (internal quotation marks omitted)). In short,
the district courts are well equipped to guard against piece-
meal litigation without any help from the majority’s holding.

Finally, the majority contends that channeling facial con-
stitutional claims through the Board is necessary to provide
“clear guidance about the proper forum for the employee’s
claims at the outset of the case.” Ante, at 15. Because it
can be hard to tell the difference between facial and as-
applied challenges, the majority argues, it is less confusing
simply to require that all claims must be brought before the
Board. This is a red herring. Labels aside, the most sensi-
ble rule would be to allow initial judicial review of constitu-
tional claims that attack the validity of a statute based on
its inherent characteristics, not as a result of how the statute
has been applied. That line is bright enough, and the dis-
tinction is already one that the Board must draw based on
its own determination that it can hear some as-applied chal-
lenges but lacks “authority to determine the constitutionality
of statutes.” Malone, 13 M. S. P. B., at 83.

Iv

The presumptive power of the federal courts to hear con-
stitutional challenges is well established. In this case, how-
ever, the majority relies on a very weak set of inferences to
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strip the courts of their original jurisdiction over petitioners’
claims. Because I believe Congress would have been very
surprised to learn that it implied this result when it passed
the CSRA, I respectfully dissent.
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PARKER, WARDEN ». MATTHEWS

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE SIXTH CIRCUIT

No. 11-845. Decided June 11, 2012

Respondent Matthews argued at trial that he suffered from an “extreme
emotional disturbance” that reduced his murder charge to first-degree
manslaughter under Kentucky law. He was nevertheless convicted of
murder and sentenced to death. The Kentucky Supreme Court af-
firmed, rejecting Matthews’ claim that the evidence was insufficient to
prove a lack of extreme emotional disturbance and his claim of prosecu-
torial misconduct. The District Court dismissed Matthews’ subsequent
federal habeas petition, but the Sixth Circuit reversed with instructions
to grant relief.

Held: The Sixth Circuit lacked authority under the Antiterrorism and Ef-
fective Death Penalty Act of 1996 (AEDPA) to issue a writ of habeas
corpus here. The Kentucky Supreme Court’s rejection of Matthews’
two claims was neither “contrary to, or involved an unreasonable appli-
cation of, clearly established Federal law, as determined by” this Court
nor “based on an unreasonable determination of the facts in light of the
evidence presented in the State court proceeding,” 28 U. S. C. § 2254(d).
The Sixth Circuit first concluded that the State Supreme Court had
impermissibly assigned the burden of proof on the extreme emotional
disturbance question to Matthews rather than the Commonwealth. But
the case, as submitted to the jury, assigned the burden to the Common-
wealth, the jury found that burden carried, and the State Supreme
Court found the evidence adequate to sustain that finding. Given the
deference afforded both to juries and to state courts, the Kentucky Su-
preme Court’s rejection of Matthews’ sufficiency claim controls. The
Sixth Circuit also concluded that the prosecutor’s closing remarks sug-
gested collusion between the attorney and the defendant and thereby
denied Matthews due process. But no precedent of this Court prohibits
a prosecutor from emphasizing a defendant’s motive to exaggerate ex-
culpatory facts, and the Sixth Circuit’s own precedents do not constitute
the “clearly established Federal law” necessary for habeas relief under
AEDPA. See Renico v. Lett, 559 U. S. 766, T78-779.

Certiorari granted; 651 F. 3d 489, reversed and remanded.
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PER CURIAM.

In this habeas case, the United States Court of Appeals
for the Sixth Circuit set aside two 29-year-old murder convic-
tions based on the flimsiest of rationales. The court’s deci-
sion is a textbook example of what the Antiterrorism and
Effective Death Penalty Act of 1996 (AEDPA) proscribes:
“using federal habeas corpus review as a vehicle to second-
guess the reasonable decisions of state courts.” Renico v.
Lett, 559 U. S. 766, 779 (2010). We therefore grant the peti-
tion for certiorari and reverse.

I

Between 1 and 2 a.m. on the morning of June 29, 1981,
respondent David Eugene Matthews broke into the Louis-
ville home he had until recently shared with his estranged
wife, Mary Marlene Matthews (Marlene). At the time, Mat-
thews’ mother-in-law, Magdalene Cruse, was staying at the
home with her daughter. Matthews found Cruse in bed and
shot her in the head at pointblank range, using a gun he had
purchased with borrowed funds hours before. Matthews
left Cruse there mortally wounded and went into the next
room, where he found his wife. He had sexual relations
with her once or twice; stayed with her until about 6 a.m.;
and then shot her twice, killing her. Cruse would die from
her wound later that day.

Matthews was apprehended that morning at his mother’s
house, where he had already begun to wash the clothes he
wore during the crime. Later in the day, police officers
found the murder weapon secreted below the floorboards of
a backyard shed on the property. At the police station, Mat-
thews made a tape-recorded statement to a police detective
in which he denied responsibility for the murders.

A grand jury indicted Matthews for the two murders and
for burglary. At trial, he did not contest that he killed the
two victims. Instead, he sought to show that he had acted
under “extreme emotional disturbance,” which under Ken-
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tucky law serves to reduce a homicide that would otherwise
be murder to first-degree manslaughter. Ky. Rev. Stat.
Ann. §§507.020(1)(a), 507.030(1)(b) (West 2006). As support
for that claim, Matthews pointed to the troubled history of
his marriage with Marlene. Matthews and his wife had
been frequently separated from one another, and their peri-
ods of separation were marked by extreme hostility. Mar-
lene would regularly procure criminal warrants against Mat-
thews; several weeks before the murders she obtained one
charging Matthews with sexual abuse of Marlene’s 6-year-
old daughter, which had led to Matthews’ spending roughly
three weeks in jail. Witnesses also testified that Marlene
sought to control Matthews when they were together and
would yell at him from across the street when they were
separated; and Matthews’ mother recounted that Marlene
would leave the couple’s young child crying in the street late
at night outside the house where Matthews was sleeping in
order to antagonize him.

Matthews also introduced the testimony of a psychiatrist,
Dr. Lee Chutkow, who had evaluated Matthews. Dr. Chut-
kow related what Matthews had told him about the murders,
including that Matthews had been drinking heavily and tak-
ing Valium and a stimulant drug. Dr. Chutkow testified
that he had diagnosed Matthews as suffering from an adjust-
ment disorder, which he described as a “temporary emo-
tional and behavioral disturbance in individuals who are
subject to a variety of stresses,” that would temporarily
impair a person’s judgment and cause symptoms such as
“anxiety, nervousness, depression, even suicide attempts or
attempts to hurt other people.” 6 Record 558. Dr. Chut-
kow testified to his opinion that Matthews was acting under
the influence of extreme emotional disturbance at the time
of the murders—in particular, that he experienced “extreme
tension, irritability, and almost a kind of fear of his late
wife,” id., at 567, whom he perceived as having tormented
and emasculated him.
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The jury convicted Matthews on all charges, and he was
sentenced to death. The Kentucky Supreme Court affirmed
the convictions and sentence, rejecting Matthews’ 37 claims
of error. Matthews v. Commonwealth, 709 S. W. 2d 414, 417
(1985). In response to Matthews’ argument that the evi-
dence was insufficient to establish that he had acted in the
absence of extreme emotional disturbance, the court con-
cluded that the evidence regarding Matthews’ “conduct be-
fore, during and after the crimes was more than sufficient to
support the jury’s findings of capital murder.” Id., at 421.
A claim that the prosecutor had committed misconduct dur-
ing his closing argument was rejected on the merits, but
without discussion.

Following an unsuccessful state postconviction proceeding,
Matthews filed a petition for a writ of habeas corpus under
28 U. S. C. §2254 in the United States District Court for the
Western District of Kentucky. Matthews contended, among
other things, that the Kentucky Supreme Court had contra-
vened clearly established federal law in rejecting his claim
that the evidence was insufficient to prove that he had not
acted under the influence of extreme emotional disturbance
and in rejecting his claim of prosecutorial misconduct. The
District Court dismissed the petition, but a divided panel of
the Sixth Circuit reversed with instructions to grant relief.
651 F. 3d 489 (2011).

II

Under AEDPA, the Sixth Circuit had no authority to issue
the writ of habeas corpus unless the Kentucky Supreme
Court’s decision “was contrary to, or involved an unreason-
able application of, clearly established Federal law, as deter-
mined by the Supreme Court of the United States,” or “was
based on an unreasonable determination of the facts in light
of the evidence presented in the State court proceeding.”
28 U.S. C. §2254(d). The Sixth Circuit gave two grounds
for its conclusion that Matthews was entitled to relief under
this “difficult to meet . . . and highly deferential standard,”
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Cullen v. Pinholster, 563 U. S. 170, 181 (2011) (internal quo-
tation marks omitted). Neither is valid.

A

First, the Sixth Circuit held that the Kentucky Supreme
Court had impermissibly shifted to Matthews the burden of
proving extreme emotional disturbance, and that the Com-
monwealth had failed to prove the absence of extreme emo-
tional disturbance beyond a reasonable doubt. The Sixth
Circuit reasoned that, at the time Matthews committed his
offenses, the allocation of the burden of proof on extreme
emotional disturbance was governed by the Kentucky Su-
preme Court’s decision in Gall v. Commonwealth, 607 S. W.
2d 97, 108 (1980), which placed the burden of producing evi-
dence on the defendant, but left the burden of proving the
absence of extreme emotional disturbance with the Common-
wealth in those cases in which the defendant had introduced
evidence sufficient to raise a reasonable doubt on the issue.
According to the Sixth Circuit, however, the Kentucky Su-
preme Court departed from that understanding in Matthews’
case and placed the burden of proving extreme emotional
disturbance “entirely on the defendant,” 651 F. 3d, at 500.

The Sixth Circuit’s interpretation is supported by certain
aspects of the Kentucky Supreme Court’s opinion in Mat-
thews’ case. For example, the state court indicated that
Matthews had “present[ed] extensive evidence” of his ex-
treme emotional disturbance, yet the court rejected his
sufficiency-of-the-evidence claim by finding the evidence he
had presented “far from overwhelming,” rather than by stat-
ing that it failed to raise a reasonable doubt. Matthews,
supra, at 420-421. The state court also observed that it had
recently clarified in Wellman v. Commonwealth, 694 S. W. 2d
696 (1985), that “absence of extreme emotional disturbance
is not an element of the crime of murder which the Common-
wealth must affirmatively prove.” Matthews, supra, at 421.
In the Sixth Circuit’s view, the Kentucky Supreme Court’s
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reliance on this Wellman formulation of extreme emotional
disturbance in resolving Matthews’ appeal violated the Due
Process Clause, as construed by this Court in Bouie v. City
of Columbia, 378 U. S. 347, 354 (1964), because it involved
the retroactive application of an “ ‘unexpected and indefensi-
ble’” judicial revision of the Kentucky murder statute.

The Kentucky Supreme Court’s initial assessment of the
evidence and reliance upon Wellman would be relevant
if they formed the sole basis for denial of Matthews’
sufficiency-of-the-evidence claim. It is not clear, however,
that they did. The Kentucky Supreme Court explained that
“[tIhe trial court’s instructions in regard to extreme emo-
tional disturbance were adequate, and the proof supported
the jury’s findings of intentional murder.” 709 S. W. 2d, at
421. Those jury instructions required the jury to find be-
yond a reasonable doubt that Matthews had not acted “under
the influence of extreme emotional disturbance for which
there was a reasonable justification or excuse under the
circumstances as he believed them to be.” 6 Record 625,
628-629. The case had been submitted to the jury with the
burden assigned to the Commonwealth, the jury had found
that burden carried, and the Kentucky Supreme Court found
the evidence adequate to sustain that finding. That ground
was sufficient to reject Matthews’ claim, so it is irrelevant
that the court also invoked a ground of questionable validity.
See Wetzel v. Lambert, 565 U. S. 520, 524-525 (2012) (per
curiam).!

! An ambiguously worded footnote in the Sixth Circuit’s opinion, see 651
F. 3d 489, 504, n. 5 (2011), suggests that the court may have found an
additional due process violation. The court referred to a statement in the
Kentucky Supreme Court’s decision in Gall v. Commonwealth, 607 S. W.
2d 97, 109 (1980), that “[ulnless the evidence raising the issue [of extreme
emotional disturbance] is of such probative force that otherwise the de-
fendant would be entitled as a matter of law to an acquittal on the higher
charge (murder), the prosecution is not required to come forth with negat-
ing evidence in order to sustain its burden of proof.” Relying on its own
opinion in Gall’s federal habeas proceeding, Gall v. Parker, 231 F. 3d 265
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The Sixth Circuit’s opinion also challenges the conclusion
that the evidence supported a finding of no extreme emo-
tional disturbance. We have said that “it is the responsibil-
ity of the jury—mnot the court—to decide what conclusions
should be drawn from evidence admitted at trial,” Cavazos
v. Smith, 565 U. S. 1, 2 (2011) (per curiam). The evidence
is sufficient to support a conviction whenever, “after viewing
the evidence in the light most favorable to the prosecution,
any rational trier of fact could have found the essential ele-
ments of the crime beyond a reasonable doubt.” Jackson v.
Virginia, 443 U. S. 307, 319 (1979). And a state-court deci-
sion rejecting a sufficiency challenge may not be overturned
on federal habeas unless the “decision was ‘objectively un-
reasonable.”” Cavazos, supra, at 2.

In light of this twice-deferential standard, it is abundantly
clear that the Kentucky Supreme Court’s rejection of Mat-
thews’ sufficiency claim is controlling in this federal habeas
proceeding. The Sixth Circuit noted that Dr. Chutkow ex-
pressed an opinion that Matthews was under the influence of
extreme emotional disturbance at the time of the murders,
and did not retreat from that opinion on cross-examination.
But there was ample evidence pointing in the other direction
as well. As the Kentucky Supreme Court observed, Mat-

(CA6 2000) (Gall II), the Sixth Circuit suggested that the quoted state-
ment “require[d] a defendant to bear the heavy burden of disproving an
element of a crime beyond a reasonable doubt,” 651 F. 3d, at 504, n. 5, in
violation of this Court’s decision in Mullaney v. Wilbur, 421 U.S. 684
(1975). That is not so. The statement explicitly acknowledges that the
burden of proof rests with the prosecution, but merely asserts that when
the burden of production is assigned to the defendant the jury may find
the prosecution’s burden of proof satisfied without introduction of negating
evidence, unless the defendant’s evidence is so probative as to establish
reasonable doubt as a matter of law. That seems to us a truism. See 2
J. Strong, McCormick on Evidence § 338, pp. 419-420 (5th ed. 1999). Our
opinion in Mullaney addressed a situation in which the burden of persua-
sion was shifted to the defendant, see 421 U. S., at 702, and n. 31; it does
not remotely show that the Kentucky Supreme Court’s truism contra-
vened clearly established federal law.
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thews’ claim of extreme emotional disturbance was belied
by “the circumstances of the crime,” 709 S. W. 2d, at 421—
including the facts that he borrowed money to purchase the
murder weapon the day of the murders, that he waited sev-
eral hours after buying the gun before starting for his wife’s
home, and that he delayed several hours between shooting
his mother-in-law and killing his wife. The claim was also
belied by his behavior after the murders, including his “[tak-
ing] steps to hide the gun and clean his clothes,” and later
“giv[ing] a false statement to the police.” Ibid. The Sixth
Circuit discounted this evidence because Dr. Chutkow tes-
tified that Matthews’ deliberateness and consciousness of
wrongdoing were not inconsistent with the diagnosis of ex-
treme emotional disturbance. 651 F. 3d, at 504, n. 4. But
expert testimony does not trigger a conclusive presumption
of correctness, and it was not unreasonable to conclude that
the jurors were entitled to consider the tension between
Dr. Chutkow’s testimony and their own commonsense under-
standing of emotional disturbance. In resolving the conflict
in favor of Dr. Chutkow’s testimony, the Sixth Circuit over-
stepped the proper limits of its authority. See Jackson,
supra, at 326.

More fundamentally, the Sixth Circuit did not appear to
consider the possibility that the jury could have found the
symptoms described by Dr. Chutkow inadequate to establish
what is required to reduce murder to manslaughter under
Kentucky law: that Matthews “acted under the influence of
extreme emotional disturbance for which there was a reason-
able explanation or excuse, the reasonableness of which is
to be determined from the viewpoint of a person in the de-
fendant’s situation under the circumstances as the defendant
believed them to be.” Ky. Rev. Stat. Ann. §507.020(1)(a).
Dr. Chutkow himself agreed that many people face tension
and anxiety—two symptoms he attributed to Matthews. 6
Record 579-580. And he agreed that many people suffer
from adjustment disorders. Id., at 592. But of course very
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few people commit murders. In light of these points, which
bear on the proper characterization of Matthews’ mental con-
dition and the reasonableness of his conduct, the Kentucky
Supreme Court made no objectively unreasonable error in
concluding that the question of extreme emotional disturb-
ance was properly committed to the jury for resolution.

B

As a second ground for its decision, the Sixth Circuit held
that certain remarks made by the prosecutor during his clos-
ing argument constituted a denial of due process. This
claim was rejected on the merits by the Kentucky Supreme
Court (albeit without analysis) and therefore receives defer-
ential review under the AEDPA standard. See Harrington
v. Richter, 562 U. S. 86, 98 (2011). The “clearly established
Federal law” relevant here is our decision in Darden v. Wain-
wright, 477 U. S. 168 (1986), which explained that a prosecu-
tor’s improper comments will be held to violate the Constitu-
tion only if they “‘so infected the trial with unfairness as to
make the resulting conviction a denial of due process.”” Id.,
at 181 (quoting Domnelly v. DeChristoforo, 416 U.S. 637,
643 (1974)).

According to the Sixth Circuit, the prosecutor violated
Darden by suggesting that Matthews had colluded with his
lawyer, David Busse, and with Dr. Chutkow to manufacture
an extreme emotional disturbance defense. But although
the Sixth Circuit quoted a lengthy section of the prosecutor’s
closing argument which could be understood as raising a
charge of collusion,? the court did not address the prosecu-

2The full text of the section the Sixth Circuit found objectionable is
as follows:
“He’s arraigned, he meets with his attorney and either he tells his attor-
ney, I did it or I didn’t do it. One or the other. But, the attorney knows
what the evidence is. By the way, the defendant knows what the evidence
is, because while he’s giving this statement, it’s sitting right in front of him
at the Homicide Office. Here’s the gun. Here’s the shoes, David. ‘Nah,
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tor’s statement that immediately followed the quoted portion
and expressly disavowed any suggestion of collusion:

“And that’s not to say that Mr. Busse is unethical. Not
at all. He is entitled to the best defense he can get, but
that’s the only defense he has, what the doctor has to
say, and that’s not to say that the doctor gets on the
stand and perjures himself. He’s telling you the truth.
He wouldn’t perjure himself for anything. He’s telling
you the truth, Ladies and Gentlemen.” 7 Record 674.

With the prosecutor’s immediate clarification that he was not
alleging collusion in view, the Sixth Circuit’s conclusion that
this feature of the closing argument clearly violated due
process is unsupportable. Nor does the prosecutor’s sugges-

nah, I never saw it before. I never borrowed a gun. I never borrowed
any money. I wasn’t there. I was at home in bed asleep.” He’s denying
it there.

“And what does his attorney think? His attorney sees all this evidence,
and he’s going through his mind, what kind of legal excuse can I have?
What is this man’s defense? Self protection? No, there’s no proof of a
gun found at that house on 310 North 24th Street. No proof of that. Pro-
tection of another? The defendant’s mother is at home on Lytle Street.
He isn’t protecting her over there on North 24th Street. Intoxication?
Yeah, well, he was drinking that night. Maybe that will mean something.

“But that isn’t enough, Ladies and Gentlemen. Mr. Busse has to con-
tact a psychiatrist to see his client, and he comes in and sees his client
one month after the day of his arrest, one month to the day, and by that
time, Mr. David Eugene Matthews sees his defense in the form of Doctor
Chutkow, and do you think this guy is aware of what’s going on? He’s
competent. He can work with his attorney, and he enhances his story to
Doctor Chutkow. Yeah, I was drinking. I was drinking a lot. I was
taking a lot of pills, too, and let me tell you about the pills I was taking.

“Don’t you think he has a purpose in enhancing his story to the psychia-
trist? Don’t you think he would exaggerate his fears about his wife, his
mother-in-law, and all these other things about what other people might
be doing to his mother? Don’t you think he would overstate the extent
of his intoxication to his psychiatrist? It’s the defense of last resort, La-
dies and Gentlemen. He has no excuse for his conduct, but that’s his only
way out.” 7 Record 673-674.
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tion that Matthews had “enhance[d] his story to Doctor
Chutkow,” ib1d., suffice to justify the Sixth Circuit’s grant of
habeas relief. In context, that statement is clearly a part of
a broader argument that Matthews had a motive to exagger-
ate his emotional disturbance in his meetings with Dr. Chut-
kow. Shortly after the quoted statement, the prosecutor
continued with a series of rhetorical questions:

“Don’t you think he would exaggerate his fears about
his wife, his mother-in-law, and all these other things
about what other people might be doing to his mother?
Don’t you think he would overstate the extent of his
intoxication to his psychiatrist?” Ibid.

The Sixth Circuit cited no precedent of this Court in support
of its conclusion that due process prohibits a prosecutor from
emphasizing a criminal defendant’s motive to exaggerate ex-
culpatory facts.

The Sixth Circuit also suggested that the prosecutor “deni-
grated the [extreme emotional disturbance] defense itself,”
651 F. 3d, at 506, by stating that “[i]t’s the defense of last
resort, Ladies and Gentlemen. He has no excuse for his con-
duct, but that’s his only way out.” 7 Record 674. But the
Kentucky Supreme Court could have understood this com-
ment too as having been directed at Matthews’ motive to
exaggerate his emotional disturbance—i. e., as emphasizing
that the unavailability of any other defense raised the stakes
with respect to extreme emotional disturbance.

Moreover, even if the comment is understood as directing
the jury’s attention to inappropriate considerations, that
would not establish that the Kentucky Supreme Court’s re-
jection of the Darden prosecutorial misconduct claim “was
so lacking in justification that there was an error well under-
stood and comprehended in existing law beyond any possibil-
ity for fairminded disagreement.” Harrington, 562 U. S., at
103. Indeed, Darden itself held that a closing argument con-
siderably more inflammatory than the one at issue here did
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not warrant habeas relief. See 477 U. S., at 180, n. 11 (prose-
cutor referred to the defendant as an “‘animal’”); id., at 180,
n. 12 (“‘I wish I could see [the defendant] with no face, blown
away by a shotgun’”). Particularly because the Darden
standard is a very general one, leaving courts “more leeway
. . . in reaching outcomes in case-by-case determinations,”
Yarborough v. Alvarado, 541 U. S. 652, 664 (2004), the Sixth
Circuit had no warrant to set aside the Kentucky Supreme
Court’s conclusion.

The Sixth Circuit also erred by consulting its own prec-
edents, rather than those of this Court, in assessing the
reasonableness of the Kentucky Supreme Court’s decision.
After quoting the governing standard from our decision in
Darden, the Sixth Circuit added that it would “engagle] in
a two step inquiry to determine whether the prosecutorial
misconduct rises to the level of unconstitutionality. ‘To sat-
isfy the standard . . ., the conduct must be both improper
and flagrant.”” 651 F. 3d, at 505 (quoting Broom v. Mitchell,
441 F. 3d 392, 412 (CA6 2006)). It went on to evaluate the
flagrancy step of that inquiry in light of four factors derived
from its own precedent: “‘(1) the likelihood that the remarks
. .. tended to mislead the jury or prejudice the defendant;
(2) whether the remarks were isolated or extensive; (3)
whether the remarks were deliberately or accidentally made;
and (4) the total strength of the evidence against [Mat-
thews].”” 651 F. 3d, at 506 (quoting Broom, supra, at 412).
And it stated that “the prosecutor’s comments in this case
were sufficiently similar to” certain comments held unconsti-
tutional in its prior decision in Gall 11, 231 F. 3d 265 (CA6
2000), “that they rise to the level of impropriety.” 651 F. 3d,
at 506.

As we explained in correcting an identical error by the
Sixth Circuit two Terms ago, see Renico, 559 U. S., at 7T78-
779, circuit precedent does not constitute “clearly established
Federal law, as determined by the Supreme Court,” 28
U. S.C. §2254(d)(1). It therefore cannot form the basis for
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habeas relief under AEDPA. Nor can the Sixth Circuit’s
reliance on its own precedents be defended in this case on
the ground that they merely reflect what has been “clearly
established” by our cases. The highly generalized standard
for evaluating claims of prosecutorial misconduct set forth in
Darden bears scant resemblance to the elaborate, multistep
test employed by the Sixth Circuit here. To make matters
worse, the Sixth Circuit decided Gall I under pre-AEDPA
law, see 231 F. 3d, at 283, n. 2, so that case did not even
purport to reflect clearly established law as set out in this
Court’s holdings. It was plain and repetitive error for the
Sixth Circuit to rely on its own precedents in granting Mat-

thews habeas relief.
ES ES3 ES

The petition for a writ of certiorari and respondent’s
motion to proceed in forma pauperis are granted. The
judgment of the Court of Appeals for the Sixth Circuit is
reversed, and the case is remanded for further proceedings
consistent with this opinion.

It is so ordered.
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CERTIORARI TO THE SUPREME COURT OF ILLINOIS
No. 10-8505. Argued December 6, 2011—Decided June 18, 2012

At petitioner’s bench trial for rape, Sandra Lambatos, a forensic specialist

at the Illinois State Police lab, testified that she matched a DNA profile
produced by an outside laboratory, Cellmark, to a profile the state lab
produced using a sample of petitioner’s blood. She testified that Cell-
mark was an accredited laboratory and that business records showed
that vaginal swabs taken from the victim, L. J., were sent to Cellmark
and returned. She offered no other statement for the purpose of identi-
fying the sample used for Cellmark’s profile or establishing how Cell-
mark handled or tested the sample. Nor did she vouch for the accuracy
of Cellmark’s profile. The defense moved to exclude, on Confrontation
Clause grounds, Lambatos’ testimony insofar as it implicated events at
Cellmark, but the prosecution said that petitioner’s confrontation rights
were satisfied because he had the opportunity to cross-examine the ex-
pert who had testified as to the match. The prosecutor argued that
Illinois Rule of Evidence 703 permitted an expert to disclose facts on
which the expert’s opinion is based even if the expert is not competent
to testify to those underlying facts, and that any deficiency went to the
weight of the evidence, not its admissibility. The trial court admitted
the evidence and found petitioner guilty. Both the Illinois Appellate
Court and the State Supreme Court affirmed, concluding that Lambatos’
testimony did not violate petitioner’s confrontation rights because Cell-
mark’s report was not offered into evidence to prove the truth of the
matter asserted.

Held: The judgment is affirmed.

23

8 I1l. 2d 125, 939 N. E. 2d 268, affirmed.

JUSTICE ALITO, joined by THE CHIEF JUSTICE, JUSTICE KENNEDY,
and JUSTICE BREYER, concluded that the form of expert testimony
given in this case does not violate the Confrontation Clause. Pp. 64-86.

(a) Before Crawford v. Washington, 541 U. S. 36, this Court took the
view that the Confrontation Clause did not bar the admission of out-of-
court statements that fell within a firmly rooted exception to the hear-
say rule. In Crawford, the Court held that such statements could be
“admitted only where the declarant is unavailable, and only where the
defendant has had a prior opportunity to cross-examine.” Id., at 59.
In both Melendez-Diaz v. Massachusetts, 557 U. S. 305, and Bullcoming
v. New Mexico, 564 U. S. 647, two of the many cases that have arisen
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from Crawford, this Court ruled that scientific reports could not be used
as substantive evidence against a defendant unless the analyst who pre-
pared and certified the report was subject to confrontation. In each
case, the report at issue “contain[ed] a testimonial certification, made in
order to prove a fact at a criminal trial.” 564 U. S., at 666—-657. Here,
in contrast, the question is the constitutionality of allowing an expert
witness to discuss others’ testimonial statements if those statements are
not themselves admitted as evidence. Pp. 64-67.

(b) An expert witness may voice an opinion based on facts concerning
the events at issue even if the expert lacks firsthand knowledge of those
facts. A long tradition in American courts permits an expert to testify
in the form of a “hypothetical question,” where the expert assumes the
truth of factual predicates and then offers testimony based on those
assumptions. See Forsyth v. Doolittle, 120 U. S. 73, 77. Modern evi-
dence rules dispense with the need for hypothetical questions and per-
mit an expert to base an opinion on facts “made known to the expert at
or before the hearing,” though such reliance does not constitute admissi-
ble evidence of the underlying information. Ill. Rule Evid. 703; Fed.
Rule Evid. 703. Both Illinois and Federal Rules bar an expert from
disclosing the inadmissible evidence in jury trials but not in bench trials.
This is important because Crawford, while departing from prior Con-
frontation Clause precedent in other respects, reaffirmed the proposi-
tion that the Clause “does not bar the use of testimonial statements for
purposes other than establishing the truth of the matter asserted.” 541
U.S., at 59,n. 9. Pp. 67-70.

(c) For Confrontation Clause purposes, the references to Cellmark in
the trial record either were not hearsay or were not offered for the
truth of the matter asserted. Pp. 70-81.

(1) Petitioner’s confrontation right was not violated when Lam-
batos answered “yes” to a question about whether there was a match
between the DNA profile “found in semen from the vaginal swabs of
[L. J]” and the one identified as petitioner’s. Under Illinois law, this
putatively offending phrase was not admissible for the purpose of prov-
ing the truth of the matter asserted—i. e., that the matching DNA pro-
file was “found in semen from the vaginal swabs.” Rather, that fact
was a mere premise of the prosecutor’s question, and Lambatos simply
assumed it to be true in giving her answer. Because this was a bench
trial, the Court assumes that the trial judge understood that the testi-
mony was not admissible to prove the truth of the matter asserted. It
is also unlikely that the judge took the testimony as providing chain-of-
custody evidence. The record does not support such an understanding;
no trial judge is likely to be so confused; and the admissible evidence
left little room for argument that Cellmark’s sample came from any
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source but L. J.’s swabs, since the profile matched the very man she
identified in a lineup and at trial as her attacker. Pp. 70-75.

(2) Nor did the substance of Cellmark’s report need to be intro-
duced in order to show that Cellmark’s profile was based on the semen
in L. J.’s swabs or that its procedures were reliable. The issue here
is whether petitioner’s confrontation right was violated, not whether
the State offered sufficient foundational evidence to support the admis-
sion of Lambatos’ opinion. If there were no proof that Cellmark’s pro-
file was accurate, Lambatos’ testimony would be irrelevant, but the
Confrontation Clause bars not the admission of irrelevant evidence, but
the admission of testimonial statements by declarants who are not sub-
ject to cross-examination. Here, the trial record does not lack admissi-
ble evidence with respect to the source of the sample tested by Cellmark
or the reliability of its profile. The State offered conventional chain-
of-custody evidence, and the match between Cellmark’s profile and
petitioner’s was telling confirmation that Cellmark’s profile was de-
duced from the semen on L. J.s swabs. The match also provided
strong circumstantial evidence about the reliability of Cellmark’s work.
Pp. 75-79.

(3) This conclusion is consistent with Bullcoming and Melendez-
Diaz, where forensic reports were introduced for the purpose of proving
the truth of what they asserted. In contrast, Cellmark’s report was
considered for the limited purpose of seeing whether it matched some-
thing else, and the relevance of that match was established by independ-
ent circumstantial evidence showing that the report was based on a
sample from the crime scene. There are at least four safeguards to
prevent abuses in such situations. First, trial courts can screen out
experts who would act as conduits for hearsay by strictly enforcing the
requirement that experts display genuine “scientific, technical, or other
specialized knowledge” to help the trier of fact understand the evidence
or determine a fact at issue. Fed. Rule Evid. 702(a). Second, experts
are generally precluded from disclosing inadmissible evidence to a jury.
Third, if such evidence is disclosed, a trial judge may instruct the jury
that the statements cannot be accepted for their truth, and that an ex-
pert’s opinion is only as good as the independent evidence establishing
its underlying premises. Fourth, if the prosecution cannot muster inde-
pendent admissible evidence to prove foundational facts, the expert’s
testimony cannot be given weight by the trier of fact. Pp. 79-81.

(d) Even if Cellmark’s report had been introduced for its truth, there
would have been no Confrontation Clause violation. The Clause refers
to testimony by “witnesses against” an accused, prohibiting modern-
day practices that are tantamount to the abuses that gave rise to the
confrontation right, namely, (1) out-of-court statements having the pri-
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mary purpose of accusing a targeted individual of engaging in criminal
conduct, and (2) formalized statements such as affidavits, depositions,
prior testimony, or confessions. These characteristics were present in
every post-Crawford case in which a Confrontation Clause violation has
been found, except for Hammon v. Indiana, 547 U.S. 813. But, even
in Hammon, the particular statement, elicited during police interroga-
tion, had the primary purpose of accusing a targeted individual. A per-
son who makes a statement to resolve an ongoing emergency is not like
a trial witness because the declarant’s purpose is to bring an end to
an ongoing threat. Michigan v. Bryant, 562 U.S. 344, 358. Such a
statement’s admissibility “is the concern of . . . rules of evidence,
not the Confrontation Clause. ” Id., at 359. The forensic reports in
Melendez-Diaz and Bullcoming ran afoul of the Confrontation Clause
because they were the equivalent of affidavits made for the purpose of
proving a particular criminal defendant’s guilt. But the Cellmark re-
port’s primary purpose was to catch a dangerous rapist who was still at
large, not to obtain evidence for use against petitioner, who was neither
in custody nor under suspicion at that time. Nor could anyone at Cell-
mark possibly know that the profile would inculpate petitioner. There
was thus no “prospect of fabrication” and no incentive to produce any-
thing other than a scientifically sound and reliable profile. Bryant,
supra, at 361. Lab technicians producing a DNA profile generally have
no way of knowing whether it will turn out to be incriminating, exoner-
ating, or both. And with numerous technicians working on a profile, it
is likely that each technician’s sole purpose is to perform a task in ac-
cordance with accepted procedures. The knowledge that defects in a
DNA profile may be detected from the profile itself provides a further
safeguard. Pp. 81-86.

JUSTICE THOMAS concluded that the disclosure of Cellmark’s out-of-
court statements through Lambatos’ expert testimony did not violate
the Confrontation Clause solely because Cellmark’s statements lacked
the requisite “formality and solemnity” to be considered “‘testimonial,””
see Michigan v. Bryant, 562 U. S. 344, 378 (THOMAS, J., concurring in
judgment). Pp. 103-118.

(@) There was no plausible reason for the introduction of Cellmark’s
statements other than to establish their truth. Pp. 104-110.

(1) Illinois Rule of Evidence 703 permits an expert to base his opin-
ion on facts about which he lacks personal knowledge and to disclose
those facts to the trier of fact. Under Illinois law, such facts are not
admitted for their truth, but only to explain the basis of the expert’s
opinion. See People v. Pasch, 152 I1l. 2d 133. But state evidence rules
do not trump a defendant’s constitutional right to confrontation. This
Court ensures that an out-of-court statement was introduced for a
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“legitimate, nonhearsay purpose” before relying on the not-for-its-truth
rationale to dismiss the Confrontation Clause’s application. See Ten-
nessee v. Street, 471 U. S. 409, 417. Statements introduced to explain
the basis of an expert’s opinion are not introduced for a plausible non-
hearsay purpose because, to use the basis testimony in evaluating the
expert’s opinion, the factfinder must consider the truth of the basis testi-
mony. This commonsense conclusion is not undermined by any histori-
cal practice exempting expert basis testimony from the rigors of the
Confrontation Clause. Before the Federal Rules of Evidence were
adopted in 1975, an expert could render an opinion based only on facts
that the expert had personally perceived or learned at trial. In 1975,
that universe of facts was expanded to include facts that the expert
learned out of court by means other than his own perception. The dis-
closure of such facts raises Confrontation Clause concerns. Pp. 104-107.

(2) Those concerns are fully applicable here. In concluding that
petitioner’s DNA profile matched the profile derived from L. J.’s swabs,
Lambatos relied on Cellmark’s out-of-court statements that its profile
was in fact derived from those swabs, rather than from some other
source. Thus, the validity of Lambatos’ opinion ultimately turned on
the truth of Cellmark’s statements. Pp. 107-109.

(b) These statements, however, were not “testimonial” for purposes
of the Confrontation Clause, which “applies to ‘witnesses’ against the
accused—in other words, those who ‘bear testimony.’” Crawford v.
Washington, 541 U. S. 36, 51. “‘Testimony,”” in turn, is “‘[a] solemn
declaration or affirmation made for the purpose of establishing or prov-
ing some fact.”” Ibid. In light of its text, the Confrontation Clause
regulates only the use of statements bearing “indicia of solemnity.”
Dawis v. Washington, 547 U. S. 813, 836-837, 840 (opinion of THOMAS,
J.). This test comports with history because solemnity marked the
practices that the Confrontation Clause was designed to eliminate,
namely, the ex parte examination of witnesses under English bail and
committal statutes. See id., at 835. Accordingly, the Clause reaches
“‘formalized testimonial materials,”” such as depositions, affidavits, and
prior testimony, or statements resulting from “‘formalized dialogue,’”
such as custodial interrogation. Bryant, supra, at 379 (THOMAS, J., con-
curring in judgment). Applying these principles, Cellmark’s report is
not a statement by a “witnes[s]” under the Confrontation Clause. It
lacks the solemnity of an affidavit or deposition, for it is neither a sworn
nor a certified declaration of fact. And, although it was produced at
the request of law enforcement, it was not the product of formalized
dialogue resembling custodial interrogation. Melendez-Diaz v. Massa-
chusetts, 557 U. S. 305, and Bullcoming v. New Mexico, 564 U. S. 647,
distinguished. Pp. 110-117.
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AvLrro, J., announced the judgment of the Court and delivered an opin-
ion, in which ROBERTS, C. J.,, and KENNEDY and BREYER, JJ., joined.
BREYER, J., filed a concurring opinion, post, p. 86. THOMAS, J., filed an
opinion concurring in the judgment, post, p. 103. KAGAN, J., filed a dis-
senting opinion, in which SCALIA, GINSBURG, and SOTOMAYOR, JJ., joined,
post, p. 118.

Brian W. Carroll argued the cause for petitioner. With
him on the briefs were Michael J. Pelletier, Alan D. Gold-
berg, and James E. Chadd.

Anita Alvarez argued the cause for respondent. With
her on the brief were Lisa Madigan, Attorney General of
llinois, Alan J. Spellberg, Ashley A. Romito, Michelle Katz,
and Amy Watroba Kern.

Deputy Solicitor General Dreeben argued the cause for
the United States as amicus curiae urging affirmance.
With him on the brief were Solicitor General Verrilli, As-
sistant Attorney General Breuer, and Anthony A. Yang.*

*Briefs of amici curiae urging reversal were filed for the California
Public Defenders Association et al. by Donald J. Bartell and John N. Aqui-
lina,; for the Innocence Network by Keith A. Findley; for the Public De-
fender Service for the District of Columbia et al. by Sandra K. Levick,
Catharine F. Easterly, and Jeffrey L. Fisher; and for Richard D. Friedman
by Mr. Friedman, pro se.

Briefs of amici curiae urging affirmance were filed for the State of
Ohio et al. by Michael DeWine, Attorney General of Ohio, Alexandra T.
Schimmer, Solicitor General, Elisabeth A. Long, Deputy Solicitor, and
Samuel Peterson, Assistant Attorney General, by Kevin T. Kane, Chief
State’s Attorney of Connecticut, and by the Attorneys General for their
respective jurisdictions as follows: Luther Strange of Alabama, John J.
Burns of Alaska, Tom Horne of Arizona, Dustin McDaniel of Arkansas,
Kamala D. Harris of California, John W. Suthers of Colorado, Joseph R.
Biden III of Delaware, Irvin B. Nathan of the District of Columbia, Pam-
ela Jo Bondi of Florida, Leonardo M. Rapadas of Guam, Lawrence G.
Wasden of Idaho, Gregory F. Zoeller of Indiana, Thomas J. Miller of lowa,
Derek Schmidt of Kansas, Jack Conway of Kentucky, James D. “Buddy”
Caldwell of Louisiana, William Schneider of Maine, Douglas F. Gansler
of Maryland, Martha Coakley of Massachusetts, Bill Schuette of Michigan,
Jim Hood of Mississippi, Chris Koster of Missouri, Steve Bullock of Mon-
tana, Jon Bruning of Nebraska, Catherine Cortez Masto of Nevada, Mi-
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JUSTICE ALITO announced the judgment of the Court and
delivered an opinion, in which THE CHIEF JUSTICE, JUSTICE
KENNEDY, and JUSTICE BREYER join.

In this case, we decide whether Crawford v. Washington,
541 U. S. 36, 50 (2004), precludes an expert witness from tes-
tifying in a manner that has long been allowed under the law
of evidence. Specifically, does Crawford bar an expert from
expressing an opinion based on facts about a case that have
been made known to the expert but about which the expert
is not competent to testify? We also decide whether Craw-
ford substantially impedes the ability of prosecutors to intro-
duce DNA evidence and thus may effectively relegate the
prosecution in some cases to reliance on older, less reliable
forms of proof.

In petitioner’s bench trial for rape, the prosecution called
an expert who testified that a DNA profile produced by an
outside laboratory, Cellmark, matched a profile produced by
the state police lab using a sample of petitioner’s blood. On
direct examination, the expert testified that Cellmark was
an accredited laboratory and that Cellmark provided the po-
lice with a DNA profile. The expert also explained the nota-
tions on documents admitted as business records, stating
that, according to the records, vaginal swabs taken from
the victim were sent to and received back from Cellmark.
The expert made no other statement that was offered for the

chael A. Delaney of New Hampshire, Paula T. Dow of New Jersey, Gary
King of New Mexico, Wayne Stenehjem of North Dakota, E. Scott Pruitt
of Oklahoma, John R. Kroger of Oregon, Linda L. Kelly of Pennsylvania,
Peter F. Kilmartin of Rhode Island, Alan Wilson of South Carolina,
Marty J. Jackley of South Dakota, Robert E. Cooper, Jr., of Tennessee,
Greg Abbott of Texas, Mark L. Shurtleff of Utah, Kenneth T. Cuccinelli
II of Virginia, Rob McKenna of Washington, J. B. Van Hollen of Wiscon-
sin, and Gregory A. Phillips of Wyoming; for the National District Attor-
neys Association et al. by Albert C. Locher and W. Scott Thorpe; and for
the New York County District Attorney’s Office et al. by Cyrus R. Vance,
Jr., Caitlin J. Halligan, Hilary Hassler, Michael A. Cardozo, and Paul
Shechtman.
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purpose of identifying the sample of biological material used
in deriving the profile or for the purpose of establishing how
Cellmark handled or tested the sample. Nor did the expert
vouch for the accuracy of the profile that Cellmark produced.
Nevertheless, petitioner contends that the expert’s testi-
mony violated the Confrontation Clause as interpreted in
Crawford.

Petitioner’s main argument is that the expert went astray
when she referred to the DNA profile provided by Cellmark
as having been produced from semen found on the victim’s
vaginal swabs. But both the Illinois Appellate Court and
the Illinois Supreme Court found that this statement was
not admitted for the truth of the matter asserted, and it is
settled that the Confrontation Clause does not bar the admis-
sion of such statements. See id., at 59-60, n. 9 (citing Ten-
nessee v. Street, 471 U. S. 409 (1985)). For more than 200
years, the law of evidence has permitted the sort of testi-
mony that was given by the expert in this case. Under set-
tled evidence law, an expert may express an opinion that is
based on facts that the expert assumes, but does not know,
to be true. It is then up to the party who calls the expert
to introduce other evidence establishing the facts assumed
by the expert. While it was once the practice for an expert
who based an opinion on assumed facts to testify in the form
of an answer to a hypothetical question, modern practice
does not demand this formality and, in appropriate cases,
permits an expert to explain the facts on which his or her
opinion is based without testifying to the truth of those facts.
See Fed. Rule Evid. 703. That is precisely what occurred in
this case, and we should not lightly “swee[p] away an ac-
cepted rule governing the admission of scientific evidence.”
Melendez-Diaz v. Massachusetts, 557 U. S. 305, 330 (2009)
(KENNEDY, J., dissenting).

We now conclude that this form of expert testimony does
not violate the Confrontation Clause because that provision
has no application to out-of-court statements that are not
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offered to prove the truth of the matter asserted. When an
expert testifies for the prosecution in a criminal case, the
defendant has the opportunity to cross-examine the expert
about any statements that are offered for their truth. Out-
of-court statements that are related by the expert solely for
the purpose of explaining the assumptions on which that
opinion rests are not offered for their truth and thus fall
outside the scope of the Confrontation Clause. Applying
this rule to the present case, we conclude that the expert’s
testimony did not violate the Sixth Amendment.

As a second, independent basis for our decision, we also
conclude that even if the report produced by Cellmark had
been admitted into evidence, there would have been no Con-
frontation Clause violation. The Cellmark report is very
different from the sort of extrajudicial statements, such as
affidavits, depositions, prior testimony, and confessions, that
the Confrontation Clause was originally understood to reach.
The report was produced before any suspect was identified.
The report was sought not for the purpose of obtaining evi-
dence to be used against petitioner, who was not even under
suspicion at the time, but for the purpose of finding a rapist
who was on the loose. And the profile that Cellmark pro-
vided was not inherently inculpatory. On the contrary, a
DNA profile is evidence that tends to exculpate all but one
of the more than 7 billion people in the world today. The
use of DNA evidence to exonerate persons who have been
wrongfully accused or convicted is well known. If DNA
profiles could not be introduced without calling the techni-
cians who participated in the preparation of the profile, eco-
nomic pressures would encourage prosecutors to forgo DNA
testing and rely instead on older forms of evidence, such as
eyewitness identification, that are less reliable. See Perry
v. New Hampshire, 565 U. S. 228 (2012). The Confrontation
Clause does not mandate such an undesirable development.
This conclusion will not prejudice any defendant who really
wishes to probe the reliability of the DNA testing done in a
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particular case because those who participated in the testing
may always be subpoenaed by the defense and questioned
at trial.

I

A

On February 10, 2000, in Chicago, Illinois, a young woman,
L. J., was abducted while she was walking home from work.
The perpetrator forced her into his car and raped her, then
robbed her of her money and other personal items and
pushed her out into the street. L. J. ran home and reported
the attack to her mother, who called the police. An ambu-
lance took L. J. to the hospital, where doctors treated her
wounds and took a blood sample and vaginal swabs for a
sexual-assault kit. A Chicago Police detective collected the
kit, labeled it with an inventory number, and sent it under
seal to the Illinois State Police (ISP) lab.

At the ISP lab, a forensic scientist received the sealed kit.
He conducted a chemical test that confirmed the presence of
semen on the vaginal swabs, and he then resealed the kit
and placed it in a secure evidence freezer.

During the period in question, the ISP lab often sent bio-
logical samples to Cellmark Diagnostics Laboratory in Ger-
mantown, Maryland, for DNA testing. There was evidence
that the ISP lab sent L. J.’s vaginal swabs to Cellmark for
testing and that Cellmark sent back a report containing a
male DNA profile produced from semen taken from those
swabs. At this time, petitioner was not under suspicion for
L. J.’s rape.

Sandra Lambatos, a forensic specialist at the ISP lab, con-
ducted a computer search to see if the Cellmark profile
matched any of the entries in the state DNA database. The
computer showed a match to a profile produced by the lab
from a sample of petitioner’s blood that had been taken after
he was arrested on unrelated charges on August 3, 2000.

On April 17, 2001, the police conducted a lineup at which
L. J. identified petitioner as her assailant. Petitioner was
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then indicted for aggravated criminal sexual assault, aggra-
vated kidnaping, and aggravated robbery. In lieu of a jury
trial, petitioner chose to be tried before a state judge.

B

Petitioner’s bench trial began in April 2006. In open
court, L. J. again identified petitioner as her attacker. The
State also offered three expert forensic witnesses to link
petitioner to the crime through his DNA. First, Brian Ha-
pack, an ISP forensic scientist, testified that he had con-
firmed the presence of semen on the vaginal swabs taken
from L. J. by performing an acid phosphatase test. After
performing this test, he testified, he resealed the evidence
and left it in a secure freezer at the ISP lab.

Second, Karen Abbinanti, a state forensic analyst, testified
that she had used polymerase chain reaction (PCR) and short
tandem repeat (STR) techniques to develop a DNA profile
from a blood sample that had been drawn from petitioner
after he was arrested in August 2000. She also stated that
she had entered petitioner’s DNA profile into the state foren-
sic database.

Third, the State offered Sandra Lambatos as an expert
witness in forensic biology and forensic DNA analysis. On
direct examination, Lambatos testified about the general
process of using the PCR and STR techniques to generate
DNA profiles from forensic samples such as blood and semen.
She then described how these DNA profiles could be
matched to an individual based on the individual’s unique
genetic code. In making a comparison between two DNA
profiles, Lambatos stated, it is a “commonly accepted” prac-
tice within the scientific community for “one DNA expert
to rely on the records of another DNA expert.” App. 51.
Lambatos also testified that Cellmark was an “accredited
crime lab” and that, in her experience, the ISP lab routinely
sent evidence samples via Federal Express to Cellmark for
DNA testing in order to expedite the testing process and to
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“reduce [the lab’s] backlog.” Id., at 49-50. To keep track
of evidence samples and preserve the chain of custody, Lam-
batos stated, she and other analysts relied on sealed shipping
containers and labeled shipping manifests, and she added
that experts in her field regularly relied on such protocols.
Id., at 50-51.

Lambatos was shown shipping manifests that were ad-
mitted into evidence as business records, and she explained
what they indicated, namely, that the ISP lab had sent L. J.’s
vaginal swabs to Cellmark, and that Cellmark had sent them
back, along with a deduced male DNA profile. Id., at 52—
55. The prosecutor asked Lambatos whether there was “a
computer match” between “the male DNA profile found in
semen from the vaginal swabs of [L. J.]” and “[the] male
DNA profile that had been identified” from petitioner’s blood
sample. Id., at 55.

The defense attorney objected to this question for “lack
of foundation,” arguing that the prosecution had offered “no
evidence with regard to any testing that’s been done to gen-
erate a DNA profile by another lab to be testified to by this
witness.” Ibid.

The prosecutor responded: “I'm not getting at what an-
other lab did.” Id., at 56. Rather, she said, she was simply
asking Lambatos about “her own testing based on [DNA]
information” that she had received from Cellmark. Ibid.
The trial judge agreed, noting, “If she says she didn’t do her
own testing and she relied on a test of another lab and she’s
testifying to that, we will see what she’s going to say.” Ibid.

The prosecutor then proceeded, asking Lambatos, “Did
you compare the semen that had been identified by Brian
Hapack from the vaginal swabs of [L. J.] to the male DNA
profile that had been identified by Karen [Abbinanti] from
the blood of [petitioner]?” Ibid.

Lambatos answered “Yes.” Ibid. Defense counsel
lodged an objection “to the form of the question,” but the
trial judge overruled it. Ibid. Lambatos then testified
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that, based on her own comparison of the two DNA profiles,
she “concluded that [petitioner] cannot be excluded as a
possible source of the semen identified in the vaginal swabs,”
and that the probability of the profile’s appearing in the
general population was “1 in 8.7 quadrillion black, 1 in 390
quadrillion white, or 1 in 109 quadrillion Hispanic unrelated
individuals.” Id., at 57. Asked whether she would “call
this a match to [petitioner],” Lambatos answered yes, again
over defense counsel’s objection. Id., at 58.

The Cellmark report itself was neither admitted into evi-
dence nor shown to the factfinder. Lambatos did not quote
or read from the report; nor did she identify it as the source
of any of the opinions she expressed.

On cross-examination, Lambatos confirmed that she did
not conduct or observe any of the testing on the vaginal
swabs, and that her testimony relied on the DNA profile
produced by Cellmark. Id., at 59. She stated that she
trusted Cellmark to do reliable work because it was an ac-
credited lab, but she admitted she had not seen any of the
calibrations or work that Cellmark had done in deducing a
male DNA profile from the vaginal swabs. Id., at 59-62.

Asked whether the DNA sample might have been de-
graded before Cellmark analyzed it, Lambatos answered
that, while degradation was technically possible, she strongly
doubted it had occurred in this case. She gave two reasons.
First, the ISP lab likely would have noticed the degradation
before sending the evidence off to Cellmark. Second, and
more important, Lambatos also noted that the data making
up the DNA profile would exhibit certain telltale signs if it
had been deduced from a degraded sample: The visual repre-
sentation of the DNA sequence would exhibit “specific pat-
terns” of degradation, and she “didn’t see any evidence” of
that from looking at the profile that Cellmark produced. Id.,
at 81-82.

When Lambatos finished testifying, the defense moved to
exclude her testimony “with regards to testing done by
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[Cellmark]” based on the Confrontation Clause. Id., at 90.
Defense counsel argued that there was “no evidence with
regards to . . . any work done by [Cellmark] to justify testi-
mony coming into this case with regard to their analysis.”
Ibid. (alteration in original). Thus, while defense counsel
objected to and sought the exclusion of Lambatos’ testimony
insofar as it implicated events at the Cellmark lab, defense
counsel did not object to or move for the exclusion of any
other portion of Lambatos’ testimony, including statements
regarding the contents of the shipment sent to or received
back from Cellmark. See id., at 55, 56, 90. See also 385 Tll.
App. 3d 359, 367-368, 895 N. E. 2d 961, 968 (2008) (chain-of-
custody argument based on shipping manifests waived).

The prosecution responded that petitioner’s Confrontation
Clause rights were satisfied because he had the opportunity
to cross-examine the expert who had testified that there was
a match between the DNA profiles produced by Cellmark
and Abbinanti. App. 91. Invoking Illinois Rule of Evi-
dence 703,! the prosecutor argued that an expert is allowed
to disclose the facts on which the expert’s opinion is based
even if the expert is not competent to testify to those under-
lying facts. She further argued that any deficiency in the
foundation for the expert’s opinion “[d]oesn’t go to the admis-
sibility of [that] testimony,” but instead “goes to the weight
of the testimony.” App. 91.

The trial judge agreed with the prosecution and stated
that “the issue is . . . what weight do you give the test,
not do you exclude it.” Id., at 94. Accordingly, the judge
stated that he would not exclude Lambatos’ testimony, which

! Consistent with the Federal Rules, Illinois Rule of Evidence 703 pro-
vides as follows:

“The facts or data in the particular case upon which an expert bases an
opinion or inference may be those perceived by or made known to the
expert at or before the hearing. If of a type reasonably relied upon by
experts in the particular field in forming opinions or inferences upon the
subject, the facts or data need not be admissible in evidence.”
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was “based on her own independent testing of the data
received from [Cellmark].” Id., at 94-95 (alteration in
original).

The trial court found petitioner guilty of the charges
against him. The State Appellate Court affirmed in rele-
vant part, concluding that Lambatos’ testimony did not vio-
late petitioner’s confrontation rights because the Cellmark
report was not offered into evidence to prove the truth of
the matter it asserted. See 385 Ill. App. 3d, at 369, 895
N. E. 2d, at 969-970 (“Cellmark’s report was not offered
for the truth of the matter asserted; rather, it was offered
to provide a basis for Lambatos’ opinion”). The Supreme
Court of Illinois also affirmed. 238 Ill. 2d 125, 939 N. E. 2d
268 (2010). Under state law, the court noted, the Cellmark
report could not be used as substantive evidence. When
Lambatos referenced the report during her direct examina-
tion, she did so “for the limited purpose of explaining the
basis for [her expert opinion],” not for the purpose of show-
ing “the truth of the matter asserted” by the report. Id.,
at 150, 939 N. E. 2d, at 282. Thus, the report was not used
to establish its truth, but only “to show the underlying facts
and data Lambatos used before rendering an expert opin-
ion.” Id., at 145, 939 N. E. 2d, at 279.

We granted certiorari. 564 U.S. 1052 (2011).

II
A

The Confrontation Clause of the Sixth Amendment pro-
vides that, “[i]n all criminal prosecutions, the accused shall
enjoy the right . . . to be confronted with the witnesses
against him.” Before Crawford, this Court took the view
that the Confrontation Clause did not bar the admission of
an out-of-court statement that fell within a firmly rooted
exception to the hearsay rule, see Ohio v. Roberts, 448 U. S.
56, 66 (1980), but in Crawford, the Court adopted a funda-
mentally new interpretation of the confrontation right, hold-
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ing that “[t]estimonial statements of witnesses absent from
trial [can be] admitted only where the declarant is unavail-
able, and only where the defendant has had a prior oppor-
tunity to cross-examine,” 541 U.S., at 59. Crawford has
resulted in a steady stream of new cases in this Court. See
Bullcoming v. New Mexico, 564 U. S. 647 (2011); Michigan v.
Bryant, 562 U. S. 344 (2011); Melendez-Diaz, 557 U. S. 305;
Giles v. California, 554 U. S. 353 (2008); Davis v. Washing-
ton, together with Hammon v. Indiana, 547 U. S. 813 (2006).

Two of these decisions involved scientific reports. In
Melendez-Diaz, the defendant was arrested and charged
with distributing and trafficking in cocaine. At trial, the
prosecution introduced bags of a white powdery substance
that had been found in the defendant’s possession. The trial
court also admitted into evidence three “certificates of analy-
sis” from the state forensic laboratory stating that the bags
had been “examined with the following results: The sub-
stance was found to contain: Cocaine.” 557 U.S., at 308
(internal quotation marks omitted).

The Court held that the admission of these certificates,
which were executed under oath before a notary, violated
the Sixth Amendment. They were created for “the sole
purpose of providing evidence against a defendant,” id.,
at 323, and were “‘quite plainly affidavits,”” id., at 330
(THOMAS, J., concurring). The Court emphasized that the
introduction of the report to prove the nature of the sub-
stance found in the defendant’s possession was tantamount
to “live, in-court testimony” on that critical fact and that
the certificates did “precisely what a witness does on direct
examination.” Id., at 311 (internal quotation marks omit-
ted). There was no doubt that the certificates were used to
prove the truth of the matter they asserted. Under state
law, “the sole purpose of the affidavits was to provide prima
facie evidence of the composition, quality, and the net weight
of the analyzed substance.” Ibid. (internal quotation marks
omitted; emphasis deleted). On these facts, the Court said,
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it was clear that the certificates were “testimonial state-
ments” that could not be introduced unless their authors
were subjected to the “‘crucible of cross-examination.””
Id., at 311, 317 (quoting Crawford, supra, at 61).

In Bullcoming, we held that another scientific report could
not be used as substantive evidence against the defendant
unless the analyst who prepared and certified the report was
subject to confrontation. The defendant in that case had
been convicted of driving while intoxicated. At trial, the
court admitted into evidence a forensic report certifying
that a sample of the defendant’s blood had an alcohol concen-
tration of 0.21 grams per hundred milliliters, well above the
legal limit. Instead of calling the analyst who signed and
certified the forensic report, the prosecution called another
analyst who had not performed or observed the actual analy-
sis, but was only familiar with the general testing procedures
of the laboratory. The Court declined to accept this surro-
gate testimony, despite the fact that the testifying analyst
was a “knowledgeable representative of the laboratory” who
could “explain the lab’s processes and the details of the re-
port.” 564 U. S., at 674-675 (KENNEDY, J., dissenting). The
Court stated simply: “The accused’s right is to be confronted
with the analyst who made the certification.” Id., at 657.

Just as in Melendez-Diaz, the forensic report that was
“introduce[d]” in Bullcoming “containled] a testimonial
certification, made in order to prove a fact at a criminal
trial.” 564 U.S., at 6567. The report was signed by the
nontestifying analyst who had authored it, stating, “I cer-
tify that I followed the procedures set out on the reverse of
this report, and the statements in this block are correct.
The concentration of alcohol in this sample is based on the
grams of alcohol in one hundred milliliters of blood.” App.
in Bullcoming, O. T. 2010, No. 09-10876, p. 62. Critically,
the report was introduced at trial for the substantive pur-
pose of proving the truth of the matter asserted by its out-of-
court author—namely, that the defendant had a blood-alcohol
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level of 0.21. This was the central fact in question at the
defendant’s trial, and it was dispositive of his guilt.

In concurrence, JUSTICE SOTOMAYOR highlighted the im-
portance of the fact that the forensic report had been ad-
mitted into evidence for the purpose of proving the truth of
the matter it asserted. She emphasized that “this [was] not
a case in which an expert witness was asked for his inde-
pendent opinion about underlying testimonial reports that
were not themselves admitted into evidence.” 564 U.S.,
at 673 (opinion concurring in part) (citing Fed. Rule Evid.
703). “We would face a different question,” she observed,
“if asked to determine the constitutionality of allowing an
expert witness to discuss others’ testimonial statements if
the testimonial statements were not themselves admitted as
evidence.” 564 U.S., at 673.

We now confront that question.

B

It has long been accepted that an expert witness may voice
an opinion based on facts concerning the events at issue in a
particular case even if the expert lacks firsthand knowledge
of those facts.

At common law, courts developed two ways to deal with
this situation. An expert could rely on facts that had al-
ready been established in the record. But because it was
not always possible to proceed in this manner, and because
record evidence was often disputed, courts developed the
alternative practice of allowing an expert to testify in the
form of a “hypothetical question.” Under this approach, the
expert would be asked to assume the truth of certain factual
predicates, and was then asked to offer an opinion based on
those assumptions. See 1 K. Broun, McCormick on Evi-
dence § 14, p. 87 (6th ed. 2006); 1 J. Wigmore, Evidence § 677,
p- 1084 (2d ed. 1923) (“If the witness is skilled enough, his
opinion may be adequately obtained upon hypothetical data
alone; and it is immaterial whether he has ever seen the per-
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son, place or thing in question” (citation omitted)). The
truth of the premises could then be established through
independent evidence, and the factfinder would regard the
expert’s testimony to be only as credible as the premises on
which it was based.

An early example of this approach comes from the English
case of Beckwith v. Sydebotham, 1 Camp. 116, 170 Eng. Rep.
897 (K. B. 1807), where a party sought to prove the seawor-
thiness of a ship, the Farl of Wycombe, by calling as wit-
nesses “several eminent surveyors of ships who had never
seen the ‘Earl of Wycombe.”” Ibid. The opposing party
objected to the testimony because it relied on facts that were
not known to be true, but the judge disagreed. Because the
experts were “peculiarly acquainted” with “a matter of skill
or science,” the judge said, the “jury might be assisted” by
their hypothetical opinion based on certain assumed facts.
Id., at 117, 170 Eng. Rep., at 897. The judge acknowledged
the danger of the jury’s being unduly prejudiced by wrongly
assuming the truth of the hypothetical facts, but the judge
noted that the experts could be asked on cross-examination
what their opinion of the ship’s seaworthiness would be if
different hypothetical facts were assumed. If the party that
had called the experts could not independently prove the
truth of the premises they posited, then the experts’ “opinion
might not go for much; but still it was admissible evidence.”
Ibid.

There is a long tradition of the use of hypothetical ques-
tions in American courts. In 1887, for example, this Court
indicated its approval of the following jury instruction:

“As to the questions, you must understand that they
are not evidence; they are mere statements to these
witnesses . . . and, upon the hypothesis or assumption of
these questions the witnesses are asked to give their
[opinion]. You must readily see that the value of the
answers to these questions depends largely, if not
wholly, upon the fact whether the statements made in
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these questions are sustained by the proof. If the
statements in these questions are not supported by the
proof, then the answers to the questions are entitled to
no weight, because based upon false assumptions or
statements of facts.” Forsyth v. Doolittle, 120 U. S. 73,
77 (internal quotation marks omitted).

Modern rules of evidence continue to permit experts to
express opinions based on facts about which they lack per-
sonal knowledge, but these rules dispense with the need for
hypothetical questions. Under both the Illinois and the
Federal Rules of Evidence, an expert may base an opinion
on facts that are “made known to the expert at or before
the hearing,” but such reliance does not constitute admissible
evidence of this underlying information. Ill. Rule Evid. 703;
Fed. Rule Evid. 703. Accordingly, in jury trials, both Illi-
nois and federal law generally bar an expert from disclosing
such inadmissible evidence.? In bench trials, however, both
the Illinois and the Federal Rules place no restriction on the
revelation of such information to the factfinder. When the
judge sits as the trier of fact, it is presumed that the judge
will understand the limited reason for the disclosure of the
underlying inadmissible information and will not rely on
that information for any improper purpose. As we have
noted, “[iln bench trials, judges routinely hear inadmissible
evidence that they are presumed to ignore when making de-
cisions.” Harris v. Rivera, 454 U. S. 339, 346 (1981) (per cu-
riam). There is a “well-established presumption” that “the
Judge [has] adhered to basic rules of procedure” when the

2But disclosure of these facts or data to the jury is permitted if the
value of disclosure “substantially outweighs [any] prejudicial effect,” Fed.
Rule Evid. 703, or “the probative value . . . outweighs the risk of unfair
prejudice,” People v. Pasch, 152 1ll. 2d 133, 223, 604 N. E. 2d 294, 333
(1992). When this disclosure occurs, “the underlying facts” are revealed
to the jury “for the limited purpose of explaining the basis for [the ex-
pert’s] opinion” and not “for the truth of the matter asserted.” Id., at
176, 604 N. E. 2d, at 311.
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judge is acting as a factfinder. Id., at 346-347 (emphasis
added). See also Gentile v. State Bar of Nev., 501 U. S. 1030,
1078 (1991) (Rehnquist, C. J., dissenting).

This feature of Illinois and federal law is important be-
cause Crawford, while departing from prior Confrontation
Clause precedent in other respects, took pains to reaffirm
the proposition that the Confrontation Clause “does not bar
the use of testimonial statements for purposes other than
establishing the truth of the matter asserted.” 541 U. S, at
59-60, n. 9 (citing Tennessee v. Street, 471 U.S. 409). In
Street, the defendant claimed that the police had coerced him
into adopting the confession of his alleged accomplice. The
prosecution sought to rebut this claim by showing that the
defendant’s confession differed significantly from the accom-
plice’s. Although the accomplice’s confession was clearly a
testimonial statement, the Court held that the jurors could
hear it as long as they were instructed to consider that con-
fession not for its truth, but only for the “distinctive and
limited purpose” of comparing it to the defendant’s confes-
sion, to see whether the two were identical. Id., at 417.

III
A

In order to assess petitioner’s Confrontation Clause argu-
ment, it is helpful to inventory exactly what Lambatos said
on the stand about Cellmark. She testified to the truth of
the following matters: Cellmark was an accredited lab, App.
49; the ISP occasionally sent forensic samples to Cellmark
for DNA testing, ibid.; according to shipping manifests ad-
mitted into evidence, the ISP lab sent vaginal swabs taken
from the victim to Cellmark and later received those swabs
back from Cellmark, id., at 52-55; and, finally, the Cellmark
DNA profile matched a profile produced by the ISP lab from
a sample of petitioner’s blood, id., at 55-56. Lambatos had
personal knowledge of all of these matters, and therefore
none of this testimony infringed petitioner’s confrontation
right.
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Lambatos did not testify to the truth of any other matter
concerning Cellmark. She made no other reference to the
Cellmark report, which was not admitted into evidence and
was not seen by the trier of fact. Nor did she testify to
anything that was done at the Cellmark lab, and she did not
vouch for the quality of Cellmark’s work.

B

The principal argument advanced to show a Confrontation
Clause violation concerns the phrase that Lambatos used
when she referred to the DNA profile that the ISP lab re-
ceived from Cellmark. This argument is developed most
fully in the dissenting opinion, and therefore we refer to the
dissent’s discussion of this issue.

In the view of the dissent, the following is the critical por-
tion of Lambatos’ testimony, with the particular words that
the dissent finds objectionable italicized:

“Q Was there a computer match generated of the male
DNA profile found in semen from the vaginal swabs of
[L. J.] to a male DNA profile that had been identified as
having originated from Sandy Williams?

“A Yes, there was.” Post, at 124 (opinion of KAGAN,
J.) (quoting App. 56; emphasis added).

According to the dissent, the italicized phrase violated
petitioner’s confrontation right because Lambatos lacked
personal knowledge that the profile produced by Cellmark
was based on the vaginal swabs taken from the victim, L. J.
As the dissent acknowledges, there would have been “noth-
ing wrong with Lambatos’s testifying that two DNA pro-
files—the one shown in the Cellmark report and the one de-
rived from Williams’s blood—matched each other; that was a
straightforward application of Lambatos’s expertise.” Post,
at 129. Thus, if Lambatos’ testimony had been slightly mod-
ified as follows, the dissent would see no problem:

“Q Was there a computer match generated of the male
DNA profile produced by Cellmark found in semen
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from-the vaginal-swabs-of {Ii-J} to a male DNA profile

that had been identified as having originated from
Sandy Williams?

“A  Yes, there was.”?

The defect in this argument is that under Illinois law (like
federal law) it is clear that the putatively offending phrase
in Lambatos’ testimony was not admissible for the purpose
of proving the truth of the matter asserted—i. e., that the
matching DNA profile was “found in semen from the vaginal
swabs.” Rather, that fact was a mere premise of the prose-
cutor’s question, and Lambatos simply assumed that premise
to be true when she gave her answer indicating that there
was a match between the two DNA profiles. There is no
reason to think that the trier of fact took Lambatos’ answer
as substantive evidence to establish where the DNA profiles
came from.

The dissent’s argument would have force if petitioner had
elected to have a jury trial. In that event, there would have
been a danger of the jury’s taking Lambatos’ testimony as
proof that the Cellmark profile was derived from the sample
obtained from the victim’s vaginal swabs. Absent an evalu-
ation of the risk of juror confusion and careful jury instruc-
tions, the testimony could not have gone to the jury.

This case, however, involves a bench trial, and we must
assume that the trial judge understood that the portion of
Lambatos’ testimony to which the dissent objects was not

3The small difference between what Lambatos actually said on the
stand and the slightly revised version that the dissent would find unobjec-
tionable shows that, despite the dissent’s rhetoric, its narrow argument
would have little practical effect in future cases. Prosecutors would be
allowed to do exactly what the prosecution did in this case so long as their
testifying experts’ testimony was slightly modified along the lines shown
above. Following that course presumably would not constitute a “prose-
cutorial dodge,” “subterfuge,” “indirection,” the “neat trick” of “sneak-
[ing]” in evidence, or the countenancing of constitutional violations with
“a wink and a nod.” See post, at 120, 132, 133, 128 (opinion of KAGAN, J.).
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admissible to prove the truth of the matter asserted.* The
dissent, on the other hand, reaches the truly remarkable con-
clusion that the wording of Lambatos’ testimony confused
the trial judge. Were it not for that wording, the argument
goes, the judge might have found that the prosecution failed
to introduce sufficient admissible evidence to show that the
Cellmark profile was derived from the sample taken from
the victim, and the judge might have disregarded the DNA
evidence. This argument reflects a profound lack of respect
for the acumen of the trial judge.?

To begin, the dissent’s argument finds no support in the
trial record. After defense counsel objected to Lambatos’
testimony, the prosecutor made clear that she was asking
Lambatos only about “her own testing based on [DNA] infor-
mation” that she had received from Cellmark. App. 56.
Recognizing that Lambatos’ testimony would carry weight
only if the underlying premises could be established, the
judge noted that “the issue is . .. what weight do you give
the test [performed by Lambatos], not do you exclude it.”
Id., at 94. This echoes the old statement in Beckwith that
an expert’s opinion based on disputed premises “might not
go for much; but still it [is] admissible evidence.” 1 Camp.,
at 117, 170 Eng. Rep., at 897. Both the Illinois Appellate
Court and the Illinois Supreme Court viewed the record in
this way, and we see no ground for disagreement.®

4We do not suggest that the Confrontation Clause applies differently
depending on the identity of the factfinder. Cf. post, at 130 (opinion of
KAGAN, J.). Instead, our point is that the identity of the factfinder makes
a big difference in evaluating the likelihood that the factfinder mistakenly
based its decision on inadmissible evidence.

5 See post, at 130-131 (opinion of KAGAN, J.) (“I do not doubt that a judge
typically will do better than a jury in excluding such inadmissible evidence
from his decisionmaking process. Perhaps the judge did so here” (empha-
sis added)).

6The dissent finds evidence of the trial judge’s confusion in his statement
that petitioner is “ ‘the guy whose DNA, according to the evidence from the
experts, is in the semen recovered from the victim’s vagina.”” Post, at 131
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Second, it is extraordinarily unlikely that any trial judge
would be confused in the way that the dissent posits. That
Lambatos was not competent to testify to the chain of cus-
tody of the sample taken from the victim was a point that
any trial judge or attorney would immediately understand.
Lambatos, after all, had absolutely nothing to do with the
collection of the sample from the victim, its subsequent
handling or preservation by the police in Illinois, or its ship-
ment to and receipt by Cellmark. No trial judge would take
Lambatos’ testimony as furnishing “the missing link” in the
State’s evidence regarding the identity of the sample that
Cellmark tested. See post, at 123 (opinion of KAGAN, J.).

Third, the admissible evidence left little room for argu-
ment that the sample tested by Cellmark came from any
source other than the victim’s vaginal swabs.” This is so
because there is simply no plausible explanation for how
Cellmark could have produced a DNA profile that matched
Williams’ if Cellmark had tested any sample other than the
one taken from the victim. If any other items that might
have contained Williams’ DNA had been sent to Cellmark or
were otherwise in Cellmark’s possession, there would have
been a chance of a mixup or of cross-contamination. See

(emphasis added). The dissent interprets the phrase “according to the
evidence from the experts” as a reference to what one expert, Lambatos,
said about the origin of the sample that Cellmark tested. In context,
however, the judge’s statement is best understood as attributing to Lam-
batos nothing more than the conclusion that there was a match between
the two DNA profiles that were compared. The foundational facts, that
one of the profiles came from the defendant and that the other came from
“‘the semen recovered from the victim’s vagina,”” were established not
by expert testimony but by ordinary chain-of-custody evidence.

“Our point is not that admissible evidence regarding the identity of the
sample that Cellmark tested excuses the admission of testimonial hearsay
on this matter. Compare post, at 108-109 (THOMAS, J., concurring in judg-
ment), with post, at 130-131 (KAGAN, J., dissenting). Rather, our point is
that, because there was substantial (albeit circumstantial) evidence on this
matter, there is no reason to infer that the trier of fact must have taken
Lambatos’ statement as providing “the missing link.”
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District Attorney’s Office for Third Judicial Dist. v.
Osborne, 557 U. S. 52, 80 (2009) (ALITO, J., concurring). But
there is absolutely nothing to suggest that Cellmark had
any such items. Thus, the fact that the Cellmark profile
matched Williams—the very man whom the victim identified
in a lineup and at trial as her attacker—was itself striking
confirmation that the sample that Cellmark tested was the
sample taken from the victim’s vaginal swabs. For these
reasons, it is fanciful to suggest that the trial judge took
Lambatos’ testimony as providing critical chain-of-custody
evidence.
C

Other than the phrase that Lambatos used in referring to
the Cellmark profile, no specific passage in the trial record
has been identified as violating the Confrontation Clause, but
it is nevertheless suggested that the State somehow intro-
duced “the substance of Cellmark’s report into evidence.”
Post, at 125 (KAGAN, J., dissenting). The main impetus for
this argument appears to be the (erroneous) view that unless
the substance of the report was sneaked in, there would be
insufficient evidence in the record on two critical points: first,
that the Cellmark profile was based on the semen in the vie-
tim’s vaginal swabs and, second, that Cellmark’s procedures
were reliable. This argument is both legally irrelevant for
present purposes and factually incorrect.

As to legal relevance, the question before us is whether
petitioner’s Sixth Amendment confrontation right was vio-
lated, not whether the State offered sufficient foundational
evidence to support the admission of Lambatos’ opinion
about the DNA match. In order to prove these underlying
facts, the prosecution relied on circumstantial evidence, and
the Illinois courts found that this evidence was sufficient to
satisfy state-law requirements regarding proof of founda-
tional facts. See 385 Ill. App. 3d, at 366-368, 895 N. E. 2d,
at 967-968; 238 Ill. 2d, at 138, 939 N. E. 2d, at 275. We can-
not review that interpretation and application of Illinois law.
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Thus, even if the record did not contain any evidence that
could rationally support a finding that Cellmark produced a
scientifically reliable DNA profile based on L. J.’s vaginal
swabs, that would not establish a Confrontation Clause
violation. If there were no proof that Cellmark produced an
accurate profile based on that sample, Lambatos’ testimony
regarding the match would be irrelevant; but the Confronta-
tion Clause, as interpreted in Crawford, does not bar the
admission of irrelevant evidence, only testimonial statements
by declarants who are not subject to cross-examination.?

It is not correct, however, that the trial record lacks
admissible evidence with respect to the source of the sample
that Cellmark tested or the reliability of the Cellmark
profile. As to the source of the sample, the State offered
conventional chain-of-custody evidence, namely, the testi-
mony of the physician who obtained the vaginal swabs, the
testimony of the police employees who handled and kept cus-
tody of that evidence until it was sent to Cellmark, and the
shipping manifests, which provided evidence that the swabs
were sent to Cellmark and then returned to the ISP lab. In
addition, as already discussed, the match between the Cell-
mark profile and petitioner’s profile was itself telling con-
firmation that the Cellmark profile was deduced from the
semen on the vaginal swabs.

This match also provided strong circumstantial evidence
regarding the reliability of Cellmark’s work. Assuming (for
the reasons discussed above) that the Cellmark profile was
based on the semen on the vaginal swabs, how could shoddy
or dishonest work in the Cellmark lab® have resulted in the

8 Applying the Due Process Clause, we have held that a federal court
may determine whether a rational trier of fact could have found the exist-
ence of all the elements needed for conviction for a state offense, Jackson
v. Virginia, 443 U. S. 307, 314 (1979), but petitioner has not raised a due
process claim. And in any event, L. J.’s identification of petitioner as her
assailant would be sufficient to defeat any such claim.

9 See post, at 135-136 (KAGAN, J., dissenting).
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production of a DNA profile that just so happened to match
petitioner’s? If the semen found on the vaginal swabs was
not petitioner’s and thus had an entirely different DNA pro-
file, how could sloppy work in the Cellmark lab have trans-
formed that entirely different profile into one that matched
petitioner’s? And without access to any other sample of
petitioner’s DNA (and recall that petitioner was not even
under suspicion at this time), how could a dishonest lab tech-
nician have substituted petitioner’s DNA profile? Under
the circumstances of this case, it was surely permissible for
the trier of fact to infer that the odds of any of this were
exceedingly low.

This analysis reveals that much of the dissent’s argument
rests on a very clear error. The dissent argues that Lam-
batos’ testimony could be “true” only if the predicate facts
asserted in the Cellmark report were true, and therefore
Lambatos’ reference to the report must have been used for
the purpose of proving the truth of those facts. See post,
at 126. But the truth of Lambatos’ testimony, properly
understood, was not dependent on the truth of any predicate
facts. Lambatos testified that two DNA profiles matched.
The correctness of this expert opinion, which the defense
was able to test on cross-examination, was not in any way
dependent on the origin of the samples from which the pro-
files were derived. Of course, Lambatos’ opinion would
have lacked probative value if the prosecution had not in-
troduced other evidence to establish the provenance of the
profiles, but that has nothing to do with the truth of her
testimony.

The dissent is similarly mistaken in its contention that the
Cellmark report “was offered for its truth because that is all
such ‘basis evidence’ can be offered for.” Post, at 130; see
also post, at 106 (THOMAS, J.,, concurring in judgment)
(“[S]tatements introduced to explain the basis of an expert’s
opinion are not introduced for a plausible nonhearsay pur-
pose”). This view is directly contrary to the current version
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of Rule 703 of the Federal Rules of Evidence, which this
Court approved and sent to Congress in 2000. Under that
Rule, “basis evidence” that is not admissible for its truth
may be disclosed even in a jury trial under appropriate cir-
cumstances. The purpose for allowing this disclosure is that
it may “assis[t] the jury to evaluate the expert’s opinion.”
Advisory Committee’s 2000 Notes on Fed. Rule Evid. 703,
28 U.S. C. App., p. 361. The Rule 703 approach, which was
controversial when adopted,'® is based on the idea that the
disclosure of basis evidence can help the factfinder under-
stand the expert’s thought process and determine what
weight to give to the expert’s opinion. For example, if the
factfinder were to suspect that the expert relied on factual
premises with no support in the record, or that the expert
drew an unwarranted inference from the premises on which
the expert relied, then the probativeness or credibility of
the expert’s opinion would be seriously undermined. The
purpose of disclosing the facts on which the expert relied is
to allay these fears—to show that the expert’s reasoning was
not illogical, and that the weight of the expert’s opinion does
not depend on factual premises unsupported by other evi-
dence in the record—not to prove the truth of the underly-
ing facts.

Perhaps because it cannot seriously dispute the legitimate
nonhearsay purpose of illuminating the expert’s thought
process, the dissent resorts to the last-ditch argument that,
after all, it really does not matter whether Lambatos’
statement regarding the source of the Cellmark report was
admitted for its truth. The dissent concedes that “the trial
judge might have ignored Lambatos’s statement about the
Cellmark report,” but nonetheless maintains that “the ad-
mission of that statement violated the Confrontation Clause
even if the judge ultimately put it aside.” Post, at 131, n. 3.
But in a bench trial, it is not necessary for the judge to stop

10 See Advisory Committee’s 2000 Notes on Rule 703, at 361.
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and make a formal statement on the record regarding the
limited reason for which the testimony is admitted. If the
judge does not consider the testimony for its truth, the effect
is precisely the same. Thus, if the trial judge in this case
did not rely on the statement in question for its truth, there
is simply no way around the proviso in Crawford that the
Confrontation Clause applies only to out-of-court statements
that are “use[d]” to “establis[h] the truth of the matter
asserted.” 541 U. S., at 59-60, n. 9 (citing Street, 471 U. S.
409).

For all these reasons, we conclude that petitioner’s Sixth
Amendment confrontation right was not violated.

D

This conclusion is entirely consistent with Bullcoming and
Melendez-Diaz. In those cases, the forensic reports were
introduced into evidence, and there is no question that this
was done for the purpose of proving the truth of what they
asserted: in Bullcoming that the defendant’s blood-alcohol
level exceeded the legal limit and in Melendez-Diaz that the
substance in question contained cocaine. Nothing compara-
ble happened here. In this case, the Cellmark report was
not introduced into evidence. An expert witness referred
to the report not to prove the truth of the matter asserted
in the report, . e., that the report contained an accurate pro-
file of the perpetrator’s DNA, but only to establish that the
report contained a DNA profile that matched the DNA pro-
file deduced from petitioner’s blood. Thus, just as in Street,
the report was not to be considered for its truth but only for
the “distinctive and limited purpose” of seeing whether it
matched something else. 471 U.S., at 417. The relevance
of the match was then established by independent circum-
stantial evidence showing that the Cellmark report was
based on a forensic sample taken from the scene of the crime.

Our conclusion will not open the door for the kind of
abuses suggested by some of petitioner’s amici and the dis-
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sent. See post, at 127-128; Brief for Richard D. Friedman
as Amicus Curiae 20-21. In the hypothetical situations
posited, an expert expresses an opinion based on factual
premises not supported by any admissible evidence, and may
also reveal the out-of-court statements on which the expert
relied.!! There are at least four safeguards to prevent such
abuses. First, trial courts can screen out experts who
would act as mere conduits for hearsay by strictly enforcing
the requirement that experts display some genuine “scien-
tific, technical, or other specialized knowledge [that] will help
the trier of fact to understand the evidence or to determine
a fact in issue.” Fed. Rule Evid. 702(a). Second, experts
are generally precluded from disclosing inadmissible evi-

11 Both JusTICE THOMAS and JUSTICE KAGAN quote statements in D.
Kaye, D. Bernstein, & J. Mnookin, The New Wigmore: Expert Evidence
§4.10.1, pp. 196-197 (2d ed. 2011) (hereinafter New Wigmore), that are
critical of the theory that an expert, without violating the Confrontation
Clause, may express an opinion that is based on testimonial hearsay and
may, in some circumstances, disclose that testimonial hearsay to the trier
of fact. The principal basis for this criticism seems to be the fear that
juries, even if given limiting instructions, will view the disclosed hearsay
as evidence of the truth of the matter asserted. See id., at 196, n. 36
(referring reader to the more detailed discussion in Mnookin, Expert Evi-
dence and the Confrontation Clause After Crawford v. Washington, 15
J. L. & Pol'y 791 (2007)); New Wigmore 197, and n. 39 (citing jury cases);
Mnookin, supra, at 802—-804, 811-813. This argument plainly has no appli-
cation in a case like this one, in which a judge sits as the trier of fact. In
the 2012 Supplement of The New Wigmore, the authors discuss the pres-
ent case and criticize the reasoning of the Illinois courts as follows:

“The problem with [the not-for-the-truth-of-the-matter argument ac-
cepted by the Illinois courts] is that Lambatos had to rely on the truth of
the statements in the Cellmark report to reach her own conclusion. The
claim that evidence that the jury must credit in order to credit the conclu-
sion of the expert is introduced for something other than its truth is sheer
fiction.” §4.11.6, at 24 (emphasis added).

This discussion is flawed. It overlooks the fact that there was no jury
in this case, and as we have explained, the trier of fact did not have to
rely on any testimonial hearsay in order to find that Lambatos’ testimony
about the DNA match was supported by adequate foundational evidence
and was thus probative.
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dence to a jury. See Fed. Rule Evid. 703; People v. Pasch,
152 T1l. 2d 133, 175-176, 604 N. E. 2d 294, 310-311 (1992).
Third, if such evidence is disclosed, the trial judges may, and
under most circumstances must, instruct the jury that out-
of-court statements cannot be accepted for their truth, and
that an expert’s opinion is only as good as the independent
evidence that establishes its underlying premises. See Fed.
Rules Evid. 105, 703; People v. Scott, 148 T11. 2d 479, 527-528,
594 N. E. 2d 217, 236-237 (1992). And fourth, if the
prosecution cannot muster any independent admissible
evidence to prove the foundational facts that are essential
to the relevance of the expert’s testimony, then the expert’s
testimony cannot be given any weight by the trier of fact.!2

Iv
A

Even if the Cellmark report had been introduced for its
truth, we would nevertheless conclude that there was no

20ur discussion of the first ground for our decision cannot conclude
without commenting on the Kocak case, which dramatically appears at the
beginning of the dissent. In that case, a Cellmark lab analyst realized
while testifying at a pretrial hearing that there was an error in the lab’s
report and that the DNA profile attributed to the accused was actually
that of the victim. The lesson of this cautionary tale is nothing more than
the truism that it is possible for an apparently incriminating DNA profile
to be mistakenly attributed to an accused. But requiring that the lab
analyst or analysts who produced the DNA profile be called as prosecution
witnesses is neither sufficient nor necessary to prevent such errors.
Since samples may be mixed up or contaminated at many points along the
way from a crime scene to the lab, calling one or more lab analysts will
not necessarily catch all such mistakes. For example, a mistake might be
made by a clerical employee responsible for receiving shipments of sam-
ples and then providing them to the lab’s technicians. What is needed is
for the trier of fact to make sure that the evidence, whether direct or
circumstantial, rules out the possibility of such mistakes at every step
along the way. And in the usual course of authentication, defense counsel
will have access to sufficient information to inquire into, question, or chal-
lenge the procedures used by a laboratory if this seems to be a prudent
and productive strategy.
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Confrontation Clause violation. The Confrontation Clause
refers to testimony by “witnesses against” an accused.
Both the noted evidence scholar John Henry Wigmore and
Justice Harlan interpreted the Clause in a strictly literal
sense as referring solely to persons who testify in court, but
we have not adopted this narrow view. It has been said that
“[t]he difficulty with the Wigmore-Harlan view in its purest
form is its tension with much of the apparent history
surrounding the evolution of the right of confrontation at
common law.” Whate v. Illinois, 502 U. S. 346, 360 (1992)
(THOMAS, J., concurring in part and concurring in judgment).
“[TThe principal evil at which the Confrontation Clause was
directed,” the Court concluded in Crawford, “was the civil-
law mode of criminal procedure, and particularly its use of
ex parte examinations as evidence against the accused.”
541 U. S, at 50. “[I]n England, pretrial examinations of sus-
pects and witnesses by government officials ‘were sometimes
read in court in lieu of live testimony.”” Bryant, 562 U. S.,
at 353 (quoting Crawford, supra, at 43). The Court has thus
interpreted the Confrontation Clause as prohibiting modern-
day practices that are tantamount to the abuses that gave
rise to the recognition of the confrontation right. But any
further expansion would strain the constitutional text.

The abuses that the Court has identified as prompting the
adoption of the Confrontation Clause shared the following
two characteristics: (1) They involved out-of-court statements
having the primary purpose of accusing a targeted individual
of engaging in criminal conduct and (2) they involved formal-
ized statements such as affidavits, depositions, prior testi-
mony, or confessions. In all but one of the post-Crawford
cases' in which a Confrontation Clause violation has been

12 Experience might yet show that the holdings in those cases should be
reconsidered for the reasons, among others, expressed in the dissents the
decisions produced. Those decisions are not challenged in this case and
are to be deemed binding precedents, but they can and should be distin-
guished on the facts here.
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found, both of these characteristics were present. See Bull-
coming, 564 U. S., at 653 (certified lab report having purpose
of showing that defendant’s blood-alcohol level exceeded
legal limit); Melendez-Diaz, 557 U. S., at 308 (certified lab
report having purpose of showing that substance connected
to defendant contained cocaine); Crawford, supra, at 38 (cus-
todial statement made after Miranda v. Arizona, 384 U. S.
436 (1966), warnings that shifted blame from declarant to
accused).'* The one exception occurred in Hammon v. Indi-
ana, 547 U. S. 813, 829-832 (2006), which was decided to-
gether with Davis v. Washington, but in Hammon and every
other post-Crawford case in which the Court has found a
violation of the confrontation right, the statement at issue
had the primary purpose of accusing a targeted individual.

In Hammon, the one case in which an informal statement
was held to violate the Confrontation Clause, we considered
statements elicited in the course of police interrogation. We
held that a statement does not fall within the ambit of the
Clause when it is made “under circumstances objectively
indicating that the primary purpose of the interrogation is
to enable police assistance to meet an ongoing emergency.”
547 U.S., at 822. In Bryant, another police-interrogation
case, we explained that a person who makes a statement to
resolve an ongoing emergency is not acting like a trial
witness because the declarant’s purpose is not to provide a
solemn declaration for use at trial, but to bring an end to an
ongoing threat. See 562 U. S., at 358, 361. We noted that
“the prospect of fabrication . . . is presumably significantly
diminished” when a statement is made under such circum-
stances, id., at 361, and that reliability is a salient character-
istic of a statement that falls outside the reach of the Con-
frontation Clause, id., at 358-359. We emphasized that if a

4 With respect to Crawford, see Davis v. Washington, 547 U. S. 813, 840
(2006) (THOMAS, J., concurring in judgment in part and dissenting in part).


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710

http:accused).14

84 WILLIAMS ». ILLINOIS

Opinion of ALITO, J.

statement is not made for “the primary purpose of creating
an out-of-court substitute for trial testimony,” its admissibil-
ity “is the concern of state and federal rules of evidence, not
the Confrontation Clause.” Ibid.

In Melendez-Diaz and Bullcoming, the Court held that the
particular forensic reports at issue qualified as testimonial
statements, but the Court did not hold that all forensic re-
ports fall into the same category. Introduction of the re-
ports in those cases ran afoul of the Confrontation Clause
because they were the equivalent of affidavits made for the
purpose of proving the guilt of a particular criminal defend-
ant at trial. There was nothing resembling an ongoing
emergency, as the suspects in both cases had already been
captured, and the tests in question were relatively simple
and can generally be performed by a single analyst. In ad-
dition, the technicians who prepared the reports must have
realized that their contents (which reported an elevated
blood-alcohol level and the presence of an illegal drug) would
be incriminating.

C

The Cellmark report is very different. It plainly was not
prepared for the primary purpose of accusing a targeted in-
dividual. In identifying the primary purpose of an out-of-
court statement, we apply an objective test. Bryant, 562
U.S., at 360. We look for the primary purpose that a rea-
sonable person would have ascribed to the statement, taking
into account all of the surrounding circumstances. Ibid.

Here, the primary purpose of the Cellmark report, viewed
objectively, was not to accuse petitioner or to create evidence
for use at trial. When the ISP lab sent the sample to Cell-
mark, its primary purpose was to catch a dangerous rapist
who was still at large, not to obtain evidence for use against
petitioner, who was neither in custody nor under suspicion at
that time. Similarly, no one at Cellmark could have possibly
known that the profile that it produced would turn out to
inculpate petitioner—or for that matter, anyone else whose
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DNA profile was in a law enforcement database. Under
these circumstances, there was no “prospect of fabrication”
and no incentive to produce anything other than a scientifi-
cally sound and reliable profile. Id., at 361.

The situation in which the Cellmark technicians found
themselves was by no means unique. When lab technicians
are asked to work on the production of a DNA profile, they
often have no idea what the consequences of their work will
be. In some cases, a DNA profile may provide powerful in-
criminating evidence against a person who is identified either
before or after the profile is completed. But in others, the
primary effect of the profile is to exonerate a suspect who
has been charged or is under investigation. The technicians
who prepare a DNA profile generally have no way of know-
ing whether it will turn out to be incriminating or exonerat-
ing—or both.

It is also significant that in many labs, numerous techni-
cians work on each DNA profile. See Brief for New York
County District Attorney’s Office et al. as Amici Curiae 6
(New York lab uses at least 12 technicians for each case);
People v. Johnson, 389 Ill. App. 3d 618, 627, 906 N. E. 2d
70, 79 (2009) (“[Alpproximately 10 Cellmark analysts were
involved in the laboratory work in this case”). When the
work of a lab is divided up in such a way, it is likely that the
sole purpose of each technician is simply to perform his or
her task in accordance with accepted procedures.

Finally, the knowledge that defects in a DNA profile may
often be detected from the profile itself provides a further
safeguard. In this case, for example, Lambatos testified
that she would have been able to tell from the profile if the
sample used by Cellmark had been degraded prior to testing.
As noted above, moreover, there is no real chance that “sam-
ple contamination, sample switching, mislabeling, [or] fraud”
could have led Cellmark to produce a DNA profile that
falsely matched petitioner. Post, at 137 (KAGAN, J., dissent-
ing). At the time of the testing, petitioner had not yet been
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identified as a suspect, and there is no suggestion that any-
one at Cellmark had a sample of his DNA to swap in by
malice or mistake. And given the complexity of the DNA
molecule, it is inconceivable that shoddy lab work would
somehow produce a DNA profile that just so happened to
have the precise genetic makeup of petitioner, who just so
happened to be picked out of a lineup by the victim. The
prospect is beyond fanciful.

In short, the use at trial of a DNA report prepared by a
modern, accredited laboratory “bears little if any resem-
blance to the historical practices that the Confrontation
Clause aimed to eliminate.” Bryant, supra, at 379 (THOMAS,
J., concurring in judgment).

& & &

For the two independent reasons explained above, we con-
clude that there was no Confrontation Clause violation in
this case. Accordingly, the judgment of the Supreme Court
of Illinois is

Affirmed.

JUSTICE BREYER, concurring.

This case raises a question that I believe neither the plu-
rality nor the dissent answers adequately: How does the
Confrontation Clause apply to the panoply of crime labora-
tory reports and underlying technical statements written by
(or otherwise made by) laboratory technicians? In this con-
text, what, if any, are the outer limits of the “testimonial
statements” rule set forth in Crawford v. Washington, 541
U. S. 36 (2004)? Because I believe the question difficult, im-
portant, and not squarely addressed either today or in our
earlier opinions, and because I believe additional briefing
would help us find a proper, generally applicable answer, I
would set this case for reargument. In the absence of doing
so, I adhere to the dissenting views set forth in Melendez-
Diaz v. Massachusetts, 557 U. S. 305 (2009), and Bullcoming
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v. New Mexico, 564 U. S. 647 (2011). I also join the plural-
ity’s opinion.

I

A

This case is another in our series involving the intersection
of the Confrontation Clause and expert testimony. Before
trial, the prosecution’s expert, Sandra Lambatos, received a
copy of a report prepared by Cellmark Diagnostics Labora-
tory. That report reflected the fact that Cellmark techni-
cians had received material from vaginal swabs taken from
the crime victim, had identified semen in that material, and
had derived a profile of the male DNA that the semen
contained. Lambatos then entered that profile into an Illi-
nois State Police Crime Laboratory computerized database,
which contained, among many other DNA profiles, a profile
derived by the crime laboratory from Williams’ blood (taken
at an earlier time). The computer she was using showed
that the two profiles matched. Lambatos then confirmed
the match.

Later, Lambatos testified at trial, where the prosecutor
asked her three relevant questions. First, the prosecutor
asked whether there was “a computer match generated of
the male DNA profile [derived by Cellmark] found in [the]
semen from the vaginal swabs . . . to [the] male DNA profile
[found in the database] that had been identified as having
originated from Sandy Williams.” App. 56. Since the com-
puter had shown such a match, Lambatos answered affirma-
tively. Ibid.

Second, the prosecutor asked whether Lambatos had inde-
pendently “compare[d the DNA profile that Cellmark had
derived from] the semen that had been identified . . . from
the vaginal swabs of [the victim] to the male DNA profile
[found in the database] that had been [derived] . . . from the
blood of Sandy Williams.” Ibid. Lambatos again answered
affirmatively. Ibid.


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


88 WILLIAMS ». ILLINOIS

BREYER, J., concurring

Third, the prosecutor asked whether, in Lambatos’ expert
opinion, the DNA profile derived from the semen identified
in the vaginal swabs of the vietim was “a match to Sandy
Williams.” Id., at 58. Lambatos again answered affirma-
tively. Ibid.

The Confrontation Clause problem lies in the fact that
Lambatos did not have personal knowledge that the male
DNA profile that Cellmark said was derived from the crime
victim’s vaginal swab sample was in fact correctly derived
from that sample. And no Cellmark expert testified that it
was true. Rather, she simply relied for her knowledge of
the fact upon Cellmark’s report. And the defendant Wil-
liams had no opportunity to cross-examine the individual or
individuals who produced that report.

In its first conclusion, the plurality explains why it finds
that admission of Lambatos’ testimony nonetheless did not
violate the Confrontation Clause. That Clause concerns
out-of-court statements admitted for their truth. Ante, at
70. Lambatos’ testimony did not introduce the Cellmark re-
port (which other circumstantial evidence supported) for its
truth. Amnte, at 70-75. Rather, Lambatos used the Cell-
mark report only to indicate the underlying factual informa-
tion upon which she based her independent expert opinion.
Ibid. Under well-established principles of evidence, experts
may rely on otherwise inadmissible out-of-court statements
as a basis for forming an expert opinion if they are of a kind
that experts in the field normally rely upon. See Fed. Rule
Evid. 703; Ill. Rule Evid. 703. Nor need the prosecution
enter those out-of-court statements into evidence for their
truth. That, the Illinois courts held, is just what took place
here. Ante, at 64.

The dissent would abandon this well-established rule. It
would not permit Lambatos to offer an expert opinion in reli-
ance on the Cellmark report unless the prosecution also pro-
duces one or more experts who wrote or otherwise produced
the report. I am willing to accept the dissent’s characteriza-
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tion of the present rule as artificial, see post, at 132-133 (opin-
ion of KAGAN, J.), but I am not certain that the dissent has
produced a workable alternative, see Bullcoming, supra, at
679-680 (KENNEDY, J., dissenting) (expressing similar view).

Once one abandons the traditional rule, there would seem
often to be no logical stopping place between requiring the
prosecution to call as a witness one of the laboratory experts
who worked on the matter and requiring the prosecution to
call all of the laboratory experts who did so. Experts—
especially laboratory experts—regularly rely on the techni-
cal statements and results of other experts to form their own
opinions. The reality of the matter is that the introduction
of a laboratory report involves layer upon layer of technical
statements (express or implied) made by one expert and
relied upon by another. Hence my general question: How
does the Confrontation Clause apply to crime laboratory
reports and underlying technical statements made by labora-
tory technicians?

B

The general question is not easy to answer. The Califor-
nia case described at the outset of the dissenting opinion
helps to illustrate the difficulty. In that example, Cellmark,
the very laboratory involved in this case, tested a DNA
sample taken from the crime scene. A laboratory analyst,
relying upon a report the laboratory had prepared, initially
stated (at a pretrial hearing about admissibility) that the
laboratory had found that the crime-scene DNA sample
matched a sample of the defendant’s DNA. But during the
hearing and after reviewing the laboratory’s notes, the labo-
ratory analyst realized that the written report was mistaken.
In fact, the testing showed only that the crime-scene DNA
matched a sample of the victim’s DNA, not the defendant’s
DNA. At some point during the writing of the report,
someone, perhaps the testifying analyst herself, must have
misread the proper original sample labeling. Upon dis-
covering the error, the analyst corrected her testimony.
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The example is useful, not simply because as adapted it
might show the importance of cross-examination (an impor-
tance no one doubts), but also because it can reveal the
nature of the more general question before us. When the
laboratory in the example received the DNA samples, it la-
beled them properly. The laboratory’s final report mixed up
the labels. Any one of many different technicians could be
responsible for an error like that. And the testifying ana-
lyst might not have reviewed the underlying notes and
caught the error during direct examination (or for that mat-
ter, during cross-examination).

Adapting the example slightly, assume that the admissibil-
ity of the initial laboratory report into trial had been directly
at issue. Who should the prosecution have had to call to
testify? Only the analyst who signed the report noting the
match? What if the analyst who made the match knew
nothing about either the laboratory’s underlying procedures
or the specific tests run in the particular case? Should the
prosecution then have had to call all potentially involved lab-
oratory technicians to testify? Six to twelve or more tech-
nicians could have been involved. (See Appendix, infra,
which lists typically relevant laboratory procedures.) Some
or all of the words spoken or written by each technician out
of court might well have constituted relevant statements of-
fered for their truth and reasonably relied on by a supervisor
or analyst writing the laboratory report. Indeed, petition-
er’s amici argue that the technicians at each stage of the
process should be subject to cross-examination. See Brief
for Innocence Network as Amicus Curiae 13-23 (hereinafter
Innocence Network Brief).

And as is true of many hearsay statements that fall within
any of the 20 or more hearsay exceptions, cross-examination
could sometimes significantly help to elicit the truth. See
Fed. Rule Evid. 803 (listing 24 hearsay exceptions). The
Confrontation Clause as interpreted in Crawford recognizes,
as a limitation upon a pure “testimonial statement” require-
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ment, circumstances where the defendant had an adequate
“prior opportunity to cross-examine.” 541 U.S., at 59. To
what extent might the “testimonial statements” requirement
embody one or more (or modified versions) of these tradi-
tional hearsay exceptions as well?

Lower courts and treatise writers have recognized the
problem. And they have come up with a variety of solu-
tions. The New Wigmore, for example, lists several nonex-
clusive approaches to when testifying experts may rely on
testing results or reports by nontestifying experts (i.e.,
DNA technicians or analysts), including: (1) “the dominant
approach,” which is simply to determine the need to testify
by looking at “the quality of the nontestifying expert’s re-
port, the testifying expert’s involvement in the process, and
the consequent ability of the testifying expert to use inde-
pendent judgment and interpretive skill”; (2) permitting “a
substitute expert to testify about forensic science results
only when the first expert is unavailable” (irrespective of
the lack of opportunity to cross-examine the first expert, cf.
Crawford, supra, at 59); (3) permitting “a substitute expert”
to testify if “the original test was documented in a thorough
way that permits the substitute expert to evaluate, assess,
and interpret it”; (4) permitting a DNA analyst to introduce
DNA test results at trial without having “personally per-
form[ed] every specific aspect of each DNA test in question,
provided the analyst was present during the critical stages
of the test, is familiar with the process and the laboratory
protocol involved, reviews the results in proximity to the
test, and either initials or signs the final report outlining the
results”; (5) permitting the introduction of a crime labora-
tory DNA report without the testimony of a technician
where the “testing in its preliminary stages” only “requires
the technician simply to perform largely mechanical or minis-
terial tasks . . . absent some reason to believe there was
error or falsification”; and (6) permitting introduction of the
report without requiring the technicians to testify where
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there is a showing of “genuine unavailability.” See D. Kaye,
D. Bernstein, & J. Mnookin, The New Wigmore: Expert Evi-
dence, §§4.10.2, 4.10.3, pp. 202, 204, 206 (2d ed. 2011) (inter-
nal quotation marks and footnote omitted); id., §4.11.6, at 24
(Supp. 2012).

Some of these approaches seem more readily compatible
with Crawford than others. Some seem more easily consid-
ered by a rules committee (or by state courts) than by
this Court. Nonetheless, all assume some kind of Craw-
ford boundary—some kind of limitation upon the scope of its
application—though they reflect different views as to just
how and when that might be done.

Answering the underlying general question just discussed,
and doing so soon, is important. Trial judges in both federal
and state courts apply and interpret hearsay rules as part of
their daily trial work. The trial of criminal cases makes up
a large portion of that work. And laboratory reports fre-
quently constitute a portion of the evidence in ordinary
criminal trials. Obviously, judges, prosecutors, and defense
lawyers have to know, in as definitive a form as possible,
what the Constitution requires so that they can try their
cases accordingly.

The several different opinions filed today embody several
serious, but different, approaches to the difficult general
question. Yet none fully deals with the underlying question
as to how, after Crawford, Confrontation Clause “testimonial
statement” requirements apply to crime laboratory reports.
Nor can I find a general answer in Melendez-Diaz or Bull-
coming. While, as a matter of pure logic, one might use
those cases to answer a narrowed version of the question
presented here, see post, at 124-125 (KAGAN, J., dissenting),
those cases do not fully consider the broader evidentiary
problem presented. I consequently find the dissent’s re-
sponse, “Been there, done that,” unsatisfactory. Post, at 137.

Under these circumstances, I would have this case rear-
gued. I would request the parties and amici to focus spe-
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cifically upon the broader “limits” question. And I would
permit them to discuss, not only the possible implications of
our earlier post-Crawford opinions, but also any necessary
modifications of statements made in the opinions of those

earlier cases.
II

In the absence of reargument, I adhere to the dissenting
view set forth in Melendez-Diaz and Bullcoming, under
which the Cellmark report would not be considered “testi-
monial” and barred by the Confrontation Clause. See also
ante, at 81-86 (setting forth similar conclusion). That view
understands the Confrontation Clause as interpreted in
Crawford to bar the admission of “/t/estimonial” statements
made out of court unless the declarant is unavailable and the
defendant had a prior opportunity to cross-examine. 541
U. S., at 59 (emphasis added). It also understands the word
“testimonial” as having outer limits and Crawford as de-
scribing a constitutional heartland. And that view would
leave the States with constitutional leeway to maintain tradi-
tional expert testimony rules as well as hearsay exceptions
where there are strong reasons for doing so and Crawford’s
basic rationale does not apply.

In particular, the States could create an exception that
presumptively would allow introduction of DNA reports
from accredited crime laboratories. The defendant would
remain free to call laboratory technicians as witnesses.
Were there significant reason to question a laboratory’s tech-
nical competence or its neutrality, the presumptive exception
would disappear, thereby requiring the prosecution to pro-
duce any relevant technical witnesses. Such an exception
would lie outside Crawford’s constitutional limits.

Consider the report before us. Cellmark’s DNA report
embodies technical or professional data, observations, and
judgments; the employees who contributed to the report’s
findings were professional analysts working on technical
matters at a certified laboratory; and the employees operated
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behind a veil of ignorance that likely prevented them from
knowing the identity of the defendant in this case. State-
ments of this kind fall within a hearsay exception that has
constituted an important part of the law of evidence for dec-
ades. See Fed. Rule Evid. 803(6) (“Records of A Regularly
Conducted Activity”); 2 J. Wigmore, Evidence §§1517-1533,
pp. 1878-1899 (1904) (“Regular Entries”). And for some-
what similar reasons, I believe that such statements also pre-
sumptively fall outside the category of “testimonial” state-
ments that the Confrontation Clause makes inadmissible.

As the plurality points out, ante, at 81-86, the introduction
of statements of this kind does not risk creating the “princi-
pal evil at which the Confrontation Clause was directed.”
Crawford, 541 U.S., at 50. That evil consists of the pre-
Constitution practice of using “ex parte examinations as
evidence against the accused.” Ibid. Sir Walter Raleigh’s
case illustrates the point. State authorities questioned
Lord Cobham, the key witness against Raleigh, outside his
presence. They then used those testimonial statements in
court against Raleigh. And when Raleigh asked to face and
to challenge his accuser, he was denied that opportunity.
See id., at 44.

The Confrontation Clause prohibits the use of this kind of
evidence because allowing it would deprive a defendant of
the ability to cross-examine the witness. Id., at 61-62; Mat-
tox v. United States, 156 U.S. 237, 242-243 (1895). That
deprivation would prevent a defendant from confronting the
witness. And it would thereby prevent a defendant from
probing the witness’ perception, memory, narration, and sin-
cerity. See, e. g., 2 K. Broun et al., McCormick on Evidence
§245, p. 125 (6th ed. 2006); E. Morgan, Some Problems of
Proof Under the Anglo-American System of Litigation 119-
127 (1956); 30 C. Wright & K. Graham, Federal Practice and
Procedure § 6324, pp. 44-49 (1997); see also M. Hale, History
of the Common Law of England 258 (1713) (explaining vir-
tues of confronting witness); 3 W. Blackstone, Commentaries
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on the Laws of England 373 (1768) (same). But the need for
cross-examination is considerably diminished when the out-
of-court statement was made by an accredited laboratory
employee operating at a remove from the investigation in
the ordinary course of professional work.

For one thing, as the hearsay exception itself reflects,
alternative features of such situations help to guarantee
its accuracy. An accredited laboratory must satisfy well-
established professional guidelines that seek to ensure the
scientific reliability of the laboratory’s results. App. 59-60,
74, 86-87; see Brief for National District Attorneys Associa-
tion et al. as Amici Curiae 25, n. 5 (hereinafter NDA A Brief)
(noting that the standards date back 30 years); Giannelli,
Regulating Crime Laboratories: The Impact of DNA Evi-
dence, 15 J. L. & Pol’y 59, 72-76 (2007). For example, foren-
sic DNA testing laboratories permitted to access the FBI’s
Combined DNA Index System must adhere to standards
governing, among other things, the organization and man-
agement of the laboratory; education, training, and experi-
ence requirements for laboratory personnel; the laboratory’s
physical facilities and security measures; control of physical
evidence; validation of testing methodologies; procedures for
analyzing samples, including the reagents and controls that
are used in the testing process; equipment calibration and
maintenance; documentation of the process used to test each
sample handled by the laboratory; technical and administra-
tive review of every case file; proficiency testing of labora-
tory personnel; corrective action that addresses any discrep-
ancies in proficiency tests and casework analysis; internal
and external audits of the laboratory; environmental health
and safety; and outsourcing of testing to vendor laboratories.
See Brief for New York County District Attorney’s Office
et al. as Amici Curiae 4, n. 4 (hereinafter NY County DAO
Brief); see also App. to NY County DAO Brief A22-A49.

These standards are not foolproof. Nor are they always
properly applied. It is not difficult to find instances in
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which laboratory procedures have been abused. See, e.g.,
Innocence Network Brief 6-11; App. to Brief for Public De-
fender Service for the District of Columbia et al. as Amici
Curiae la-12a; cf. Giannelli, The Abuse of Scientific Evi-
dence in Criminal Cases: The Need for Independent Crime
Laboratories, 4 Va. J. Soc. Pol'y & L. 439 (1997). Moreover,
DNA testing itself has exonerated some defendants who pre-
viously had been convicted in part upon the basis of testi-
mony by laboratory experts. See Melendez-Diaz, 557 U. S.,
at 319 (citing Garrett & Neufeld, Invalid Forensic Science
Testimony and Wrongful Convictions, 95 Va. L. Rev. 1
(2009)).

But if accreditation did not prevent admission of faulty
evidence in some of those cases, neither did cross-
examination. In the wrongful-conviction cases to which this
Court has previously referred, the forensic experts all tes-
tified in court and were available for cross-examination.
Sklansky, Hearsay’s Last Hurrah, 2009 S. Ct. Rev. 1, 72-73
(cited study “did not identify any cases in which hearsay
from forensic analysts contributed to the conviction of inno-
cent defendants”); see Garrett & Neufeld, supra, at 10-12,
84, 89 (noting that cross-examination was rarely effective);
see also Murphy, The New Forensics: Criminal Justice, False
Certainty, and the Second Generation of Scientific Evidence,
95 Cal. L. Rev. 721, 785-786 (2007) (suggesting need for
greater reliance upon accreditation and oversight of accred-
ited laboratories); Sklansky, supra, at 74 (same). Similarly,
the role of cross-examination is ambiguous in the laboratory
example that the dissent describes. See post, at 118-119.
(Apparently, the report’s error came to light and was cor-
rected after cross-examination had concluded, see Thompson,
Taroni, & Aitken, Author’s Response, 48 J. For. Sci. 1202
(2003), and in any event all parties had received the correctly
labeled underlying laboratory data, see Clarke, Commentary,
id., at 1201.)
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For another thing, the fact that the laboratory testing
takes place behind a veil of ignorance makes it unlikely that
a particular researcher has a defendant-related motive to be-
have dishonestly, say, to misrepresent a step in an analysis
or otherwise to misreport testing results. Cf. Michigan v.
Bryant, 562 U. S. 344, 361 (2011) (discussing the “prospect of
fabrication” as a factor in whether the Confrontation Clause
requires statements “to be subject to the crucible of cross-
examination”). The laboratory here, for example, did not
know whether its test results might help to incriminate a
particular defendant. Amnte, at 84-86; cf. Melendez-Diaz,
supra, at 310-311; Bullcoming, 564 U. S., at 664.

Further, the statements at issue, like those of many labo-
ratory analysts, do not easily fit within the linguistic scope
of the term “testimonial statement” as we have used that
term in our earlier cases. As the plurality notes, in every
post-Crawford case in which the Court has found a Confron-
tation Clause violation, the statement at issue had the pri-
mary purpose of accusing a targeted individual. Ante, at
82-84; see, e.g., Davis v. Washington, 547 U.S. 813, 822
(2006) (“primary purpose . . . is to establish or prove past
events potentially relevant to later criminal prosecution”);
Bryant, supra, at 358 (“primary purpose of creating an out-
of-court substitute for trial testimony”). The declarant was
essentially an adverse witness making an accusatory, testi-
monial statement—implicating the core concerns of the Lord
Cobham-type affidavits. But here the DNA report sought,
not to accuse petitioner, but instead to generate objectively
a profile of a then-unknown suspect’s DNA from the semen
he left in committing the crime. See ante, at 84-86.

Finally, to bar admission of the out-of-court records at
issue here could undermine, not fortify, the accuracy of fact-
finding at a criminal trial. Such a precedent could bar the
admission of other reliable case-specific technical information
such as, say, autopsy reports. Autopsies, like the DNA re-
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port in this case, are often conducted when it is not yet clear
whether there is a particular suspect or whether the facts
found in the autopsy will ultimately prove relevant in a crim-
inal trial. Autopsies are typically conducted soon after
death. And when, say, a victim’s body has decomposed,
repetition of the autopsy may not be possible. What is to
happen if the medical examiner dies before trial? E.g.,
State v. Lackey, 280 Kan. 190, 195-196, 120 P. 3d 332, 341
(2005); see also People v. Geier, 41 Cal. 4th 555, 601-602,
161 P. 3d 104, 136-137 (2007). Is the Confrontation Clause
“‘effectively’” to function “‘as a statute of limitations for
murder’”? Melendez-Diaz, supra, at 335 (KENNEDY, J.,
dissenting) (quoting Comment, Toward a Definition of “Testi-
monial”: How Autopsy Reports Do Not Embody the Quali-
ties of a Testimonial Statement, 96 Cal. L. Rev. 1093, 1115
(2008)).

In general, such a holding could also increase the risk of
convicting the innocent. The New York County District
Attorney’s Office and the New York City Office of the Chief
Medical Examiner tell us that the additional cost and com-
plexity involved in requiring live testimony from perhaps
dozens of ordinary laboratory technicians who participate in
the preparation of a DNA profile may well force a laboratory
“to reduce the amount of DNA testing it conducts, and force
prosecutors to forgo forensic DNA analysis in cases where it
might be highly probative. In the absence of DNA testing,
defendants might well be prosecuted solely on the basis of
eyewitness testimony, the reliability of which is often ques-
tioned.” NY County DAO Brief 10 (citing United States v.
Wade, 388 U. S. 218, 229 (1967)); see also NDAA Brief 26
(such a holding “will also impact the innocent who may wait
to be cleared from suspicion or exonerated from mistaken
conviction”). I find this plausible. But cf. Innocence Net-
work Brief 3. An interpretation of the Clause that risks
greater prosecution reliance upon less reliable evidence can-
not be sound. Cf. Maryland v. Craig, 497 U.S. 836, 845
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(1990) (“The central concern of the Confrontation Clause is
to ensure the reliability of the evidence against a criminal
defendant”).

Consequently, I would consider reports such as the DNA
report before us presumptively to lie outside the perimeter
of the Clause as established by the Court’s precedents.
Such a holding leaves the defendant free to call the labora-
tory employee as a witness if the employee is available.
Moreover, should the defendant provide good reason to
doubt the laboratory’s competence or the validity of its ac-
creditation, then the alternative safeguard of reliability
would no longer exist and the Constitution would entitle
the defendant to Confrontation Clause protection. Simi-
larly, should the defendant demonstrate the existence of a
motive to falsify, then the alternative safeguard of honesty
would no longer exist and the Constitution would entitle the
defendant to Confrontation Clause protection. Cf. 2 Wig-
more, Evidence §1527, at 1892 (in respect to the business
records exception, “there must have been no motive to mis-
represent”). Thus, the defendant would remain free to show
the absence or inadequacy of the alternative reliability/hon-
esty safeguards, thereby rebutting the presumption and
making the Confrontation Clause applicable. No one has
suggested any such problem in respect to the Cellmark re-
port at issue here.

Because the plurality’s opinion is basically consistent with
the views set forth here, I join that opinion in full.

APPENDIX

This appendix outlines the way that a typical modern fo-
rensic laboratory conducts DNA analysis. See NY County
DAO Brief 7-8; NDAA Brief 22-23; Innocence Network
Brief 13-23; see also Dept. of Justice, Office of the Inspector
General, The FBI DNA Laboratory: A Review of Protocol
and Practice Vulnerabilities 6-14 (May 2004), online at http://
www.justice.gov/oig/special/0405/final.pdf (as visited June 14,
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2012, and available in Clerk of Court’s case file). The DNA
analysis takes place in three parts, through three different
sets of laboratory experts: (1) A DNA profile is derived from
the suspect’s DNA sample, (2) a DNA profile is derived from
the crime-scene DNA sample, and (3) an analyst compares
the two profiles and makes a conclusion.

As many as six technicians may be involved in deriving
the profile from the suspect’s sample; as many as six more
technicians may be involved in deriving the profile from the
crime-scene sample; and an additional expert may then be
required for the comparative analysis, for a total of about a
dozen different laboratory experts. Each expert may make
technical statements (express or implied) during the DNA
analysis process that are in turn relied upon by other ex-
perts. The amici dispute how many of these experts the Con-
frontation Clause requires to be subject to cross-examination.
Compare Innocence Network Brief 13-23 with NY County
DAO Brief 7-8 and NDAA Brief 22-23. In charting the
three-step process, the appendix first summarizes the labora-
tory procedures used to derive a DNA profile and then illus-
trates potential statements that technicians may make to
explain their analysis.
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A. Profile of Suspect’s Sample (Summary of Lab Process)

1. Technician #1:
Evidence Examination

Forensies lab receives erime-
scene evidence. Tech #1
examines the evidence for
biological fluids/materials and
tests whether the results
reveal the presence of a
biological sample. If present,
Tech #1 takes cuttings or
swabbings from evidence for
DNA extraction.

»

2. Technician #2:
Extraction

Tech #2 extracts DNA from
cuttings or swabbings, i. e.,
adds chemical reagents to
the sample that break open
the cells and free up the
DNA so that it is accessible
for testing,

4

4. Technician #4:
Amplification
Tech #4 amplifies (copies)
the extracted DNA using
polymerase chain reaction
(PCR), i. e., uses a highly

<

3. Technician #3:
Quantification
Tech #3 measures the
amount of DNA that is
present in the sample to
ensure that there is enough
DNA for testing.

automated process to
target, tag, and copy specific
locations (loci), raising them
to a detectable level.

A 4

5. Technicians #5 and #6:
Electrophoresis

Techs #5 and #6, using a mostly
automated process known as
electrophoresis, run the amplified
DNA through a machine that
exposes the DNA to an electrical
field and separates, labels, and
displays each locus, creating an
electropherogram, which is a
visual depiction of the genetic
material resembling a line graph
with peaks showing the lengths of
DNA strands at specified loci.

6. Technicians

#5 and #6: Report
Techs #5 and #6 use
software to determine
allele calls (i. e., length)
and produce a report.
The software measures
the length of the DNA
fragments produced by
electrophoresis, deter-
mines the alleles that
correspond to the
fragments, and com-
piles a DNA profile for
the sample. The Techs
record what the allele
values are at each loci
analyzed, which, once
compiled, constitute a
DNA profile.



jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


102 WILLIAMS ». ILLINOIS

Appendix to opinion of BREYER, J.

B. Profile of Crime-Scene Sample (Examples of Statements)

7. Technician #7:

Evidence Examination
“The crime-scene evidence
was submitted in a properly
sealed package, and I un-
packaged it using the proper
precautions to ensure con-
tamination did not occur.
Using the proper tests, [
determined that DNA suita-
ble for testing was present in
the evidence. | used the
proper procedures to take
cuttings or swabbings from
the evidence and to preserve
them for further testing. The
procedures I followed are
generally accepted in the
scientific community.”

»

8. Technician #8:
Extraction

“T used the proper proce-
dures and added the
proper chemical reagents
to the sample to break
open the cells to free up
the DNA so that it
became accessible for
further testing. 1 fol-
lowed the proper precau-
tions to ensure contami-
nation did not occur. The
procedures I followed are
generally accepted in the
scientific community.”

10. Technician #10:
Amplification

“I conducted a proper PCR proc-
ess, placing the sample in the
proper equipment, running the
proper number of cycles, and
using the proper chemical
reagents to trigger the reac-
tions that copy the DNA. 1
followed the proper precautions
to guard against contamina-
tion. The procedures I followed
are generally accepted in the
scientific community.”

4

9. Technician #9:
Quantification
“Using the proper
procedures, I used
the proper chemicals
to measure the
amount of DNA
in the sample accu-

rately and to nor-
malize the sample

to the proper concen-
tration. The proce-
dures I followed are
generally accepted
in the scientific
community.”

(Continued)
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(Continued)

¥

11. Technicians #11 and

#12: Electrophoresis
“We conducted a proper
electrophoresis, using the
proper procedures to place
the DNA in the properly
calibrated equipment run
in the proper conditions.
We followed the proper
precautions to avoid cross-
sample contamination.
The procedures we fol-
lowed are generally ac-
cepted in the scientific
community.”

12. Technicians

#11 and #12: Report
“Using the proper computer
software, we properly
transcribed the data pro-
duced by the electro-
pherogram into a report.
We applied the proper
criteria to review the
computer determinations of
what the allele values are
at each of the chromosomal
locations analyzed. We
properly documented those
allele values to produce the
DNA profile. The proce-
dures we followed are
generally accepted in the
scientific community.”

C. Comparison Between the Two DNA Profiles

103

13. Analyst
Analyst (who eventually testifies in court) compares the two
electropherograms and reports, i. e., compares the electrophero-
grams and profiles from the crime-scene DNA to the defendant’s
DNA. Analyst then prepares her own report setting forth her
conclusions about the DNA match.

JUSTICE THOMAS, concurring in the judgment.

I agree with the plurality that the disclosure of Cellmark’s
out-of-court statements through the expert testimony of
Sandra Lambatos did not violate the Confrontation Clause.
I reach this conclusion, however, solely because Cellmark’s
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statements lacked the requisite “formality and solemnity” to
be considered “‘testimonial’” for purposes of the Confronta-
tion Clause. See Michigan v. Bryant, 562 U.S. 344, 378
(2011) (THOMAS, J., concurring in judgment). As I explain
below, I share the dissent’s view of the plurality’s flawed
analysis.

I

The threshold question in this case is whether Cellmark’s
statements were hearsay at all. As the Court has ex-
plained, “[t]he [Confrontation] Clause . . . does not bar the
use of testimonial statements for purposes other than es-
tablishing the truth of the matter asserted.” Crawford v.
Washington, 541 U. S. 36, 60, n. 9 (2004) (citing Tennessee v.
Street, 471 U. S. 409, 414 (1985)). Here, the State of Illinois
contends that Cellmark’s statements—that it successfully
derived a male DNA profile and that the profile came from
L. J’s swabs—were introduced only to show the basis of
Lambatos’ opinion, and not for their truth. In my view,
however, there was no plausible reason for the introduction
of Cellmark’s statements other than to establish their truth.

A

Illinois Rule of Evidence 703 (2011) and its federal counter-
part permit an expert to base his opinion on facts about
which he lacks personal knowledge and to disclose those facts
to the trier of fact. Relying on these Rules, the State con-
tends that the facts on which an expert’s opinion relies are
not to be considered for their truth, but only to explain the
basis of his opinion. See People v. Pasch, 152 1ll. 2d 133,
176, 604 N. E. 2d 294, 311 (1992) (“By allowing an expert to
reveal the information for this purpose alone, it will undoubt-
edly aid the jury in assessing the value of his opinion”); see
also Advisory Committee’s 2000 Notes on Fed. Rule Evid.
703, 28 U.S. C. App., p. 361 (stating that expert basis tes-
timony is admissible “only for the purpose of assisting the
jury in evaluating an expert’s opinion”). Accordingly, in the
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State’s view, the disclosure of expert “basis testimony” does
not implicate the Confrontation Clause.

I do not think that rules of evidence should so easily trump
a defendant’s confrontation right. To be sure, we should not
“lightly swee[p] away an accepted rule” of federal or state
evidence law, ante, at 57 (internal quotation marks omitted),
when applying the Confrontation Clause. “Rules of limited
admissibility are commonplace in evidence law.” Mnookin,
Expert Evidence and the Confrontation Clause After Craw-
ford v. Washington, 15 J. L. & Pol’y 791, 812 (2007). And,
we often presume that courts and juries follow limiting in-
structions. See, e. g., Street, supra, at 415, n. 6. But we
have recognized that concepts central to the application of
the Confrontation Clause are ultimately matters of federal
constitutional law that are not dictated by state or federal
evidentiary rules. See Barber v. Page, 390 U. S. 719, 724—
725 (1968) (defining a constitutional standard for whether a
witness is “‘unavailable’” for purposes of the Confrontation
Clause); see also Ohio v. Roberts, 448 U. S. 56, 76 (1980) (rec-
ognizing that Barber “explored the issue of constitutional
unavailability” (emphasis added)). Likewise, we have held
that limiting instructions may be insufficient in some circum-
stances to protect against violations of the Confrontation
Clause. See Bruton v. United States, 391 U. S. 123 (1968).

Of particular importance here, we have made sure that
an out-of-court statement was introduced for a “legitimate,
nonhearsay purpose” before relying on the not-for-its-truth
rationale to dismiss the application of the Confrontation
Clause. See Street, 471 U. S., at 417 (emphasis added). In
Street, the defendant testified that he gave a false confession
because police coerced him into parroting his accomplice’s
confession. Id., at 411. On rebuttal, the prosecution intro-
duced the accomplice’s confession to demonstrate to the jury
the ways in which the two confessions differed. Id., at 411-
412. Finding no Confrontation Clause problem, this Court
held that the accomplice’s out-of-court confession was not in-
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troduced for its truth, but only to impeach the defendant’s
version of events. Id., at 413-414. Although the Court
noted that the confession was not hearsay “under traditional
rules of evidence,” id., at 413, the Court did not accept that
nonhearsay label at face value. Instead, the Court thor-
oughly examined the use of the out-of-court confession and
the efficacy of a limiting instruction before concluding that
the Confrontation Clause was satisfied “[iln this context.”
Id., at 417.

Unlike the confession in Street, statements introduced to
explain the basis of an expert’s opinion are not introduced
for a plausible nonhearsay purpose. There is no meaningful
distinction between disclosing an out-of-court statement so
that the factfinder may evaluate the expert’s opinion and
disclosing that statement for its truth. “To use the inadmis-
sible information in evaluating the expert’s testimony, the
jury must make a preliminary judgment about whether this
information is true.” D. Kaye, D. Bernstein, & J. Mnookin,
The New Wigmore: A Treatise on Evidence: Expert Evi-
dence §4.10.1, p. 196 (2d ed. 2011) (hereinafter Kaye). “If
the jury believes that the basis evidence is true, it will likely
also believe that the expert’s reliance is justified; inversely,
if the jury doubts the accuracy or validity of the basis
evidence, it will be skeptical of the expert’s conclusions.”
Ibid.}

Contrary to the plurality’s suggestion, this commonsense
conclusion is not undermined by any longstanding historical

! The plurality relies heavily on the fact that this case involved a bench
trial, emphasizing that a judge sitting as factfinder is presumed—more so
than a jury—to “understand the limited reason for the disclosure” of basis
testimony and to “not rely on that information for any improper pur-
pose.” Ante, at 69. Even accepting that presumption, the point is not
that the factfinder is unable to understand the restricted purpose for
basis testimony. Instead, the point is that the purportedly “limited rea-
son” for such testimony—to aid the factfinder in evaluating the expert’s
opinion—necessarily entails an evaluation of whether the basis testimony
is true.
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practice exempting expert basis testimony from the rigors
of the Confrontation Clause. Prior to the adoption of the
Federal Rules of Evidence in 1975, an expert could render
an opinion based only on facts that the expert had personally
perceived or facts that the expert learned at trial, either by
listening to the testimony of other witnesses or through a
hypothetical question based on facts in evidence. See Advi-
sory Committee’s 2000 Notes on Fed. Rule Evid. 703, 28
U. S. C. App., p. 361; 29 C. Wright & V. Gold, Federal Prac-
tice and Procedure §6271, pp. 300-301 (1997) (hereinafter
Wright); 1 K. Broun et al.,, McCormick on Evidence § 14,
p- 86 (6th ed. 2006) (hereinafter Broun); Kaye § 4.6, at 156-157.
In those situations, there was little danger that the expert
would rely on testimonial hearsay that was not subject to
confrontation because the expert and the witnesses on whom
he relied were present at trial. It was not until 1975 that
the universe of facts upon which an expert could rely was
expanded to include facts of the case that the expert learned
out of court by means other than his own perception. 1
Broun §14, at 87; Kaye §4.6, at 157. It is the expert’s
disclosure of those facts that raises Confrontation Clause
concerns.?
B

Those concerns are fully applicable in this case. Lam-
batos opined that petitioner’s DNA profile matched the male
profile derived from L. J.’s vaginal swabs. In reaching that

21n its discussion of history, the plurality relies on Beckwith v. Sydebo-
tham, 1 Camp. 116, 170 Eng. Rep. 897 (K. B. 1807). In that case, experts
were asked to render opinions on a ship’s seaworthiness based on facts
read into court from the sworn ex parte deposition of a witness who pur-
ported to have seen the ship’s deficiencies. To be sure, Beckwith involved
expert reliance on testimonial hearsay. But Beckwith was an English
case decided after the ratification of the Confrontation Clause, and this
form of expert testimony does not appear to have been a common feature
of early American evidentiary practice. See 29 Wright § 6271, at 300-301;
1 Broun § 14, at 86-87; Kaye §4.6, at 156-157.
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conclusion, Lambatos relied on Cellmark’s out-of-court state-
ments that the profile it reported was in fact derived from
L. Js swabs, rather than from some other source. Thus,
the validity of Lambatos’ opinion ultimately turned on the
truth of Cellmark’s statements. The plurality’s assertion
that Cellmark’s statements were merely relayed to explain
“the assumptions on which [Lambatos’] opinion restled],”
ante, at 58, overlooks that the value of Lambatos’ testimony
depended on the truth of those very assumptions.?

It is no answer to say that other nonhearsay evidence
established the basis of the expert’s opinion. Here, Lam-
batos disclosed Cellmark’s statements that it generated a
male DNA profile from L. J.’s swabs, but other evidence
showed that L. J.’s swabs contained semen and that the
swabs were shipped to and received from Cellmark. Ante,
at 61. That evidence did not render Cellmark’s statements
superfluous. Of course, evidence that Cellmark received
L. J.’s swabs and later produced a DNA profile is some indi-
cation that Cellmark in fact generated the profile from those
swabs, rather than from some other source (or from no
source at all). Cf. Melendez-Diaz v. Massachusetts, 557
U. S. 305, 319 (2009) (citing brief that describes “cases of doc-
umented ‘drylabbing’ where forensic analysts report results
of tests that were never performed,” including DNA tests).

3 Cellmark’s statements were not introduced for the nonhearsay purpose
of showing their effect on Lambatos—i. e., to explain what prompted her
to search the DNA database for a match. See, e. g., 30B M. Graham, Fed-
eral Practice and Procedure § 7034.1, pp. 521-529 (interim ed. 2011) (noting
that out-of-court statements introduced for their effect on listener do not
implicate the Confrontation Clause). The statements that Lambatos con-
veyed went well beyond what was necessary to explain why she per-
formed the search. Lambatos did not merely disclose that she received
a DNA profile from Cellmark. Rather, she further disclosed Cellmark’s
statements that the profile was “male” and that it was “found in semen
from the vaginal swabs of [L. J.].” App. 56. Those facts had nothing
to do with her decision to conduct a search. They were introduced for
their truth.
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But the only direct evidence to that effect was Cellmark’s
statement, which Lambatos relayed to the factfinder. In
any event, the factfinder’s ability to rely on other evidence
to evaluate an expert’s opinion does not alter the conclusion
that basis testimony is admitted for its truth. The existence
of other evidence corroborating the basis testimony may ren-
der any Confrontation Clause violation harmless, but it does
not change the purpose of such testimony and thereby place
it outside of the reach of the Confrontation Clause.* I would
thus conclude that Cellmark’s statements were introduced
for their truth.
C

The plurality’s contrary conclusion may seem of little con-
sequence to those who view DNA testing and other forms of
“hard science” as intrinsically reliable. But see Melendez-
Diaz, supra, at 318 (“Forensic evidence is not uniquely
immune from the risk of manipulation”). Today’s holding,
however, will reach beyond scientific evidence to ordinary
out-of-court statements. For example, it is not uncommon
for experts to rely on interviews with third parties in form-
ing their opinions. See, e. g., People v. Goldstein, 6 N. Y. 3d
119, 123-124, 843 N. E. 2d 727, 729-730 (2005) (psychiatrist
disclosed statements made by the defendant’s acquaintances

4The plurality concludes that the Confrontation Clause would not be
implicated here “even if the record did not contain any [other]| evidence
that could rationally support a finding that Cellmark produced a scientifi-
cally reliable DNA profile based on L. J.’s vaginal swabs.” Ante, at 76.
But, far from establishing a “legitimate” nonhearsay purpose for Cell-
mark’s statements, Tennessee v. Street, 471 U. S. 409, 417 (1985), a com-
plete lack of other evidence tending to prove the facts conveyed by Cell-
mark’s statements would completely refute the not-for-its-truth rationale.
The trial court, in announcing its verdict, expressly concluded that peti-
tioner’s DNA matched the “DNA . . . in the semen recovered from the
victim’s vagina.” 4 Record JJJ151. Absent other evidence, it would
have been impossible for the trial court to reach that conclusion without
relying on the truth of Cellmark’s statement that its test results were
based on the semen from L. J.’s swabs.
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as part of the basis of her opinion that the defendant was
motivated to kill by his feelings of sexual frustration).

It is no answer to say that “safeguards” in the rules of
evidence will prevent the abuse of basis testimony. Amnte, at
80. To begin with, courts may be willing to conclude that
an expert is not acting as a “mere conduilt]” for hearsay,
1bid., as long as he simply provides some opinion based on
that hearsay. See Brief for Respondent 18, n. 4 (collecting
cases). In addition, the hearsay may be the kind of fact on
which experts in a field reasonably rely. See Fed. Rule
Evid. 703; Goldstein, supra, at 125, 843 N. E. 2d, at 731 (evi-
dence showed that reputable psychiatrists relied upon third-
party interviews in forming their opinions). Of course,
some courts may determine that hearsay of this sort is not
substantially more probative than prejudicial and therefore
should not be disclosed under Rule 703. But that balancing
test is no substitute for a constitutional provision that has
already struck the balance in favor of the accused. See
Crawford, 541 U. S., at 61 (“[The Confrontation Clause] com-
mands, not that evidence be reliable, but that reliability be
assessed in a particular manner: by testing in the crucible of
cross-examination”).

II

A

Having concluded that the statements at issue here were
introduced for their truth, I turn to whether they were
“testimonial” for purposes of the Confrontation Clause. In
Crawford, the Court explained that “[t]he text of the
Confrontation Clause . . . applies to ‘witnesses’ against the
accused—in other words, those who ‘bear testimony.”” Id.,
at 51 (quoting 2 N. Webster, An American Dictionary of the
English Language (1828)). “‘Testimony,’”” in turn, is “‘[a]
solemn declaration or affirmation made for the purpose of
establishing or proving some fact.”” 541 U.S., at 51. In
light of its text, I continue to think that the Confrontation
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Clause regulates only the use of statements bearing “indicia
of solemnity.” Dawis v. Washington, 547 U. S. 813, 836-837,
840 (2006) (THOMAS, J., concurring in judgment in part and
dissenting in part). This test comports with history because
solemnity marked the practices that the Confrontation
Clause was designed to eliminate, namely, the ex parte exam-
ination of witnesses under the English bail and committal
statutes passed during the reign of Queen Mary. See id.,
at 835; Bryant, 562 U. S., at 378 (THOMAS, J., concurring in
judgment); Crawford, supra, at 43-45. Accordingly, I have
concluded that the Confrontation Clause reaches “‘formal-
ized testimonial materials,”” such as depositions, affidavits,
and prior testimony, or statements resulting from “‘formal-
ized dialogue,”” such as custodial interrogation. Bryant,
supra, at 379; see also Dawis, supra, at 836-837.°

Applying these principles, I conclude that Cellmark’s re-
port is not a statement by a “witnes[s]” within the meaning
of the Confrontation Clause. The Cellmark report lacks the
solemnity of an affidavit or deposition, for it is neither a
sworn nor a certified declaration of fact. Nowhere does the
report attest that its statements accurately reflect the DNA
testing processes used or the results obtained. See Report
of Laboratory Examination (Feb. 15, 2001), Lodging of Peti-
tioner. The report is signed by two “reviewers,” but they
neither purport to have performed the DNA testing nor cer-
tify the accuracy of those who did. See ibid. And, al-
though the report was produced at the request of law en-
forcement, it was not the product of any sort of formalized
dialogue resembling custodial interrogation.

5In addition, I have stated that, because the Confrontation Clause
“sought to regulate prosecutorial abuse occurring through use of ex parte
statements,” it “also reaches the use of technically informal statements
when used to evade the formalized process.” Davis, 547 U. S., at 838
(opinion concurring in judgment in part and dissenting in part). But, in
this case, there is no indication that Cellmark’s statements were offered
“in order to evade confrontation.” Id., at 840.


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


112 WILLIAMS ». ILLINOIS

THOMAS, J., concurring in judgment

The Cellmark report is distinguishable from the laboratory
reports that we determined were testimonial in Melendez-
Diaz, 557 U. S. 305, and in Bullcoming v. New Mexico, 564
U. S. 647 (2011). In Melendez-Diaz, the reports in question
were “sworn to before a notary public by [the] analysts” who
tested a substance for cocaine. 557 U. S., at 308. In Bull-
coming, the report, though unsworn, included a “Certificate
of Analyst” signed by the forensic analyst who tested the
defendant’s blood sample. 564 U.S., at 653. The analyst
“affirmed that ‘[t]he seal of th[e] sample was received intact
and broken in the laboratory,” that ‘the statements in [the
analyst’s block of the report] are correct,” and that he had
‘followed the procedures set out on the reverse of thle] re-
port.”” Ibid.

The dissent insists that the Bullcoming report and Cell-
mark’s report are equally formal, separated only by such
“minutia” as the fact that Cellmark’s report “is not labeled a
‘certificate.”” Post, at 139 (opinion of KAGAN, J.). To the
contrary, what distinguishes the two is that Cellmark’s
report, in substance, certifies nothing. See supra, at 111.
That distinction is constitutionally significant because the
scope of the confrontation right is properly limited to ex-
trajudicial statements similar in solemnity to the Marian ex-
amination practices that the Confrontation Clause was de-
signed to prevent. See Dawis, supra, at 835—-836 (opinion
of THOMAS, J.). By certifying the truth of the analyst’s rep-
resentations, the unsworn Bullcoming report bore “a ‘strik-
ing resemblance,”” 547 U. S., at 837 (quoting Crawford, 541
U.S., at 52), to the Marian practice in which magistrates
examined witnesses, typically on oath, and “certif[ied] the
results to the court,” id., at 44. And, in Melendez-Diaz, we
observed that “‘certificates’ are functionally identical to live,
in-court testimony, doing ‘precisely what a witness does on
direct examination.”” 557 U. S., at 310-311. Cellmark’s re-
port is marked by no such indicia of solemnity.
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Contrary to the dissent’s suggestion, acknowledging that
the Confrontation Clause is implicated only by formalized
statements that are characterized by solemnity will not re-
sult in a prosecutorial conspiracy to elude confrontation by
using only informal extrajudicial statements against an
accused. As I have previously noted, the Confrontation
Clause reaches bad-faith attempts to evade the formalized
process. See supra, at 111, n. 5 (quoting Dawvis, supra, at
838). Moreover, the prosecution’s use of informal state-
ments comes at a price. As the dissent recognizes, such
statements are “less reliable” than formalized statements,
post, at 140, and therefore less persuasive to the factfinder.
Cf. post, at 137, n. 6 (arguing that prosecutors are unlikely
to “‘forgo DNA evidence in favor of less reliable eyewitness
testimony’” simply because the defendant is entitled to con-
front the DNA analyst). But, even assuming that the dis-
sent accurately predicts an upswing in the use of “less
reliable” informal statements, that result does not “turn the
Confrontation Clause upside down.” Post, at 140. The
Confrontation Clause does not require that evidence be reli-
able, Crawford, supra, at 61, but that the reliability of a spe-
cific “class of testimonial statements”—formalized state-
ments bearing indicia of solemnity—be assessed through
cross-examination, see Melendez-Diaz, supra, at 309-310.

B

Rather than apply the foregoing principles, the plurality
invokes its “primary purpose” test. The original formula-
tion of that test asked whether the primary purpose of an
extrajudicial statement was “to establish or prove past
events potentially relevant to later criminal prosecution.”
Davis, supra, at 822. 1 agree that, for a statement to be
testimonial within the meaning of the Confrontation Clause,
the declarant must primarily intend to establish some fact
with the understanding that his statement may be used in a
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criminal prosecution. See Bryant, 562 U.S., at 380-381
(ScALI4, J., dissenting). But this necessary criterion is not
sufficient, for it sweeps into the ambit of the Confrontation
Clause statements that lack formality and solemnity and is
thus “disconnected from history.” Dawis, 547 U. S., at 838-
842 (THOMAS, J., concurring in judgment in part and dissent-
ing in part); Bryant, supra, at 378 (THOMAS, J., concurring in
judgment). In addition, a primary purpose inquiry divorced
from solemnity is unworkable in practice. Dawvis, supra, at
839; Bryant, supra, at 379. Statements to police are often
made both to resolve an ongoing emergency and to establish
facts about a crime for potential prosecution. The primary
purpose test gives courts no principled way to assign pri-
macy to one of those purposes. Davis, supra, at 839. The
solemnity requirement is not only true to the text and his-
tory of the Confrontation Clause, but goes a long way toward
resolving that practical difficulty. If a statement bears the
formality and solemnity necessary to come within the scope
of the Clause, it is highly unlikely that the statement was
primarily made to end an ongoing emergency.

The shortcomings of the original primary purpose test
pale in comparison, however, to those plaguing the reformu-
lated version that the plurality suggests today. The new
primary purpose test asks whether an out-of-court state-
ment has “the primary purpose of accusing a targeted indi-
vidual of engaging in criminal conduct.” Ante, at 82. That
test lacks any grounding in constitutional text, in history, or
in logic.

The new test first requires that an out-of-court statement
be made “for the purpose of proving the guilt of a particular
criminal defendant.” Ante, at 84 (emphasis added). Under
this formulation, statements made “before any suspect was
identified” are beyond the scope of the Confrontation Clause.
See ante, at 58. There is no textual justification, however,
for limiting the confrontation right to statements made after
the accused’s identity became known. To be sure, the Sixth
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Amendment right to confrontation attaches “[iln . . . criminal
prosecutions,” at which time the accused has been identified
and apprehended. But the text of the Confrontation Clause
does not constrain the time at which one becomes a “wit-
nes[s].” Indeed, we have previously held that a declarant
may become a “witnes[s]” before the accused’s prosecution.
See Crawford, 541 U. S., at 50-51 (rejecting the view that
the Confrontation Clause applies only to in-court testimony).

Historical practice confirms that a declarant could become
a “witnes(s]” before the accused’s identity was known. As
previously noted, the confrontation right was a response to
ex parte examinations of witnesses in 16th-century England.
Such examinations often occurred after an accused was
arrested or bound over for trial, but some examinations
occurred while the accused remained “unknown or fugitive.”
J. Langbein, Prosecuting Crime in the Renaissance 90 (1974)
(describing examples, including the deposition of a victim
who was swindled out of 20 shillings by a “‘cunning man’”);
see also 1 J. Stephen, A History of the Criminal Law of Eng-
land 217-218 (1883) (describing the sworn examinations of
witnesses by coroners, who were charged with investigating
suspicious deaths by asking local citizens if they knew “who
[was] culpable either of the act or of the force” (internal
quotation marks omitted)).

There is also little logical justification for the plurality’s
rule. The plurality characterizes Cellmark’s report as a
statement elicited by police and made by Cellmark not “to
accuse petitioner or to create evidence for use at trial,” but
rather to resolve the ongoing emergency posed by “a danger-
ous rapist who was still at large.” Ante, at 84. But, as I
have explained, that distinction is unworkable in light of the
mixed purposes that often underlie statements to the police.
See supra, at 114. The difficulty is only compounded by the
plurality’s attempt to merge the purposes of both the police
and the declarant. See ante, at 82; Bryant, supra, at 367-
370 (majority opinion).
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But if one purpose must prevail, here it should surely be
the evidentiary one, whether viewed from the perspective
of the police, Cellmark, or both. The police confirmed the
presence of semen on L. J.’s vaginal swabs on February 15,
2000, placed the swabs in a freezer, and waited until Novem-
ber 28, 2000, to ship them to Cellmark. App. 30-34, 51-52.
Cellmark, in turn, did not send its report to the police until
April 3, 2001, id., at 54, over a year after L. J.’s rape. Given
this timeline, it strains credulity to assert that the police and
Cellmark were primarily concerned with the exigencies of
an ongoing emergency, rather than with producing evidence
in the ordinary course.

In addition to requiring that an out-of-court statement
“targe[t]” a particular accused, the plurality’s new primary
purpose test also considers whether the statement is so “in-
herently inculpatory,” ante, at 58, that the declarant should
have known that his statement would incriminate the ac-
cused. In this case, the plurality asserts that “[t]he techni-
cians who prepare a DNA profile generally have no way of
knowing whether it will turn out to be incriminating or exon-
erating—or both,” ante, at 85, and thus “no one at Cellmark
could have possibly known that the profile that it produced
would turn out to inculpate petitioner,” ante, at 84.

Again, there is no textual justification for this limitation
on the scope of the Confrontation Clause. In Melendez-
Diaz, we held that “[t]he text of the [Sixth] Amendment
contemplates two classes of witnesses—those against the
defendant and those in his favor.” 557 U.S., at 313. We
emphasized that “there is not a third category of witnesses,
helpful to the prosecution, but somehow immune from con-
frontation.” Id., at 314. Thus, the distinction between
those who make “inherently inculpatory” statements and
those who make other statements that are merely “helpful
to the prosecution” has no foundation in the text of the
Amendment.
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It is also contrary to history. The 16th-century Marian
statutes instructed magistrates to transeribe any informa-
tion by witnesses that “‘shall be material to prove the fel-
ony.”” See, e.g., 1 Stephen, supra, at 219 (quoting 1 & 2
Phil. & Mary, ch. 13 (1554)). Magistrates in the 17th and
18th centuries were also advised by practice manuals to take
the ex parte examination of a witness even if his evidence
was “weak” or the witness was “unable to inform any mate-
rial thing against” an accused. J. Beattie, Crime and the
Courts in England: 1660-1800, p. 272 (1986) (internal quota-
tion marks omitted). Thus, neither law nor practice limited
ex parte examinations to those witnesses who made “inher-
ently inculpatory” statements.

This requirement also makes little sense. A statement
that is not facially inculpatory may turn out to be highly
probative of a defendant’s guilt when considered with other
evidence. Recognizing this point, we previously rejected
the view that a witness is not subject to confrontation if his
testimony is “inculpatory only when taken together with
other evidence.” Melendez-Diaz, supra, at 313. 1 see no
justification for reviving that discredited approach, and the

plurality offers none.®
% % %

Respondent and its amict have emphasized the economic
and logistical burdens that would be visited upon States
should every analyst who reports DNA results be required
to testify at trial. See, e. g., ante, at 85 (citing brief stating
that some crime labs use up to 12 technicians when testing

6The plurality states that its test “will not prejudice any defendant who
really wishes to probe the reliability” of out-of-court statements intro-
duced in his case because the person or persons who made the statements
“may always be subpoenaed by the defense and questioned at trial.”
Ante, at 58-59. Melendez-Diaz rejected this reasoning as well, holding
that the defendant’s subpoena power “is no substitute for the right of
confrontation.” 557 U.S,, at 324.
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a DNA sample). These burdens are largely the product of
a primary purpose test that reaches out-of-court statements
well beyond the historical scope of the Confrontation Clause
and thus sweeps in a broad range of sources on which mod-
ern experts regularly rely. The proper solution to this
problem is not to carve out a Confrontation Clause exception
for expert testimony that is rooted only in legal fiction. See
ante, at 58. Nor is it to create a new primary purpose test
that ensures that DNA evidence is treated differently. See
1bid. Rather, the solution is to adopt a reading of the Con-
frontation Clause that respects its historically limited ap-
plication to a narrow class of statements bearing indicia
of solemnity. In forgoing that approach, today’s decision
diminishes the Confrontation Clause’s protection in cases
where experts convey the contents of solemn, formalized
statements to explain the bases for their opinions. These
are the very cases in which the accused should “enjoy the
right . . . to be confronted with the witnesses against him.”

JUSTICE KAGAN, with whom JUSTICE SCALIA, JUSTICE
GINSBURG, and JUSTICE SOTOMAYOR join, dissenting.

Some years ago, the State of California prosecuted a man
named John Kocak for rape. At a preliminary hearing, the
State presented testimony from an analyst at the Cellmark
Diagnostics Laboratory—the same facility used to generate
DNA evidence in this case. The analyst had extracted DNA
from a bloody sweatshirt found at the crime scene and then
compared it to two control samples—one from Kocak and
one from the victim. The analyst’s report identified a single
match: As she explained on direct examination, the DNA
found on the sweatshirt belonged to Kocak. But after un-
dergoing cross-examination, the analyst realized she had
made a mortifying error. She took the stand again, but this
time to admit that the report listed the vietim’s control sam-
ple as coming from Kocak, and Kocak’s as coming from the
victim. So the DNA on the sweatshirt matched not Kocak,
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but the victim herself. See Tr. in No. SCD110465 (Super.
Ct. San Diego Cty., Cal., Nov. 17, 1995), pp. 3—-4 (“I'm a little
hysterical right now, but I think . . . the two names should
be switched”), online at http:/www.nlada.org/forensies/for_
lib/Documents/1037341561.0/JohnIvanKocak.pdf (as visited
June 15, 2012, and available in Clerk of Court’s case file). In
trying Kocak, the State would have to look elsewhere for
its evidence.

Our Constitution contains a mechanism for catching such
errors—the Sixth Amendment’s Confrontation Clause.
That Clause, and the Court’s recent cases interpreting it, re-
quire that testimony against a criminal defendant be subject
to cross-examination. And that command applies with full
force to forensic evidence of the kind involved in both the
Kocak case and this one. In two decisions issued in the last
three years, this Court held that if a prosecutor wants to
introduce the results of forensic testing into evidence, he
must afford the defendant an opportunity to cross-examine
an analyst responsible for the test. Forensic evidence is
reliable only when properly produced, and the Confronta-
tion Clause prescribes a particular method for determining
whether that has happened. The Kocak incident illustrates
how the Clause is designed to work: Once confronted, the
analyst discovered and disclosed the error she had made.
That error would probably not have come to light if the
prosecutor had merely admitted the report into evidence or
asked a third party to present its findings. Hence the ge-
nius of an 18th-century device as applied to 21st-century evi-
dence: Cross-examination of the analyst is especially likely
to reveal whether vials have been switched, samples con-
taminated, tests incompetently run, or results inaccurately
recorded.

Under our Confrontation Clause precedents, this is an
open-and-shut case. The State of Illinois prosecuted Sandy
Williams for rape based in part on a DNA profile created in
Cellmark’s laboratory. Yet the State did not give Williams
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a chance to question the analyst who produced that evidence.
Instead, the prosecution introduced the results of Cellmark’s
testing through an expert witness who had no idea how they
were generated. That approach—no less (perhaps more)
than the confrontation-free methods of presenting forensic
evidence we have formerly banned—deprived Williams of
his Sixth Amendment right to “confron[t] . . . the witnesses
against him.”

The Court today disagrees, though it cannot settle on a
reason why. JUSTICE ALITO, joined by three other Justices,
advances two theories—that the expert’s summary of the
Cellmark report was not offered for its truth, and that the
report is not the kind of statement triggering the Confronta-
tion Clause’s protection. In the pages that follow, I call
JUSTICE ALITO’s opinion “the plurality,” because that is the
conventional term for it. But in all except its disposition,
his opinion is a dissent: Five Justices specifically reject every
aspect of its reasoning and every paragraph of its explication.
See ante, at 104 (THOMAS, J., concurring in judgment) (“I
share the dissent’s view of the plurality’s flawed analysis”).
JUSTICE THOMAS, for his part, contends that the Cellmark
report is nontestimonial on a different rationale. But no
other Justice joins his opinion or subscribes to the test he
offers.

That creates five votes to approve the admission of the
Cellmark report, but not a single good explanation. The
plurality’s first rationale endorses a prosecutorial dodge; its
second relies on distinguishing indistinguishable forensic
reports. JUSTICE THOMAS’s concurrence, though positing
an altogether different approach, suffers in the end from
similar flaws. I would choose another path—to adhere to
the simple rule established in our decisions, for the good
reasons we have previously given. Because defendants like
Williams have a constitutional right to confront the wit-
nesses against them, I respectfully dissent from the Court’s
fractured decision.
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I

Our modern Confrontation Clause doctrine began with
Crawford v. Washington, 541 U. S. 36 (2004). About a quar-
ter century earlier, we had interpreted the Clause to allow
the admission of any out-of-court statement falling within a
“firmly rooted hearsay exception” or carrying “particular-
ized guarantees of trustworthiness.” Ohio v. Roberts, 448
U. S. 56, 66 (1980). But in Crawford, we concluded that our
old approach was misguided. Drawing on historical re-
search about the Clause’s purposes, we held that the prosecu-
tion may not admit “testimonial statements of a witness who
[does] not appear at trial unless he [is] unavailable to testify,
and the defendant . . . had a prior opportunity for cross-
examination.” 541 U.S., at 53-54. That holding has two
aspects. First, the Confrontation Clause applies only to out-
of-court statements that are “testimonial.” Second, where
the Clause applies, it guarantees to a defendant just what its
name suggests—the opportunity to cross-examine the person
who made the statement. See id., at 59.

A few years later, we made clear that Crawford’s rule
reaches forensic reports. In Melendez-Diaz v. Massachu-
setts, 557 U. S. 305 (2009), the Commonwealth introduced a
laboratory’s “‘certificates of analysis’” stating that a sub-
stance seized from the defendant was cocaine. Id., at 308.
We held that the certificates fell within the Clause’s “‘core
class of testimonial statements’” because they had a clear
“evidentiary purpose”: They were “‘made under circum-
stances which would lead an objective witness reasonably to
believe that [they] would be available for use at a later
trial.”” Id., at 310-311 (quoting Crawford, 541 U. S., at 51—
52). Accordingly, we ruled, the defendant had a right to
cross-examine the analysts who had authored them. In
reaching that conclusion, we rejected the Commonwealth’s
argument that the Confrontation Clause should not apply
because the statements resulted from “‘neutral scientific
testing,”” and so were presumptively reliable. 557 U. S., at
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318. The Clause, we noted, commands that “‘reliability be
assessed in a particular manner’ ”—through “‘testing in the
crucible of cross-examination.”” Id., at 317 (quoting Craw-
ford, 541 U. S., at 61). Further, we doubted that the testing
summarized in the certificates was “as neutral or as reliable”
as the Commonwealth suggested. Citing chapter and verse
from various studies, we concluded that “[f]orensic evidence
is not uniquely immune from the risk of manipulation” and
mistake. 557 U. S., at 318; see id., at 319.

And just two years later (and just one year ago), we reiter-
ated Melendez-Diaz’s analysis when faced with a State’s
attempt to evade it. In Bullcoming v. New Mexico, 564
U.S. 647 (2011), a forensic report showed the defendant’s
blood-aleohol concentration to exceed the legal limit for driv-
ers. The State tried to introduce that finding through the
testimony of a person who worked at the laboratory but had
not performed or observed the blood test or certified its
results. We held that Melendez-Diaz foreclosed that tac-
tic. The report, we stated, resembled the certificates in
Melendez-Diaz in “all material respects,” 564 U. S., at 664:
Both were signed documents providing the results of foren-
sic testing designed to “ ‘prov[e] some fact’ in a criminal pro-
ceeding,” ibid. (quoting Melendez-Diaz, 557 U. S., at 310).
And the State’s resort to a “surrogate” witness, in place of
the analyst who produced the report, did not satisfy the Con-
frontation Clause. Bullcoming, 564 U. S., at 661. Only the
presence of “that particular scientist,” we reasoned, would
enable Bullcoming’s counsel to ask “questions designed to
reveal whether incompetence . . . or dishonesty” had tainted
the results. Id., at 652, 662. Repeating the refrain of
Melendez-Diaz, we held that “[t]he accused’s right is to be
confronted with” the actual analyst, unless he is unavailable
and the accused “had an opportunity, pretrial, to cross-
examine” him. Bullcoming, 564 U. S., at 652.

This case is of a piece. The report at issue here shows a
DNA profile produced by an analyst at Cellmark’s labora-
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tory, allegedly from vaginal swabs taken from a young
woman, L. J., after she was raped. That report is identical
to the one in Bullcoming (and Melendez-Diaz) in “all mate-
rial respects.” 564 U.S., at 664. Once again, the report
was made to establish “‘some fact’ in a criminal proceed-
ing”—here, the identity of L. J.’s attacker. Ibid. (quoting
Melendez-Diaz, 557 U. S., at 310); see infra, at 137. And
once again, it details the results of forensic testing on evi-
dence gathered by the police. Viewed side-by-side with the
Bullcoming report, the Cellmark analysis has a comparable
title; similarly describes the relevant samples, test methodol-
ogy, and results; and likewise includes the signatures of labo-
ratory officials. Compare Cellmark Diagnostics Report of
Laboratory Examination (Feb. 15, 2001), Lodging of Peti-
tioner, with App. in Bullcoming v. New Mexico, O. T. 2010,
No. 09-10876, pp. 62—-65. So under this Court’s prior analy-
sis, the substance of the report could come into evidence only
if Williams had a chance to cross-examine the responsible
analyst.

But that is not what happened. Instead, the prosecutor
used Sandra Lambatos—a state-employed scientist who had
not participated in the testing—as the conduit for this piece
of evidence. Lambatos came to the stand after two other
state analysts testified about forensic tests they had per-
formed. One recounted how she had developed a DNA pro-
file of Sandy Williams from a blood sample drawn after his
arrest. And another told how he had confirmed the pres-
ence of (unidentified) semen on the vaginal swabs taken from
L. J. All this was by the book: Williams had an opportunity
to cross-examine both witnesses about the tests they had
run. But of course, the State still needed to supply the
missing link—it had to show that DNA found in the semen
on L. J.s vaginal swabs matched Williams’s DNA. To fill
that gap, the prosecutor could have called the analyst from
Cellmark to testify about the DNA profile she had produced
from the swabs. But instead, the State called Lambatos as
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an expert witness and had her testify that the semen on
those swabs contained Sandy Williams’s DNA:

“Q Was there a computer match generated of the male
DNA profile found in semen from the vaginal swabs of
[L. J.] to a male DNA profile that had been identified as
having originated from Sandy Williams?

“A  Yes, there was.

“Q Did you compare the semen . . . from the vaginal
swabs of [L. J.] to the male DNA profile . . . from the
blood of Sandy Williams?

“A Yes, I did.

“Q [Ils the semen identified in the vaginal swabs of
[L. J.] consistent with having originated from Sandy
Williams?

“A Yes.” App. 56-517.

And so it was Lambatos, rather than any Cellmark employee,
who informed the trier of fact that the testing of L. J.’s vaginal
swabs had produced a male DNA profile implicating Williams.

Have we not already decided this case? Lambatos’s testi-
mony is functionally identical to the “surrogate testimony”
that New Mexico proffered in Bullcoming, which did nothing
to cure the problem identified in Melendez-Diaz (which, for
its part, straightforwardly applied our decision in Crawford).
Like the surrogate witness in Bullcoming, Lambatos “could
not convey what [the actual analyst] knew or observed about
the events . . ., 1. e., the particular test and testing process
he employed.” Bullcoming, 564 U. S., at 661. “Nor could
such surrogate testimony expose any lapses or lies” on the
testing analyst’s part. Id., at 661-662. Like the lawyers in
Melendez-Diaz and Bullcoming, Williams’s attorney could
not ask questions about that analyst’s “proficiency, the care
he took in performing his work, and his veracity.” 564 U. S.,
at 662, n. 7. He could not probe whether the analyst had


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


Cite as: 567 U. S. 50 (2012) 125

KAGAN, J., dissenting

tested the wrong vial, inverted the labels on the samples,
committed some more technical error, or simply made up the
results. See App. to Brief for Public Defender Service for
the District of Columbia et al. as Amici Curiae 5a, 11a (de-
scribing mistakes and fraud at Cellmark’s laboratory). In-
deed, Williams’s lawyer was even more hamstrung than Bull-
coming’s. At least the surrogate witness in Bullcoming
worked at the relevant laboratory and was familiar with its
procedures. That is not true of Lambatos: She had no
knowledge at all of Cellmark’s operations. Indeed, for all
the record discloses, she may never have set foot in Cell-
mark’s laboratory.

Under our case law, that is sufficient to resolve this case.
“[Wlhen the State elected to introduce” the substance of
Cellmark’s report into evidence, the analyst who generated
that report “became a witness” whom Williams “had the
right to confront.” Bullcoming, 564 U.S., at 663. As we
stated just last year, “Our precedent[s] cannot sensibly be
read any other way.” Ibid.

II

The plurality’s primary argument to the contrary tries to
exploit a limit to the Confrontation Clause recognized in
Crawford. “The Clause,” we cautioned there, “does not bar
the use of testimonial statements for purposes other than
establishing the truth of the matter asserted.” 541 U.S.,
at 59-60, n. 9 (citing Tenmnessee v. Street, 471 U.S. 409,
414 (1985)). The Illinois Supreme Court relied on that
statement in concluding that Lambatos’s testimony was per-
missible. On that court’s view, “Lambatos disclosed the un-
derlying facts from Cellmark’s report” not for their truth,
but “for the limited purpose of explaining the basis for her
[expert] opinion,” so that the factfinder could assess that
opinion’s value. 238 Ill. 2d 125, 150, 939 N. E. 2d 268, 282
(2010). The plurality wraps itself in that holding, similarly
asserting that Lambatos’s recitation of Cellmark’s findings,


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


126 WILLIAMS ». ILLINOIS

KAGAN, J., dissenting

when viewed through the prism of state evidence law, was
not introduced to establish “the truth of any . . . matter con-
cerning [the] Cellmark” report. Amnte, at 71; see ante, at 57,
77-78. But five Justices agree, in two opinions reciting the
same reasons, that this argument has no merit: Lambatos’s
statements about Cellmark’s report went to its truth, and
the State could not rely on her status as an expert to circum-
vent the Confrontation Clause’s requirements. See ante, at
104-110 (opinion of THOMAS, J.).

To see why, start with the kind of case Crawford had in
mind. In acknowledging the not-for-the-truth carveout
from the Clause, the Court cited Tennessee v. Street as ex-
emplary. See Crawford, 541 U.S., at 59-60, n. 9. There,
Street claimed that his stationhouse confession of murder
was a sham: A police officer, he charged, had read aloud his
alleged accomplice’s confession and forced him to repeat it.
To help rebut that defense, the State introduced the other
confession into the record, so the jury could see how it
differed from Street’s. This Court rejected Street’s Con-
frontation Clause claim because the State had offered the
out-of-court statement not to prove “the truth of [the accom-
plice’s] assertions” about the murder, but only to disprove
Street’s claim of how the police elicited his confession.
Street, 471 U. S., at 413. Otherwise said, the truth of the
admitted statement was utterly immaterial; the only thing
that mattered was that the statement (whether true or false)
varied from Street’s.

The situation could not be more different when a witness,
expert or otherwise, repeats an out-of-court statement as the
basis for a conclusion, because the statement’s utility is then
dependent on its truth. If the statement is true, then the
conclusion based on it is probably true; if not, not. So to
determine the validity of the witness’s conclusion, the fact-
finder must assess the truth of the out-of-court statement on
which it relies. That is why the principal modern treatise
on evidence variously calls the idea that such “basis evi-
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dence” comes in not for its truth, but only to help the fact-
finder evaluate an expert’s opinion “very weak,” “factually
implausible,” “nonsense,” and “sheer fiction.” D. Kaye, D.
Bernstein, & J. Mnookin, The New Wigmore: Expert Evi-
dence §4.10.1, pp. 196-197 (2d ed. 2011); id., §4.11.6, at 24
(Supp. 2012). “One can sympathize,” notes that treatise,
“with a court’s desire to permit the disclosure of basis evi-
dence that is quite probably reliable, such as a routine analy-
sis of a drug, but to pretend that it is not being introduced
for the truth of its contents strains credibility.” Id., §4.10.1,
at 198 (2d ed. 2011); see also, e. g., People v. Goldstein, 6 N. Y.
3d 119, 128, 843 N. E. 2d 727, 732-733 (2005) (“The distinction
between a statement offered for its truth and a statement
offered to shed light on an expert’s opinion is not meaning-
ful”). Unlike in Street, admission of the out-of-court state-
ment in this context has no purpose separate from its truth;
the factfinder can do nothing with it except assess its truth
and so the credibility of the conclusion it serves to buttress.!

Consider a prosaic example not involving scientific ex-
perts. An eyewitness tells a police officer investigating an
assault that the perpetrator had an unusual, star-shaped
birthmark over his left eye. The officer arrests a person
bearing that birthmark (let’s call him Starr) for committing
the offense. And at trial, the officer takes the stand and
recounts just what the eyewitness told him. Presumably
the plurality would agree that such testimony violates the
Confrontation Clause unless the eyewitness is unavailable
and the defendant had a prior opportunity to cross-examine

1In responding to this reasoning, the plurality confirms it. According
to the plurality, basis evidence supports the “credibility of the expert’s
opinion” by showing that he has relied on, and drawn logical inferences
from, sound “factual premises.” Ante, at 78. Quite right. And that
process involves assessing such premises’ truth: If they are, as the plural-
ity puts it, “unsupported by other evidence in the record” or otherwise
baseless, they will not “allay [a factfinder’s] fears” about an “expert’s rea-
soning.” Ibid. I could not have said it any better.
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him. Now ask whether anything changes if the officer
couches his testimony in the following way: “I concluded that
Starr was the assailant because a reliable eyewitness told
me that the assailant had a star-shaped birthmark and,
look, Starr has one just like that.” Surely that framing
would make no constitutional difference, even though the
eyewitness’s statement now explains the basis for the offi-
cer’s conclusion. It remains the case that the prosecution
is attempting to introduce a testimonial statement that has
no relevance to the proceedings apart from its truth—and
that the defendant cannot cross-examine the person who
made it. Allowing the admission of this evidence would
end-run the Confrontation Clause, and make a parody of its
strictures.

And that example, when dressed in scientific clothing, is
no different from this case. The Cellmark report identified
the rapist as having a particular DNA profile (think of it
as the quintessential birthmark). The Confrontation Clause
prevented the State from introducing that report into evi-
dence except by calling to the stand the person who prepared
it. See Melendez-Diaz, 557 U. S., at 310-311; Bullcoming,
564 U. S., at 652. So the State tried another route—intro-
ducing the substance of the report as part and parcel of an
expert witness’s conclusion. In effect, Lambatos testified
(like the police officer above): “I concluded that Williams was
the rapist because Cellmark, an accredited and trustworthy
laboratory, says that the rapist has a particular DNA profile
and, look, Williams has an identical one.” And here too, that
form of testimony should change nothing. The use of the
Cellmark statement remained bound up with its truth, and
the statement came into evidence without any opportunity
for Williams to cross-examine the person who made it. So
if the plurality were right, the State would have a ready
method to bypass the Constitution (as much as in my hy-
pothetical case); a wink and a nod, and the Confrontation
Clause would not pose a bar to forensic evidence.
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The plurality tries to make plausible its not-for-the-truth
rationale by rewriting Lambatos’s testimony about the Cell-
mark report. According to the plurality, Lambatos merely
“assumed” that Cellmark’s DNA profile came from L. J.’s
vaginal swabs, accepting for the sake of argument the prose-
cutor’s premise. Ante, at 72. But that is incorrect. Noth-
ing in Lambatos’s testimony indicates that she was making
an assumption or considering a hypothesis. To the contrary,
Lambatos affirmed, without qualification, that the Cellmark
report showed a “male DNA profile found in semen from the
vaginal swabs of [L. J.].” App. 56. Had she done other-
wise, this case would be different. There was nothing
wrong with Lambatos’s testifying that two DNA profiles—
the one shown in the Cellmark report and the one derived
from Williams’s blood—matched each other; that was a
straightforward application of Lambatos’s expertise. Simi-
larly, Lambatos could have added that if the Cellmark report
resulted from scientifically sound testing of L. J.’s vaginal
swabs, then it would link Williams to the assault. What
Lambatos could not do was what she did: indicate that the
Cellmark report was produced in this way by saying that
L. J’s vaginal swabs contained DNA matching Williams’s.?

2The plurality suggests that Lambatos’s testimony is merely a modern,
streamlined way of answering hypothetical questions and therefore raises
no constitutional issue, see ante, at 57, 67-70; similarly, the plurality con-
tends that the difference between what Lambatos said and what I would
allow involves only “slightly revis[ing]” her testimony and so can be of no
consequence, see ante, at 72, n. 3. But the statement “if X is true, then
Y follows” differs materially—and constitutionally—from the statement
“Y is true because X is true (according to Z).” The former statement is
merely a logical proposition, whose validity the defendant can contest by
questioning the speaker. And then, assuming the prosecutor tries to
prove the statement’s premise through some other witness, the defendant
can rebut that effort through cross-examination. By contrast, the latter
statement as well contains a factual allegation (that X is true), which the
defendant can only effectively challenge by confronting the person who
made it (Z). That is why recognizing the difference between these two
forms of testimony is not to insist on an archaism or a formality, but to
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By testifying in that manner, Lambatos became just like the
surrogate witness in Bullcoming—a person knowing nothing
about “the particular test and testing process,” but vouching
for them regardless. 564 U.S., at 661. We have held that
the Confrontation Clause requires something more.

The plurality also argues that Lambatos’s characterization
of the Cellmark report did not violate the Confrontation
Clause because the case “involve[d] a bench trial.” Ante, at
72 (emphasis deleted). I welcome the plurality’s concession
that the Clause might forbid presenting Lambatos’s
statement to a jury, see ibid.; it indicates that the plurality
realizes that her testimony went beyond an “assumption.”
But the presence of a judge does not transform the constitu-
tional question. In applying the Confrontation Clause, we
have never before considered relevant the decisionmaker’s
identity. See, e.g., Davis v. Washington, 547 U.S. 813
(2006). And this case would be a poor place to begin. Lam-
batos’s description of the Cellmark report was offered for its
truth because that is all such “basis evidence” can be offered
for; as described earlier, the only way the factfinder could
consider whether that statement supported her opinion (that
the DNA on L. J.’s swabs came from Williams) was by assess-
ing the statement’s truth. See supra, at 126-129. That is
so, as a simple matter of logic, whether the factfinder is a
judge or a jury. And thus, in either case, admission of the
statement, without the opportunity to cross-examine, vio-
lates the Confrontation Clause. See ante, at 106, n. 1 (opin-
ion of THOMAS, J.).

In saying that much, I do not doubt that a judge typically
will do better than a jury in excluding such inadmissible evi-
dence from his decisionmaking process. Perhaps the judge

ensure, in line with the Constitution, that defendants have the ability to
confront their accusers. And if prosecutors can easily conform their con-
duct to that constitutional directive, as the plurality suggests, so much
the better: I would not have thought it a ground of complaint that the
Confrontation Clause, properly understood, manages to protect defendants
without overly burdening the State.


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


Cite as: 567 U. S. 50 (2012) 131

KAGAN, J., dissenting

did so here; perhaps, as the plurality thinks, he understood
that he could not consider Lambatos’s representation about
the Cellmark report, and found that other, “circumstantial
evidence” established “the source of the sample that Cell-
mark tested” and “the reliability of the Cellmark profile.”
Ante, at 75-76. Some indications are to the contrary: In de-
livering his verdict, the judge never referred to the circum-
stantial evidence the plurality marshals, but instead focused
only on Lambatos’s testimony. See 4 Record JJJ151 (calling
Lambatos “the best DNA witness I have ever heard” and
referring to Williams as “the guy whose DNA, according to
the evidence from the experts, is in the semen recovered
from the victim’s vagina”). But I take the plurality’s point
that when read “[iln context” the judge’s statements might
be “best understood” as meaning something other than what
they appear to say. See ante, at 73-74, n. 6. Still, that
point suggests only that the admission of Lambatos’s state-
ment was harmless—that the judge managed to put it out of
mind. After all, whether a factfinder is confused by an error
is a separate question from whether an error has occurred.
So the plurality’s argument does not answer the only question
this case presents: whether a constitutional violation hap-
pened when Lambatos recited the Cellmark report’s findings.?

3The plurality asserts (without citation) that I am “reach[ing] the truly
remarkable conclusion that the wording of Lambatos’ testimony confused
the trial judge,” ante, at 73, and then spends three pages explaining why
that conclusion is wrong, see ante, at 73-75. But the plurality is respond-
ing to an argument of its own imagining, because I reach no such conclu-
sion. As I just stated, the trial judge might well have ignored Lambatos’s
statement about the Cellmark report and relied on other evidence to con-
clude that “the Cellmark profile was derived from the sample taken from
the victim,” ante, at 73. All I am saying is that the admission of that
statement violated the Confrontation Clause even if the judge ultimately
put it aside, because it came into evidence for nothing other than its truth.
See supra, at 126-129.

Similarly, the plurality claims (still without citation) that I think the
other evidence about the Cellmark report insufficient, see ante, at 75.
But once again, the plurality must be reading someone else’s opinion. I
express no view on sufficiency of the evidence because it is irrelevant to


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


132 WILLIAMS ». ILLINOIS

KAGAN, J., dissenting

At bottom, the plurality’s not-for-the-truth rationale is a
simple abdication to state-law labels. Although the utility
of the Cellmark statement that Lambatos repeated logically
depended on its truth, the plurality thinks this case decided
by an Illinois rule holding that the facts underlying an ex-
pert’s opinion are not admitted for that purpose. See ante,
at 69-72; People v. Pasch, 152 1l11. 2d 133, 175-177, 604 N. E.
2d 294, 311 (1992). But we do not typically allow state law
to define federal constitutional requirements. And needless
to say (or perhaps not), the Confrontation Clause is a con-
stitutional rule like any other. As JUSTICE THOMAS ob-
serves, even before Crawford, we did not allow the Clause’s
scope to be “dictated by state or federal evidentiary rules.”
Ante, at 105. Indeed, in Street, we independently reviewed
whether an out-of-court statement was introduced for its
truth—the very question at issue in this case. See 471 U. S,
at 413-416. And in Crawford, we still more firmly discon-
nected the Confrontation Clause inquiry from state evidence
law, by overruling an approach that looked in part to
whether an out-of-court statement fell within a “‘firmly
rooted hearsay exception.”” 541 U.S,, at 60 (quoting Rob-
erts, 448 U. S., at 66). That decision made clear that the
Confrontation Clause’s protections are not coterminous with
rules of evidence. So the plurality’s state-law-first approach
would be an about-face.

Still worse, that approach would allow prosecutors to do
through subterfuge and indirection what we previously have
held the Confrontation Clause prohibits. Imagine for a mo-
ment a poorly trained, incompetent, or dishonest laboratory

the Confrontation Clause issue we took this case to decide. It is the plu-
rality that wrongly links the two, spending another five pages trumpeting
the strength of the Cellmark report, see ante, at 76-78, 85-86. But the
plurality cannot properly decide whether a Confrontation Clause violation
occurred at Williams’s trial by determining that Williams was guilty. The
American criminal justice system works the opposite way: determining
guilt by holding trials in accord with constitutional requirements.
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analyst. (The analyst in Bullcoming, placed on unpaid leave
for unknown reasons, might qualify.) Under our precedents,
the prosecutor cannot avoid exposing that analyst to
cross-examination simply by introducing his report. See
Melendez-Diaz, 557 U. S., at 311. Nor can the prosecutor
escape that fate by offering the results through the testi-
mony of another analyst from the laboratory. See Bull-
coming, 564 U.S., at 652. But under the plurality’s ap-
proach, the prosecutor could choose the analyst-witness of
his dreams (as the judge here said, “the best DNA witness
I have ever heard”), offer her as an expert (she knows noth-
ing about the test, but boasts impressive degrees), and have
her provide testimony identical to the best the actual tester
might have given (“the DNA extracted from the vaginal
swabs matched Sandy Williams’s”)—all so long as a state evi-
dence rule says that the purpose of the testimony is to enable
the factfinder to assess the expert opinion’s basis. (And this
tactic would not be confined to cases involving scientific evi-
dence. As JUSTICE THOMAS points out, the prosecutor could
similarly substitute experts for all kinds of people making
out-of-court statements. See ante, at 109-110.) The plu-
rality thus would countenance the Constitution’s circumven-
tion. If the Confrontation Clause prevents the State from
getting its evidence in through the front door, then the State
could sneak it in through the back. What a neat trick—
but really, what a way to run a criminal justice system. No
wonder five Justices reject it.

III

The plurality also argues, as a “second, independent basis”
for its decision, that the Cellmark report falls outside the
Confrontation Clause’s ambit because it is nontestimonial.
Ante, at 58. The plurality tries out a number of supporting
theories, but all in vain: Each one either conflicts with this
Court’s precedents or misconstrues this case’s facts. Jus-
TICE THOMAS rejects the plurality’s views for similar reasons
as I do, thus bringing to five the number of Justices who
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repudiate the plurality’s understanding of what statements
count as testimonial. See ante, at 103-104, 114-117. JuUs-
TICE THOMAS, however, offers a rationale of his own for de-
ciding that the Cellmark report is nontestimonial. I think
his essay works no better. When all is said and done, the
Cellmark report is a testimonial statement.

A

According to the plurality, we should declare the Cellmark
report nontestimonial because “the use at trial of a DNA
report prepared by a modern, accredited laboratory ‘bears
little if any resemblance to the historical practices that the
Confrontation Clause aimed to eliminate.”” Ante, at 86
(quoting Michigan v. Bryant, 562 U.S. 344, 379 (2011)
(THOMAS, J., concurring in judgment)). But we just last
year treated as testimonial a forensic report prepared by
a “modern, accredited laboratory”; indeed, we declared
that the report at issue “fell within the core class of
testimonial statements” implicating the Confrontation
Clause. Bullcoming, 564 U.S., at 665 (internal quotation
marks omitted); see Brief for New Mexico Department of
Health, Scientific Laboratory Division, as Amicus Curiae in
Bullcoming, O. T. 2010, No. 09-10786, pp. 1-2 (discussing ac-
creditation). And although the plurality is close, it is not
quite ready (or able) to dispense with that decision. See
ante, at 82, n. 13 (“Experience might yet show that the hold-
ings in [Bullcoming and other post-Crawford] cases should
be reconsidered”). So the plurality must explain: What
could support a distinction between the laboratory analysis
there and the DNA test in this case?*

4JUSTICE BREYER does not attempt to distinguish our precedents, opt-
ing simply to adhere to “the dissenting view set forth in Melendez-Diaz
and Bullcoming.” See ante, at 93 (concurring opinion). He principally
worries that under those cases, a State will have to call to the witness
stand “[s]ix to twelve or more technicians” who have worked on a report.
See ante, at 90; see also ante, at 88-89, 101-103. But none of our cases—
including this one—has presented the question of how many analysts must
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As its first stab, the plurality states that the Cellmark
report was ‘“not prepared for the primary purpose of accus-
ing a targeted individual.” Amnte, at 84. Where that test
comes from is anyone’s guess. JUSTICE THOMAS rightly
shows that it derives neither from the text nor from the
history of the Confrontation Clause. See ante, at 114-117
(opinion concurring in judgment). And it has no basis in our
precedents. We have previously asked whether a statement
was made for the primary purpose of establishing “past
events potentially relevant to later criminal prosecution”—
in other words, for the purpose of providing evidence.
Dawis, 547 U. S., at 822; see also Bullcoming, 564 U. S., at 664;
Bryant, 562 U.S., at 361; Melendez-Diaz, 557 U.S., at
310-311; Crawford, 541 U. S., at 51-52. None of our cases
has ever suggested that, in addition, the statement must be
meant to accuse a previously identified individual; indeed, in
Melendez-Diaz, we rejected a related argument that labora-
tory “analysts are not subject to confrontation because they
are not ‘accusatory’ witnesses.” 557 U. S, at 313.

Nor does the plurality give any good reason for adopt-
ing an “accusation” test. The plurality apparently agrees
with JUSTICE BREYER that prior to a suspect’s identifica-
tion, it will be “unlikely that a particular researcher has a
defendant-related motive to behave dishonestly.” Ante, at
97 (BREYER, J., concurring); see ante, at 84-85 (plurality
opinion). But surely the typical problem with laboratory
analyses—and the typical focus of cross-examination—has to
do with careless or incompetent work, rather than with per-

testify about a given report. (That may suggest that in most cases a lead
analyst is readily identifiable.) The problem in the cases—again, includ-
ing this one—is that no analyst came forward to testify. In the event
that some future case presents the multiple-technician issue, the Court can
focus on “the broader ‘limits’ question” that troubles JUSTICE BREYER,
ante, at 93. But the mere existence of that question is no reason to
wrongly decide the case before us—which, it bears repeating, involved the
testimony of not twelve or six or three or one, but zero Cellmark analysts.
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sonal vendettas. And as to that predominant concern, it
makes not a whit of difference whether, at the time of the
laboratory test, the police already have a suspect.’

The plurality next attempts to invoke our precedents hold-
ing statements nontestimonial when made “to respond to an
‘ongoing emergency,’” rather than to create evidence for
trial, Bryant, 562 U. S., at 358; here, the plurality insists, the
Cellmark report’s purpose was “to catch a dangerous rapist
who was still at large.” Ante, at 84. But that is to stretch
both our “ongoing emergency” test and the facts of this case
beyond all recognition. We have previously invoked that
test to allow statements by a woman who was being as-
saulted and a man who had just been shot. In doing so, we
stressed the “informal [and] harried” nature of the state-
ments, Bryant, 562 U. S., at 377—that they were made as, or
“minutes” after, id., at 374, the events they described “actu-
ally happenled],” Davis, 547 U. S., at 827 (emphasis deleted),
by “frantic” victims of eriminal attacks, ibid., to officers try-
ing to figure out “what had . . . occurred” and what threats
remained, Bryant, 562 U. S., at 376 (internal quotation marks
omitted). On their face, the decisions have nothing to say
about laboratory analysts conducting routine tests far away
from a crime scene. And this case presents a peculiarly
inapt set of facts for extending those precedents. Lambatos
testified at trial that “all reports in this case were prepared
for this criminal investigation . . . [alnd for the purpose of
the eventual litigation,” App. 82—in other words, for the
purpose of producing evidence, not enabling emergency re-

5 Neither can the plurality gain any purchase from the idea that a DNA
profile is not “inherently inculpatory” because it “tends to exculpate all
but one of the more than 7 billion people in the world today.” Ante, at
58; see ante, at 85. All evidence shares this feature: the more inculpatory
it is of a single person, the more exculpatory it is of the rest of the world.
The one is but the flipside of the other. But no one has ever before sug-
gested that this logical corollary provides a reason to ignore the Constitu-
tion’s efforts to ensure the reliability of evidence.


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


Cite as: 567 U. S. 50 (2012) 137

KAGAN, J., dissenting

sponders. And that testimony fits the relevant timeline.
The police did not send the swabs to Cellmark until Novem-
ber 2008—nine months after L. J.’s rape—and did not receive
the results for another four months. See id., at 30-34, 51—
52, 54. That is hardly the typical emergency response.

Finally, the plurality offers a host of reasons for why re-
ports like this one are reliable: “[T]here [i]s no prospect of
fabrication,” ante, at 85 (internal quotation marks omitted);
multiple technicians may “work on each DNA profile,” ibid.;
and “defects in a DNA profile may often be detected from
the profile itself,” ibid. See also ante, at 95-99 (opinion of
BREYER, J.). But once again: Been there, done that. In
Melendez-Diaz, this Court rejected identical arguments, not-
ing extensive documentation of “[s]erious deficiencies . . . in
the forensic evidence used in criminal trials.” 557 U.S., at
319; see supra, at 122; see also Bullcoming, 564 U. S., at 654,
n. 1 (citing similar errors in laboratory analysis); Brief for
Public Defender Service for the District of Columbia et al.
as Amici Curiae 13 (discussing “[s]ystemic problems,” such
as sample contamination, sample switching, mislabeling, and
fraud, at “‘flagship’ DNA labs”). Scientific testing is “tech-
nical,” to be sure, ante, at 86 (opinion of BREYER, J.); but it
is only as reliable as the people who perform it. That is why
a defendant may wish to ask the analyst a variety of ques-
tions: How much experience do you have? Have you ever
made mistakes in the past? Did you test the right sample?
Use the right procedures? Contaminate the sample in any
way? Indeed, as scientific evidence plays a larger and
larger role in criminal prosecutions, those inquiries will often
be the most important in the case.

6Both the plurality and JUSTICE BREYER warn that if we require ana-
lysts to testify, we will encourage prosecutors to forgo DNA evidence in
favor of less reliable eyewitness testimony and so “increase the risk of
convicting the innocent.” Ante, at 98 (BREYER, J., concurring); see ante,
at 58 (plurality opinion). Neither opinion provides any evidence, even
by way of anecdote, for that view, and I doubt any exists. DNA evidence
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And Melendez-Diaz made yet a more fundamental point
in response to claims of the diber alles reliability of scientific
evidence: It is not up to us to decide, ex ante, what evi-
dence is trustworthy and what is not. See 557 U.S., at
317-318; see also Bullcoming, 564 U.S., at 660. That is
because the Confrontation Clause prescribes its own “pro-
cedure for determining the reliability of testimony in crimi-
nal trials.” Crawford, 541 U.S., at 67. That procedure is
cross-examination. And “[d]ispensing with [it] because tes-
timony is obviously reliable is akin to dispensing with jury
trial because a defendant is obviously guilty.” Id., at 62.

So the plurality’s second basis for denying Williams’s right
of confrontation also fails. The plurality can find no reason
consistent with our precedents for treating the Cellmark
report as nontestimonial. That is because the report is, in
every conceivable respect, a statement meant to serve as evi-
dence in a potential criminal trial. And that simple fact
should be sufficient to resolve the question.

B

JUSTICE THOMAS’s unique method of defining testimonial
statements fares no better. On his view, the Confrontation
Clause “regulates only the use of statements bearing ‘indicia
of solemnity.”” Amnte, at 111 (quoting Dawvis, 547 U. S., at 836—

is usually the prosecutor’s most powerful weapon, and a prosecutor is un-
likely to relinquish it just because he must bring the right analyst to the
stand. Consider what Lambatos told the factfinder here: The DNA in
L. J.’s vaginal swabs matched Williams’s DNA and would match only “1 in
8.7 quadrillion black, 1 in 390 quadrillion white, or 1 in 109 quadrillion
Hispanic unrelated individuals.” App. 56-57. No eyewitness testimony
could replace that evidence. I note as well that the Innocence Network—
a group particularly knowledgeable about the kinds of evidence that
produce erroneous convictions—disagrees with the plurality’s and JUSTICE
BREYER’s view. It argues here that “[c]onfrontation of the analyst . . . is
essential to permit proper adversarial testing” and so to decrease the risk
of convicting the innocent. Brief for the Innocence Network as Amicus
Curiae 3, 1.
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837). And Cellmark’s report, he concludes, does not qual-
ify because it is “neither a sworn nor a certified declaration
of fact.” Ante, at 111. But JUSTICE THOMAS’s approach
grants constitutional significance to minutia, in a way that
can only undermine the Confrontation Clause’s protections.

To see the point, start with precedent, because the Court
rejected this same kind of argument, as applied to this same
kind of document, at around this same time just last year.
In Bullcoming, the State asserted that the forensic report
at issue was nontestimonial because—unlike the report in
Melendez-Diaz—it was not sworn before a notary public.
We responded that applying the Confrontation Clause only
to a sworn forensic report “would make the right to con-
frontation easily erasable”—next time, the laboratory could
file the selfsame report without the oath. 564 U. S., at 664.
We then held, as noted earlier, that “[iln all material re-
spects,” the forensic report in Bullcoming matched the one
in Melendez-Diaz. 564 U.S., at 664; see supra, at 122.
First, a law enforcement officer provided evidence to a state
laboratory assisting in police investigations. See 564 U. S.,
at 664. Second, the analyst tested the evidence and “pre-
pared a certificate concerning the result[s].” Id., at 665.
Third, the certificate was “formalized in a signed document

. . headed a ‘report.”” Ibid. (some internal quotation
marks omitted). That was enough.

Now compare that checklist of “material” features to the
report in this case. The only differences are that Cellmark
is a private laboratory under contract with the State (which
no one thinks relevant), and that the report is not labeled a
“certificate.” That amounts to (maybe) a nickel’s worth of
difference: The similarities in form, function, and purpose
dwarf the distinctions. See supra, at 122-123. Each re-
port is an official and signed record of laboratory test results,
meant to establish a certain set of facts in legal proceedings.
Neither looks any more “formal” than the other; neither is
any more formal than the other. See ibid. The variances
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are no more (probably less) than would be found if you
compared different law schools’ transcripts or different com-
panies’ cashflow statements or different States’ birth cer-
tificates. The difference in labeling—a “certificate” in one
case, a “report of laboratory examination” in the other—is
not of constitutional dimension.

Indeed, JUSTICE THOMAS’s approach, if accepted, would
turn the Confrontation Clause into a constitutional geegaw—
nice for show, but of little value. The prosecution could
avoid its demands by using the right kind of forms with the
right kind of language. (It would not take long to devise
the magic words and rules—principally, never call anything
a “certificate.”) * And still worse: The new conventions, pre-
cisely by making out-of-court statements less “solem[n],”
ante, at 104, would also make them less reliable—and so turn
the Confrontation Clause upside down. See Crawford, 541
U. S., at 52-53, n. 3 (“We find it implausible that a provision
which concededly condemned trial by sworn ex parte affida-
vit thought trial by wunsworn ex parte affidavit perfectly
OK”). It is not surprising that no other Member of the
Court has adopted this position. To do so, as JUSTICE
THOMAS rightly says of the plurality’s decision, would be to
“diminis[h] the Confrontation Clause’s protection” in “the
very cases in which the accused should ‘enjoy the right . . .
to be confronted with the witnesses against him.”” Ante,
at 118.

v

Before today’s decision, a prosecutor wishing to admit the
results of forensic testing had to produce the technician re-
sponsible for the analysis. That was the result of not one,
but two decisions this Court issued in the last three years.

"JUSTICE THOMAS asserts there is no need to worry, because “the Con-
frontation Clause reaches bad-faith attempts to evade the formalized proc-
ess.” Ante, at 113; see ante, at 111, n. 5. I hope he is right. But Jus-
TICE THOMAS provides scant guidance on how to conduct this novel inquiry
into motive.
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But that clear rule is clear no longer. The five Justices who
control the outcome of today’s case agree on very little.
Among them, though, they can boast of two accomplish-
ments. First, they have approved the introduction of tes-
timony at Williams’s trial that the Confrontation Clause,
rightly understood, clearly prohibits. Second, they have left
significant confusion in their wake. What comes out of four
Justices’ desire to limit Melendez-Diaz and Bullcoming
in whatever way possible, combined with one Justice’s one-
justice view of those holdings, is—to be frank—who knows
what. Those decisions apparently no longer mean all that
they say. Yet no one can tell in what way or to what extent
they are altered because no proposed limitation commands
the support of a majority.

The better course in this case would have been simply to
follow Melendez-Diaz and Bullcoming. Precedent-based
decisionmaking provides guidance to lower court judges and
predictability to litigating parties. Today’s plurality and
concurring opinions, and the uncertainty they sow, bring
into relief that judicial method’s virtues. I would decide
this case consistently with, and for the reasons stated by,
Melendez-Diaz and Bullcoming. And until a majority of
this Court reverses or confines those decisions, I would un-
derstand them as continuing to govern, in every particular,
the admission of forensic evidence.

I respectfully dissent.
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CHRISTOPHER ET AL. ». SMITHKLINE BEECHAM
CORP,, pBA GLAXOSMITHKLINE

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 11-204. Argued April 16, 2012—Decided June 18, 2012

The Fair Labor Standards Act of 1938 (FLSA) requires employers to pay
employees overtime wages, see 29 U. S. C. §207(a), but this requirement
does not apply with respect to workers employed “in the capacity of
outside salesman,” § 213(a)(1). Congress did not elaborate on the mean-
ing of “outside salesman,” but it delegated authority to the Department
of Labor (DOL) to issue regulations to define the term. Three of the
DOL’s regulations are relevant to this case. First, 29 CFR §541.500
defines “outside salesman” to mean “any employee . . . [wlhose primary
duty is . . . making sales within the meaning of [29 U. S. C. §203(k)].”
§§541.500(a)(1)-(2). Section 203(k), in turn, states that “‘[s]ale’ or ‘sell’
includes any sale, exchange, contract to sell, consignment for sale, ship-
ment for sale, or other disposition.” Second, §541.501 clarifies that
“[s]lales within the meaning of [§203(k)] include the transfer of title to
tangible property.” §541.501(b). Third, §541.503 provides that pro-
motion work that is “performed incidental to and in conjunction with an
employee’s own outside sales or solicitations is exempt work,” whereas
promotion work that is “incidental to sales made, or to be made, by
someone else is not.” §541.503(a). The DOL provided additional guid-
ance in connection with its promulgation of these regulations, stressing
that an employee is an “outside salesman” when the employee, “in some
sense, has made sales.” 69 Fed. Reg. 22162.

The prescription drug industry is subject to extensive federal regula-
tion, including the requirement that prescription drugs be dispensed
only upon a physician’s prescription. In light of this requirement, phar-
maceutical companies have long focused their direct marketing efforts
on physicians. Pharmaceutical companies promote their products to
physicians through a process called “detailing,” whereby employees
known as “detailers” or “pharmaceutical sales representatives” try to
persuade physicians to write prescriptions for the products in appro-
priate cases.

Petitioners were employed by respondent as pharmaceutical sales
representatives for roughly four years, and during that time their pri-
mary objective was to obtain a nonbinding commitment from physicians
to prescribe respondent’s products in appropriate cases. Each week,
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petitioners spent about 40 hours in the field calling on physicians during
normal business hours and an additional 10 to 20 hours attending events
and performing other miscellaneous tasks. Petitioners were not re-
quired to punch a clock or report their hours, and they were subject to
only minimal supervision. Petitioners were well compensated for their
efforts, and their gross pay included both a base salary and incentive
pay. The amount of incentive pay was determined based on the per-
formance of petitioners’ assigned portfolio of drugs in their assigned
sales territories. It is undisputed that petitioners were not paid time-
and-a-half wages when they worked more than 40 hours per week.

Petitioners filed suit, alleging that respondent violated the FLSA by
failing to compensate them for overtime. Respondent moved for sum-
mary judgment, arguing that petitioners were “employed . . . in the
capacity of outside salesman,” §213(a)(1), and therefore were exempt
from the FLSA’s overtime compensation requirement. The District
Court agreed and granted summary judgment to respondent. Petition-
ers filed a motion to alter or amend the judgment, contending that the
District Court had erred in failing to accord controlling deference to the
DOL’s interpretation of the pertinent regulations, which the DOL had
announced in an amicus brief filed in a similar action. The District
Court rejected this argument and denied the motion. The Ninth Cir-
cuit, agreeing that the DOL’s interpretation was not entitled to control-
ling deference, affirmed.

Held: Petitioners qualify as outside salesmen under the most reasonable
interpretation of the DOL’s regulations. Pp. 153-169.

(a) The DOL filed amicus briefs in the Second Circuit and the Ninth
Circuit in which it took the view that “a ‘sale’ for the purposes of the
outside sales exemption requires a consummated transaction directly
involving the employee for whom the exemption is sought.” Brief for
Secretary of Labor as Amicus Curiae in In re Novartis Wage and Hour
Litigation, No. 09-0437 (CA2), p. 11. The DOL changed course after
the Court granted certiorari in this case, however, and now maintains
that “[a]n employee does not make a ‘sale’. . . unless he actually transfers
title to the property at issue.” Brief for United States as Amicus Cu-
riae 12-13. The DOL’s current interpretation of its regulations is not
entitled to deference under Awer v. Robbins, 519 U. S. 452. Although
Auwer ordinarily calls for deference to an agency’s interpretation of its
own ambiguous regulation, even when that interpretation is advanced
in a legal brief, see id., at 461-462, this general rule does not apply in
all cases. Deference is inappropriate, for example, when the agency’s
interpretation is “‘“plainly erroneous or inconsistent with the regula-
tion,”’” id., at 461, or when there is reason to suspect that the interpre-
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tation “does not reflect the agency’s fair and considered judgment on
the matter,” id., at 462. There are strong reasons for withholding Auer
deference in this case. Petitioners invoke the DOL’s interpretation to
impose potentially massive liability on respondent for conduct that oc-
curred well before the interpretation was announced. To defer to the
DOL’s interpretation would result in precisely the kind of “unfair sur-
prise” against which this Court has long warned. See, e.g., Long Is-
land Care at Home, Ltd. v. Coke, 551 U. S. 158, 170-171. Until 2009,
the pharmaceutical industry had little reason to suspect that its long-
standing practice of treating detailers as exempt outside salesmen
transgressed the FLSA. The statute and regulations do not provide
clear notice. Even more important, despite the industry’s decades-long
practice, the DOL never initiated any enforcement actions with respect
to detailers or otherwise suggested that it thought the industry was
acting unlawfully. The only plausible explanation for the DOL’s inac-
tion is acquiescence. Whatever the general merits of Auer deference,
it is unwarranted here. The DOL’s interpretation should instead be
given a measure of deference proportional to its power to persuade.
See United States v. Mead Corp., 533 U. S. 218, 228. Pp. 153-159.

(b) The DOL's current interpretation—that a sale demands a transfer
of title—is quite unpersuasive. It plainly lacks the hallmarks of thor-
ough consideration. Because the DOL first announced its view that
pharmaceutical sales representatives are not outside salesmen in a se-
ries of amicus briefs, there was no opportunity for public comment,
and the interpretation that initially emerged from the DOL’s internal
decisionmaking process proved to be untenable. The interpretation is
also flatly inconsistent with the FLSA. The statute defines “sale” to
mean, nter alia, a “consignment for sale,” and a “consignment for sale”
does not involve the transfer of title. The DOL relies heavily on 29
CFR §541.501, which provides that “[sJales . . . include the transfer of
title to tangible property,” §541.501(b), but it is apparent that this regu-
lation does not mean that a sale must include a transfer of title, only
that transactions involving a transfer of title are included within the
term “sale.” The DOL’s “explanation that obtaining a non-binding com-
mitment to prescribe a drug constitutes promotion, and not sales,”
Reply Brief 17, is also unconvincing. Since promotion work that is per-
formed incidental to an employee’s own sales is exempt, the DOL’s con-
clusion that detailers perform only nonexempt promotion work is only
as strong as the reasoning underlying its conclusion that those employ-
ees do not make sales. Pp. 159-161.

(c) Because the DOL’s interpretation is neither entitled to Auer defer-
ence nor persuasive in its own right, traditional tools of interpretation
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must be employed to determine whether petitioners are exempt outside
salesmen. Pp. 161-169.

(1) The FLSA does not furnish a clear answer to this question, but
it provides at least one interpretive clue by exempting anyone “em-
ployed . . . in the capacity of [an] outside salesman.” 29 U.S.C.
§213(a)(1). The statute’s emphasis on “capacity” counsels in favor of a
functional, rather than a formal, inquiry, one that views an employee’s
responsibilities in the context of the particular industry in which the
employee works. The DOL’s regulations provide additional guidance.
Section 541.500 defines an outside salesman as an employee whose pri-
mary duty is “making sales” and adopts the statutory definition of
“sale.” This statutory definition contains at least three important tex-
tual clues. First, the definition is introduced with the verb “includes,”
which indicates that the examples enumerated in the text are illustra-
tive, not exhaustive. See Burgess v. United States, 5563 U. S. 124, 131,
n. 3. Second, the list of transactions included in the statutory definition
is modified by “any,” which, in the context of §203(k), is best read to
mean “‘one or some indiscriminately of whatever kind,”” United States
v. Gonzales, 520 U.S. 1, 5. Third, the definition includes the broad
catchall phrase “other disposition.” Under the rule of ejusdem generis,
the catchall phrase is most reasonably interpreted as including those
arrangements that are tantamount, in a particular industry, to a para-
digmatic sale of a commodity. Nothing in the remaining regulations
requires a narrower construction. Pp. 161-164.

(2) Given this interpretation of “other disposition,” it follows that
petitioners made sales under the FLSA and thus are exempt outside
salesmen within the meaning of the DOL’s regulations. Petitioners ob-
tain nonbinding commitments from physicians to prescribe respondent’s
drugs. This kind of arrangement, in the unique regulatory environ-
ment within which pharmaceutical companies operate, comfortably falls
within the catchall category of “other disposition.” That petitioners
bear all of the external indicia of salesmen provides further support
for this conclusion. And this holding also comports with the apparent
purpose of the FLSA’s exemption. The exemption is premised on the
belief that exempt employees normally earn salaries well above the min-
imum wage and perform a kind of work that is difficult to standardize
to a particular timeframe and that cannot easily be spread to other
workers. Petitioners—each of whom earned an average of more than
$70,000 per year and spent 10 to 20 hours outside normal business hours
each week performing work related to his assigned portfolio of drugs in
his assigned sales territory—are hardly the kind of employees that the
FLSA was intended to protect. Pp. 165-167.
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(3) Petitioners’ remaining arguments are also unavailing.
Pp. 167-169.

635 F. 3d 383, affirmed.

Avrro, J., delivered the opinion of the Court, in which ROBERTS, C. J,,
and SCALIA, KENNEDY, and THOMAS, JJ., joined. BREYER, J., filed a dis-
senting opinion, in which GINSBURG, SOTOMAYOR, and KAGAN, JJ., joined,
post, p. 169.

Thomas C. Goldstein argued the cause for petitioners.
With him on the briefs were Kevin K. Russell, Amy Howe,
Eric B. Kingsley, Michael R. Pruitt, Otto S. Shill 111, Jer-
emy Heisler, David W. Sanford, and Katherine M. Kimpel.

Deputy Solicitor General Stewart argued the cause for the
United States as amicus curiae in support of petitioners.
With him on the brief were Solicitor General Verrilli, Jef-
frey B. Wall, M. Patricia Smith, and Sarah J. Starrett.

Paul D. Clement argued the cause for respondent. With
him on the brief were Jeffrey M. Harris, Neal D. Mollen,
and Mark E. Richardson IIL.*

*Briefs of amici curiae urging reversal were filed for the Certified Class
of Pharmaceutical Representatives from Johnson & Johnson by Aashish
Y. Desai; for Medical Professionals by Sarah M. Shalf; for the National
Employment Lawyers Association et al. by Paul W. Mollica, Catherine
K. Ruckelshaus, and Rebecca M. Hamburg; and for Pharmaceutical Rep-
resentatives by Michael R. DiChiara, Stephen A. Weiss, and James A.
O’Brien I11.

Briefs of amici curiae urging affirmance were filed for the Chamber of
Commerce of the United States of America by Matthew W. Lampe, Robin
S. Conrad, and E. Michael Rossman; for the Equal Employment Advisory
Council by Rae T Vann and Danny E. Petrella; for the National Federa-
tion of Independent Business Small Business Legal Center by Kevin M.
Kraham, Tammy D. McCuthen, S. Libby Henninger, Lisa A. Schreter,
Karen R. Harned, and Elizabeth Milito; for the Pharmaceutical Research
and Manufacturers of America by Jeffrey S. Bucholtz, Michael W. John-
ston, James M. “Mit” Spears, and Melissa B. Kimmel; and for the Wash-
ington Legal Foundation et al. by Cory L. Andrews.

John Eastman, Anthony T. Caso, and Edwin Meese 111 filed a brief for
the Center for Constitutional Jurisprudence as amicus curiae.
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JUSTICE ALITO delivered the opinion of the Court.

The Fair Labor Standards Act (FLSA) imposes minimum
wage and maximum hours requirements on employers, see
52 Stat. 1062-1063, as amended, 29 U. S. C. §§206-207 (2006
ed. and Supp. IV), but those requirements do not apply to
workers employed “in the capacity of outside salesman,”
§213(a)(1). This case requires us to decide whether the
term “outside salesman,” as defined by Department of Labor
(DOL or Department) regulations, encompasses pharma-
ceutical sales representatives whose primary duty is to ob-
tain nonbinding commitments from physicians to prescribe
their employer’s prescription drugs in appropriate cases.
We conclude that these employees qualify as “outside

salesm[e]n.”
I

A

Congress enacted the FLSA in 1938 with the goal of “pro-
tect[ing] all covered workers from substandard wages and
oppressive working hours.” Barrentine v. Arkansas-Best
Freight System, Inc., 450 U. S. 728, 739 (1981); see also 29
U.S. C. §202(a). Among other requirements, the FLSA ob-
ligates employers to compensate employees for hours in ex-
cess of 40 per week at a rate of 1%2 times the employees’
regular wages. See §207(a). The overtime compensation
requirement, however, does not apply with respect to all em-
ployees. See §213. As relevant here, the statute exempts
workers “employed . . . in the capacity of outside sales-
man.” §213(a)(1).!

Congress did not define the term “outside salesman,” but
it delegated authority to the DOL to issue regulations “from
time to time” to “defin[e] and delimi[t]” the term. Ibid.
The DOL promulgated such regulations in 1938, 1940, and
1949. In 2004, following notice-and-comment procedures,

1This provision also exempts workers “employed in a bona fide execu-
tive, administrative, or professional capacity.” 29 U.S. C. §213(a)(1).
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the DOL reissued the regulations with minor amendments.
See 69 Fed. Reg. 22122 (2004). The current regulations are
nearly identical in substance to the regulations issued in the
years immediately following the FLSA’s enactment. See 29
CFR §§541.500-541.504 (2011).

Three of the DOL’s regulations are directly relevant to
this case: §§541.500, 541.501, and 541.503. We refer to these
three regulations as the “general regulation,” the “sales reg-
ulation,” and the “promotion-work regulation,” respectively.

The general regulation sets out the definition of the statu-
tory term “employee employed in the capacity of outside
salesman.” It defines the term to mean “any employee . . .
[w]lhose primary duty is . . . making sales within the meaning
of [29 U. S. C. §203(k)]” 2 and “[w]ho is customarily and regu-
larly engaged away from the employer’s place or places of
business in performing such primary duty.”® §§541.500(a)
(1)-(2). The referenced statutory provision, 29 U.S.C.
§203(k), states that “‘[s]ale’ or ‘sell’ includes any sale, ex-
change, contract to sell, consignment for sale, shipment for
sale, or other disposition.” Thus, under the general regula-
tion, an outside salesman is any employee whose primary
duty is making any sale, exchange, contract to sell, consign-
ment for sale, shipment for sale, or other disposition.

The sales regulation restates the statutory definition of
sale discussed above and clarifies that “[s]ales within the
meaning of [29 U.S.C. §203(k)] include the transfer of
title to tangible property, and in certain cases, of tangible

2The definition also includes any employee “[wlhose primary duty is . . .
obtaining orders or contracts for services or for the use of facilities
for which a consideration will be paid by the client or customer.” 29
CFR §541.500(a)(1)(ii). That portion of the definition is not at issue in
this case.

31t is undisputed that petitioners were “customarily and regularly
engaged away” from respondent’s place of business in performing their
responsibilities.
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and valuable evidences of intangible property.” 29 CFR
§541.501(b).

Finally, the promotion-work regulation identifies “[pJromo-
tion work” as “one type of activity often performed by per-
sons who make sales, which may or may not be exempt out-
side sales work, depending upon the circumstances under
which it is performed.” §541.503(a). Promotion work that
is “performed incidental to and in conjunction with an em-
ployee’s own outside sales or solicitations is exempt work,”
whereas promotion work that is “incidental to sales made,
or to be made, by someone else is not exempt outside sales
work.” Ibid.

Additional guidance concerning the scope of the outside
salesman exemption can be gleaned from reports issued in
connection with the DOL’s promulgation of regulations in
1940 and 1949, and from the preamble to the 2004 regula-
tions. See DOL, Wage and Hour Division, Report and Rec-
ommendations of the Presiding Officer at Hearings Prelimi-
nary to Redefinition (1940) (hereinafter 1940 Report); DOL,
Wage and Hour and Public Contracts Divs., Report and Rec-
ommendations on Proposed Revisions of Regulations, Part
541 (1949) (hereinafter 1949 Report); 69 Fed. Reg. 22122-
22163 (hereinafter Preamble). Although the DOL has re-
jected proposals to eliminate or dilute the requirement that
outside salesmen make their own sales, the Department has
stressed that this requirement is met whenever an employee
“in some sense make[s] a sale.” 1940 Report 46; see also
Preamble 22162 (reiterating that the exemption applies only
to an employee who, “in some sense, has made sales”). And
the DOL has made it clear that “[e]xempt status should not
depend” on technicalities, such as “whether it is the sales
employee or the customer who types the order into a com-
puter system and hits the return button,” id., at 22163, or
whether “the order is filled by [a] jobber rather than directly
by [the employee’s] own employer,” 1949 Report 83.
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B

Respondent SmithKline Beecham Corporation is in the
business of developing, manufacturing, and selling prescrip-
tion drugs. The prescription drug industry is subject to
extensive federal regulation, including the now-familiar
requirement that prescription drugs be dispensed only upon
a physician’s prescription. In light of this requirement,
pharmaceutical companies have long focused their direct
marketing efforts not on the retail pharmacies that dispense
prescription drugs but rather on the medical practitioners
who possess the authority to prescribe the drugs in the first
place. Pharmaceutical companies promote their prescrip-
tion drugs to physicians through a process called “detailing,”
whereby employees known as “detailers” or “pharmaceuti-
cal sales representatives” provide information to physicians
about the company’s products in hopes of persuading them
to write prescriptions for the products in appropriate cases.
See Sorrell v. IMS Health Inc., 564 U. S. 552, 558-559 (2011)
(describing the process of “detailing”). The position of “de-
tailer” has existed in the pharmaceutical industry in substan-
tially its current form since at least the 1950’s, and in recent
years the industry has employed more than 90,000 detailers
nationwide. See 635 F. 3d 383, 387, and n. 5, 396 (CA9 2011).

Respondent hired petitioners Michael Christopher and
Frank Buchanan as pharmaceutical sales representatives in

4Congress imposed this requirement in 1951 when it amended the Fed-
eral Food, Drug, and Cosmetic Act (FDCA) to provide that drugs that are
“not safe for use except under the supervision of a practitioner” may be
dispensed “only . . . upon a . .. prescription of a practitioner licensed by
law to administer such drug.” Durham-Humphrey Amendment of 1951,
ch. 578, 65 Stat. 648-649 (codified at 21 U. S. C. §353(b)). As originally
enacted in 1938, the FDCA allowed manufacturers to designate certain
drugs as prescription only, but “it did not say which drugs were to be sold
by prescription or that there were any drugs that could not be sold with-
out a prescription.” Temin, The Origin of Compulsory Drug Prescrip-
tions, 22 J. Law & Econ. 91, 98 (1979). Prior to Congress’ enactment of
the FDCA, a prescription was not needed to obtain any drug other than
certain narcotics. See id., at 97.
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2003. During the roughly four years when petitioners were
employed in that capacity,” they were responsible for calling
on physicians in an assigned sales territory to discuss the
features, benefits, and risks of an assigned portfolio of re-
spondent’s prescription drugs. Petitioners’ primary objec-
tive was to obtain a nonbinding commitment® from the physi-
cian to prescribe those drugs in appropriate cases, and the
training that petitioners received underscored the impor-
tance of that objective.

Petitioners spent about 40 hours each week in the field
calling on physicians. These visits occurred during normal
business hours, from about 830 a.m. to 5 p.m. Outside of
normal business hours, petitioners spent an additional 10 to
20 hours each week attending events, reviewing product
information, returning phone calls, responding to e-mails,
and performing other miscellaneous tasks. Petitioners were
not required to punch a clock or report their hours, and they
were subject to only minimal supervision.

Petitioners were well compensated for their efforts. On
average, Christopher’s annual gross pay was just over
$72,000, and Buchanan’s was just over $76,000.” Petitioners’
gross pay included both a base salary and incentive pay.
The amount of petitioners’ incentive pay was based on the
sales volume or market share of their assigned drugs in their
assigned sales territories,® and this amount was uncapped.
Christopher’s incentive pay exceeded 30 percent of his gross
pay during each of his years of employment; Buchanan’s ex-

> Respondent terminated Christopher’s employment in 2007, and Bu-
chanan left voluntarily the same year to accept a similar position with
another pharmaceutical company.

6The parties agree that the commitment is nonbinding.

“The median pay for pharmaceutical detailers nationwide exceeds
$90,000 per year. See Brief for Respondent 14.

8The amount of incentive pay is not formally tied to the number of
prescriptions written or commitments obtained, but because retail phar-
macies are prohibited from dispensing prescription drugs without a physi-
cian’s prescription, retail sales of respondent’s products necessarily reflect
the number of prescriptions written.
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ceeded 25 percent. It is undisputed that respondent did not
pay petitioners time-and-a-half wages when they worked in
excess of 40 hours per week.

C

Petitioners brought this action in the United States Dis-
trict Court for the District of Arizona under 29 U.S. C.
§216(b). Petitioners alleged that respondent violated the
FLSA by failing to compensate them for overtime, and
they sought both backpay and liquidated damages as relief.
Respondent moved for summary judgment, arguing that
petitioners were “employed . . . in the capacity of outside
salesman,” §213(a)(1), and therefore were exempt from the
FLSA’s overtime compensation requirement.” The District
Court agreed and granted summary judgment to respondent.
See App. to Pet. for Cert. 37a—47a.

After the District Court issued its order, petitioners filed
a motion to alter or amend the judgment, contending that
the District Court had erred in failing to accord controlling
deference to the DOL’s interpretation of the pertinent regu-
lations. That interpretation had been announced in an unin-
vited amicus brief filed by the DOL in a similar action then
pending in the Second Circuit. See Brief for Secretary of
Labor as Amicus Curiae in In re Novartis Wage and Hour
Litigation, No. 09-0437 (hereinafter Secretary’s Novartis
Brief). The District Court rejected this argument and de-
nied the motion. See App. to Pet. for Cert. 48a—52a.

The Court of Appeals for the Ninth Circuit affirmed. See
635 F. 3d 383. The Court of Appeals agreed that the DOL’s
interpretation!® was not entitled to controlling deference.

9Respondent also argued that petitioners were exempt administrative
employees. The District Court and the Court of Appeals found it unnec-
essary to reach that argument, and the question is not before us.

The DOL filed an amicus brief in the Ninth Circuit advancing sub-
stantially the same interpretation it had advanced in its brief in the Sec-
ond Circuit. See Brief for Secretary of Labor as Amicus Curiae in
No. 10-15257.
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See id., at 393-395. It held that, because the commitment
that petitioners obtained from physicians was the maximum
possible under the rules applicable to the pharmaceutical in-
dustry, petitioners made sales within the meaning of the reg-
ulations. See id., at 395-397. The court found it signifi-
cant, moreover, that the DOL had previously interpreted the
regulations as requiring only that an employee “‘in some
sense’” make a sale, see id., at 395-396 (emphasis deleted),
and had “acquiesce[d] in the sales practices of the drug in-
dustry for over seventy years,” id., at 399.

The Ninth Circuit’s decision conflicts with the Second Cir-
cuit’s decision in In re Novartis Wage and Hour Litigation,
611 F. 3d 141, 153-155 (2010) (holding that the DOL’s inter-
pretation is entitled to controlling deference). We granted
certiorari to resolve this split, 565 U. S. 1057 (2011), and we
now affirm the judgment of the Ninth Circuit.

II

We must determine whether pharmaceutical detailers are
outside salesmen as the DOL has defined that term in its
regulations. The parties agree that the regulations them-
selves were validly promulgated and are therefore entitled
to deference under Chevron U. S. A. Inc. v. Natural Re-
sources Defense Council, Inc., 467 U. S. 837 (1984). But the
parties disagree sharply about whether the DOL’s interpre-
tation of the regulations is owed deference under Auer v.
Robbins, 519 U. S. 452 (1997). It is to that question that we
now turn.

A

The DOL first announced its view that pharmaceutical de-
tailers are not exempt outside salesmen in an amicus brief
filed in the Second Circuit in 2009, and the Department has
subsequently filed similar amicus briefs in other cases, in-
cluding the case now before us.!! While the DOL’s ultimate

1The DOL invites “interested parties to inform it of private cases in-
volving the misclassification of employees in contravention of the new Part
541 rule” so that it may file amicus briefs “in appropriate cases to share
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conclusion that detailers are not exempt has remained un-
changed since 2009, the same cannot be said of its reasoning.
In both the Second Circuit and the Ninth Circuit, the DOL
took the view that “a ‘sale’ for the purposes of the outside
sales exemption requires a consummated transaction directly
involving the employee for whom the exemption is sought.”
Secretary’s Novartis Brief 11; see also Brief for Secretary of
Labor as Amicus Curiae in No. 10-15257 (CA9), p. 12. Per-
haps because of the nebulous nature of this “consummated
transaction” test,'? the Department changed course after we
granted certiorari in this case. The Department now takes
the position that “[ajn employee does not make a ‘sale’ for
purposes of the ‘outside salesman’ exemption unless he actu-
ally transfers title to the property at issue.” Brief for
United States as Amicus Curiae 12-13 (hereinafter U. S.
Brief).}® Petitioners and the DOL assert that this new in-
terpretation of the regulations is entitled to controlling

with courts the Department’s view of the proper application of the new
Part 541 rule.” See DOL, Office of Solicitor, Overtime Security Amicus
Program, http://www.dol.gov/sol/541amicus.htm (as visited June 15, 2012,
and available in Clerk of Court’s case file).

2For example, it is unclear why a physician’s nonbinding commitment
to prescribe a drug in an appropriate case cannot qualify as a sale under
this test. The broad term “transaction” easily encompasses such a com-
mitment. See Webster’s Third New International Dictionary 2425 (2002)
(hereinafter Webster’s Third) (defining “transaction” to mean “a communi-
cative action or activity involving two parties or two things reciprocally
affecting or influencing each other”). A “consummated transaction”
is simply a transaction that has been fully completed. See id., at 490
(defining “consummate” to mean “to bring to completion”). And a phar-
maceutical sales representative who obtains such a commitment is “di-
rectly involv[ed]” in this transaction. Thus, once a pharmaceutical sales
representative and a physician have fully completed their agreement, it
may be said that they have entered into a “consummated transaction.”

BWhen pressed to clarify its position at oral argument, the DOL sug-
gested that a “transfer of possession in contemplation of a transfer of title”
might also suffice. Tr. of Oral Arg. 17.
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deference. See Brief for Petitioners 31-42; U. S. Brief
30-34.14

Although Auer ordinarily calls for deference to an agency’s
interpretation of its own ambiguous regulation, even when
that interpretation is advanced in a legal brief, see Chase
Bank USA, N. A. v. McCoy, 562 U. S. 195, 210 (2011); Auer,
519 U. S,, at 461-462, this general rule does not apply in all
cases. Deference is undoubtedly inappropriate, for example,
when the agency’s interpretation is “‘“plainly erroneous or
inconsistent with the regulation.”’” Id., at 461 (quoting
Robertson v. Methow Valley Citizens Council, 490 U. S. 332,
359 (1989)). And deference is likewise unwarranted when
there is reason to suspect that the agency’s interpretation
“does not reflect the agency’s fair and considered judgment
on the matter in question.” Awuer, supra, at 462; see also,
e. 9., Chase Bank, supra, at 213. This might occur when the
agency’s interpretation conflicts with a prior interpretation,
see, e. 9., Thomas Jefferson Univ. v. Shalala, 512 U. S. 504,
515 (1994), or when it appears that the interpretation is noth-
ing more than a “convenient litigating position,” Bowen v.
Georgetown Univ. Hospital, 488 U. S. 204, 213 (1988), or a
“‘post hoc rationalizatio[n]” advanced by an agency seeking
to defend past agency action against attack,” Auer, supra, at
462 (quoting Bowen, supra, at 212; alteration in original).

In this case, there are strong reasons for withholding the
deference that Auer generally requires. Petitioners invoke
the DOL’s interpretation of ambiguous regulations to impose
potentially massive liability on respondent for conduct that

14 Neither petitioners nor the DOL asks us to accord controlling defer-
ence to the “consummated transaction” interpretation the Department ad-
vanced in its briefs in the Second Circuit and Ninth Circuit, nor could we
given that the Department has now abandoned that interpretation. See
Estate of Cowart v. Nicklos Drilling Co., 505 U. S. 469, 480 (1992) (noting
that “it would be quite inappropriate to defer to an interpretation which
has been abandoned by the policymaking agency itself”).
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occurred well before that interpretation was announced. To
defer to the agency’s interpretation in this circumstance
would seriously undermine the principle that agencies should
provide regulated parties “fair warning of the conduct [a reg-
ulation] prohibits or requires.” Gates & Fox Co. v. Occupa-
tional Safety and Health Review Comm’n, 790 F. 2d 154,
156 (CADC 1986) (Scalia, J.)."> Indeed, it would result in
precisely the kind of “unfair surprise” against which our
cases have long warned. See Long Island Care at Home,
Ltd. v. Coke, 551 U. S. 158, 170-171 (2007) (deferring to new
interpretation that “create[d] no unfair surprise” because
agency had proceeded through notice-and-comment rule-
making); Martin v. Occupational Safety and Health Review
Comm’n, 499 U. S. 144, 158 (1991) (identifying “adequacy of
notice to regulated parties” as one factor relevant to the rea-
sonableness of the agency’s interpretation); NLRB v. Bell
Aerospace Co., 416 U. S. 267, 295 (1974) (suggesting that an

15 Accord, Phelps Dodge Corp. v. Federal Mine Safety and Health Re-
view Comm’n, 681 F. 2d 1189, 1192 (CA9 1982) (recognizing that “the ap-
plication of a regulation in a particular situation may be challenged on the
ground that it does not give fair warning that the allegedly violative con-
duct was prohibited”); Kropp Forge Co. v. Secretary of Labor, 657 F. 2d
119, 122 (CAT 1981) (refusing to impose sanctions where standard the reg-
ulated party allegedly violated “d[id] not provide ‘fair warning’ of what is
required or prohibited”); Dravo Corp. v. Occupational Safety and Health
Review Comm’n, 613 F. 2d 1227, 1232-1233 (CA3 1980) (rejecting agency’s
expansive interpretation where agency did not “state with ascertainable
certainty what is meant by the standards [it] ha[d] promulgated” (internal
quotation marks omitted; emphasis deleted)); Diamond Roofing Co. v. Oc-
cupational Safety and Health Review Comm’n, 528 F. 2d 645, 649 (CA5
1976) (explaining that “statutes and regulations which allow monetary
penalties against those who violate them” must “give an employer fair
warning of the conduct [they] prohibi[t] or requir[e]”); 1 R. Pierce, Admin-
istrative Law Treatise §6.11, p. 543 (6th ed. 2010) (observing that “[iln
penalty cases, courts will not accord substantial deference to an agency’s
interpretation of an ambiguous rule in circumstances where the rule did
not place the individual or firm on notice that the conduct at issue consti-
tuted a violation of a rule”).
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agency should not change an interpretation in an adjudica-
tive proceeding where doing so would impose “new liabil-
ity . . . on individuals for past actions which were taken in
good-faith reliance on [agency] pronouncements” or in a case
involving “fines or damages”).

This case well illustrates the point. Until 2009, the phar-
maceutical industry had little reason to suspect that its long-
standing practice of treating detailers as exempt outside
salesmen transgressed the FLSA. The statute and regu-
lations certainly do not provide clear notice of this. The
general regulation adopts the broad statutory definition of
“sale,” and that definition, in turn, employs the broad catch-
all phrase “other disposition.” See 29 CFR §541.500(a)(1).
This catchall phrase could reasonably be construed to encom-
pass a nonbinding commitment from a physician to prescribe
a particular drug, and nothing in the statutory or regulatory
text or the DOL’s prior guidance plainly requires a contrary
reading. See Preamble 22162 (explaining that an employee
must “in some sense” make a sale); 1940 Report 46 (same).

Even more important, despite the industry’s decades-long
practice of classifying pharmaceutical detailers as exempt
employees, the DOL never initiated any enforcement actions
with respect to detailers or otherwise suggested that it
thought the industry was acting unlawfully.'®* We acknowl-
edge that an agency’s enforcement decisions are informed by
a host of factors, some bearing no relation to the agency’s
views regarding whether a violation has occurred. See,
e. g., Heckler v. Chaney, 470 U. S. 821, 831 (1985) (noting that

16Tt appears that the DOL only once directly opined on the exempt sta-
tus of detailers prior to 2009. In 1945, the Wage and Hour Division issued
an opinion letter tentatively concluding that “medical detailists” who
performed “work . . . aimed at increasing the use of [their employer’s]
product in hospitals and through physicians’ recommendations” qualified
as administrative employees. Applicability of Exemption for Administra-
tive Employees to Medical Detailists, Letter Ruling (May 19, 1945), 1 CCH
Labor Law Service, Federal Wage-Hour Guide 133,093. But that letter
did not address the outside salesman exemption.


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710

http:unlawfully.16

158 CHRISTOPHER ». SMITHKLINE BEECHAM CORP.

Opinion of the Court

“an agency decision not to enforce often involves a compli-
cated balancing of a number of factors which are peculiarly
within its expertise”). But where, as here, an agency’s an-
nouncement of its interpretation is preceded by a very
lengthy period of conspicuous inaction, the potential for un-
fair surprise is acute. As the Seventh Circuit has noted,
while it may be “possible for an entire industry to be in viola-
tion of the [FLSA] for a long time without the Labor Depart-
ment noticing,” the “more plausible hypothesis” is that the
Department did not think the industry’s practice was unlaw-
ful. Dong Yi v. Sterling Collision Centers, Inc., 480 F. 3d
505, 510-511 (2007). There are now approximately 90,000
pharmaceutical sales representatives; the nature of their
work has not materially changed for decades and is well
known; these employees are well paid; and like quintessential
outside salesmen, they do not punch a clock and often work
more than 40 hours per week. Other than acquiescence, no
explanation for the DOL's inaction is plausible.

Our practice of deferring to an agency’s interpretation of
its own ambiguous regulations undoubtedly has important
advantages,'” but this practice also creates a risk that agen-
cies will promulgate vague and open-ended regulations that
they can later interpret as they see fit, thereby “frustrat[ing]
the notice and predictability purposes of rulemaking.” Talk
America, Inc. v. Michigan Bell Telephone Co., 564 U. S. 50,
69 (2011) (ScALIA, J., concurring); see also Stephenson &
Pogoriler, Seminole Rock’s Domain, 79 Geo. Wash. L. Rev.
1449, 1461-1462 (2011); Manning, Constitutional Structure
and Judicial Deference to Agency Interpretations of Agency
Rules, 96 Colum. L. Rev. 612, 655668 (1996). It is one thing

"For instance, it “makes the job of a reviewing court much easier, and
since it usually produces affirmance of the agency’s view without conflict
in the Circuits, it imparts (once the agency has spoken to clarify the regu-
lation) certainty and predictability to the administrative process.” Tualk
America, Inc. v. Michigan Bell Telephone Co., 564 U.S. 50, 69 (2011)
(SCALIA, J., concurring).
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to expect regulated parties to conform their conduct to an
agency’s interpretations once the agency announces them; it
is quite another to require regulated parties to divine the
agency’s interpretations in advance or else be held liable
when the agency announces its interpretations for the first
time in an enforcement proceeding and demands deference.

Accordingly, whatever the general merits of Auer defer-
ence, it is unwarranted here. We instead accord the Depart-
ment’s interpretation a measure of deference proportional to
the “‘thoroughness evident in its consideration, the validity
of its reasoning, its consistency with earlier and later pro-
nouncements, and all those factors which give it power to
persuade.”” United States v. Mead Corp., 533 U. S. 218, 228
(2001) (quoting Skidmore v. Swift & Co., 323 U. S. 134, 140
(1944)).

B

We find the DOL’s interpretation of its regulations quite
unpersuasive. The interpretation to which we are now
asked to defer—that a sale demands a transfer of title—
plainly lacks the hallmarks of thorough consideration. Be-
cause the DOL first announced its view that pharmaceutical
sales representatives do not qualify as outside salesmen in a
series of amicus briefs, there was no opportunity for public
comment, and the interpretation that initially emerged from
the Department’s internal decisionmaking process proved to
be untenable. After arguing successfully in the Second Cir-
cuit and then unsucessfully in the Ninth Circuit that a sale
for present purposes simply requires a “consummated trans-
action,” the DOL advanced a different interpretation in this
Court. Here, the DOL’s brief states unequivocally that “[a]n
employee does not make a ‘sale’ for purposes of the ‘outside
salesman’ exemption unless he actually transfers title to the
property at issue.” U. S. Brief 12-13.

This new interpretation is flatly inconsistent with the
FLSA, which defines “sale” to mean, inter alia, a “consign-
ment for sale.” A “consignment for sale” does not involve
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the transfer of title. See, e. g., Sturm v. Boker, 150 U. S. 312,
330 (1893) (“The agency to sell and return the proceeds, or
the specific goods if not sold . . . does not involve a change of
title”); Hawkland, Consignment Selling Under the Uniform
Commercial Code, 67 Com. L. J. 146, 147 (1962) (explaining
that “‘[a] consignment of goods for sale does not pass the
title at any time, nor does it contemplate that it should be
passed’” (quoting Rio Grande Oil Co. v. Miller Rubber Co.
of N. Y, 31 Ariz. 84, 87, 250 P. 564, 565 (1926))).

The DOL cannot salvage its interpretation by arguing that
a “consignment for sale” may eventually result in the trans-
fer of title (from the consignor to the ultimate purchaser if
the consignee in fact sells the good). Much the same may
be said about a physician’s nonbinding commitment to pre-
scribe a particular product in an appropriate case. In that
situation, too, agreement may eventually result in the trans-
fer of title (from the manufacturer to a pharmacy and ulti-
mately to the patient for whom the drug is prescribed).

In support of its new interpretation, the DOL relies heav-
ily on its sales regulation, which states in part that “[s]ales
[for present purposes] include the transfer of title to tangible
property,” 29 CFR §541.501(b) (emphasis added). This reg-
ulation, however, provides little support for the DOL’s posi-
tion. The DOL reads the sales regulation to mean that a
“sale” mecessarily includes the transfer of title, but that is
not what the regulation says. And it seems clear that that
is not what the regulation means. The sentence just subse-
quent to the one on which the DOL relies, echoing the terms
of the FLSA, makes clear that a “consignment for sale” qual-
ifies as a sale. Since a consignment for sale does not involve
a transfer of title, it is apparent that the sales regulation
does not mean that a sale must include a transfer of title,
only that transactions involving a transfer of title are in-
cluded within the term “sale.”

Petitioners invite us to look past the DOL’s “determination
that a sale must involve the transfer of title” and instead
defer to the Department’s “explanation that obtaining a non-
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binding commitment to prescribe a drug constitutes promo-
tion, and not sales.” Reply Brief 17. The problem with the
DOL’s interpretation of the promotion-work regulation, how-
ever, is that it depends almost entirely on the DOL’s flawed
transfer-of-title interpretation. The promotion-work reg-
ulation does not distinguish between promotion work and
sales; rather, it distinguishes between exempt promotion
work and nonexempt promotion work. Since promotion
work that is performed incidental to an employee’s own sales
is exempt, the DOL’s conclusion that pharmaceutical detail-
ers perform only nonexempt promotion work is only as
strong as the reasoning underlying its conclusion that those
employees do not make sales. For the reasons already dis-
cussed, we find this reasoning wholly unpersuasive.

In light of our conclusion that the DOL’s interpretation
is neither entitled to Auer deference nor persuasive in its
own right, we must employ traditional tools of interpreta-
tion to determine whether petitioners are exempt outside
salesmen.

C

1

We begin with the text of the FLSA. Although the provi-
sion that establishes the overtime salesman exemption does
not furnish a clear answer to the question before us, it
provides at least one interpretive clue: It exempts anyone
“employed . . . in the capacity of [an] outside salesman.”
29 U. S. C. §213(a)(1) (emphasis added). “Capacity,” used in
this sense, means “[oJutward condition or circumstances; re-
lation; character; position.” Webster’s New International
Dictionary 396 (2d ed. 1934); see also 2 Oxford English
Dictionary 89 (def. 9) (1933) (“[plosition, condition, character,
relation”). The statute’s emphasis on the “capacity” of the
employee counsels in favor of a functional, rather than a for-
mal, inquiry, one that views an employee’s responsibilities
in the context of the particular industry in which the em-
ployee works.
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The DOL’s regulations provide additional guidance. The
general regulation defines an outside salesman as an em-
ployee whose primary duty is “making sales,” and it adopts
the statutory definition of “sale.” 29 CFR §541.500(a)(1)().
This definition contains at least three important textual
clues. First, the definition is introduced with the verb “in-
cludes” instead of “means.” This word choice is significant
because it makes clear that the examples enumerated in the
text are intended to be illustrative, not exhaustive. See
Burgess v. United States, 5563 U. S. 124, 131, n. 3 (2008) (ex-
plaining that “[a] term whose statutory definition declares
what it ‘includes’ is more susceptible to extension of meaning
. . . than where . . . the definition declares what a term
‘means’” (alteration in original, some internal quotation
marks omitted)). Indeed, Congress used the narrower word
“means” in other provisions of the FLSA when it wanted
to cabin a definition to a specific list of enumerated items.
See, e. g., 29 U. S. C. §203(a) (“ ‘Person’ means an individual,
partnership, association, corporation, business trust, legal
representative, or any organized group of persons” (empha-
sis added)).

Second, the list of transactions included in the statutory
definition of sale is modified by the word “any.” We have
recognized that the modifier “any” can mean “different
things depending upon the setting,” Nixon v. Missouri Mu-
nicipal League, 541 U. S. 125, 132 (2004), but in the context
of 29 U. S. C. §203(k), it is best read to mean “‘one or some
indiscriminately of whatever kind,”” United States v. Gonza-
les, 520 U. S. 1, 5 (1997) (quoting Webster’s Third 97 (1976)).
That is so because Congress defined “sale” to include both
the unmodified word “sale” and transactions that might not
be considered sales in a technical sense, including exchanges
and consignments for sale.!®

18 Given that the FLSA provides its own definition of “sale” that is more
expansive than the term’s ordinary meaning, the DOL’s reliance on diction-
ary definitions of the word “sale” is misplaced. See, e.g., Burgess
v. United States, 553 U. S. 124, 130 (2008) (noting that “[wlhen a statute
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Third, Congress also included a broad catchall phrase:
“other disposition.” Neither the statute nor the regulations
define “disposition,” but dictionary definitions of the term
range from “relinquishment or alienation” to “arrangement.”
See Webster’s New International Dictionary 644 (def. 1(b))
(1927) (“[t]he getting rid, or making over, of anything; relin-
quishment or alienation”); ibid. (def. 1(a)) (“[t]he ordering,
regulating, or administering of anything”); 3 Oxford English
Dictionary, at 493 (def. 4) (“[t]he action of disposing of, putting
away, getting rid of, making over, etc.”); ibid. (def. 1) (“[t]he
action of setting in order, or condition of being set in order;
arrangement, order”). We agree with the DOL that the rule
of ejusdem generis should guide our interpretation of the
catchall phrase, since it follows a list of specific items.’? But
the limit the DOL posits, one that would confine the phrase to
dispositions involving “contract[s] for the exchange of goods or
services in return for value,” see U. S. Brief 20, is much too
narrow, as is petitioners’ view that a sale requires a “firm
agreement” or “firm commitment” to buy, see Tr. of Oral Arg.
64, 66. These interpretations would defeat Congress’ intent
to define “sale” in a broad manner and render the general stat-
utory language meaningless. See United States v. Alpers,
338 U. S. 680, 682 (1950) (instructing that rule of ejusdem gene-
ris cannot be employed to “obscure and defeat the intent and
purpose of Congress” or “render general words meaningless”).
Indeed, we are hard pressed to think of any contract for the
exchange of goods or services in return for value or any firm
agreement to buy that would not also fall within one of the spe-
cifically enumerated categories.?

includes an explicit definition, we must follow that definition” (internal
quotation marks omitted)).

¥ The canon of ejusdem generis “limits general terms [that] follow spe-
cific ones to matters similar to those specified.” CSX Transp., Inc. v.
Alabama Dept. of Revenue, 562 U. S. 277, 294 (2011) (alteration in original;
internal quotation marks omitted).

20The dissent’s approach suffers from the same flaw. The dissent con-
tends that, in order to make a sale, an employee must at least obtain a
“firm commitment to buy.” Post, at 178 (opinion of BREYER, J.). But
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The specific list of transactions that precedes the phrase
“other disposition” seems to us to represent an attempt to
accommodate industry-by-industry variations in methods of
selling commodities. Consequently, we think that the catch-
all phrase “other disposition” is most reasonably interpreted
as including those arrangements that are tantamount, in a
particular industry, to a paradigmatic sale of a commodity.

Nothing in the remaining regulations requires a narrower
construction.?? As discussed above, the sales regulation in-
structs that sales within the meaning of 29 U. S. C. §203(k)
“include the transfer of title to tangible property,” 29 CFR
§541.501(b) (emphasis added), but this regulation in no way
limits the broad statutory definition of “sale.” And although
the promotion-work regulation distinguishes between pro-
motion work that is incidental to an employee’s own sales
and work that is incidental to sales made by someone else,
see §541.503(a), this distinction tells us nothing about the
meaning of “sale.” 2

when an employee who has extended an offer to sell obtains a “firm com-
mitment to buy,” that transaction amounts to a “contract to sell.” Given
that a “contract to sell” already falls within the statutory definition of
“sale,” the dissent’s interpretation would strip the catchall phrase of inde-
pendent meaning.

2 In the past, we have stated that exemptions to the FLSA must be
“narrowly construed against the employers seeking to assert them and
their application limited to those [cases] plainly and unmistakably within
their terms and spirit.” Arnold v. Ben Kanowsky, Inc., 361 U. S. 388,
392 (1960). Petitioners and the DOL contend that Arnold requires us to
construe the outside salesman exemption narrowly, but Arnold is inappo-
site where, as here, we are interpreting a general definition that applies
throughout the FLSA.

2The dissent’s view that pharmaceutical detailers are more naturally
characterized as nonexempt promotional employees than as exempt out-
side salesmen relies heavily on the DOL’s explanation in its 1940 Report
that “sales promotion men” are not salesmen. See post, at 175; see also
1940 Report 46. There, the Department described a “sales promotion
man” as an employee who merely “pav[es] the way for salesmen” and who
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Given our interpretation of “other disposition,” it follows
that petitioners made sales for purposes of the FLSA and
therefore are exempt outside salesmen within the meaning
of the DOL’s regulations. Obtaining a nonbinding commit-
ment from a physician to prescribe one of respondent’s drugs
is the most that petitioners were able to do to ensure the
eventual disposition of the products that respondent sells.?
This kind of arrangement, in the unique regulatory envi-
ronment within which pharmaceutical companies must oper-
ate, comfortably falls within the catchall category of “other
disposition.”

That petitioners bear all of the external indicia of salesmen
provides further support for our conclusion. Petitioners
were hired for their sales experience. They were trained to

frequently “deals with retailers who are not customers of his own em-
ployer but of his employer’s customer” and is “interested in sales by the
retailer, not to the retailer.” Ibid. The dissent asserts that detailers are
analogous to “sales promotion men” because they deal with “individuals,
namely doctors, ‘Who are not customers’ of their own employer” and “are
primarily interested in sales authorized by the doctor, not to the doctor.”
Post, at 175. But this comparison is inapt. The equivalent of a “sales
promotion man” in the pharmaceutical industry would be an employee who
promotes a manufacturer’s products to the retail pharmacies that sell the
products after purchasing them from a wholesaler or distributor. Detail-
ers, by contrast, obtain nonbinding commitments from the gatekeepers
who must prescribe the product if any sale is to take place at all.

2 Our point is not, as the dissent suggests, that any employee who does
the most that he or she is able to do in a particular position to ensure the
eventual sale of a product should qualify as an exempt outside salesman.
See post, at 177 (noting that “the ‘most’ a California firm’s marketing em-
ployee may be able ‘to do’ to secure orders from New York customers is
to post an advertisement on the Internet”). Rather, our point is that,
when an entire industry is constrained by law or regulation from selling
its products in the ordinary manner, an employee who functions in all
relevant respects as an outside salesman should not be excluded from that
category based on technicalities.
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close each sales call by obtaining the maximum commitment
possible from the physician. They worked away from the
office, with minimal supervision, and they were rewarded for
their efforts with incentive compensation. It would be
anomalous to require respondent to compensate petitioners
for overtime, while at the same time exempting employees
who function identically to petitioners in every respect ex-
cept that they sell physician-administered drugs, such as
vaccines and other injectable pharmaceuticals, that are or-
dered by the physician directly rather than purchased by
the end user at a pharmacy with a prescription from the
physician.

Our holding also comports with the apparent purpose of
the FLSA’s exemption for outside salesmen. The exemp-
tion is premised on the belief that exempt employees “typi-
cally earned salaries well above the minimum wage” and
enjoyed other benefits that “se[t] them apart from the non-
exempt workers entitled to overtime pay.” Preamble 22124.
It was also thought that exempt employees performed a kind
of work that “was difficult to standardize to any time frame
and could not be easily spread to other workers after 40
hours in a week, making compliance with the overtime provi-
sions difficult and generally precluding the potential job
expansion intended by the FLSA’s time-and-a-half overtime
premium.” Ibid. Petitioners—each of whom earned an
average of more than $70,000 per year and spent between
10 and 20 hours outside normal business hours each week
performing work related to his assigned portfolio of drugs
in his assigned sales territory—are hardly the kind of em-
ployees that the FLSA was intended to protect. And it
would be challenging, to say the least, for pharmaceutical
companies to compensate detailers for overtime going for-
ward without significantly changing the nature of that posi-
tion. See, e. g., Brief for Pharmaceutical Research and Man-
ufacturers of America (PhRMA) as Amicus Curiae 14-20
(explaining that “key aspects of [detailers’] jobs as they are


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


Cite as: 567 U. S. 142 (2012) 167

Opinion of the Court

currently structured are fundamentally incompatible with
treating [detailers] as hourly employees”).

3

The remaining arguments advanced by petitioners and the
dissent are unavailing. Petitioners contend that detailers
are more naturally classified as nonexempt promotional em-
ployees who merely stimulate sales made by others than as
exempt outside salesmen. They point out that respondent’s
prescription drugs are not actually sold until distributors
and retail pharmacies order the drugs from other employees.
See Reply Brief 7. Those employees,* they reason, are the
true salesmen in the industry, not detailers. This formalis-
tic argument is inconsistent with the realistic approach that
the outside salesman exemption is meant to reflect.

Petitioners’ theory seems to be that an employee is prop-
erly classified as a nonexempt promotional employee when-
ever there is another employee who actually makes the sale
in a technical sense. But, taken to its extreme, petitioners’
theory would require that we treat as a nonexempt promo-
tional employee a manufacturer’s representative who takes
an order from a retailer but then transfers the order to a
jobber’s employee to be filled, or a car salesman who receives
a commitment to buy but then asks his or her assistant to
enter the order into the computer. This formalistic ap-
proach would be difficult to reconcile with the broad lan-
guage of the regulations and the statutory definition of
“sale,” and it is in significant tension with the DOL’s past

24 According to one of respondent’s amici, most pharmaceutical compa-
nies “have systems in place to maintain the inventories of wholesalers and
retailers of prescription drugs (consisting mainly of periodic restocking
pursuant to a general contract), [and] these systems are largely ministerial
and require only a few employees to administer them.” Brief for PARMA
24; see also ibid. (explaining that one of its members employs more than
2,000 pharmaceutical sales representatives but “fewer than ten employees
who are responsible for processing orders from retailers and wholesalers,
a ratio that is typical of how the industry is structured”).
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practice. See 1949 Report 83 (explaining that the manufac-
turer’s representative was clearly “performing sales work
regardless of the fact that the order is filled by the jobber
rather than directly by his own employer”); Preamble 22162
(noting that “technological changes in how orders are taken
and processed should not preclude the exemption for employ-
ees who in some sense make the sales”).

Petitioners additionally argue that detailers are the funec-
tional equivalent of employees who sell a “concept,” and they
point to Wage and Hour Division opinion letters, as well as
lower court decisions, deeming such employees nonexempt.
See Brief for Petitioners 47-48. Two of these opinions, how-
ever, concerned employees who were more analogous to buy-
ers than to sellers. See Clements v. Serco, Inc., 530 F. 3d
1224, 1229-1230, n. 4 (CA10 2008) (explaining that, although
military recruiters “[iln a loose sense” were “selling the
Army’s services,” it was the Army that would “paly] for the
services of the recruits who enlist”); Opinion Letter from
DOL, Wage and Hour Div. (Aug. 19, 1994), 1994 WL 1004855
(explaining that selling the “concept” of organ donation “is
similar to that of outside buyers who in a very loose sense
are sometimes described as selling their employer’s ‘service’
to the person for whom they obtain their goods”). And the
other two opinions are likewise inapposite. One concerned
employees who were not selling a good or service at all, see
Opinion Letter from DOL, Wage and Hour Div., FLSA 2006—
16 (May 22, 2006), 2006 WL 1698305 (concluding that employ-
ees who solicit charitable contributions are not exempt), and
the other concerned employees who were incapable of selling
any good or service because their employer had yet to extend
an offer, see Opinion Letter from DOL, Wage and Hour Div.
(Apr. 20, 1999), 1999 WL 1002391 (concluding that college
recruiters are not exempt because they merely induce quali-
fied customers to apply to the college, and the college “in
turn decides whether to make a contractual offer of its edu-
cational services to the applicant”).
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Finally, the dissent posits that the “primary duty” of a
pharmaceutical detailer is not “to obtain a promise to pre-
scribe a particular drug,” but rather to “provid[e] informa-
tion so that the doctor will keep the drug in mind with an
eye toward using it when appropriate.” Post, at 174. But
the record in this case belies that contention. Petitioners’
end goal was not merely to make physicians aware of the
medically appropriate uses of a particular drug. Rather, it
was to convince physicians actually to prescribe the drug in
appropriate cases. See App. to Pet. for Cert. 40a (finding
that petitioners’ “primary objective was convincing physi-
cians to prescribe [respondent’s] products to their patients”).

* * *

For these reasons, we conclude that petitioners qualify as
outside salesmen under the most reasonable interpretation
of the DOL’s regulations. The judgment of the Court of Ap-
peals is

Affirmed.

JUSTICE BREYER, with whom JUSTICE GINSBURG, JUS-
TICE SOTOMAYOR, and JUSTICE KAGAN join, dissenting.

The Fair Labor Standards Act of 1938 (FLSA) exempts
from federal maximum hour and minimum wage require-
ments “any employee employed . . . in the capacity of outside
salesman.” 29 U. S. C. §213(a)(1). The question is whether
drug company detailers fall within the scope of the term
“outside salesman.” In my view, they do not.

I

The Court describes the essential aspects of the detailer’s
job as follows: First, the detailer “provide[s] information to
physicians about the company’s products in hopes of persuad-
ing them to write prescriptions for the products in appro-
priate cases.” Ante, at 150. Second, the detailers “cal[l] on
physicians in an assigned sales territory to discuss the fea-
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tures, benefits, and risks of an assigned portfolio of respond-
ent’s prescription drugs,” and they seek a “nonbinding com-
mitment from the physician to prescribe those drugs in
appropriate cases . ...” Ante, at 151 (footnote omitted).
Third, the detailers’ compensation includes an “incentive” el-
ement “based on the sales volume or market share of their
assigned drugs in their assigned sales territories.” Ibid.
The Court adds that the detailers work with “only minimal
supervision” and beyond normal business hours “attending
events, reviewing product information, returning phone
calls, responding to e-mails, and performing other miscella-
neous tasks.” Ibid.

As summarized, I agree with the Court’s description of the
job. In light of important, near-contemporaneous differ-
ences in the Justice Department’s views as to the meaning
of relevant Labor Department regulations, see ante, at 153—
154, T also agree that we should not give the Solicitor Gen-
eral’s current interpretive view any especially favorable
weight, ante, at 159. Thus, I am willing to assume, with the
Court, that we should determine whether the statutory term
covers the detailer’s job as here described through our inde-
pendent examination of the statute’s language and the re-
lated Labor Department regulations. But, I conclude on
that basis that a detailer is not an “outside salesman.”

II

The FLSA does not itself define the term “outside sales-
man.” Rather, it exempts from wage and hour require-
ments “any employee employed . . . in the capacity of outside
salesman (as such terms are defined and delimited from
time to time by regqulations of the Secretary).” 29 U.S. C.
§213(a)(1) (emphasis added). Thus, we must look to relevant
Labor Department regulations to answer the question. See
Chevron U. S. A. Inc. v. Natural Resources Defense Council,
Inc., 467 U. S. 837 (1984); see also Long Island Care at Home,
Ltd. v. Coke, 551 U. S. 158, 165 (2007) (explaining that “the
FLSA explicitly leaves gaps” to be filled by regulations).
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There are three relevant regulations. The first is entitled
“General rule for outside sales employees,” 29 CFR §541.500
(2011); the second is entitled “Making sales or obtaining or-
ders,” §541.501; and the third is entitled “Promotion work,”
§541.503. The relevant language of the first two regulations
is similar. The first says that the term “‘employee em-
ployed in the capacity of outside salesman’ . . . shall mean
any employee . . . [wlhose primary duty is: (i) making sales
within the meaning of section 3(k) of the Act, or (ii) obtaining
orders or contracts for services or for the use of facili-
ties . . ..” §541.500(a)(1). The second regulation tells us
that the first regulation “requires that the employee be en-
gaged in . . . (1) Making sales within the meaning of section
3(k) of the Act, or (2) Obtaining orders or contracts for serv-
ices or for the use of facilities.” §541.501(a).

The second part of these quoted passages is irrelevant
here, for it concerns matters not at issue, namely, “orders
or contracts for services or for the use of facilities.” The
remaining parts of the two regulations are similarly irrele-
vant. See Appendix, infra. Thus, the relevant portions of
the first two regulations say simply that the employee’s “pri-
mary duty” must be “making sales within the meaning of
section 3(k) of the Act.” And §3(k) of the Act says that the
word “‘Sale’ or ‘sell’ includes any sale, exchange, contract to
sell, consignment for sale, shipment for sale, or other disposi-
tion.” 29 U. S. C. §203(k).

Unless we give the words of the statute and regulations
some special meaning, a detailer’s primary duty is not that
of “making sales” or the equivalent. A detailer might con-
vince a doctor to prescribe a drug for a particular kind of
patient. If the doctor encounters such a patient, he might
prescribe the drug. The doctor’s client, the patient, might
take the prescription to a pharmacist and ask the pharmacist
to fill the prescription. If so, the pharmacist might sell the
manufacturer’s drug to the patient, or might substitute a ge-
neric version. But it is the pharmacist, not the detailer, who
will have sold the drug.
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To put the same fairly obvious point in the language of the
regulations and of § 3(k) of the FLSA, see 29 U. S. C. §203(k),
the detailer does not “sell” anything to the doctor. See
Black’s Law Dictionary 1454 (9th ed. 2009) (defining “sale”
as “[t]he transfer of property or title for a price”). Nor does
he, during the course of that visit or immediately thereafter,
“exchange” the manufacturer’s product for money or for any-
thing else. He enters into no “contract to sell” on behalf
of anyone. He “consign[s]” nothing “for sale.” He “shipl[s]”
nothing for sale. He does not “dispos[e]” of any product
at all.

What the detailer does is inform the doctor about the na-
ture of the manufacturer’s drugs and explain their uses, their
virtues, their drawbacks, and their limitations. The detailer
may well try to convince the doctor to prescribe the manu-
facturer’s drugs for patients. And if the detailer is success-
ful, the doctor will make a “nonbinding commitment” to
write prescriptions using one or more of those drugs where
appropriate. If followed, that “nonbinding commitment” is,
at most, a nonbinding promise to consider advising a patient
to use a drug where medical indications so indicate (if the
doctor encounters such a patient), and to write a prescription
that will likely (but may not) lead that person to order that
drug under its brand name from the pharmacy. (I say “may
not” because 30% of patients in a 2-year period have not
filled a prescription given to them by a doctor. See USA
Today, Kaiser Family Foundation, Harvard School of Public
Health, The Public on Prescription Drugs and Pharma-
ceutical Companies 3 (2008), online at http://www.kff.org/
kaiserpolls/upload/7748.pdf (all Internet materials as visited
June 13, 2012, and available in Clerk of Court’s case file).
And when patients do fill prescriptions, 75% are filled with
generic drugs. See Dept. of Health and Human Services,
Office of the Assistant Secretary for Planning and Evalua-
tion, Office of Science and Data Policy, Expanding the Use
of Generic Drugs 2 (2010).)
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Where in this process does the detailer sell the product?
At most he obtains from the doctor a “nonbinding commit-
ment” to advise his patient to take the drug (or perhaps a
generic equivalent) as well as to write any necessary pre-
seription. I put to the side the fact that neither the Court
nor the record explains exactly what a “nonbinding commit-
ment” is. Like a “definite maybe,” an “impossible solution,”
or a “theoretical experience,” a “nonbinding commitment”
seems to claim more than it can deliver. Regardless, other
than in colloquial speech, to obtain a commitment to advise
a client to buy a product is not to obtain a commitment to
sell that product, no matter how often the client takes the
advice (or the patient does what the doctor recommends).

The third regulation, entitled “Promotion work,” lends
support to this view. That is because the detailer’s work
as described above is best viewed as promotion work. The
regulation makes clear that promotion work falls within the
statutory exemption only when the promotion work “is actu-
ally performed incidental to and in conjunction with an
employee’s own outside sales or solicitations.” 29 CFR
§541.503(a) (emphasis added). But it is not exempt if it is
“incidental to sales made, or to be made, by someone else.”
Ibid.

The detailer’s work, in my view, is more naturally charac-
terized as involving “[pJromotional activities designed to
stimulate sales . . . made by someone else,” §541.503(b), e. g.,
the pharmacist or the wholesaler, than as involving “[p]romo-
tional activities designed to stimulate” the detailer’s “own
sales.”

Three other relevant documents support this reading.
First, the Pharmaceutical Research and Manufacturers of
America (PhRMA), of which respondent is a member, pub-
lishes a “Code on Interactions with Healthcare Professionals.”
See PhRMA, Code on Interactions with Healthcare Profes-
sionals (rev. July 2008) (PhRMA Code), online at http:/www.
phrma.org/sites/default/files/108/phrma_marketing code_
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2008.pdf. The PhRMA Code describes a detailer’s job in
some depth. It consistently refers to detailers as “deliver-
ing accurate, up-to-date information to healthcare profes-
sionals,” 7d., at 14, and it stresses the importance of a doc-
tor’s treatment decision being based “solely on each patient’s
medical needs” and the doctor’s “medical knowledge and ex-
perience,” id., at 2. The PhRMA Code also forbids the of-
fering or providing of anything “in a manner or on conditions
that would interfere with the independence of a healthcare
professional’s prescribing practices.” Id., at 13. But the
PhRMA Code nowhere refers to detailers as if they were
salesmen, rather than providers of information, nor does it
refer to any kind of commitment.

To the contrary, the document makes clear that the phar-
maceutical industry itself understands that it cannot be a
detailer’s “primary duty” to obtain a nonbinding commit-
ment, for, in respect to many doctors, such a commitment
taken alone is unlikely to make a significant difference to
their doctor’s use of a particular drug. When a particular
drug, say Drug D, constitutes the best treatment for a partic-
ular patient, a knowledgeable doctor should (hence likely
will) prescribe it irrespective of any nonbinding commit-
ment to do so. Where some other drug, however, is likely
to prove more beneficial for a particular patient, that doctor
should not (hence likely will not) presecribe Drug D irrespec-
tive of any nonbinding commitment to the contrary.

At a minimum, the document explains why a detailer
should not (hence likely does not) see himself as seeking pri-
marily to obtain a promise to prescribe a particular drug, as
opposed to providing information so that the doctor will keep
the drug in mind with an eye toward using it when appro-
priate. And because the detailer’s “primary duty” is infor-
mational, as opposed to sales oriented, he fails to qualify as
an outside salesman. See §541.500(a)(1)(i) (restricting the
outside salesman exemption to employees “[wlhose primary
duty is . . . making sales” (emphasis added)). A detailer op-
erating in accord with the PhARMA Code “sells” the product
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only in the way advertisers (particularly very low key adver-
tisers) “sell” a product: by creating demand for the product,
not by taking orders.

Second, a Labor Department Wage and Hour Division re-
port written in 1940 further describes the work of “sales
promotion men.” See Report and Recommendations of the
Presiding Officer at Hearings Preliminary to Redefinition
(1940 Report). The 1940 Report says that such individuals
“pavle] the way” for sales by others. Id., at 46. “Fre-
quently,” they deal “with [the] retailers who are not custom-
ers of [their] own employer but of [their] employer’s cus-
tomer.” Ibid. And they are “primarily interested in sales
by the retailer, not to the retailer.” Ibid. “[T]hey do not
make actual sales,” and they “are admittedly not outside
salesmen.” Ibid.

Like the “sales promotion men,” the detailers before us
deal with individuals, namely, doctors, “who are not custom-
ers” of their own employer. And the detailers are primarily
interested in sales authorized by the doctor, not to the doc-
tor. According to the 1940 Report, sales promotion men are
not “outside salesmen,” primarily because they seek to bring
about not their own sales but sales by others. Thus, the
detailers in this case are not “outside salesmen.”

Third, a Wage and Hour Division Report written in 1949
notes that where “work is promotional in nature it is some-
times difficult to determine whether it is incidental to the
employee’s own sales work.” See Dept. of Labor, Wage and
Hour and Public Contracts Divs., Report and Recommenda-
tions on Proposed Revisions of Regulations, Part 541, p. 82
(1949) (1949 Report). It adds that in borderline cases

“the test is whether the person is actually engaged in
activities directed toward the consummation of his own
sales, at least to the extent of obtaining a commitment
to buy from the person to whom he is selling. If his
efforts are directed toward stimulating the sales of his
company generally rather than the consummation of his
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own specific sales his activities are not exempt.” Id., at
83 (emphasis added).

The 1949 Report also refers to a

“company representative who visits chain stores, ar-
ranges the merchandise on shelves, replenishes stock
..., consults with the manager as to the requirements
of the store, fills out a requisition for the quantity
wanted and leaves it with the store manager to be trans-
mitted to the central warehouse of the chain-store com-
pany which later ships the quantity requested.” Id.,
at 84.

It says this company representative is not an “outside sales-
man” because he

“does not consummate the sale nor direct his efforts to-
ward the consummation of a sale (the store manager
often has no authority to buy).” Ibid.

See also 29 CFR §541.503(c) (explaining that if an employee
“does not consummate the sale nor direct efforts toward the
consummation of a sale, the work is not exempt outside
sales work”).

A detailer does not take orders, he does not consummate
a sale, and he does not direct his efforts toward the consum-
mation of any eventual sale (by the pharmacist) any more
than does the “company[’s] representative” in the 1949 Re-
port’s example. The doctor whom the detailer visits, like
the example’s store manager, “has no authority to buy.”

Taken together, the statute, regulations, ethical codes, and
Labor Department Reports indicate that the drug detailers
do not promote their “own sales,” but rather “sales made, or
to be made, by someone else.” Therefore, detailers are not

“outside salesmen.”
111

The Court’s different conclusion rests primarily upon its
interpretation of the statutory words “other disposition” as
“including those arrangements that are tantamount, in a par-
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ticular industry, to a paradigmatic sale of a commodity.”
Ante, at 164. Given the fact that the doctor buys nothing,
the fact that the detailer sells nothing to the doctor, and the
fact that any “nonbinding commitment” by the doctor must,
of ethical necessity, be of secondary importance, there is
nothing about the detailer’s visit with the doctor that makes
the visit (or what occurs during the visit) “tantamount . . . to
a paradigmatic sale.” Ante, at 164-165. See Part I, supra.

The Court adds that “[o]btaining a nonbinding commit-
ment from a physician to prescribe one of respondent’s drugs
is the most that petitioners were able to do to ensure the
eventual disposition of the products that respondent sells.”
Ante, at 165. And that may be so. But there is no “most
they are able to do” test. After all, the “most” a California
firm’s marketing employee may be able “to do” to secure
orders from New York customers is to post an advertisement
on the Internet, but that fact does not help qualify the
posting employee as a “salesman.” The Court adds that it
means to apply this test only when the law precludes “an
entire industry . . . from selling its products in the ordinary
manner.” Ibid., n. 23. But the law might preclude an in-
dustry from selling its products through an outside salesman
without thereby leading the legal term “outside salesman”
to apply to whatever is the next best thing. In any event,
the Court would be wrong to assume, if it does assume, that
there is in nearly every industry an outside salesman lurking
somewhere (if only we can find him). An industry might,
after all, sell its goods through wholesalers or retailers,
while using its own outside employees to encourage sales
only by providing third parties with critically important
information.

The Court expresses concern lest a holding that detailers
are not “salesmen” lead to holdings that the statute forbids
treating as a “salesman” an employee “who takes an order
from a retailer but then transfers the order to a jobber’s
employee to be filled,” ante, at 167, or “a car salesman who
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receives a commitment to buy but then asks his or her assist-
ant to enter the order into the computer,” ibid. But there
is no need for any such fear. Both these examples involve
employees who are salesmen because they obtain a firm com-
mitment to buy the product. See 1949 Report 83 (as to the
first example, such an employee “has obtained a commitment
from the customer”); 69 Fed. Reg. 22163 (2004) (as to the
second example, explaining that “[e]xempt status should not
depend on . .. who types the order into a computer,” but
maintaining requirement that a salesman “obtailn] a commit-
ment to buy from the person to whom he is selling”). The
problem facing the detailer is that he does not obtain any
such commitment.

Finally, the Court points to the detailers’ relatively high
pay, their uncertain hours, the location of their work, their
independence, and the fact that they frequently work over-
time, all as showing that detailers fall within the basic pur-
poses of the statutory provision that creates exceptions from
wage and hour requirements. Ante, at 151-152. The prob-
lem for the detailers, however, is that the statute seeks to
achieve its general objectives by creating certain categories
of exempt employees, one of which is the category of “outside
salesman.” It places into that category only those who sat-
isfy the definition of “outside salesman” as “defined and de-
limited from time to time by requlations of the Secretary.”
29 U.S.C. §213(a)(1) (emphasis added). And the detail-
ers do not fall within that category as defined by those
regulations.

For these reasons, with respect, I dissent.

APPENDIX
1. Title 29 CFR §541.500 (2011) provides:

“General rule for outside sales employees.

“(a) The term ‘employee employed in the capacity of
outside salesman’ in section 13(a)(1) of the Act shall
mean any employee:
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“(1) Whose primary duty is:

“(i) making sales within the meaning of section 3(k)
of the Act, or

“(ii) obtaining orders or contracts for services or for
the use of facilities for which a consideration will be paid
by the client or customer; and

“(2) Who is customarily and regularly engaged away
from the employer’s place or places of business in per-
forming such primary duty.

“(b) The term ‘primary duty’ is defined at §541.700.
In determining the primary duty of an outside sales em-
ployee, work performed incidental to and in conjunction
with the employee’s own outside sales or solicitations,
including incidental deliveries and collections, shall be
regarded as exempt outside sales work. Other work
that furthers the employee’s sales efforts also shall be
regarded as exempt work including, for example, writ-
ing sales reports, updating or revising the employee’s
sales or display catalogue, planning itineraries and at-
tending sales conferences.

“(c) The requirements of subpart G (salary require-
ments) of this part do not apply to the outside sales em-
ployees described in this section.”

2. Title 29 CFR §541.501 provides:

“Making sales or obtaining orders.

“(a) Section 541.500 requires that the employee be en-
gaged in:

“(1) Making sales within the meaning of section 3(k)
of the Act, or

“(2) Obtaining orders or contracts for services or for
the use of facilities.

“(b) Sales within the meaning of section 3(k) of the
Act include the transfer of title to tangible property, and
in certain cases, of tangible and valuable evidences of
intangible property. Section 3(k) of the Act states that
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‘sale’ or ‘sell’ includes any sale, exchange, contract to
sell, consignment for sale, shipment for sale, or other
disposition.

“(c) Exempt outside sales work includes not only the
sales of commodities, but also ‘obtaining orders or con-
tracts for services or for the use of facilities for which
a consideration will be paid by the client or customer.’
Obtaining orders for ‘the use of facilities’ includes the
selling of time on radio or television, the solicitation of
advertising for newspapers and other periodicals, and
the solicitation of freight for railroads and other trans-
portation agencies.

“(d) The word ‘services’ extends the outside sales ex-
emption to employees who sell or take orders for a
service, which may be performed for the customer by
someone other than the person taking the order.”

3. Title 29 CFR §541.503 provides:

“Promotion work.

“(a) Promotion work is one type of activity often per-
formed by persons who make sales, which may or may
not be exempt outside sales work, depending upon the
circumstances under which it is performed. Promo-
tional work that is actually performed incidental to and
in conjunction with an employee’s own outside sales or
solicitations is exempt work. On the other hand, pro-
motional work that is incidental to sales made, or to be
made, by someone else is not exempt outside sales work.
An employee who does not satisfy the requirements of
this subpart may still qualify as an exempt employee
under other subparts of this rule.

“(b) A manufacturer’s representative, for example,
may perform various types of promotional activities
such as putting up displays and posters, removing dam-
aged or spoiled stock from the merchant’s shelves or re-
arranging the merchandise. Such an employee can be
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considered an exempt outside sales employee if the em-
ployee’s primary duty is making sales or contracts.
Promotion activities directed toward consummation of
the employee’s own sales are exempt. Promotional ac-
tivities designed to stimulate sales that will be made by
someone else are not exempt outside sales work.

“(c) Another example is a company representative
who visits chain stores, arranges the merchandise on
shelves, replenishes stock by replacing old with new
merchandise, sets up displays and consults with the
store manager when inventory runs low, but does not
obtain a commitment for additional purchases. The ar-
rangement of merchandise on the shelves or the replen-
ishing of stock is not exempt work unless it is incidental
to and in conjunction with the employee’s own outside
sales. Because the employee in this instance does not
consummate the sale nor direct efforts toward the con-
summation of a sale, the work is not exempt outside
sales work.”
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SALAZAR,SECRETARY OF THE INTERIOR, ET AL. 2.
RAMAH NAVAJO CHAPTER ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE TENTH CIRCUIT

No. 11-551. Argued April 18, 2012—Decided June 18, 2012

The Indian Self-Determination and Education Assistance Act (ISDA) di-
rects the Secretary of the Interior to enter into contracts with willing
tribes under which they will provide services such as education and
law enforcement that the Federal Government otherwise would have
provided. It requires the Secretary to contract to pay the “full
amount” of “contract support costs,” 25 U. S. C. §§450j-1(a)(2), (g), sub-
ject to the availability of appropriations, §450j-1(b). In the event of a
contractual breach, tribal contractors are entitled to seek money dam-
ages under the Contract Disputes Act.

In Fiscal Years (FYs) 1994 to 2001, respondent Tribes contracted with
the Secretary to provide services. During each of those FYs, Congress
appropriated sufficient funds to pay any individual tribal contractor’s
contract support costs in full but did not appropriate enough to pay all
tribal contractors collectively. Unable to pay every contractor in full,
the Secretary paid the Tribes on a uniform, pro rata basis. Respond-
ents sued under the Contract Disputes Act for breach of contract. The
District Court granted the Government summary judgment. The
Tenth Circuit reversed, finding the Government liable to each contractor
for the full contract amount.

Held: The Government must pay each Tribe’s contract support costs in
full. Pp. 189-201.

(@) In Cherokee Nation of Okla. v. Leavitt, 543 U. S. 631, this Court
considered the Government’s promise to pay contract support costs in
ISDA self-determination contracts that made the Government’s obliga-
tion “subject to the availability of appropriations,” id., at 634-637. The
Government contended that Congress appropriated inadequate funds to
fulfill its contractual obligations to the Tribes, while meeting the
agency’s competing fiscal priorities. Because Congress appropriated
sufficient legally unrestricted funds to pay the contracts, however, the
Court held that the Government was obligated to pay those costs in full
absent “something special about the promises,” id., at 637-638.

That conclusion followed directly from well-established principles of
Government contracting law: When a Government contractor is one of
several persons to be paid out of a larger appropriation sufficient in
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itself to pay the contractor, the Government is responsible to the con-
tractor for the full amount due under the contract, even if the agency
exhausts the appropriation in service of other permissible ends. See
Ferris v. United States, 27 Ct. Cl. 542, 546. That is so “even if an
agency’s total lump-sum appropriation is insufficient to pay all” of its
contracts. Cherokee Nation, 543 U.S., at 637. This principle safe-
guards both the expectations of Government contractors and the long-
term fiscal interests of the United States. Contractors need not keep
track of agencies’ shifting priorities and competing obligations; rather,
they may trust that the Government will honor its contractual promises.
And the rule furthers “the Government’s own long-run interest as a
reliable contracting partner in the myriad workaday transaction of
its agencies.” United States v. Winstar Corp., 518 U.S. 839, 883.
Pp. 189-192.

(b) The principles underlying Cherokee Nation and Ferris control
here. Once “Congress has appropriated sufficient legally unrestricted
funds to pay the contracts at issue, the Government normally cannot
back out of a promise on grounds of ‘insufficient appropriations,’ even if
the contract uses language such as ‘subject to the availability of appro-
priations,” and even if an agency’s total lump-sum appropriation is insuf-
ficient to pay all the contracts the agency has made.” Cherokee Nation,
543 U.S., at 637. That condition is satisfied here, because Congress
made sufficient funds available to pay any individual contractor in full.
Pp. 192-194.

(¢) The Government attempts to distinguish Ferris and Cherokee Na-
tion on the ground that they involved unrestricted, lump-sum appropria-
tions, while Congress here appropriated “not to exceed” a certain
amount for contract support costs. The effect of the appropriations in
each case, however, was identical: The agency remained free to allocate
funds among multiple contractors, so long as the contracts served the
purpose Congress identified. The “not to exceed” language still has
legal effect; it prevents the Secretary from reprogramming other funds
to pay contract support costs, thereby protecting funds that Congress
envisioned for other Bureau of Indian Affairs programs.

Section 450j-1(b), which specifies that the Secretary is not required
to reduce funding for one tribe’s programs to make funds available to
another tribe, does not warrant a different result. Consistent with or-
dinary Government contracting principles, that language merely under-
scores the Secretary’s discretion to allocate funds among tribes. It
does not alter the Government’s legal obligation when the Secretary
fails to pay.

The Government’s remaining counterarguments are unpersuasive.
First, it suggests that the Secretary could violate the Anti-Deficiency
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Act, which prevents federal officers from making or authorizing an ex-
penditure or obligation exceeding an amount available in an appropria-
tion. That Act applies only to government officials, however, and does
not affect the rights of citizens contracting with the Government. Sec-
ond, the Government argues that permitting respondents to recover
from the Judgment Fund would circumvent Congress’ intent to cap total
expenditures for contract support costs. But ISDA expressly provides
that tribal contractors may sue for “money damages” under the Con-
tract Disputes Act, and any ensuing judgments are payable from the
Judgment Fund. See Cherokee Nation, 543 U.S., at 642. Third, the
Government invokes cases in which courts have rejected contractors’
attempts to recover for amounts beyond the maximum appropriated by
Congress for a particular purpose. See, e. g., Sutton v. United States,
256 U. S. 575. However, Sutton involved a specific line-item appropria-
tion for an amount beyond which the sole contractor could not recover.
This case involves several contractors, each of whom contracted within
the lump-sum amount Congress appropriated for all contractors. Un-
like the sole contractor in Sutton, they cannot reasonably be expected
to know how much remained available of Congress’ lump-sum appropria-
tion. Finally, the Government claims that legislative history suggests
that Congress approved of pro rata distribution, but “indicia in commit-
tee reports and other legislative history as to how the funds should or
are expected to be spent do not establish any legal requirement on the
agency.” Lincoln v. Vigil, 508 U. S. 182, 192. Pp. 194-200.

(d) This case is the product of two decisions in some tension: Congress
required the Secretary to accept every qualifying ISDA contract, prom-
ising “full” funding for all contract support costs, but then appropriated
insufficient funds to pay in full each tribal contractor. Responsibility
for the resolution of that situation, however, is committed to Congress.
Pp. 200-201.

644 F. 3d 1054, affirmed.

SOTOMAYOR, J., delivered the opinion of the Court, in which SCALIA,
KENNEDY, THOMAS, and KAGAN, JJ., joined. ROBERTS, C. J., filed a dis-
senting opinion, in which GINSBURG, BREYER, and ALITO, JJ., joined,
post, p. 201.

Mark R. Freeman argued the cause for petitioners. With
him on the briefs were Solicitor General Verrilli, Assistant
Attorney General West, Deputy Solicitor General Knee-
dler, Barbara C. Biddle, John S. Koppel, Patrice H. Kunesh,
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Michael J. Berrigan, Jeffrey C. Nelson, and Sabrina A.
McCarthy.

Carter G. Phillips argued the cause for respondents.
With him on the brief were Michael P. Gross, Jonathan F.
Cohn, Matthew D. Krueger, C. Bryant Rogers, Lloyd B.
Miller, Donald J. Stmon, and Daniel H. MacMeekin.*

JUSTICE SOTOMAYOR delivered the opinion of the Court.

The Indian Self-Determination and Education Assistance
Act (ISDA or Act), 25 U. S. C. §450 et seq., directs the Sec-
retary of the Interior to enter into contracts with willing
tribes, pursuant to which those tribes will provide services
such as education and law enforcement that otherwise would
have been provided by the Federal Government. ISDA
mandates that the Secretary shall pay the full amount of
“contract support costs” incurred by tribes in performing
their contracts. At issue in this case is whether the Gov-
ernment must pay those costs when Congress appropriates
sufficient funds to pay in full any individual contractor’s
contract support costs, but not enough funds to cover the
aggregate amount due every contractor. Consistent with
longstanding principles of Government contracting law, we
hold that the Government must pay each tribe’s contract sup-
port costs in full.

I

A

Congress enacted ISDA in 1975 in order to achieve “maxi-
mum Indian participation in the direction of educational as
well as other Federal services to Indian communities so as

*Briefs of amici curiae urging affirmance were filed for the Arctic Slope
Native Association, Ltd., by Messrs. Miller, Simon, Phillips, Cohn, and
Krueger; for the Chamber of Commerce of the United States of America
et al. by Herbert L. Fenster, Robin S. Conrad, Kate Comerford Todd,
David A. Churchill, and Matthew S. Hellman,; and for the National Con-
gress of American Indians et al. by Edward C. DuMont and Danielle
Spinelli.
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to render such services more responsive to the needs and
desires of those communities.” 25 U.S.C. §450a(a). To
that end, the Act directs the Secretary of the Interior, “upon
the request of any Indian tribe . . ., to enter into a self-
determination contract . . . to plan, conduct, and administer”
health, education, economic, and social programs that the
Secretary otherwise would have administered. §450f(a)(1).

As originally enacted, ISDA required the Government to
provide contracting tribes with an amount of funds equiva-
lent to those that the Secretary “would have otherwise pro-
vided for his direct operation of the programs.” §106(h), 88
Stat. 2211. It soon became apparent that this secretarial
amount failed to account for the full costs to tribes of provid-
ing services. Because of “concern with Government’s past
failure adequately to reimburse tribes’ indirect administra-
tive costs,” Cherokee Nation of Okla. v. Leavitt, 543 U. S.
631, 639 (2005), Congress amended ISDA to require the Sec-
retary to contract to pay the “full amount” of “contract
support costs” related to each self-determination contract,
§§450j-1(a)(2), (g).! The Act also provides, however, that
“[nJotwithstanding any other provision in [ISDA], the provi-
sion of funds under [ISDA] is subject to the availability of
appropriations.” §450j-1(Db).

Congress included a model contract in ISDA and directed
that each tribal self-determination contract “shall . . . con-
tain, or incorporate [it] by reference.” §450l(a)(1). The
model contract specifies that “‘[s]ubject to the availability

! As defined by ISDA, contract support costs “shall consist of an amount
for the reasonable costs for activities which must be carried on by a tribal
organization as a contractor to ensure compliance with the terms of the
contract and prudent management, but which . . . (A) normally are not
carried on by the respective Secretary in his direct operation of the pro-
gram; or (B) are provided by the Secretary in support of the contracted
program from resources other than those under contract.” §450j-1(a)(2).
Such costs include overhead administrative costs, as well as expenses such
as federally mandated audits and liability insurance. See Cherokee Na-
tion of Okla., 543 U. 8., at 635.
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of appropriations, the Secretary shall make available to the
Contractor the total amount specified in the annual funding
agreement’” between the Secretary and the tribe. §4501I(c)
(model agreement §1(b)(4)). That amount “‘shall not be
less than the applicable amount determined pursuant to
[§450j-1(a)],”” which includes contract support costs. Ibid.;
§450j-1(a)(2). The contract indicates that “‘[e]Jach provision
of [ISDA] and each provision of this Contract shall be liber-
ally construed for the benefit of the Contractor .. . .”
§450l(c) (model agreement § 1(a)(2)). Finally, the Act makes
clear that if the Government fails to pay the amount con-
tracted for, then tribal contractors are entitled to pursue
“money damages” in accordance with the Contract Disputes
Act. §450m-1(a).
B

During Fiscal Years (FYs) 1994 to 2001, respondent Tribes
contracted with the Secretary of the Interior to provide
services such as law enforcement, environmental protection,
and agricultural assistance. The Tribes fully performed.
During each FY, Congress appropriated a total amount to
the Bureau of Indian Affairs (BIA) “for the operation of In-
dian programs.” See, e. g., Department of the Interior and
Related Agencies Appropriations Act, 2000, 113 Stat. 1501A-
148. Of that sum, Congress provided that “not to exceed [a
particular amount] shall be available for payments to tribes
and tribal organizations for contract support costs” under
ISDA. E.g., ibid. Thus, in FY 2000, for example, Con-
gress appropriated $1,670,444,000 to the BIA, of which “not
to exceed $120,229,000” was allocated for contract support
costs. Ibid.

During each relevant F'Y, Congress appropriated sufficient
funds to pay in full any individual tribal contractor’s contract
support costs. Congress did not, however, appropriate suf-
ficient funds to cover the contract support costs due all tribal
contractors collectively. Between FYs 1994 and 2001, ap-
propriations covered only between 77% and 92% of tribes’
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aggregate contract support costs. The extent of the short-
fall was not revealed until each FY was well underway, at
which point a tribe’s performance of its contractual obliga-
tions was largely complete. See 644 F. 3d 1054, 1061 (CA10
2011). Lacking funds to pay each contractor in full, the Sec-
retary paid tribes’ contract support costs on a uniform, pro
rata basis. Tribes responded to these shortfalls by reducing
ISDA services to tribal members, diverting tribal resources
from non-ISDA programs, and forgoing opportunities to con-
tract in furtherance of Congress’ self-determination objec-
tive. GAO, V. Rezendes, Indian Self-Determination Act:
Shortfalls in Indian Contract Support Costs Need to Be Ad-
dressed 3-4 (GAO/RCED-99-150, 2009).

Respondent Tribes sued for breach of contract pursuant to
the Contract Disputes Act, 41 U.S. C. §§601-613, alleging
that the Government failed to pay the full amount of contract
support costs due from FYs 1994 through 2001, as required
by ISDA and their contracts. The United States District
Court for the District of New Mexico granted summary judg-
ment for the Government. A divided panel of the United
States Court of Appeals for the Tenth Circuit reversed.
The court reasoned that Congress made sufficient appropria-
tions “legally available” to fund any individual tribal contrac-
tor’s contract support costs, and that the Government’s con-
tractual commitment was therefore binding. 644 F. 3d, at
1063-1065. In such cases, the Court of Appeals held that
the Government is liable to each contractor for the full con-
tract amount. Judge Hartz dissented, contending that Con-
gress intended to set a maximum limit on the Government’s
liability for contract support costs. We granted certiorari
to resolve a split among the Courts of Appeals, 565 U. S. 1104
(2012), and now affirm.?

2Compare 644 F. 3d 1054 (case below) with Arctic Slope Native Assn.,
Ltd. v. Sebelius, 629 F. 3d 1296 (CA Fed. 2010) (no liability to pay total
contract support costs beyond cap in appropriations Act).
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II
A

In evaluating the Government’s obligation to pay tribes
for contract support costs, we do not write on a clean slate.
Only seven years ago, in Cherokee Nation, we also consid-
ered the Government’s promise to pay contract support costs
in ISDA self-determination contracts that made the Govern-
ment’s obligation “subject to the availability of appropria-
tions.” 543 U.S., at 634-637. For each FY at issue, Con-
gress had appropriated to the Indian Health Service (IHS) a
lump sum between $1.277 and $1.419 billion, “far more than
the [contract support cost] amounts” due under the Tribes’
individual contracts. Id., at 637; see id., at 636 (Cherokee
Nation and Shoshone-Paiute Tribes filed claims seeking $3.4
and $3.5 million, respectively). The Government contended,
however, that Congress had appropriated inadequate funds
to enable the THS to pay the Tribes’ contract support costs
in full, while meeting all of the agency’s competing fiscal
priorities.

As we explained, that did not excuse the Government’s
responsibility to pay the Tribes. We stressed that the Gov-
ernment’s obligation to pay contract support costs should be
treated as an ordinary contract promise, noting that ISDA
“uses the word ‘contract’ 426 times to describe the nature of
the Government’s promise.” Id., at 639. As even the Gov-
ernment conceded, “in the case of ordinary contracts . . . ‘if
the amount of an unrestricted appropriation is sufficient to
fund the contract, the contractor is entitled to payment even
if the agency has allocated the funds to another purpose or
assumes other obligations that exhaust the funds.”” Id., at
641. It followed, therefore, that absent “something special
about the promises here at issue,” the Government was obli-
gated to pay the Tribes’ contract support costs in full. Id.,
at 638.
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We held that the mere fact that ISDA self-determination
contracts are made “subject to the availability of appropria-
tions” did not warrant a special rule. Id., at 643 (internal
quotation marks omitted). That commonplace provision, we
explained, is ordinarily satisfied so long as Congress appro-
priates adequate legally unrestricted funds to pay the con-
tracts at issue. See ibid. Because Congress made suffi-
cient funds legally available to the agency to pay the Tribes’
contracts, it did not matter that the BIA had allocated some
of those funds to serve other purposes, such that the remain-
der was insufficient to pay the Tribes in full. Rather, we
agreed with the Tribes that “as long as Congress has ap-
propriated sufficient legally unrestricted funds to pay the
contracts at issue,” the Government’s promise to pay was
binding. Id., at 637-638.

Our conclusion in Cherokee Nation followed directly from
well-established principles of Government contracting law.
When a Government contractor is one of several persons to
be paid out of a larger appropriation sufficient in itself to pay
the contractor, it has long been the rule that the Government
is responsible to the contractor for the full amount due under
the contract, even if the agency exhausts the appropriation
in service of other permissible ends. See Ferris v. United
States, 27 Ct. Cl. 542, 546 (1892); Dougherty v. United States,
18 Ct. Cl. 496, 503 (1883); see also 2 GAO, Principles of Fed-
eral Appropriations Law, p. 6-17 (2d ed. 1992) (hereinafter
GAO Redbook).? That is so “even if an agency’s total lump-

31n Ferris, for instance, Congress appropriated $45,000 for the improve-
ment of the Delaware River below Bridesburg, Pennsylvania. Act of
Mar. 3, 1879, ch. 181, 20 Stat. 364. The Government contracted with Fer-
ris for $37,000 to dredge the river. Halfway through Ferris’ performance
of his contract, the United States Army Corps of Engineers ran out of
money to pay Ferris, having used $17,000 of the appropriation to pay for
other improvements. Nonetheless, the Court of Claims found that Ferris
could recover for the balance of his contract. As the court explained, the
appropriation “merely impose[d] limitations upon the Government’s own
agents; . . . its insufficiency [did] not pay the Government’s debts, nor
cancel its obligations, nor defeat the rights of other parties.” 27 Ct. CL,
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sum appropriation is insufficient to pay all the contracts the
agency has made.” Cherokee Nation, 543 U. S., at 637. In
such cases, “[t]he United States are as much bound by their
contracts as are individuals.” Lynch v. United States, 292
U. S. 571, 580 (1934) (internal quotation marks omitted). Al-
though the agency itself cannot disburse funds beyond those
appropriated to it, the Government’s “valid obligations will
remain enforceable in the courts.” GAO Redbook, p. 6-17.

This principle safeguards both the expectations of Govern-
ment contractors and the long-term fiscal interests of the
United States. For contractors, the Ferris rule reflects that
when “a contract is but one activity under a larger appropri-
ation, it is not reasonable to expect the contractor to know
how much of that appropriation remains available for it at
any given time.” GAO Redbook, p. 6-18. Contractors are
responsible for knowing the size of the pie, not how the
agency elects to slice it. Thus, so long as Congress appro-
priates adequate funds to cover a prospective contract, con-
tractors need not keep track of agencies’ shifting priori-
ties and competing obligations; rather, they may trust that
the Government will honor its contractual promises. Dou-
gherty, 18 Ct. Cl., at 503. In such cases, if an agency over-
commits its funds such that it cannot fulfill its contractual
commitments, even the Government has acknowledged that
“[t]he risk of over-obligation may be found to fall on the
agency,” not the contractor. Brief for Federal Parties in
Cherokee Nation v. Leavitt, O. T. 2004, No. 02-1472 etc., p. 24
(hereinafter Brief for Federal Parties).

The rule likewise furthers “the Government’s own long-
run interest as a reliable contracting partner in the myriad
workaday transaction of its agencies.” United States v.
Winstar Corp., 518 U. S. 839, 883 (1996) (plurality opinion).
If the Government could be trusted to fulfill its promise to

at 546; see also Dougherty, 18 Ct. Cl., at 503 (rejecting Government’s argu-
ment that a contractor could not recover upon similar facts because the
“appropriation had, at the time of the purchase, been covered by other
contracts”).
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pay only when more pressing fiscal needs did not arise,
would-be contractors would bargain warily—if at all—and
only at a premium large enough to account for the risk of
nonpayment. See, e. 9., Logue, Tax Transitions, Opportunis-
tic Retroactivity, and the Benefits of Government Precom-
mitment, 94 Mich. L. Rev. 1129, 1146 (1996). In short, con-
tracting would become more cumbersome and expensive for
the Government, and willing partners more scarce.

B

The principles underlying Cherokee Nation and Ferris dic-
tate the result in this case. Once “Congress has appro-
priated sufficient legally unrestricted funds to pay the con-
tracts at issue, the Government normally cannot back out of
a promise to pay on grounds of ‘insufficient appropriations,’
even if the contract uses language such as ‘subject to the avail-
ability of appropriations,” and even if an agency’s total lump-
sum appropriation is insufficient to pay all the contracts the
agency has made.” Cherokee Nation, 543 U. S., at 637; see
also id., at 638 (“[T]he Government denies none of this”).

That condition is satisfied here. In each F'Y between 1994
and 2001, Congress appropriated to the BIA a lump sum
from which “not to exceed” between $91 and $125 million
was allocated for contract support costs, an amount that ex-
ceeded the sum due any tribal contractor. Within those con-
straints, the ability to direct those funds was “‘committed to
agency discretion by law.”” Lincoln v. Vigil, 508 U. S. 182,
193 (1993) (quoting 5 U.S.C. §701(a)(2)). Nothing, for in-
stance, prevented the BIA from paying in full respondent
Ramah Navajo Chapter’s contract support costs rather than
other tribes’, whether based on its greater need or simply
because it sought payment first.* See International Union,
United Auto., Aerospace & Agricultural Implement Work-

4Indeed, the THS once allocated its appropriations for new ISDA con-
tracts on a first-come, first-serve basis. See Dept. of Health and Human
Services, Indian Self-Determination Memorandum No. 92-2, p. 4 (Feb.
27, 1992).
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ers of Am. v. Donovan, 746 F. 2d 855, 861 (CADC 1984)
(Scalia, J.) (“A lump-sum appropriation leaves it to the recipi-
ent agency (as a matter of law, at least) to distribute the
funds among some or all of the permissible objects as it sees
fit”). And if there was any doubt that that general rule ap-
plied here, ISDA’s statutory language itself makes clear that
the BIA may allocate funds to one tribe at the expense of
another. See §450j-1(b) (“[T]he Secretary is not required to
reduce funding for programs, projects, or activities serving
a tribe to make funds available to another tribe or tribal
organization under this [Act]”). The upshot is that the funds
appropriated by Congress were legally available to pay any
individual tribal contractor in full. See 1 GAO Redbook,
p- 4-6 (3d ed. 2004).

The Government’s contractual promise to pay each tribal
contractor the “full amount of funds to which the contractor
[was] entitled,” § 450j—1(g), was therefore binding. We have
expressly rejected the Government’s argument that “the
tribe should bear the risk that a total lump-sum appropria-
tion (though sufficient to cover its own contracts) will not
prove sufficient to pay all similar contracts.” Cherokee Na-
tion, 543 U. S., at 638. Rather, the tribal contractors were
entitled to rely on the Government’s promise to pay because
they were “not chargeable with knowledge” of the BIA’s ad-
ministration of Congress’ appropriation, “nor [could their]
legal rights be affected or impaired by its maladministration
or by its diversion.” Ferris, 27 Ct. Cl., at 546.

As in Cherokee Nation, we decline the Government’s invi-
tation to ascribe “special, rather than ordinary,” meaning to
the fact that ISDA makes contracts “subject to the availabil-
ity of appropriations.”® 543 U. S., at 644. Under our previ-

5The Government’s reliance on this statutory language is particularly
curious because it suggests it is superfluous. See Brief for Petitioners
30-31 (it is “unnecessary” to specify that contracts are “subject to the
availability of appropriations” (internal quotation marks omitted)); see
also Reply Brief for Petitioners 7 (“/A/ll government contracts are contin-
gent upon the appropriations provided by Congress”).
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ous interpretation of that language, that condition was satis-
fied here because Congress appropriated adequate funds to
pay in full any individual contractor. It is important to af-
ford that language a “uniform interpretation” in this and
comparable statutes, “lest legal uncertainty undermine con-
tractors’ confidence that they will be paid, and in turn in-
crease the cost to the Government of purchasing goods
and services.” Ibid. It would be particularly anomalous
to read the statutory language differently here. Contracts
made under ISDA specify that “‘[e]ach provision of [ISDA]
and each provision of this Contract shall be liberally con-
strued for the benefit of the Contractor . . . .”” §450i(c)
(model agreement § 1(a)(2)). The Government, in effect,
must demonstrate that its reading is clearly required by the
statutory language. Accordingly, the Government cannot
back out of its contractual promise to pay each Tribe’s full
contract support costs.
I11

A

The Government primarily seeks to distinguish this case
from Cherokee Nation and Ferris on the ground that Con-
gress here appropriated “not to exceed” a given amount for
contract support costs, thereby imposing an express cap on
the total funds available. See Brief for Petitioners 26, 49.
The Government argues, on this basis, that Ferris and Cher-
okee Nation involved “contracts made against the backdrop
of unrestricted, lump-sum appropriations,” while this case
does not. See Brief for Petitioners 49, 26.

That premise, however, is inaccurate. In Ferris, Con-
gress appropriated “[flor improving Delaware River below
Bridesburg, Pennsylvania, forty-five thousand dollars.” 20
Stat. 364. As explained in the Government’s own appropri-
ations law handbook, the “not to exceed” language at issue
in this case has an identical meaning to the quoted language
in Ferris. See GAO Redbook, p. 6-5 (“Words like ‘not to
exceed’ are not the only way to establish a maximum limita-
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tion. If the appropriation includes a specific amount for a
particular object (such as ‘For Cuban cigars, $100°), then the
appropriation is a maximum which may not be exceeded”).
The appropriation in Cherokee Nation took a similar form.
See, e. g., 108 Stat. 2527-2528 (“For expenses necessary to
carry out . . . [ISDA and certain other enumerated Acts],
$1,713,052,000”). There is no basis, therefore, for distin-
guishing the class of appropriation in those cases from this
one. In each case, the agency remained free to allocate
funds among multiple contractors, so long as the contracts
served the purpose Congress identified.

This result does not leave the “not to exceed” language in
Congress’ appropriation without legal effect. To the con-
trary, it prevents the Secretary from reprogramming other
funds to pay contract support costs—thereby protecting
funds that Congress envisioned for other BIA programs, in-
cluding tribes that choose not to enter ISDA contracts. But
when an agency makes competing contractual commitments
with legally available funds and then fails to pay, it is the
Government that must bear the fiscal consequences, not the
contractor.

B

The dissent attempts to distinguish this case from Chero-
kee Nation and Ferris on different grounds, relying on
§450j-1(b)’s proviso that “the Secretary is not required to
reduce funding for programs, projects, or activities serving
a tribe to make funds available to another tribe.” In the
dissent’s view, that clause establishes that each dollar allo-
cated by the Secretary reduces the amount of appropriations
legally available to pay other contractors. In effect, the dis-
sent understands §450j-1(b) to make the legal availability of
appropriations turn on the Secretary’s expenditures rather
than the sum allocated by Congress.

That interpretation, which is inconsistent with ordinary
principles of Government contracting law, is improbable.
We have explained that Congress ordinarily controls the
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availability of appropriations; the agency controls whether to
make funds from that appropriation available to pay a con-
tractor. See Cherokee Nation, 543 U. S., at 642-643. The
agency’s allocation choices do not affect the Government’s
liability in the event of an underpayment. See id., at 641
(When an “‘unrestricted appropriation is sufficient to fund
the contract, the contractor is entitled to payment even if the
agency has allocated the funds to another purpose’”).t In
Cherokee Nation, we found those ordinary principles gener-
ally applicable to ISDA. See id., at 637-646. We also found
no evidence that Congress intended that “the tribe should
bear the risk that a total lump-sum appropriation (though
sufficient to cover its own contracts) will not prove sufficient
to pay all similar contracts.” Id., at 638 (citing Brief for
Federal Parties 23-25). The dissent’s reading, by contrast,
would impose precisely that regime. See post, at 204-206.

The better reading of §450j-1(b) accords with ordinary
Government contracting principles. As we explained,
supra, at 190-192, the clause underscores the Secretary’s dis-
cretion to allocate funds among tribes, but does not alter the
Government’s legal obligation when the agency fails to pay.
That reading gives full effect to the clause’s text, which ad-

6The dissent’s view notwithstanding, it is beyond question that Con-
gress appropriated sufficient unrestricted funds to pay any contractor in
full. The dissent’s real argument is that §450j-1(b) reverses the applica-
bility of the Ferris rule to ISDA, so that the Secretary’s allocation of funds
to one contractor reduces the legal availability of funds to others. See
post, at 204 (opinion of ROBERTS, C. J.) (“[T]hat the Secretary could have
allocated the funds to [a] tribe is irrelevant. What matters is what the
Secretary actually does, and once he allocates the funds to one tribe, they
are not ‘available’ to another”). We are not persuaded that §450j—1(b)
was intended to enact that radical departure from ordinary Government
contracting principles. Indeed, Congress has spoken clearly and directly
when limiting the Government’s total contractual liability to an amount
appropriated in similar schemes; that it did not do so here further counsels
against the dissent’s reading. See, e.g., 25 U.S. C. §2008(j)(2) (“If the
total amount of funds necessary to provide grants to tribes . . . for a fiscal
year exceeds the amount of funds appropriated . . ., the Secretary shall
reduce the amount of each grant [pro ratal”).
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dresses the “amount of funds provided,” and specifies that
the Secretary is not required to reduce funding for one tribe
to make “funds available” to another. 450j-1(b). Indeed,
even the Government acknowledges the clause governs the
Secretary’s discretion to distribute funds. See Brief for
Petitioners 52 (pursuant to § 450j—1(b), the Secretary was not
obligated to pay tribes’ “contract support costs on a first-
come, first-served basis, but had the authority to distribute
the available money among all tribal contractors in an equi-
table fashion”).

At minimum, the fact that we, the court below, the Gov-
ernment, and the Tribes do not share the dissent’s reading
of §450j-1(b) is strong evidence that its interpretation is not,
as it claims, “unambiguous[ly]” correct. Post, at 207 (opin-
ion of ROBERTS, C. J.). Because ISDA is construed in favor
of tribes, that conclusion is fatal to the dissent.

C

The remaining counterarguments are unpersuasive.
First, the Government suggests that today’s holding could
cause the Secretary to violate the Anti-Deficiency Act, which
prevents federal officers from “mak[ing] or authoriz[ing] an
expenditure or obligation exceeding an amount available in
an appropriation.” 31 U.S. C. §1341(a)(1)(A). But a prede-
cessor version of that Act was in place when Ferris and Dou-
gherty were decided, see GAO Redbook, pp. 6-9 to 6-10, and
the Government did not prevail there. As Dougherty ex-
plained, the Anti-Deficiency Act’s requirements “apply to the
official, but they do not affect the rights in this court of the
citizen honestly contracting with the Government.” 18 Ct.
CL, at 503; see also Ferris, 27 Ct. Cl., at 546 (“An appropria-
tion per se merely imposes limitations upon the Govern-
ment’s own agents; . . . but its insufficiency does not pay the
Government’s debts, nor cancel its obligations”).”

“We have some doubt whether a Government employee would violate
the Anti-Deficiency Act by obeying an express statutory command to
enter a contract, as was the case here. But we need not decide the ques-
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Second, the Government argues that Congress could not
have intended for respondents to recover from the Judgment
Fund, 31 U. S. C. §1304, because that would allow the Tribes
to circumvent Congress’ intent to cap total expenditures for
contract support costs.® That contention is puzzling. Con-
gress expressly provided in ISDA that tribal contractors
were entitled to sue for “money damages” under the Con-
tract Disputes Act upon the Government’s failure to pay, 25
U. S. C. §§450m-1(a), (d), and judgments against the Govern-
ment under that Act are payable from the Judgment Fund,
41 U. S. C. §7108(a) (2006 ed., Supp. IV).? Indeed, we cited
the Contract Disputes Act, Judgment Fund, and Anti-
Deficiency Act in Cherokee Nation, explaining that if the Gov-
ernment commits its appropriations in a manner that leaves
contractual obligations unfulfilled, “the contractor [is] free to
pursue appropriate legal remedies arising because the Gov-
ernment broke its contractual promise.” 543 U. S., at 642.

Third, the Government invokes cases in which courts have
rejected contractors’ attempts to recover for amounts be-
yond the maximum appropriated by Congress for a particu-
lar purpose. See, e. g., Sutton v. United States, 256 U. S. 575
(1921). In Sutton, for instance, Congress made a specific
line-item appropriation of $23,000 for the completion of a par-

tion, for this case concerns only the contractual rights of tribal contractors,
not the consequences of entering into such contracts for agency employees.

8The Judgment Fund is a “permanent, indefinite appropriation” enacted
by Congress to pay final judgments against the United States when, inter
alia, “[playment may not legally be made from any other source of funds.”
31 CFR §256.1(a)(4) (2011).

9For that reason, the Government’s reliance on Office of Personnel
Management v. Richmond, 496 U. S. 414 (1990), is misplaced. In Rich-
mond, we held that the Appropriations Clause does not permit plaintiffs
to recover money for Government-caused injuries for which Congress “ap-
propriated no money.” Id., at 424. Richmond, however, indicated that
the Appropriations Clause is no bar to recovery in a case like this one, in
which “the express terms of a specific statute” establish “a substantive
right to compensation” from the Judgment Fund. Id., at 432.
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ticular project. Id., at 577. We held that the sole contrac-
tor engaged to complete that project could not recover more
than that amount for his work.

The Ferris and Sutton lines of cases are distinguishable,
however. GAO Redbook, p. 6-18. “[I]t is settled that con-
tractors paid from a general appropriation are not barred
from recovering for breach of contract even though the ap-
propriation is exhausted,” but that “under a specific line-item
appropriation, the answer is different.” Ibid.'® The differ-
ent results “follo[w] logically from the old maxim that igno-
rance of the law is no excuse.” Ibid. “If Congress appro-
priates a specific dollar amount for a particular contract, that
amount is specified in the appropriation act and the contrac-
tor is deemed to know it.” Ibid. This case is far different.
Hundreds of tribes entered into thousands of independent
contracts, each for amounts well within the lump sum appro-
priated by Congress to pay contract support costs. Here,
where each Tribe’s “contract is but one activity under a
larger appropriation, it is not reasonable to expect [each] con-
tractor to know how much of that appropriation remain[ed]
available for it at any given time.” Ibid.; see also Ferris,
27 Ct. CL,, at 546.

Finally, the Government argues that legislative history
suggests that Congress approved of the distribution of avail-
able funds on a uniform, pro rata basis. But “a fundamen-
tal principle of appropriations law is that where Congress
merely appropriates lump-sum amounts without statutorily
restricting what can be done with those funds, a clear infer-

0 Of course, “[tlhe terms ‘lump-sum’ and ‘line-item’ are relative con-
cepts.” GAO Redbook, p. 6-165. For example, an appropriation for
building two ships “could be viewed as a line-item appropriation in relation
to the broader ‘Shipbuilding and Conversion’ category, but it was also a
lump-sum appropriation in relation to the two specific vessels included.”
Ibid. So long as a contractor does not seek payment beyond the amount
Congress made legally available for a given purpose, “[t]his factual distine-
tion does not affect the legal principle.” Ibid. See also In re Newport
News Shipbuilding & Dry Dock Co., 55 Comp. Gen. 812 (1976).
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ence arises that it does not intend to impose legally binding
restrictions.” Lincoln, 508 U. S., at 192 (internal quotation
marks omitted). “[IIndicia in committee reports and other
legislative history as to how the funds should or are expected
to be spent do not establish any legal requirements on the
agency.” Ibid. (internal quotation marks omitted). An
agency’s discretion to spend appropriated funds is cabined
only by the “text of the appropriation,” not by Congress’
expectations of how the funds will be spent, as might be
reflected by legislative history. International Union,
UAW, 746 F. 2d, at 860-861. That principle also reflects the
same ideas underlying Ferris. If a contractor’s right to
payment varied based on a future court’s uncertain interpre-
tation of legislative history, it would increase the Govern-
ment’s cost of contracting. Cf. Cherokee Nation, 543 U. S.,
at 644. That long-run expense would likely far exceed what-
ever money might be saved in any individual case.

IV

As the Government points out, the state of affairs result-
ing in this case is the product of two congressional decisions
which the BIA has found difficult to reconcile. On the one
hand, Congress obligated the Secretary to accept every qual-
ifying ISDA contract, which includes a promise of “full”
funding for all contract support costs. On the other, Con-
gress appropriated insufficient funds to pay in full each tribal
contractor. The Government’s frustration is understand-
able, but the dilemma’s resolution is the responsibility of
Congress.

Congress is not short of options. For instance, it could
reduce the Government’s financial obligation by amending
ISDA to remove the statutory mandate compelling the BIA
to enter into self-determination contracts, or by giving the
BIA flexibility to pay less than the full amount of contract
support costs. It could also pass a moratorium on the for-
mation of new self-determination contracts, as it has done
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before. See §328, 112 Stat. 2681-291 to 2681-292. Or Con-
gress could elect to make line-item appropriations, allocating
funds to cover tribes’ contract support costs on a contractor-
by-contractor basis. On the other hand, Congress could ap-
propriate sufficient funds to the BIA to meet the tribes’ total
contract support cost needs. Indeed, there is some evidence
that Congress may do just that. See H. R. Rep. No. 112-
151, p. 42 (2011) (“The Committee believes that the Bureau
should pay all contract support costs for which it has contrac-
tually agreed and directs the Bureau to include the full cost
of the contract support obligations in its fiscal year 2013
budget submission”).

The desirability of these options is not for us to say. We
make clear only that Congress has ample means at hand to
resolve the situation underlying the Tribes’ suit. Any one
of the options above could also promote transparency about
the Government’s fiscal obligations with respect to ISDA’s
directive that contract support costs be paid in full. For the
period in question, however, it is the Government—not the
Tribes—that must bear the consequences of Congress’ de-
cision to mandate that the Government enter into binding
contracts for which its appropriation was sufficient to pay
any individual tribal contractor, but “insufficient to pay all
the contracts the agency has made.” Cherokee Nation, 543
U. S., at 6317.

The judgment of the Court of Appeals is affirmed.

It is so ordered.

CHIEF JUSTICE ROBERTS, with whom JUSTICE GINSBURG,
JUSTICE BREYER, and JUSTICE ALITO join, dissenting.

Today the Court concludes that the Federal Government
must pay the full amount of contract support costs incurred
by the respondent Tribes, regardless of whether there are
any appropriated funds left for that purpose. This despite
the facts that payment of such costs is “subject to the avail-
ability of appropriations,” a condition expressly set forth
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in both the statute and the contracts providing for such
payment, 25 U. S. C. §§450j—1(b), 450l(c) (model agreement
§1(b)(4)); that payment of the costs for all tribes is “not
to exceed” a set amount, e.g., 108 Stat. 2511, an amount
that would be exceeded here; and that the Secretary “is not
required to reduce funding for programs, projects, or ac-
tivities serving a tribe to make funds available to another
tribe,” §450j-1(b). Because the Court’s conclusion cannot
be squared with these unambiguous restrictions on the pay-
ment of contract support costs, I respectfully dissent.

The Indian Self-Determination and Education Assistance
Act provides: “Notwithstanding any other provision in [the
Act], the provision of funds under this [Act] is subject to the
availability of appropriations . . ..” [Ibid. This condition
is repeated in the Tribes’ contracts with the Government.
App. 206; see also §450I(c) (model agreement § 1(b)(4)). The
question in this case is whether appropriations were “avail-
able” during fiscal years 1994 through 2001 to pay all the
contract support costs incurred by the Tribes. Only if ap-
propriations were “available” may the Tribes hold the Gov-
ernment liable for the unpaid amounts.

Congress restricted the amount of funds “available” to pay
the Tribes’ contract support costs in two ways. First, in
each annual appropriations statute for the Department of the
Interior from fiscal years 1994 to 2001, Congress provided
that spending on contract support costs for all tribes was
“not to exceed” a certain amount. The fiscal year 1995 ap-
propriations statute is representative. It provided: “For op-
eration of Indian programs . .., $1,526,778,000, . . . of which
not to exceed $95,823,000 shall be for payments to tribes and
tribal organizations for contract support costs . ...” 108
Stat. 2510-2511. As the Court acknowledges, ante, at 194—
195, the phrase “not to exceed” has a settled meaning in fed-
eral appropriations law. By use of the phrase, Congress im-
posed a cap on the total funds available for contract support
costs in each fiscal year. See 2 General Accounting Office,
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Principles of Federal Appropriations Law, p. 6-8 (2d ed.
1992) (“[TThe most effective way to establish a maximum . . .
earmark is by the words ‘not to exceed’ or ‘not more than’”).

Second, in §450j-1(b) itself—in the very same sentence
that conditions funding on the “availability of appropria-
tions”—Congress provided that “the Secretary [of the Inte-
rior] is not required to reduce funding for programs, projects,
or activities serving a tribe to make funds available to an-
other tribe or tribal organization under [the Act].” An
agency may be required to shift funds from one object to
another, within statutory limits, when doing so is necessary
to meet a contractual obligation. See 1 id., at 2-26 (2d ed.
1991). But the “reduction” clause in §450j-1(b) expressly
provides that the Secretary is “not required” to engage in
such reprogramming to make one tribe’s funds “available to
another tribe.” It follows that appropriations allocated for
“programs, projects, or activities serving a tribe” are not
“available” to another tribe, unless the Secretary reallocates
them. Contrary to the Court’s suggestion, ante, at 197, the
Government shares this view that the “reduction” clause
“specifically relieves the Secretary of any obligation to make
funds available to one contractor by reducing payments to
others,” Brief for Petitioners 51 (citing Arctic Slope Native
Assn., Ltd. v. Sebelius, 629 F. 3d 1296, 1304 (CA Fed. 2010),
cert. pending, No. 11-83 (filed July 18, 2011)).

Given these express restrictions established by Con-
gress—which no one doubts are valid—I cannot agree with
the Court’s conclusion that appropriations were “available”
to pay the Tribes’ contract support costs in full. Once the
Secretary had allocated all the funds appropriated for con-
tract support costs, no other funds could be used for that
purpose without violating the “not to exceed” restrictions
in the relevant appropriations statutes. The Court agrees.
Ante, at 194-195. That leaves only one other possible
source of funds to pay the disputed costs in this case: funds
appropriated for contract support costs, but allocated to pay
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such costs incurred by other tribes. Those funds were not
“available” either, however, because they were “funding for
programs, projects, or activities serving a tribe,” and the
Secretary was not required to reduce such funding “to make
funds available to another tribe.” §450j-1(b).

In reaching a contrary conclusion, the Court fails to ap-
preciate the full significance of the “reduction” clause in
§450j—1(b). As construed by the Court, that clause merely
confirms that the Secretary “may allocate funds to one tribe
at the expense of another.” Ante, at 193. But as explained
above, the clause does more than that: It also establishes
that when the Secretary does allocate funds to one tribe at
the expense of another, the latter tribe has no right to those
funds—the funds are not “available” to it. The fact that the
Secretary could have allocated the funds to the other tribe
is irrelevant. What matters is what the Secretary actually
does, and once he allocates the funds to one tribe, they are
not “available” to another.

The Court rejects this reading of the “reduction” clause,
on the ground that it would constitute a “radical departure
from ordinary Government contracting principles.” Ante,
at 196, n. 6. But the fact that the clause operates as a con-
straint on the “availability of appropriations” is evident not
only from its text, which speaks in terms of “funds avail-
able,” but also from its placement in the statute, immediately
following the “subject to the availability” clause. Under the
Court’s view, by contrast, the “reduction” clause merely “un-
derscores the Secretary’s discretion to allocate funds among
tribes.” Amnte, at 196. There is, however, no reason to sup-
pose that Congress enacted the provision simply to confirm
this “ordinary” rule. Ibid. We generally try to avoid read-
ing statutes to be so “insignificant.” TRW Inc. v. Andrews,
534 U. S. 19, 31 (2001) (internal quotation marks omitted).

The Court maintains that its holding is compelled by our
decision in Cherokee Nation of Okla. v. Leavitt, 543 U. S. 631
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(2005). Ante, at 192. Like respondents here, the Tribes in
Cherokee Nation sued the Government for unpaid contract
support costs under the Act. Congress had appropriated
certain sums to the Indian Health Service “[f]or expenses
necessary to carry out” the Act, e.g., 108 Stat. 2527-2528,
but—unlike in this case—those appropriations “contained no
relevant statutory restriction,” 543 U. S., at 637. The Gov-
ernment in Cherokee Nation contended that it was not obli-
gated to pay the contract support costs as promised, in light
of the “reduction” clause in §450j—1(b). The Government
argued that the clause “makes nonbinding a promise to pay
one tribe’s costs where doing so would require funds that the
Government would otherwise devote to ‘programs, projects,
or activities serving . . . another tribe.”” Id., at 641 (quoting
§450j-1(b)).

We ruled against the Government, but not because of any
disagreement with its reading of the “reduction” clause.
The basis for our decision was instead that “the relevant
congressional appropriations contained other unrestricted
funds, small in amount but sufficient to pay the claims at
issue.” 543 U.S., at 641 (emphasis altered). Those funds
were allocated for “‘inherent federal functions,” such as the
cost of running the Indian Health Service’s central Wash-
ington office.” Id., at 641-642. They were not restricted
by the “reduction” clause, because they were not funds
for “‘programs, projects, or activities serving . . . another
tribe.”” Id., at 641 (quoting §450j-1(b)). Nor were they re-
stricted by the pertinent appropriations statutes, which, as
noted, contained no relevant limiting language. See id., at
641. We therefore held that those funds—which we de-
scribed as “unrestricted” throughout our opinion, id., at 641,
642, 643, 647—were available to pay the disputed contract
support costs.

As even the Tribes concede, Cherokee Nation does not
control this case. Tr. of Oral Arg. 39 (counsel for the Tribes)
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(“I don’t think this case is controlled by Cherokee”). The
reason is not that the appropriations statutes in this case
contained “not to exceed” caps while those in Cherokee Na-
tion did not. The Court is correct that appropriating an
amount “for” a particular purpose has the same effect as
providing that appropriations for that purpose are “not to
exceed” that amount. Ante, at 195. What makes this case
different is where Congress drew the line. In Cherokee Na-
tion, the statutes capped funding for “expenses necessary
to carry out” the Act, a category that included funding for
both “inherent federal functions” and contract support costs.
Accordingly, funding for one could be used for the other,
without violating the cap. Here, by contrast, the statutes
capped funding for contract support costs specifically. Thus,
once the Secretary exhausted those funds, he could not re-
program other funds—such as funds for “inherent federal
functions”—to pay the costs. With the caps in place, more-
over, the “reduction” clause, as explained above, rendered
unavailable the only possible source of funds left: funds al-
ready allocated for other contract support costs. Unlike in
Cherokee Nation, therefore, there were no unrestricted
funds to pay the costs at issue in this case. The Court’s
quotation from Cherokee Nation concerning “when an ‘ “un-
restricted appropriation is sufficient to fund the contract,”’”
ante, at 196 (quoting Cherokee Nation, supra, at 641; empha-
sis added), is accordingly beside the point.

The Court also relies on Ferris v. United States, 27 Ct. CL
542 (1892). That case involved a Government contract
to dredge the Delaware River. When work under the con-
tract stopped because funds from the relevant appropriation
had been exhausted, a contractor sued the Government for
breach of contract, and the Court of Claims held that he was
entitled to recover lost profits. As the court explained,
“[a] contractor who is one of several persons to be paid out
of an appropriation is not chargeable with knowledge of its
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administration, nor can his legal rights be affected or im-
paired by its maladministration or by its diversion, whether
legal or illegal, to other objects.” Id., at 546. That princi-
ple, however, cannot “dictate the result in this case.” Ante,
at 192. The statute in Ferris appropriated an amount “[f]or
improving [the] Delaware River,” which prevented spending
for that purpose beyond the specified amount. 20 Stat. 364.
But in that case, all funds appropriated for that purpose
were equally available to all contractors. Here that is not
true; §450j-1(b) makes clear that funds allocated to one con-
tractor are not available to another. Thus, the principle in
Ferris does not apply.

It is true, as the Court notes, ante, at 194, that each of the
Tribes’ contracts provides that the Act and the contract
“shall be liberally construed for the benefit of the Contrac-
tor.” App. 203; see also §450l(c) (model agreement § 1(a)(2)).
But a provision can be construed “liberally” as opposed to
“strictly” only when there is some ambiguity to construe.
And here there is none. Congress spoke clearly when it said
that the provision of funds was “subject to the availability of
appropriations,” that spending on contract support costs was
“not to exceed” a specific amount, and that the Secretary was
“not required” to make funds allocated for one tribe’s costs
“available” to another. The unambiguous meaning of these
provisions is that when the Secretary has allocated the maxi-
mum amount of funds appropriated each fiscal year for con-
tract support costs, there are no other appropriations “avail-
able” to pay any remaining costs.

This is hardly a typical government contracts case. Many
government contracts contain a “subject to the availability
of appropriations” clause, and many appropriations statutes
contain “not to exceed” language. But this case involves not
only those provisions but a third, relieving the Secretary of
any obligation to make funds “available” to one contractor
by reducing payments to others. Such provisions will not
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always appear together, but when they do, we must give
them effect. Doing so here, I would hold that the Tribes
are not entitled to payment of their contract support costs
in full, and I would reverse the contrary judgment of the
Court of Appeals for the Tenth Circuit.
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MATCH-E-BE-NASH-SHE-WISH BAND OF POTTA-
WATOMI INDIANS ». PATCHAK ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA CIRCUIT

No. 11-246. Argued April 24, 2012—Decided June 18, 2012*

The Indian Reorganization Act (IRA) authorizes the Secretary of the Inte-
rior to acquire property “for the purpose of providing land for Indians.”
25 U. 8. C. §465. Petitioner Match-E-Be-Nash-She-Wish Band of Pot-
tawatomi Indians (Band), an Indian tribe federally recognized in 1999,
requested that the Secretary take into trust on its behalf a tract of land
known as the Bradley Property, which the Band intended to use “for
gaming purposes.” The Secretary took title to the Bradley Property
in 2009. Respondent David Patchak, who lives near the Bradley Prop-
erty, filed suit under the Administrative Procedure Act (APA), asserting
that §465 did not authorize the Secretary to acquire the property be-
cause the Band was not a federally recognized tribe when the IRA was
enacted in 1934. Patchak alleged a variety of economic, environmental,
and aesthetic harms as a result of the Band’s proposed use of the prop-
erty to operate a casino, and requested injunctive and declaratory relief
reversing the Secretary’s decision to take title to the land. The Band
intervened to defend the Secretary’s decision. The District Court did
not reach the merits of Patchak’s suit, but ruled that he lacked pruden-
tial standing to challenge the Secretary’s acquisition of the Bradley
Property. The D. C. Circuit reversed and also rejected the Secretary’s
and the Band’s alternative argument that sovereign immunity barred
the suit.

Held:

1. The United States has waived its sovereign immunity from Patch-
ak’s action. The APA’s general waiver of the Federal Government’s
immunity from suit does not apply “if any other statute that grants
consent to suit expressly or impliedly forbids the relief which is sought”
by the plaintiff. 5 U.S.C. §702. The Government and Band contend
that the Quiet Title Act (QTA) is such a statute. The QTA authorizes
(and so waives the Government’s sovereign immunity from) a suit by a
plaintiff asserting a “right, title, or interest” in real property that con-
flicts with a “right, title, or interest” the United States claims. 28

*Together with No. 11-247, Salazar, Secretary of the Interior, et al. v.
Patchak et al., also on certiorari to the same court.


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


210 MATCH-E-BE-NASH-SHE-WISH BAND OF POTTA-
WATOMI INDIANS ». PATCHAK

Syllabus

U.S. C. §2409a(d). But it contains an exception for “trust or restricted
Indian lands.” §2409a(a).

To determine whether the “Indian lands” exception bars Patchak’s
suit, the Court considers whether the QTA addresses the kind of griev-
ance Patchak advances. It does not, because Patchak’s action is not a
quiet title action. The QTA, from its title to its jurisdictional grant to
its venue provision, speaks specifically and repeatedly of “quiet title”
actions, a term universally understood to refer to suits in which a plain-
tiff not only challenges someone else’s claim, but also asserts his own
right to disputed property. Although Patchak’s suit contests the Secre-
tary’s title, it does not claim any competing interest in the Bradley
Property.

Contrary to the argument of the Band and Government, the QTA does
not more broadly encompass any “civil action . . . to adjudicate a dis-
puted title to real property in which the United States claims an
interest.” §2409a(a). Rather, §2409a includes a host of indications
that the “civil action” at issue is an ordinary quiet title suit. The Band
and Government also contend that the QTA’s specific authorization of
adverse claimants’ suits creates the negative implication that non-
claimants like Patchak cannot challenge Government ownership of land
under any statute. That argument is faulty for the reason already
given: Patchak is bringing a different claim, seeking different relief,
from the kind the QTA addresses. Finally, the Band and Government
argue that Patchak’s suit should be treated the same as an adverse
claimant’s because both equally implicate the “Indian lands” exception’s
policies. That argument must be addressed to Congress. The “Indian
lands” exception reflects Congress’s judgment about how far to allow
quiet title suits—not all suits challenging the Government’s ownership
of property. Pp. 215-224.

2. Patchak has prudential standing to challenge the Secretary’s acqui-
sition. A person suing under the APA must assert an interest that is
“arguably within the zone of interests to be protected or regulated by
the statute” that he says was violated. Association of Data Processing
Service Organizations, Inc. v. Camp, 397 U. S. 150, 1563. The Govern-
ment and Band claim that Patchak’s economic, environmental, and aes-
thetic injuries are not within §465’s zone of interests because the statute
focuses on land acquisition, while Patchak’s injuries relate to the land’s
use as a casino. However, §465 has far more to do with land use than
the Government and Band acknowledge. Section 465 is the capstone of
the IRA’s land provisions, and functions as a primary mechanism to
foster Indian tribes’ economic development. The Secretary thus takes
title to properties with an eye toward how tribes will use those lands
to support such development. The Department’s regulations make this
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statutory concern with land use clear, requiring the Secretary to acquire
land with its eventual use in mind, after assessing potential conflicts
that use might create. And because §465 encompasses land’s use,
neighbors to the use (like Patchak) are reasonable—indeed, predict-
able—challengers of the Secretary’s decisions: Their interests, whether
economic, environmental, or aesthetic, come within §465’s regulatory
ambit. Pp. 224-228.

632 F. 3d 702, affirmed and remanded.

KAGAN, J., delivered the opinion of the Court, in which RoBERTS, C. J,,
and ScALIA, KENNEDY, THOMAS, GINSBURG, BREYER, and AvLITO, JJ,
joined. SOTOMAYOR, J., filed a dissenting opinion, post, p. 228.

Eric D. Miller argued the cause for petitioners in No. 11-
247. With him on the briefs were Solicitor General Ver-
rilli, Assistant Attorney General Moreno, Deputy Solicitor
General Kneedler, and Aaron P. Avila.

Patricia A. Millett argued the cause for petitioner in
No. 11-246. With her on the briefs were James T. Meggesto,
James E. Tysse, Michael C. Small, Conly J. Schulte, Shilee
T. Mullin, and Amit Kurlekar.

Matthew T. Nelson argued the cause for respondents in
both cases. With him on the brief for respondent Patchak
were Daniel P. Ettinger, Aaron D. Lindstrom, Nicole L.
Mazzocco, and Brian J. Murray.t

JUSTICE KAGAN delivered the opinion of the Court.

A provision of the Indian Reorganization Act (IRA), 25
U. S. C. §465, authorizes the Secretary of the Interior to ac-
quire property “for the purpose of providing land for Indi-
ans.” Ch. 576, §5, 48 Stat. 985. The Secretary here ac-
quired land in trust for an Indian tribe seeking to open a

TBriefs of amici curiae urging reversal in both cases were filed for the
National Congress of American Indians et al. by Vernle C. Durocher, Jr.,
and Timothy J. Droske; and for Wayland Township et al. by Michael D.
Homier, Robert A. Long, Jr., and Ross B. Goldman.

David B. Salmons filed a brief for 28 California Community Groups as
amici curiae urging affirmance in both cases.
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casino. Respondent David Patchak lives near that land and
challenges the Secretary’s decision in a suit brought under
the Administrative Procedure Act (APA), 5 U.S.C. §701
et seq. Patchak claims that the Secretary lacked author-
ity under §465 to take title to the land, and alleges eco-
nomic, environmental, and aesthetic harms from the casino’s
operation.

We consider two questions arising from Patchak’s action.
The first is whether the United States has sovereign immu-
nity from the suit by virtue of the Quiet Title Act (QTA), 86
Stat. 1176. We think it does not. The second is whether
Patchak has prudential standing to challenge the Secretary’s
acquisition. We think he does. We therefore hold that
Patchak’s suit may proceed.

I

The Match-E-Be-Nash-She-Wish Band of Pottawatomi In-
dians (Band) is an Indian tribe residing in rural Michigan.
Although the Band has a long history, the Department of
the Interior (DOI) formally recognized it only in 1999. See
63 Fed. Reg. 56936 (1998). Two years later, the Band peti-
tioned the Secretary to exercise her authority under §465
by taking into trust a tract of land in Wayland Township,
Michigan, known as the Bradley Property. The Band’s ap-
plication explained that the Band would use the property
“for gaming purposes,” with the goal of generating the “rev-
enue necessary to promote tribal economic development,
self-sufficiency and a strong tribal government capable of
providing its members with sorely needed social and educa-
tional programs.” App. 52, 41.!

! Under the Indian Gaming Regulatory Act, 25 U. S. C. §§2701-2721, an
Indian tribe may conduct gaming operations on “Indian lands,” §2710,
which include lands “held in trust by the United States for the benefit of
any Indian tribe,” §2703(4)(B). The application thus requested the Secre-
tary to take the action necessary for the Band to open a casino.
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In 2005, after a lengthy administrative review, the Secre-
tary announced her decision to acquire the Bradley Property
in trust for the Band. See 70 Fed. Reg. 25596. In accord-
ance with applicable regulations, the Secretary committed to
wait 30 days before taking action, so that interested parties
could seek judicial review. See ibid.; 25 CFR §151.12(b)
(2011). Within that window, an organization called Michi-
gan Gambling Opposition (or MichGO) filed suit alleging that
the Secretary’s decision violated environmental and gaming
statutes. The Secretary held off taking title to the property
while that litigation proceeded. Within the next few years,
a District Court and the D. C. Circuit rejected MichGO’s
claims. See Michigan Gambling Opposition v. Kemp-
thorne, 525 F. 3d 23, 27-28 (CADC 2008); Michigan Gam-
bling Opposition v. Norton, 477 F. Supp. 2d 1 (DC 2007).

Shortly after the D. C. Circuit ruled against MichGO (but
still before the Secretary took title), Patchak filed this suit
under the APA advancing a different legal theory. He as-
serted that §465 did not authorize the Secretary to acquire
property for the Band because it was not a federally recog-
nized tribe when the IRA was enacted in 1934. See App.
37. To establish his standing to bring suit, Patchak con-
tended that he lived “in close proximity to” the Bradley
Property and that a casino there would “destroy the lifestyle
he has enjoyed” by causing “increased traffic,” “increased
crime,” “decreased property values,” “an irreversible change
in the rural character of the area,” and “other aesthetic, so-
cioeconomic, and environmental problems.” Id., at 30-31.
Notably, Patchak did not assert any claim of his own to the
Bradley Property. He requested only a declaration that the
decision to acquire the land violated the IRA and an injunc-
tion to stop the Secretary from accepting title. See id., at
38-39. The Band intervened in the suit to defend the Secre-
tary’s decision.

In January 2009, about five months after Patchak filed suit,
this Court denied certiorari in MichGO’s case, 555 U. S. 1137,
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and the Secretary took the Bradley Property into trust.
That action mooted Patchak’s request for an injunction to
prevent the acquisition, and all parties agree that the suit
now effectively seeks to divest the Federal Government of
title to the land. See Brief for Match-E-Be-Nash-She-Wish
Band of Pottawatomi Indians 17 (hereinafter Tribal Peti-
tioner); Brief for Federal Parties 11; Brief for Respondent
Patchak 24-25. The month after the Government took title,
this Court held in Carcieri v. Salazar, 555 U. S. 379, 382
(2009), that §465 authorizes the Secretary to take land into
trust only for tribes that were “under federal jurisdiction”
in 1934.2

The District Court dismissed the suit without considering
the merits (including the relevance of Carcieri), ruling that
Patchak lacked prudential standing to challenge the Secre-
tary’s acquisition of the Bradley Property. The court rea-
soned that the injuries Patchak alleged fell outside §465’s
“zone of interests.” 646 F. Supp. 2d 72, 76 (DC 2009). The
D. C. Circuit reversed that determination. See 632 F. 3d
702, 704-707 (2011). The court also rejected the Secretary’s
and the Band’s alternative argument that by virtue of the
QTA, sovereign immunity barred the suit. See id., at 707-
712. 'The latter ruling conflicted with decisions of three Cir-
cuits holding that the United States has immunity from suits
like Patchak’s. See Neighbors for Rational Development,
Inc. v. Norton, 379 F. 3d 956, 961-962 (CA10 2004); Metropol-
itan Water Dist. of Southern Cal. v. United States, 830 F. 2d
139, 143-144 (CA9 1987) (per curiam); Florida Dept. of Bus.
Regulation v. Department of Interior, 768 F. 2d 1248, 1253—
1255 (CA11 1985). We granted certiorari to review both of

2The merits of Patchak’s case are not before this Court. We therefore
express no view on whether the Band was “under federal jurisdiction” in
1934, as Carcieri requires. Nor do we consider how that question relates
to Patchak’s allegation that the Band was not “federally recognized” at
the time. Cf. Carcieri, 555 U. S., at 397-399 (BREYER, J., concurring) (dis-
cussing this issue).
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the D. C. Circuit’s holdings, 565 U.S. 1092 (2011), and we
now affirm.
I1

We begin by considering whether the United States’ sov-
ereign immunity bars Patchak’s suit under the APA. That
requires us first to look to the APA itself and then, for
reasons we will describe, to the QTA. We conclude that
the United States has waived its sovereign immunity from
Patchak’s action.

The APA generally waives the Federal Government’s im-
munity from a suit “seeking relief other than money damages
and stating a claim that an agency or an officer or employee
thereof acted or failed to act in an official capacity or under
color of legal authority.” 5 U.S.C. §702. That waiver
would appear to cover Patchak’s suit, which objects to official
action of the Secretary and seeks only non-monetary relief.
But the APA’s waiver of immunity comes with an important
carve-out: The waiver does not apply “if any other statute
that grants consent to suit expressly or impliedly forbids the
relief which is sought” by the plaintiff. Ibid. That provi-
sion prevents plaintiffs from exploiting the APA’s waiver to
evade limitations on suit contained in other statutes. The
question thus becomes whether another statute bars Patch-
ak’s demand for relief.

The Government and Band contend that the QTA does so.
The QTA authorizes (and so waives the Government’s sover-
eign immunity from) a particular type of action, known as a
quiet title suit: a suit by a plaintiff asserting a “right, title,
or interest” in real property that conflicts with a “right, title,
or interest” the United States claims. 28 U. S. C. §2409a(d).
The statute, however, contains an exception: The QTA’s au-
thorization of suit “does not apply to trust or restricted In-
dian lands.” §2409a(a). According to the Government and
Band, that limitation on quiet title suits satisfies the APA’s
carve-out and so forbids Patchak’s suit. In the Band’s
words, the QTA exception retains “the United States’ full
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immunity from suits seeking to challenge its title to or im-
pair its legal interest in Indian trust lands.” Brief for Tribal
Petitioner 18.

Two hypothetical examples might help to frame consider-
ation of this argument. First, suppose Patchak had sued
under the APA claiming that ke owned the Bradley Property
and that the Secretary therefore could not take it into trust.
The QTA would bar that suit, for reasons just suggested.
True, it fits within the APA’s general waiver, but the QTA
specifically authorizes quiet title actions (which this hypo-
thetical suit is) except when they involve Indian lands (which
this hypothetical suit does). In such a circumstance, a plain-
tiff cannot use the APA to end-run the QTA’s limitations.
“[W]hen Congress has dealt in particularity with a claim
and [has] intended a specified remedy”—including its
exceptions—to be exclusive, that is the end of the matter;
the APA does not undo the judgment. Block v. North Da-
kota ex rel. Board of Univ. and School Lands, 461 U. S. 273,
286, n. 22 (1983) (quoting H. R. Rep. No. 94-1656, p. 13
(1976)).

But now suppose that Patchak had sued under the APA
claiming only that use of the Bradley Property was causing
environmental harm, and raising no objection at all to the
Secretary’s title. The QTA could not bar that suit because
even though involving Indian lands, it asserts a grievance
altogether different from the kind the statute concerns.
JUSTICE SCALIA, in a former life as Assistant Attorney Gen-
eral, made this precise point in a letter to Congress about
the APA’s waiver of immunity (which we hasten to add, given
the author, we use not as legislative history, but only for its
persuasive force). When a statute “is not addressed to the
type of grievance which the plaintiff seeks to assert,” then
the statute cannot prevent an APA suit. Id., at 28 (May 10,
1976, letter of Assistant Atty. Gen. A. Scalia).?

3 According to the dissent, we should look only to the kind of relief a
plaintiff seeks, rather than the type of grievance he asserts, in deciding
whether another statute bars an APA action. See post, at 232-233 (opin-
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We think that principle controls Patchak’s case: The QTA’s
“Indian lands” clause does not render the Government im-
mune because the QTA addresses a kind of grievance differ-
ent from the one Patchak advances. As we will explain, the
QTA—whose full name, recall, is the Quiet Title Act—
concerns (no great surprise) quiet title actions. And Patch-
ak’s suit is not a quiet title action, because although it con-
tests the Secretary’s title, it does not claim any competing
interest in the Bradley Property. That fact makes the
QTA’s “Indian lands” limitation simply inapposite to this
litigation.

In reaching this conclusion, we need look no further than
the QTA’s text. From its title to its jurisdictional grant to
its venue provision, the Act speaks specifically and repeat-
edly of “quiet title” actions. See 86 Stat. 1176 (“An Act [tlo
permit suits to adjudicate certain real property quiet title
actions”); 28 U. S. C. §1346(f) (giving district courts jurisdic-
tion over “civil actions . . . to quiet title” to property in which
the United States claims an interest); § 1402(d) (setting forth
venue for “[alny civil action . . . to quiet title” to property in
which the United States claims an interest). That term is
universally understood to refer to suits in which a plaintiff
not only challenges someone else’s claim, but also asserts his
own right to disputed property. See, e. g., Black’s Law Dic-
tionary 34 (9th ed. 2009) (defining an “action to quiet title”

ion of SOTOMAYOR, J.). But the dissent’s test is inconsistent with the one
we adopted in Block, which asked whether Congress had particularly dealt
with a “claim.” See Block v. North Dakota ex rel. Board of Univ. and
School Lands, 461 U. S. 273, 286, n. 22 (1983). And the dissent’s approach
has no obvious limits. Suppose, for example, that Congress passed a stat-
ute authorizing a particular form of injunctive relief in a procurement
contract suit except when the suit involved a “discretionary function” of
a federal employee. Cf. 28 U.S. C. §2680(a). Under the dissent’s
method, that exception would preclude any APA suit seeking that kind of
injunctive relief if it involved a discretionary function, no matter what the
nature of the claim. That implausible result demonstrates that limita-
tions on relief cannot sensibly be understood apart from the claims to
which they attach.
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as “[a] proceeding to establish a plaintiff’s title to land by
compelling the adverse claimant to establish a claim or
be forever estopped from asserting it”); Grable & Somns
Metal Products, Inc. v. Darue Engineering & Mfg., 545 U. S.
308, 315 (2005) (“[Tlhe facts showing the plaintiff’s title
. . . are essential parts of the plaintiff’s [quiet title] cause
of action” (quoting Hopkins v. Walker, 244 U. S. 486, 490
(1917))).

And the QTA’s other provisions make clear that the recur-
rent statutory term “quiet title action” carries its ordinary
meaning. The QTA directs that the complaint in such an
action “shall set forth with particularity the nature of the
right, title, or interest which the plaintiff claims in the real
property.” 28 U.S.C. §2409a(d). If the plaintiff does not
assert any such right (as Patchak does not), the statute can-
not come into play.* Further, the QTA provides an option
for the United States, if it loses the suit, to pay “just compen-
sation,” rather than return the property, to the “person de-
termined to be entitled” to it. §2409a(b). That provision
makes perfect sense in a quiet title action: If the plaintiff is
found to own the property, the Government can satisfy his
claim through an award of money (while still retaining the
land for its operations). But the provision makes no sense
in a suit like this one, where Patchak does not assert a right

4The dissent contends that the QTA omits two other historical require-
ments for quiet title suits. See post, at 234-235. But many States had
abandoned those requirements by the time the QTA was passed. See
S. Rep. No. 92-575, p. 6 (1971) (noting “wide differences in State statutory
and decisional law” on quiet title suits); Steadman, “Forgive the U. S. Its
Trespasses?”: Land Title Disputes With the Sovereign—Present Reme-
dies and Prospective Reforms, 1972 Duke L. J. 15, 48-49, and n. 152 (stat-
ing that cases had disputed whether a quiet title plaintiff needed to pos-
sess the land); Welch v. Kai, 4 Cal. App. 3d 374, 380-381, 84 Cal. Rptr. 619,
622-623 (1970) (allowing a quiet title action when the plaintiff claimed only
an easement); Benson v. Fekete, 424 S. W. 2d 729 (Mo. 1968) (en banc)
(same). So Congress in enacting the QTA essentially chose one contempo-
raneous form of quiet title action.
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to the property. If the United States loses the suit, an
award of just compensation to the rightful owner (whoever
and wherever he might be) could do nothing to satisfy Patch-
ak’s claim.?

In two prior cases, we likewise described the QTA as ad-
dressing suits in which the plaintiff asserts an ownership
interest in Government-held property. In Block v. North
Dakota ex rel. Board of Univ. and School Lands, 461 U. S.
273 (1982), we considered North Dakota’s claim to land that
the United States viewed as its own. We held that the State
could not circumvent the QTA’s statute of limitations by in-
voking other causes of action, among them the APA. See
id., at 277-278, 286, n. 22. The crux of our reasoning was
that Congress had enacted the QTA to address exactly the
kind of suit North Dakota had brought. Prior to the QTA,
we explained, “citizens asserting title to or the right to
possession of lands claimed by the United States” had
no recourse; by passing the statute, “Congress sought to rec-
tify this state of affairs.” Id., at 282. Our decision re-
flected that legislative purpose: Congress, we held, “intended
the QTA to provide the exclusive means by which adverse
claimants could challenge the United States’ title to real
property.” Id., at 286. We repeat: “adverse claimants,”

5The legislative history, for those who think it useful, further shows
that the QTA addresses quiet title actions, as ordinarily conceived. The
Senate Report states that the QTA aimed to alleviate the “[g]rave ineq-
uity” to private parties “excluded, without benefit of a recourse to the
courts, from lands they have reason to believe are rightfully theirs.”
S. Rep. No. 92-575, at 1. Similarly, the House Report notes that the his-
tory of quiet title actions “goes back to the Courts of England,” and pro-
vided as examples “a plaintiff whose title to land was continually being
subjected to litigation in the law courts,” and “one who feared that an
outstanding deed or other interest might cause a claim to be presented in
the future.” H. R. Rep. No. 92-1559, p. 6 (1972). From top to bottom,
these reports show that Congress thought itself to be authorizing bread-
and-butter quiet title actions, in which a plaintiff asserts a right, title, or
interest of his own in disputed land.
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meaning plaintiffs who themselves assert a claim to property
antagonistic to the Federal Government’s.

Our decision in United States v. Mottaz, 476 U.S. 834
(1986), is of a piece. There, we considered whether the QTA,
or instead the Tucker Act or General Allotment Act, gov-
erned the plaintiff’s suit respecting certain allotments of
land held by the United States. We thought the QTA the
relevant statute because the plaintiff herself asserted title to
the property. Our opinion quoted the plaintiff’s own de-
seription of her suit: “At no time in this proceeding did [the
plaintiff] drop her claim for title. To the contrary, the claim
for title is the essence and bottom line of [the plaintiff’s]
case.” Id., at 842 (quoting Brief for Respondent in Mottaz,
0. T. 1985, No. 85-546, p. 3). That fact, we held, brought the
suit “within the [QTA’s] scope”: “What [the plaintiff] seeks is
a declaration that she alone possesses valid title.” 476 U. S.,
at 842. So once again, we construed the QTA as addressing
suits by adverse claimants.

But Patchak is not an adverse claimant—and so the QTA
(more specifically, its reservation of sovereign immunity from
actions respecting Indian trust lands) cannot bar his suit.
Patchak does not contend that he owns the Bradley Property,
nor does he seek any relief corresponding to such a claim.
He wants a court to strip the United States of title to the
land, but not on the ground that it is his and not so that
he can possess it. Patchak’s lawsuit therefore lacks a defin-
ing feature of a QTA action. He is not trying to disguise a
QTA suit as an APA action to circumvent the QTA’s “Indian
lands” exception. Rather, he is not bringing a QTA suit at
all. He asserts merely that the Secretary’s decision to take
land into trust violates a federal statute—a garden-variety
APA claim. See 5 U.S. C. §§706(2)(A), (C) (“The reviewing
court shall . . . hold unlawful and set aside agency action . . .
not in accordance with law [or] in excess of statutory jurisdic-
tion [or] authority”). Because that is true—because in then-
Assistant Attorney General Scalia’s words, the QTA is “not
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addressed to the type of grievance which [Patchak] seeks
to assert,” H. R. Rep. No. 94-1656, at 28—the QTA’s limita-
tion of remedies has no bearing. The APA’s general waiver
of sovereign immunity instead applies.

The Band and Government, along with the dissent, object
to this conclusion on three basic grounds. First, they con-
tend that the QTA speaks more broadly than we have indi-
cated, waiving immunity from suits “to adjudicate a disputed
title to real property in which the United States claims an
interest.” 28 U.S.C. §2409a(a). That language, the argu-
ment goes, encompasses all actions contesting the Govern-
ment’s legal interest in land, regardless whether the plain-
tiff claims ownership himself. See Brief for Federal Parties
19-20; Reply Brief for Tribal Petitioner 4-6; post, at 235
(SOTOMAYOR, J., dissenting). The QTA (not the APA) thus
becomes the relevant statute after all—as to both its waiver
and its “corresponding” reservation of immunity from suits
involving Indian lands. Reply Brief for Tribal Petitioner 6.

But the Band and Government can reach that result only
by neglecting key words in the relevant provision. That
sentence, more fully quoted, reads: “The United States may
be named as a party defendant in a civil action under
this section to adjudicate a disputed title to real property
in which the United States claims an interest.” §2409a(a)
(emphasis added). And as we have already noted, “this
section”—§ 2409a—includes a host of indications that the
“civil action” at issue is an ordinary quiet title suit: Just re-
call the section’s title (“Real property quiet title actions”),
and its pleading requirements (the plaintiff “shall set forth
with particularity the nature of the right, title, or interest
which [he] claims”), and its permission to the Government to
remedy an infraction by paying “just compensation.” Read
with reference to all these provisions (as well as to the QTA’s
contemporaneously enacted jurisdictional and venue sec-
tions), the waiver clause rebuts, rather than supports, the
Band’s and the Government’s argument: That clause speaks
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not to any suit in which a plaintiff challenges the Govern-
ment’s title, but only to an action in which the plaintiff also
claims an interest in the property.

The Band and Government next invoke cases holding that
“when a statute provides a detailed mechanism for judicial
consideration of particular issues at the behest of particular
persons,” the statute may “impliedly preclude[ ]” judicial re-
view “of those issues at the behest of other persons.” Block
v. Community Nutrition Institute, 467 U. S. 340, 349 (1984);
see United States v. Fausto, 484 U. S. 439, 455 (1988). Here,
the Band and Government contend, the QTA’s specific au-
thorization of adverse claimants’ suits creates a negative
implication: non-adverse claimants like Patchak cannot
challenge Government ownership of land under any other
statute. See Reply Brief for Tribal Petitioner 7-10; Reply
Brief for Federal Parties 7-9; see also post, at 230. The
QTA, says the Band, thus “preempts [Patchak’s] more gen-
eral remedies.” Brief for Tribal Petitioner 23 (internal quo-
tation marks omitted).

But we think that argument faulty, and the cited cases
inapposite, for the reason already given: Patchak is bringing
a different claim, seeking different relief, from the kind the
QTA addresses. See supra, at 217-221. To see the point,
consider a contrasting example. Suppose the QTA author-
ized suit only by adverse claimants who could assert a prop-
erty interest of at least a decade’s duration. Then suppose an
adverse claimant failing to meet that requirement (because,
say, his claim to title went back only five years) brought suit
under a general statute like the APA. We would surely bar
that suit, citing the cases the Government and Band rely on;
in our imaginary statute, Congress delineated the class of
persons who could bring a quiet title suit, and that judgment
would preclude others from doing so. But here, once again,
Patchak is not bringing a quiet title action at all. He is not
claiming to own the property, and he is not demanding that
the court transfer the property to him. So to succeed in
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their argument, the Government and Band must go much
further than the cited cases: They must say that in authoriz-
ing one person to bring one kind of suit seeking one form of
relief, Congress barred another person from bringing an-
other kind of suit seeking another form of relief. Presum-
ably, that contention would extend only to suits involving
similar subject matter—i. e., the Government’s ownership of
property. But that commonality is not itself sufficient. We
have never held, and see no cause to hold here, that some
general similarity of subject matter can alone trigger a re-
medial statute’s preclusive effect.

Last, the Band and Government argue that we should
treat Patchak’s suit as we would an adverse claimant’s be-
cause they equally implicate the “Indian lands” exception’s
policies. According to the Government, allowing challenges
to the Secretary’s trust acquisitions would “pose significant
barriers to tribes[’] . . . ability to promote investment and
economic development on the lands.” Brief for Federal Par-
ties 24. That harm is the same whether or not a plaintiff
claims to own the land himself. Indeed, the Band argues
that the sole difference in this suit cuts in its direction, be-
cause non-adverse claimants like Patchak have “the most re-
mote injuries and indirect interests in the land.” Brief for
Tribal Petitioner 13; see Reply Brief for Federal Parties 11—
12; see also post, at 228, 234, 236.°

That argument is not without force, but it must be ad-
dressed to Congress. In the QTA, Congress made a judg-
ment about how far to allow quiet title suits—to a point, but
no further. (The “no further” includes not only the “Indian

6In a related vein, the dissent argues that our holding will undermine
the QTA’s “Indian lands” exception by allowing adverse claimants to file
APA complaints concealing their ownership interests or to recruit third
parties to bring suit on their behalf. See post, at 236-238. But we think
that concern more imaginary than real. We have trouble conceiving of a
plausible APA suit that omits mention of an adverse claimant’s interest in
property yet somehow leads to relief recognizing that very interest.
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lands” exception, but one for security interests and water
rights, as well as a statute of limitations, a bar on jury trials,
jurisdictional and venue constraints, and the just compensa-
tion option discussed earlier.) Perhaps Congress would—
perhaps Congress should—make the identical judgment for
the full range of lawsuits pertaining to the Government’s
ownership of land. But that is not our call. The Band as-
sumes that plaintiffs like Patchak have a lesser interest than
those bringing quiet title actions, and so should be precluded
a fortiori. But all we can say is that Patchak has a different
interest. Whether it is lesser, as the Band argues, because
not based on property rights; whether it is greater because
implicating public interests; or whether it is in the end ex-
actly the same—that is for Congress to tell us, not for us
to tell Congress. As the matter stands, Congress has not
assimilated to quiet title actions all other suits challenging
the Government’s ownership of property. And so when a
plaintiff like Patchak brings a suit like this one, it falls within
the APA’s general waiver of sovereign immunity.

III

We finally consider the Band’s and the Government’s alter-
native argument that Patchak cannot bring this action be-
cause he lacks prudential standing. This Court has long
held that a person suing under the APA must satisfy not only
Article IIT’s standing requirements, but an additional test:
The interest he asserts must be “arguably within the zone
of interests to be protected or regulated by the statute” that
he says was violated. Association of Data Processing Serv-
ice Organizations, Inc. v. Camp, 397 U.S. 150, 153 (1970).
Here, Patchak asserts that in taking title to the Bradley
Property, the Secretary exceeded her authority under §465,
which authorizes the acquisition of property “for the purpose
of providing land for Indians.” And he alleges that this
statutory violation will cause him economic, environmental,
and aesthetic harm as a nearby property owner. See supra,
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at 213. The Government and Band argue that the relation-
ship between §465 and Patchak’s asserted interests is insuf-
ficient. That is so, they contend, because the statute focuses
on land acquisition, whereas Patchak’s interests relate to the
land’s use as a casino. See Brief for Tribal Petitioner 46
(“The Secretary’s decision to put land into trust does not
turn on any particular use of the land, gaming or other-
wise[,] . . . [and] thus has no impact on [Patchak] or his as-
serted interests”); Brief for Federal Parties 34 (“[Ll]and
may be taken into trust for a host of purposes that have
nothing at all to do with gaming”). We find this argument
unpersuasive.

The prudential standing test Patchak must meet “is not
meant to be especially demanding.” Clarke v. Securities
Industry Assn., 479 U. S. 388, 399 (1987). We apply the test
in keeping with Congress’s “evident intent” when enacting
the APA “to make agency action presumptively reviewable.”
Ibid. We do not require any “indication of congressional
purpose to benefit the would-be plaintiff.” Id., at 399-400."
And we have always conspicuously included the word “argu-
ably” in the test to indicate that the benefit of any doubt
goes to the plaintiff. The test forecloses suit only when a
plaintiff’s “interests are so marginally related to or incon-
sistent with the purposes implicit in the statute that it can-
not reasonably be assumed that Congress intended to permit
the suit.” Id., at 399.

Patchak’s suit satisfies that standard, because § 465 has far
more to do with land use than the Government and Band

“For this reason, the Band’s statement that Patchak is “not an Indian
or tribal official seeking land” and does not “claim an interest in advancing
tribal development,” Brief for Tribal Petitioner 42, is beside the point.
The question is not whether §465 seeks to benefit Patchak; everyone can
agree it does not. The question is instead, as the Band’s and the Govern-
ment’s main argument acknowledges, whether issues of land use (argua-
bly) fall within §465’s scope—because if they do, a neighbor complaining
about such use may sue to enforce the statute’s limits. See infra this
page and 226-227.
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acknowledge. Start with what we and others have said
about §465’s context and purpose. As the leading treatise
on federal Indian law notes, §465 is “the capstone” of the
IRA’s land provisions. F. Cohen, Handbook of Federal In-
dian Law § 15.07[1][a], p. 1010 (2005 ed.) (hereinafter Cohen).
And those provisions play a key role in the IRA’s overall
effort “to rehabilitate the Indian’s economic life,” Mescalero
Apache Tribe v. Jones, 411 U.S. 145, 152 (1973) (internal
quotation marks omitted). “Land forms the basis” of that
“economic life,” providing the foundation for “tourism, manu-
facturing, mining, logging, . . . and gaming.” Cohen §15.01,
at 965. Section 465 thus functions as a primary mechanism
to foster Indian tribes’ economic development. As the D. C.
Circuit explained in the MichGO litigation, the section
“provid[es] lands sufficient to enable Indians to achieve self-
support.” Michigan Gambling, 525 F. 3d, at 31 (internal
quotation marks omitted); see Morton v. Mancari, 417 U. S.
535, 542 (1974) (noting the IRA’s economic aspect). So when
the Secretary obtains land for Indians under §465, she does
not do so in a vacuum. Rather, she takes title to properties
with at least one eye directed toward how tribes will use
those lands to support economic development.

The Department’s regulations make this statutory concern
with land use crystal clear. Those regulations permit the
Secretary to acquire land in trust under §465 if the “land is
necessary to facilitate tribal self-determination, economic
development, or Indian housing.” 25 CFR §151.3(a)(3).
And they require the Secretary to consider, in evaluat-
ing any acquisition, both “[t]he purposes for which the land
will be used” and the “potential conflicts of land use which
may arise.” §§151.10(c), 151.10(f); see §151.11(a). For “oftf-
reservation acquisitions” made “for business purposes”—like
the Bradley Property—the regulations further provide that
the tribe must “provide a plan which specifies the antici-
pated economic benefits associated with the proposed use.”
§151.11(c). DOT’s regulations thus show that the statute’s
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implementation centrally depends on the projected use of a
given property.

The Secretary’s acquisition of the Bradley Property is a
case in point. The Band’s application to the Secretary high-
lighted its plan to use the land for gaming purposes. See
App. 41 (“[Tlrust status for this Property is requested in
order for the Tribe to acquire property on which it plans to
conduct gaming”); id., at 60-61 (“The Tribe intends to . . .
renovate the existing . . . building into a gaming facility . . .
to offer Class II and/or Class IIT gaming”). Similarly, DOI’s
notice of intent to take the land into trust announced that
the land would “be used for the purpose of construction and
operation of a gaming facility,” which the Department had
already determined would meet the Indian Gaming Regula-
tory Act’s requirements. 70 Fed. Reg. 25596; 25 U.S. C.
§§2701-2721. So from start to finish, the decision whether
to acquire the Bradley Property under §465 involved ques-
tions of land use.

And because §465’s implementation encompasses these is-
sues, the interests Patchak raises—at least arguably—fall
“within the zone . . . protected or regulated by the statute.”
If the Government had violated a statute specifically ad-
dressing how federal land can be used, no one would doubt
that a neighboring landowner would have prudential stand-
ing to bring suit to enforce the statute’s limits. The dif-
ference here, as the Government and Band point out, is
that §465 specifically addresses only land acquisition. But
for the reasons already given, decisions under the statute
are closely enough and often enough entwined with con-
siderations of land use to make that difference immaterial.
As in this very case, the Secretary will typically acquire land
with its eventual use in mind, after assessing potential
conflicts that use might create. See 25 CFR §§151.10(c),
151.10(f), 151.11(a). And so neighbors to the use (like
Patchak) are reasonable—indeed, predictable—challengers
of the Secretary’s decisions: Their interests, whether eco-
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nomic, environmental, or aesthetic, come within §465’s regu-

latory ambit.
% % %

The QTA’s reservation of sovereign immunity does not bar
Patchak’s suit. Neither does the doctrine of prudential
standing. We therefore affirm the judgment of the D. C.
Circuit, and remand the case for further proceedings consist-
ent with this opinion.

It is so ordered.

JUSTICE SOTOMAYOR, dissenting.

In enacting the Quiet Title Act (QTA or Act), Congress
waived the Government’s sovereign immunity in cases seek-
ing “to adjudicate a disputed title to real property in which
the United States claims an interest.” 28 U. S. C. §2409a(a).
In so doing, Congress was careful to retain the Government’s
sovereign immunity with respect to particular claimants,
particular categories of land, and particular remedies. Con-
gress and the Executive Branch considered these “carefully
crafted provisions” essential to the immunity waiver and
“necessary for the protection of the national public interest.”
Block v. North Dakota ex rel. Board of Univ. and School
Lands, 461 U. S. 273, 284-285 (1983).

The Court’s opinion sanctions an end-run around these
vital limitations on the Government’s waiver of sovereign
immunity. After today, any person may sue under the Ad-
ministrative Procedure Act (APA) to divest the Federal Gov-
ernment of title to and possession of land held in trust for
Indian tribes—relief expressly forbidden by the QTA—so
long as the complaint does not assert a personal interest in
the land. That outcome cannot be squared with the APA’s
express admonition that it confers no “authority to grant re-
lief if any other statute that grants consent to suit expressly
or impliedly forbids the relief which is sought.” 5 U.S. C.
§702. The Court’s holding not only creates perverse incen-
tives for private litigants, but also exposes the Government’s
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ownership of land to costly and prolonged challenges. Be-
cause I believe those results to be inconsistent with the QTA
and the APA, I respectfully dissent.

I
A

Congress enacted the QTA to provide a comprehensive so-
lution to the problem of real-property disputes between pri-
vate parties and the United States. The QTA strikes a care-
ful balance between private parties’ desire to adjudicate such
disputes, and the Government’s desire to impose “‘appro-
priate safeguards’” on any waiver of sovereign immunity to
ensure “‘the protection of the public interest.”” Block, 461
U. S., at 282-283; see also S. Rep. No. 92-575, p. 6 (1971).

Section 2409a(a) provides expansively that “[t]he United
States may be named as a party defendant in a civil action
under this section to adjudicate a disputed title to real prop-
erty in which the United States claims an interest.” That
language mirrors the title proposed by the Executive Branch
for the legislation that Congress largely adopted: “A BILL To
permit suits to adjudicate disputed titles to lands in which
the United States claims an interest.” Id., at 7.

The remainder of the Act, however, imposes important
conditions upon the Government’s waiver of sovereign immu-
nity. First, the right to sue “does not apply to trust or re-
stricted Indian lands.” §2409a(a). The Indian lands excep-
tion reflects the view that “a waiver of immunity in this area
would not be consistent with specific commitments [the Gov-
ernment] hals] made to the Indians through treaties and
other agreements.” Block, 461 U. S., at 283 (internal quota-
tion marks omitted). By exempting Indian lands, Congress
ensured that the Government’s “solemn obligations” to tribes
would not be “abridgled] . . . without the consent of the Indi-
ans.” S. Rep. No. 92-575, at 4.

Second, the Act preserves the United States’ power to re-
tain possession or control of any disputed property, even if a
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court determines that the Government’s property claim is
invalid. To that end, §2409a(b) “allow[s] the United States
the option of paying money damages instead of surrendering
the property if it lost a case on the merits.” Block, 461
U.S., at 283. This provision was considered essential to ad-
dressing the Government’s “main objection in the past to
waiving sovereign immunity” where federal land was con-
cerned: that an adverse judgment “would make possible de-
crees ousting the United States from possession and thus
interfer[e] with operations of the Government.” S. Rep.
No. 92-575, at 5-6. Section 2409a(b) “eliminate[d] cause
for such apprehension” by ensuring that—even under the
QTA—the United States could not be stripped of its posses-
sion or control of property without its consent. Id., at 6.
Finally, the Act limits the class of individuals permitted
to sue the Government to those claiming a “right, title, or
interest” in disputed property. §2409a(d). As we have
explained, Congress’ decision to restrict the class entitled
to relief indicates that Congress precluded relief for the re-
mainder. See, e. g., Block v. Community Nutrition Insti-
tute, 467 U. S. 340, 349 (1984) (“[W]hen a statute provides a
detailed mechanism for judicial consideration of particular
issues at the behest of particular persons, judicial review of
those issues at the behest of other persons may be found
to be impliedly precluded”). That inference is especially
strong here, because the QTA was “enacted against the back-
drop of sovereign immunity.” S. Rep. No. 94-996, p. 27
(1976). Section 2409a(d) thus indicates that Congress con-
cluded that those without any “right, title, or interest” in a
given property did not have an interest sufficient to warrant
abrogation of the Government’s sovereign immunity.
Congress considered these conditions indispensable to its
immunity waiver.! “[W]hen Congress attaches conditions to

! As we explained in Block v. North Dakota ex rel. Board of Univ. and
School Lands, 461 U. S. 273, 282-283 (1983), Congress’ initial proposal
lacked such provisions. The Executive Branch, however, strongly op-
posed the original bill, explaining that it was “too broad and sweeping
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legislation waiving the sovereign immunity of the United
States, those conditions must be strictly observed, and ex-
ceptions thereto are not to be lightly implied.” Block, 461
U. S, at 287. Congress and the Executive Branch intended
the scheme to be the exclusive procedure for resolving prop-
erty title disputes involving the United States. See id., at
285 (describing Act as a “‘careful and thorough remedial
scheme’”); S. Rep. No. 92-575, at 4 (Section 2409a “provides
a complete, thoughtful approach to the problem of disputed
titles to federally claimed land” (emphasis added)).

For that reason, we held that Congress did not intend to
create a “new supplemental remedy” when it enacted the
APA’s general waiver of sovereign immunity. Block, 461
U.S., at 286, n. 22. “‘It would require the suspension of
disbelief,”” we reasoned, “‘to ascribe to Congress the design
to allow its careful and thorough remedial scheme to be cir-
cumvented by artful pleading.”” Id., at 285 (quoting Brown
v. GSA, 425 U. S. 820, 833 (1976)). If a plaintiff could oust
the Government of title to land by means of an APA action,
“all of the carefully crafted provisions of the QTA deemed
necessary for the protection of the national public interest
could be averted,” and the “Indian lands exception to the
QTA would be rendered nugatory.” Block, 461 U. S., at 284—
285. We therefore had little difficulty concluding that Con-
gress did not intend to render the QTA’s limitations obsolete
by affording any plaintiff the right to dispute the Govern-
ment’s title to any lands by way of an APA action—and to
empower any such plaintiff to “disposses[s] [the United
States] of the disputed property without being afforded the
option of paying damages.” Id., at 285.

in scope and lacking adequate safeguards to protect the public interest.”
Dispute of Titles on Public Lands: Hearings on S. 216 et al. before the
Subcommittee on Public Lands of the Senate Committee on Interior and
Insular Affairs, 92d Cong., 1st Sess., 21 (1971). Congress ultimately
agreed, largely adopting the Executive’s substitute bill. See Block, 461
U. S., at 283-284.
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It is undisputed that Patchak does not meet the conditions
to sue under the QTA. He seeks to challenge the Govern-
ment’s title to Indian trust land (strike one); he seeks to force
the Government to relinquish possession and title outright,
leaving it no alternative to pay compensation (strike two);
and he does not claim any personal right, title, or interest in
the property (strike three). Thus, by its express terms, the
QTA forbids the relief Patchak seeks. Compare ante, at 214
(“[AJll parties agree that the suit now effectively seeks to
divest the Federal Government of title to the [Indian trust]
land”), with United States v. Mottaz, 476 U. S. 834, 842 (1986)
(Section 2409a(a)’s Indian lands exclusion “operates solely to
retain the United States’ immunity from suit by third parties
challenging the United States’ title to land held in trust for
Indians”). Consequently, Patchak may not avoid the QTA’s
constraints by suing under the APA, a statute enacted only
four years later. See 5 U.S.C. §702 (rendering the APA’s
waiver of sovereign immunity inapplicable “if any other stat-
ute that grants consent to suit expressly or impliedly forbids
the relief which is sought”).

B

The majority nonetheless permits Patchak to circumvent
the QTA’s limitations by filing an action under the APA. It
primarily argues that the careful limitations Congress im-
posed upon the QTA’s waiver of sovereign immunity are
“simply inapposite” to actions in which the plaintiff advances
a different “grievance” to that underlying a QTA suit, 1. e.,
cases in which a plaintiff seeks to “strip the United States of
title to the land . . . not on the ground that it is his,” but
rather because “the Secretary’s decision to take land into
trust violates a federal statute.” Ante, at 217, 220. This
analysis is unmoored from the text of the APA.

Section 702 focuses not on a plaintiff’s motivation for suit,
nor the arguments on which he grounds his case, but only on
whether another statute expressly or impliedly forbids the
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relief he seeks. The relief Patchak admittedly seeks—to
oust the Government of title to Indian trust land—is identi-
cal to that forbidden by the QTA. Conversely, the Court’s
hypothetical suit, alleging that the Bradley Property was
causing environmental harm, would not be barred by the
QTA. See ante, at 216. That is not because such an action
asserts a different “grievance,” but because it seeks different
relief—abatement of a nuisance rather than the extinguish-
ment of title.?

In any event, the “grievance” Patchak asserts is no differ-
ent from that asserted in Block—a case in which we unan-
imously rejected a plaintiff’s attempt to avoid the QTA’s
restrictions by way of an APA action or the similar device
of an officer’s suit.> That action, like this one, was styled as
a suit claiming that the Government’s actions respecting land
were “‘“not within [its] statutory powers.”’” 461 U. S., at
281. Cf. ante, at 220 (“[Patchak] asserts merely that the
Secretary’s decision to take land into trust violates a federal
statute”). The relief requested was also identical to that
sought here: injunctive relief directing the United States to

2The majority claims, ante, at 217, n. 3, that this test has “no obvious
limits,” but it merely applies the text of § 702 (which speaks of “relief,” not
“grievances”). In any event, the majority’s hypothetical, ibid., compares
apples to oranges. I do not contend that the APA bars all injunctive
relief involving Indian lands, simply other suits—like this one—that seek
“to adjudicate a disputed title to real property in which the United States
claims an interest.” 28 U.S.C. §2409a(a). That result is entirely con-
sistent with Block—which stated that the APA “specifically confers no
‘authority to grant relief if any other statute . . . expressly or impliedly
forbids the relief which is sought.”” 461 U.S., at 286, n. 22 (quoting 5
U. S. C. §702).

3 An officer’s suit is an action directly against a federal officer, but was
otherwise identical to the kind of APA action at issue here. Compare
Block, 461 U. S., at 281 (seeking relief because agency official’s actions
were “‘“not within [his] statutory powers”’”), with 5 U. S. C. §706(2)(C)
(“The reviewing court shall . . . hold unlawful and set aside agency action
. . . found to be . . . in excess of statutory jurisdiction, authority, or
limitations”).
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1%

cease and desist from . . . exercising privileges of owner-
ship’” over the land in question. 461 U. S., at 278; see also
App. 38.

The only difference that the majority can point to between
Block and these cases is that Patchak asserts a weaker inter-
est in the disputed property. But that is no reason to imag-
ine that Congress intended a different outcome. As the ma-
jority itself acknowledges, the harm to the United States and
tribes when a plaintiff sues to extinguish the Government’s
title to Indian trust land is identical “whether or not a plain-
tiff claims to own the land himself.” Amnte, at 223. Yet, if
the majority is correct, Congress intended the APA’s waiver
of immunity to apply to those hypothetical plaintiffs differ-
ently. Congress, it suggests, intended to permit anyone to
circumvent the QTA’s careful limitations and sue to force the
Government to relinquish Indian trust lands—anyone, that
is, except those with the strongest entitlement to bring such
actions: those claiming a personal “right, title, or interest”
in the land in question. The majority’s conclusion hinges,
therefore, on the doubtful premise that Congress intended to
waive the Government’s sovereign immunity wholesale for
those like Patchak, who assert an “aesthetic” interest in land,
ante, at 212, while retaining the Government’s sovereign im-
munity against those who assert a constitutional interest in
land—the deprivation of property without due process of
law. This is highly implausible. Unsurprisingly, the major-
ity does not even attempt to explain why Congress would
have intended this counterintuitive result.

It is no answer to say that the QTA reaches no further
than an “ordinary quiet title suit.” Ante, at 221. The ac-
tion permitted by §2409a is not an ordinary quiet title suit.
At common law, equity courts “permit[ted] a bill to quiet title
to be filed only by a party in possession [of land] against a
defendant, who ha[d] been ineffectually seeking to establish
a legal title by repeated actions of ejectment.” Wehrman
v. Conklin, 155 U. S. 314, 321-322 (1894) (emphasis added).
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Section 2409a is broader, requiring neither prerequisite.
Moreover, as the majority tells us, see ante, at 217, an act to
quiet title is “universally understood” as a proceeding “to
establish a plaintiff’s title to land,” Black’s Law Dictionary
34 (9th ed. 2009) (emphasis added). But §2409a authorizes
civil actions in cases in which neither the Government, nor
the plaintiff, claims title to the land at issue. See §2409a(d)
(“The complaint shall set forth . . . the right, title, or interest
which the plaintiff claims” (emphasis added)).* A plaintiff
may file suit under §2409a, for instance, when he claims only
an easement in land, the right to explore an area for miner-
als, or some other lesser right or interest. See S. Rep.
No. 92-575, at 5. Notwithstanding its colloquial title, there-
fore, the QTA plainly allows suit in circumstances well be-
yond “bread-and-butter quiet title actions,” ante, at 219, n. 5.5

The majority attempts to bolster its reading by emphasiz-
ing an unexpected source within §2409a: the clause specify-
ing that the United States may be sued “‘in a civil action
under this section.”” Ante, at 221. The majority under-
stands this clause to narrow the QTA’s scope (and its limita-
tions on the Government’s immunity waiver) to quiet title
claims only. But “this section” speaks broadly to civil ac-
tions “to adjudicate a disputed title to real property in which
the United States claims an interest.” §2409a. Moreover,

4The majority notes that some States permit a broader class of claims
under the rubric of “quiet title,” and points to the “‘wide differences in
State statutory and decisional law’ on quiet title suits” at the time of the
Act. Ante, at 218, n. 4. But that substantial variation only illustrates the
artificiality of the majority’s claim that the Act only “addresses quiet title
actions, as ordinarily conceived.” Ante, at 219, n. 5 (emphasis added).

5T recognize, of course, that the QTA is titled “[aln Act [t]Jo permit suits
to adjudicate certain real property quiet title actions.” 86 Stat. 1176.
But “the title of a statute . .. cannot limit the plain meaning of [its] text.”
Trainmen v. Baltimore & Ohio R. Co., 331 U. S. 519, 528-529 (1947). As
explained above, the substance of Congress’ enactment plainly extends
more broadly than quiet title actions, mirroring the scope of the title pro-
posed by the Government. See supra, at 229.
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this clause is read most straightforwardly to serve a far more
pedestrian purpose: simply to state that a claimant can file
“a civil action under this section”—§ 2409a—to adjudicate a
disputed title in which the United States claims an interest.
Regardless of how one reads the clause, however, it does not
alter the APA’s clear command that suits seeking relief for-
bidden by other statutes are not authorized by the APA.
And the QTA forbids the relief sought here: injunctive relief
forcing the Government to relinquish title to Indian lands.

Even if the majority were correct that the QTA itself
reached only as far as ordinary quiet title actions, that would
establish only that the QTA does not expressly forbid the
relief Patchak seeks. The APA, however, does not waive
the Government’s sovereign immunity where any other stat-
ute “expressly or impliedly forbids the relief which is
sought.” 5 U.S.C. §702 (emphasis added). The text and
history of the QTA, as well as this Court’s precedent, make
clear that the United States intended to retain its sovereign
immunity from suits to dispossess the Government of Indian
trust land. Patchak’s suit to oust the Government of such
land is therefore, at minimum, impliedly forbidden.®

II

Three consequences illustrate the difficulties today’s hold-
ing will present for courts and the Government. First, it
will render the QTA’s limitations easily circumvented. Al-
though those with property claims will remain formally pro-
hibited from bringing APA suits because of Block, savvy
plaintiffs and their lawyers can recruit a family member or
neighbor to bring suit asserting only an “aesthetic” interest
in the land but seeking an identical practical objective—to
divest the Government of title and possession. §§2409a(a),
(b). Nothing will prevent them from obtaining relief that
the QTA was designed to foreclose.

6Because I conclude that sovereign immunity bars Patchak’s suit, I
would not reach the question whether he has standing.
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Second, the majority’s holding will frustrate the Govern-
ment’s ability to resolve challenges to its fee-to-trust deci-
sions expeditiously. When a plaintiff like Patchak asserts
an “aesthetic” or “environmental” concern with a planned
use of Indian trust land, he may bring a distinct suit under
statutes like the National Environmental Policy Act of 1969
and the Indian Gaming Regulatory Act. Those challenges
generally may be brought within the APA’s ordinary 6-year
statute of limitations. Suits to contest the Government’s
decision to take title to land in trust for Indian tribes, how-
ever, have been governed by a different rule. Until today,
parties seeking to challenge such decisions had only a 30-day
window to seek judicial review. 25 CFR §151.12 (2011);
61 Fed. Reg. 18082-18083 (1996). That deadline promoted
finality and security—necessary preconditions for the in-
vestment and “economic development” that are central goals
of the Indian Reorganization Act. Ante, at 226." Today’s
result will promote the opposite, retarding tribes’ ability to
develop land until the APA’s 6-year statute of limitations
has lapsed.®

Finally, the majority’s rule creates substantial uncertainty
regarding who exactly is barred from bringing APA claims.
The majority leaves unclear, for instance, whether its rule
bars from suit only those who “claim any competing interest”
in the disputed land in their complaint, ante, at 217, or those
who could claim a competing interest, but plead only that the

"Trust status, for instance, is a prerequisite to making lands eligible for
various federal incentives and tax credits closely tied to economic develop-
ment. See, e. g., App. 56. Delayed suits will also inhibit tribes from in-
vesting in uses other than gaming that might be less objectionable—like
farming or office use.

8 Despite notice of the Government’s intent through an organization with
which he was affiliated, Patchak did not challenge the Government’s fee-
to-trust decision even though the organization did. See Michigan Gam-
bling Opposition v. Kempthorne, 525 F. 3d 23 (CADC 2008). Instead,
Patchak waited to sue until three years after the Secretary’s intent to
acquire the property was published. App. 35, 39.
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Government’s title claim violates a federal statute. If the
former, the majority’s holding would allow Patchak’s chal-
lenge to go forward even if he had some personal interest in
the Bradley Property, so long as his complaint did not assert
it. That result is difficult to square with Block and Mottaz.
If the latter, matters are even more peculiar. Because a
shrewd plaintiff will avoid referencing her own property
claim in her complaint, the Government may assert sover-
eign immunity only if its detective efforts uncover the plain-
tiff’s unstated property claim. Not only does that impose a
substantial burden on the Government, but it creates per-
verse incentives for private litigants. What if a plaintiff has
a weak claim, or a claim that she does not know about? Did
Congress really intend for the availability of APA relief to
turn on whether a plaintiff does a better job of overlooking
or suppressing her own property interest than the Govern-
ment does of sleuthing it out?

As these observations illustrate, the majority’s rule will
impose a substantial burden on the Government and leave
an array of uncertainties. Moreover, it will open to suit
lands that Congress and the Executive Branch thought the
“national public interest” demanded should remain immune
from challenge. Congress did not intend either result.

& & &

For the foregoing reasons, I would hold that the QTA bars
the relief Patchak seeks. I respectfully dissent.
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FEDERAL COMMUNICATIONS COMMISSION ET AL.
v. FOX TELEVISION STATIONS, INC., ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SECOND CIRCUIT

No. 10-1293. Argued January 10, 2012—Decided June 21, 2012*

Title 18 U. S. C. §1464 bans the broadcast of “any obscene, indecent, or
profane language.” The Federal Communications Commission (Com-
mission) began enforcing §1464 in the 1970’s. In FCC v. Pacifica
Foundation, 438 U. S. 726, this Court found that the Commission’s order
banning George Carlin’s “Filthy Words” monologue passed First
Amendment scrutiny, but did not decide whether “an occasional exple-
tive . . . would justify any sanction,” id., at 750. In the ensuing years,
the Commission went from strictly observing the narrow circumstances
of Pacifica to indicating that it would assess the full context of allegedly
indecent broadcasts rather than limit its regulation to an index of inde-
cent words or pictures. However, it continued to note the important
difference between isolated and repeated broadcasts of indecent mate-
rial. And in a 2001 policy statement, it even included, as one of the
factors significant to the determination of what was patently offensive,
“whether the material dwells on or repeats at length” the offending
description or depiction.

It was against this regulatory background that the three incidents at
issue took place. Two concern isolated utterances of obscene words
during two live broadcasts aired by respondent Fox Television Stations,
Inc. The third occurred during an episode of a television show broad-
cast by respondent ABC Television Network, when the nude buttocks
of an adult female character were shown for approximately seven sec-
onds and the side of her breast for a moment. After these incidents,
but before the Commission issued notices of apparent liability to Fox
and ABC, the Commission issued its Golden Globes Order, declaring
for the first time that fleeting expletives could be actionable. It then
concluded that the Fox and ABC broadcasts violated this new standard.
It found the Fox broadcasts indecent, but declined to propose forfeit-
ures. The Second Circuit reversed, finding the Commission’s decision
to modify its indecency enforcement regime to regulate fleeting exple-
tives arbitrary and capricious. This Court reversed and remanded for

*Together with Federal Communications Commission v. ABC, Inc.,
et al., also on certiorari to the same court (see this Court’s Rule 12.4).
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the Second Circuit to address respondents’ First Amendment chal-
lenges. FCC v. Fox Television Stations, Inc., 556 U.S. 502. On re-
mand, the Second Circuit found the policy unconstitutionally vague and
invalidated it in its entirety. In the ABC case, the Commission found
the display actionably indecent, and imposed a $27,500 forfeiture on each
of the 45 ABC-affiliated stations that aired the episode. The Second
Circuit vacated the order in light of its Fox decision.

Held: Because the Commission failed to give Fox or ABC fair notice prior
to the broadcasts in question that fleeting expletives and momentary
nudity could be found actionably indecent, the Commission’s standards
as applied to these broadcasts were vague. Pp. 253-259.

(@) The fundamental principle that laws regulating persons or entities
must give fair notice of what conduct is required or proscribed, see, e. g.,
Connally v. General Constr. Co., 269 U. S. 385, 391, is essential to the
protections provided by the Fifth Amendment’s Due Process Clause,
see United States v. Williams, 553 U. S. 285, 304, which requires the
invalidation of impermissibly vague laws. A conviction or punishment
fails to comply with due process if the statute or regulation under which
it is obtained “fails to provide a person of ordinary intelligence fair no-
tice of what is prohibited, or is so standardless that it authorizes or
encourages seriously discriminatory enforcement.” Ibid. The void for
vagueness doctrine addresses at least two connected but discrete due
process concerns: Regulated parties should know what is required of
them so they may act accordingly; and precision and guidance are neces-
sary so that those enforcing the law do not act in an arbitrary or dis-
criminatory way. When speech is involved, rigorous adherence to those
requirements is necessary to ensure that ambiguity does not chill pro-
tected speech. Pp. 253-254.

(b) These concerns are implicated here, where the broadcasters claim
that the lengthy procedural history of their cases shows that they did
not have fair notice of what was forbidden. Under the 2001 guidelines
in force when the broadcasts occurred, a key consideration was
“whether the material dwellled] on or repeat[ed] at length” the offend-
ing description or depiction, but in the 2004 Golden Globes Order, issued
after the broadcasts, the Commission changed course and held that
fleeting expletives could be a statutory violation. It then applied this
new principle to these cases. Its lack of notice to Fox and ABC of
its changed interpretation failed to give them “fair notice of what is
prohibited.” Williams, supra, at 304. Pp. 254-255.

(c) Neither of the Government’s contrary arguments is persuasive.
It claims that Fox cannot establish unconstitutional vagueness because
the Commission declined to impose a forfeiture on Fox and said that it
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would not consider the indecent broadcast in renewing station licenses
or in other contexts. But the Commission has the statutory power
to take into account “any history of prior offenses” when setting a
forfeiture penalty, 47 U.S.C. §503(b)2)(E), and the due process
protection against vague regulations “does not leave [regulated parties]

. at the mercy of noblesse oblige,” United States v. Stevens, 559
U. S. 460, 480. The challenged orders could also have an adverse im-
pact on Fox’s reputation with audiences and advertisers alike.

The Government argues that ABC had notice that its broadcast would
be considered indecent. But an isolated statement in a 1960 Commis-
sion decision declaring that televising nudes might be contrary to § 1464
does not suffice for the fair notice required when the Government
intends to impose over a $1 million fine for allegedly impermissible
speech. Moreover, previous Commission decisions had declined to find
isolated and brief moments of nudity actionably indecent. In light of
these agency decisions, and the absence of any notice in the 2001 guid-
ance that seven seconds of nude buttocks would be found indecent,
ABC lacked constitutionally sufficient notice prior to being sanctioned.
Pp. 255-258.

(d) It is necessary to make three observations about this decision’s
scope. First, because the Court resolves these cases on fair notice
grounds under the Due Process Clause, it need not address the First
Amendment implications of the Commission’s indecency policy or recon-
sider Pacifica at this time. Second, because the Court rules that Fox
and ABC lacked notice at the time of their broadcasts that their material
could be found actionably indecent under then-existing policies, the
Court need not address the constitutionality of the current indecency
policy as expressed in the Golden Globes Order and subsequent adjudi-
cations. Third, this opinion leaves the Commission free to modify its
current indecency policy in light of its determination of the public inter-
est and applicable legal requirements and leaves courts free to review
the current, or any modified, policy in light of its content and application.
Pp. 258-259.

613 F. 3d 317 (first judgment) and 404 Fed. Appx. 530 (second judgment),
vacated and remanded.

KENNEDY, J., delivered the opinion of the Court, in which ROBERTS,
C. J, and ScALiA, THOMAS, BREYER, ALITO, and KAGAN, JJ., joined.
GINSBURG, J., filed an opinion concurring in the judgment, post, p. 259.
SOTOMAYOR, J., took no part in the consideration or decision of the cases.

Solicitor General Verrilli argued the cause for petition-
ers. With him on the briefs were Assistant Attorney Gen-
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eral West, Deputy Solicitor General Stewart, Joseph R. Pal-
more, Thomas M. Bondy, Anne Murphy, Austin C. Schlick,
Peter Karanjia, Jacob M. Lewis, and Nandan M. Josha.

Carter G. Phillips argued the cause for respondents Fox
Television Stations, Inc., et al. With him on the brief were
Mark D. Schneider, David S. Petron, Ryan C. Morris, Mi-
guel A. Estrada, Susan Weiner, Robert Corn-Revere, Ron-
ald G. London, Jonathan H. Amnschell, and Susanna M.
Lowy. Seth P. Waxman argued the cause for respondents
ABC, Inc., et al. With him on the brief were Paul R. Q.
Wolfson, Daniel S. Volchok, and John W. Zucker. Wade H.
Hargrove, Mark J. Prak, and David Kushner filed a brief
for respondents ABC Television Affiliates Association et al.
Robert A. Long, Jr., Jonathan D. Blake, and Jennifer A.
Johnson filed a brief for respondents CBS Television Net-
work Affiliates Association et al. Andrew Jay Schwartz-
man filed a brief for respondents Center for Creative Voices
in Media et al.f

TBriefs of amici curiae urging reversal were filed for the American
College of Pediatricians et al. by Bryan H. Beawman; for the Decency
Enforcement Center for Television by Thomas B. North; for Focus on the
Family et al. by J. Robert Flores; for Morality in Media, Inec., by Patrick
A. Trueman and Robert W. Peters; and for National Religious Broadcast-
ers by Craig L. Parshall, Joseph C. Chautin I1I, and Elise M. Stubbe.

Briefs of amici curiae urging affirmance were filed for the American
Academy of Pediatrics et al. by Angela J. Campbell; for the American
Civil Liberties Union et al. by Steven R. Shapiro and Christopher A. Han-
sen, for the Cato Institute et al. by John P. Elwood, Ilya Shapiro, Thomas
S. Leatherbury, and Harold Feld; for the National Association of Broad-
casters et al. by Paul M. Smith, Elaine J. Goldenberg, Jessica Ring
Amumnson, Jane E. Mago, and Jerianne Timmerman, for the Pennsylvania
Center for the First Amendment et al. by Robert D. Richards and Clay
Calvert; for the Public Broadcasting Service by Ryan M. Christian and
Daniel B. Levin; for the Reporters Committee for Freedom of the Press
et al. by Lucy A. Dalglish, Gregg P. Leslie, and David M. Giles; for the
Student Press Law Center et al. by Gregory Stuart Smith; and for the
Thomas Jefferson Center for the Protection of Free Expression et al. by
J. Joshua Wheeler.

Briefs of amict curiae were filed for the American Center for Law and
Justice by Jay Alan Sekulow, Stuart J. Roth, Colby M. May, and Walter
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JUSTICE KENNEDY delivered the opinion of the Court.

In FCC v. Fox Television Stations, Inc., 556 U. S. 502, 529
(2009) (Fox 1), the Court held that the Federal Communica-
tions Commission’s decision to modify its indecency enforce-
ment regime to regulate so-called fleeting expletives was
neither arbitrary nor capricious. The Court then declined
to address the constitutionality of the policy, however, be-
cause the United States Court of Appeals for the Second
Circuit had yet to do so. On remand, the Court of Appeals
found the policy was vague and, as a result, unconstitutional.
613 F. 3d 317 (2010). The case now returns to this Court for
decision upon the constitutional question.

I

In Fox I, the Court described both the regulatory frame-
work through which the Commission regulates broadcast in-
decency and the long procedural history of this case. The
Court need not repeat all that history, but some preliminary
discussion is necessary to understand the constitutional issue
the case now presents.

A

Title 18 U. S. C. §1464 provides that “[w]hoever utters any
obscene, indecent, or profane language by means of radio
communication shall be fined . . . or imprisoned not more
than two years, or both.” The Federal Communications
Commission (Commission) has been instructed by Congress
to enforce §1464 between the hours of 6 a.m. and 10 p.m.,
see Public Telecommunications Act of 1992, § 16(a), 106 Stat.
954, note following 47 U. S. C. §303, p. 113 (Broadcasting of
Indecent Programming). And the Commission has applied

M. Weber; for Former FCC Officials by Henry Geller, Glen O. Robinson,
and Newton N. Minow, all pro se, and by Timothy K. Lewis and Carl A.
Solano; for the Parents Television Council by Robert R. Sparks, Jr.; for
the Yale Law School Information Society Project Scholars et al. by Pris-
cilla J. Smith; and for Judith A. Reisman et al. by Mathew D. Staver,
Anita L. Staver, Stephen M. Crampton, and Mary E. McAlister.
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its regulations to radio and television broadcasters alike, see
Fox I, supra, at 505-506; see also 47 CFR §73.3999 (2010)
(Commission regulation prohibiting the broadcast of any ob-
scene material or any indecent material between 6 a.m. and
10 p.m.). Although the Commission has had the authority
to regulate indecent broadcasts under § 1464 since 1948 (and
its predecessor commission, the Federal Radio Commission,
since 1927), it did not begin to enforce § 1464 until the 1970’s.
See Campbell, Pacifica Reconsidered: Implications for the
Current Controversy Over Broadcast Indecency, 63 Fed.
Com. L. J. 195, 198 (2010).

This Court first reviewed the Commission’s indecency pol-
icy in F'CC v. Pacifica Foundation, 438 U. S. 726 (1978). In
Pacifica, the Commission determined that George Carlin’s
“Filthy Words” monologue was indecent. It contained
“‘language that describes, in terms patently offensive as
measured by contemporary community standards for the
broadcast medium, sexual or excretory activities and organs,
at times of the day when there is a reasonable risk that chil-
dren may be in the audience.’” Id., at 732 (quoting 56
F. C. C. 2d 94, 98 (1975)). This Court upheld the Commis-
sion’s ruling. The broadcaster’s statutory challenge was re-
jected. The Court held the Commission was not engaged in
impermissible censorship within the meaning of 47 U. S. C.
§326 (1976 ed.), see 438 U. S., at 735-739, and that § 1464’s
definition of indecency was not confined to speech with an
appeal to the prurient interest, see id., at 738-741. Finding
no First Amendment violation, the decision explained the
constitutional standard under which regulations of broad-
casters are assessed. It observed that “broadcast media
have established a uniquely pervasive presence in the lives of
all Americans,” id., at 748, and that “broadcasting is uniquely
accessible to children, even those too young to read,” id., at
749. In light of these considerations, “broadcasting . . . has
received the most limited First Amendment protection.”
Id., at 748. Under this standard the Commission’s order
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passed constitutional scrutiny. The Court did note the nar-
rowness of its holding, explaining that it was not deciding
whether “an occasional expletive . . . would justify any sanc-
tion.” Id., at 750; see also id., at 760-761 (Powell, J., concur-
ring in part and concurring in judgment) (“[Clertainly the
Court’s holding . . . does not speak to cases involving the
isolated use of a potentially offensive word in the course of
a radio broadcast, as distinguished from the verbal shock
treatment administered by respondent here”).

From 1978 to 1987, the Commission did not go beyond the
narrow circumstances of Pacifica and brought no indecency
enforcement actions. See In re Infinity Broadcasting
Corp., 3 FCC Red. 930 (1987) (Infinity Order); see also In re
Application of WGBH Educ. Foundation, 69 F. C. C. 2d
1250, 1254 (1978) (Commission declaring it “intend[s] strictly
to observe the narrowness of the Pacifica holding”). Recog-
nizing that Pacifica provided “no general prerogative to in-
tervene in any case where words similar or identical to those
in Pacifica are broadcast over a licensed radio or television
station,” the Commission distinguished between the “re-
petitive occurrence of the ‘indecent’ words” (such as in the
Carlin monologue) and an “isolated” or “occasional” exple-
tive, that would not necessarily be actionable. 69 F. C. C.
2d, at 1254.

In 1987, the Commission determined it was applying the
Pacifica standard in too narrow a way. It stated that in
later cases its definition of indecent language would “appro-
priately includ[e] a broader range of material than the seven
specific words at issue in [the Carlin monologuel.” In re
Pacifica Foundation Inc., 2 FCC Red. 2698, 2699 (Pacifica
Order). Thus, the Commission indicated it would use the
“generic definition of indecency” articulated in its 1975 Pa-
cifica order, Infinity Order, 3 FCC Red., at 930, and assess
the full context of allegedly indecent broadcasts rather than
limiting its regulation to a “comprehensive index . .. of inde-
cent words or pictorial depictions,” id., at 932.
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Even under this context based approach, the Commission
continued to note the important difference between isolated
and repeated broadcasts of indecent material. See 1bid.
(considering variables in determining whether material is
patently offensive including “whether allegedly offensive ma-
terial is isolated or fleeting”). In the context of expletives,
the Commission determined “deliberate and repetitive use
in a patently offensive manner is a requisite to a finding of
indecency.” Pacifica Order, 2 FCC Red., at 2699. For
speech “involving the description or depiction of sexual or
excretory functions . . . [tlhe mere fact that specific words or
phrases are not repeated does not mandate a finding that
material that is otherwise patently offensive . . . is not inde-
cent.” Ibid. (emphasis deleted).

In 2001, the Commission issued a policy statement in-
tended “to provide guidance to the broadcast industry re-
garding [its] caselaw interpreting 18 U. S. C. §1464 and [its]
enforcement policies with respect to broadcast indecency.”
In re Industry Guidance on Commission’s Case Law
Interpreting 18 U. S. C. §$1464 and Emnforcement Policies
Regarding Broadcast Indecency, 16 FCC Red. 7999. In that
document the Commission restated that for material to be
indecent it must depict sexual or excretory organs or activi-
ties and be patently offensive as measured by contemporary
community standards for the broadcast medium. Id., at
8002. Describing the framework of what it considered pat-
ently offensive, the Commission explained that three factors
had proved significant:

“(1) [TThe explicitness or graphic nature of the descrip-
tion or depiction of sexual or excretory organs or activi-
ties; (2) whether the material dwells on or repeats at
length descriptions of sexual or excretory organs or ac-
tivities; (3) whether the material appears to pander or
is used to titillate, or whether the material appears to
have been presented for its shock value.” Id., at 8003
(emphasis deleted).
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As regards the second of these factors, the Commission ex-
plained that “[r]epetition of and persistent focus on sexual or
excretory material have been cited consistently as factors
that exacerbate the potential offensiveness of broadcasts.
In contrast, where sexual or excretory references have been
made once or have been passing or fleeting in nature, this
characteristic has tended to weigh against a finding of inde-
cency.” Id., at 8008. The Commission then gave examples
of material that was not found indecent because it was fleet-
ing and isolated, id., at 8008-8009 (citing, e. g., L. M. Commu-
nications of South Carolina, Inc. (WYBB(FM)),7FCC Red.
1595 (MMB 1992) (finding “a fleeting and isolated utterance”
in the context of live and spontaneous programming not ac-
tionable)), and contrasted it with fleeting references that
were found patently offensive in light of other factors, 16
FCC Red., at 8009 (citing, e. g., Tempe Radio, Inc. (KUPD-
FM), 12 FCC Red. 21828 (MMB 1997) (finding fleeting lan-
guage that clearly refers to sexual activity with a child to be
patently offensive)).
B

It was against this regulatory background that the three
incidents of alleged indecency at issue here took place.
First, in the 2002 Billboard Music Awards, broadcast by
respondent Fox Television Stations, Inc., the singer Cher
exclaimed during an unscripted acceptance speech: “I've
also had critics for the last 40 years saying that I was on my
way out every year. Right. So f*** ‘em.” App. to Pet.
for Cert. 89a. Second, Fox broadcast the Billboard Music
Awards again in 2003. There, a person named Nicole Richie
made the following unscripted remark while presenting an
award: “ ‘Have you ever tried to get cow s*** out of a Prada
purse? It’s not so f***ing simple.”” 613 F. 3d, at 323. The
third incident involved an episode of NYPD Blue, a regular
television show broadcast by respondent ABC Television
Network. The episode broadcast on February 25, 2003,
showed the nude buttocks of an adult female character for
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approximately seven seconds and for a moment the side of
her breast. During the scene, in which the character was
preparing to take a shower, a child portraying her boy-
friend’s son entered the bathroom. A moment of awkward-
ness followed. 404 Fed. Appx. 530, 533-534 (CA2 2011).
The Commission received indecency complaints about all
three broadcasts. See Fox I, 556 U. S., at 510; 404 Fed.
Appx., at 534.

After these incidents, but before the Commission issued
notices of apparent liability to Fox and ABC, the Commission
issued a decision sanctioning NBC for a comment made by
the singer Bono during the 2003 Golden Globe Awards.
Upon winning the award for Best Original Song, Bono ex-
claimed: “‘This is really, really, f***ing brilliant. Really,
really great.”” In re Complaints Against Various Broad-
cast Licensees Regarding Their Airing of the “Golden Globe
Awards” Program, 19 FCC Red. 4975, 4976, n. 4 (2004)
(Golden Globes Order). Reversing a decision by its enforce-
ment bureau, the Commission found the use of the F-word
actionably indecent. Id., at 4975-4976. The Commission
held that the word was “one of the most vulgar, graphic and
explicit descriptions of sexual activity in the English lan-
guage,” and thus found “any use of that word or a variation,
in any context, inherently has a sexual connotation.” Id., at
4978-4979. Turning to the isolated nature of the expletive,
the Commission reversed prior rulings that had found fleet-
ing expletives not indecent. The Commission held “the
mere fact that specific words or phrases are not sustained or
repeated does not mandate a finding that material that is
otherwise patently offensive to the broadcast medium is not
indecent.” Id., at 4980; see also id., at 4982 (“Just as the
Court [in Pacifica] held that . . . the George Carlin routine
‘could have enlarged a child’s vocabulary in an instant,” we
believe that even isolated broadcasts of the ‘F-Word’ in situa-
tions such as that here could do so as well”).
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Even though the incidents at issue in these cases took
place before the Golden Globes Order, the Commission ap-
plied its new policy regarding fleeting expletives and fleeting
nudity. It found the broadcasts by respondents Fox and
ABC to be in violation of this standard.

1

As to Fox, the Commission found the two Billboard
Awards broadcasts indecent in In re Complaints Regarding
Various Television Broadcasts Between February 2, 2002
and March 8, 2005, 21 FCC Red. 2664 (2006). Numerous
parties petitioned for a review of the order in the United
States Court of Appeals for the Second Circuit. The Court
of Appeals granted the Commission’s request for a voluntary
remand so that it could respond to the parties’ objections.
Fox Television Stations, Inc. v. FCC, 489 F. 3d 444, 453
(2007). In its remand order, the Commission applied its tri-
partite definition of patently offensive material from its 2001
order and found that both broadcasts fell well within its
scope. See In re Complaints Regarding Various Television
Broadcasts Between February 2, 2002 and March 8, 2005,
21 FCC Red. 13299 (2006) (Remand Order); see also Fox I,
supra, at 511-513 (discussing in detail the Commission’s
findings). As pertains to the constitutional issue in these
cases, the Commission noted that under the policy clarified
in the Golden Globes Order, “categorically requiring re-
peated use of expletives in order to find material indecent is
inconsistent with our general approach to indecency enforce-
ment.” Remand Order, 21 FCC Red., at 13308; see also id.,
at 13325 (“[U]nder our Golden Globe precedent, the fact that
Cher used the ‘F-Word’ once does not remove her comment
from the realm of actionable indecency”). Though the Com-
mission deemed Fox should have known Nicole Richie’s com-
ments were actionably indecent even prior to the Golden
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Globes Order, 21 FCC Red., at 13307, it declined to propose
a forfeiture in light of the limited nature of the Second Cir-
cuit’s remand. Id., at 13321. The Commission acknowl-
edged that “it was not apparent that Fox could be penalized
for Cher’s comment at the time it was broadcast.” And so,
as in the Golden Globes case it imposed no penalty for that
broadcast. Id., at 13324, 13326.

Fox and various intervenors returned to the United States
Court of Appeals for the Second Circuit, raising administra-
tive, statutory, and constitutional challenges to the Commis-
sion’s indecency regulations. See Fox Television Stations,
Inc. v. FCC, 489 F. 3d 444. 1In a 2-to-1 decision, with Judge
Leval dissenting, the Court of Appeals found the Remand
Order arbitrary and capricious because “the FCC has made
a 180-degree turn regarding its treatment of ‘fleeting exple-
tives’ without providing a reasoned explanation justifying
the about-face.” 489 F. 3d, at 455. While noting its skepti-
cism as to whether the Commission’s fleeting expletive
regime “would pass constitutional muster,” the Court of Ap-
peals found it unnecessary to address the issue. Id., at 462.

The case came here on certiorari. Citing the Administra-
tive Procedure Act, 5 U. S. C. §551 et seq., this Court noted
that the Judiciary may set aside agency action that is arbi-
trary or capricious. In the context of a change in policy
(such as the Commission’s determination that fleeting exple-
tives could be indecent), the decision held an agency, in the
ordinary course, should acknowledge that it is in fact chang-
ing its position and “show that there are good reasons for
the new policy.” Fox I, 556 U.S., at 515. There is no need,
however, for an agency to provide detailed justifications for
every change or to show that the reasons for the new policy
are better than the reasons for the old one. Ibid.

Judged under this standard, the Court in Fox I found the
Commission’s new indecency enforcement policy neither
arbitrary nor capricious. Id., at 517. The Court noted the
Commission had acknowledged breaking new ground in rul-
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ing that fleeting and nonliteral expletives could be indecent
under the controlling standards; the Court concluded the
agency’s reasons for expanding the scope of its enforcement
activity were rational. Ibid. Not only was it “certainly
reasonable to determine that it made no sense to distinguish
between literal and nonliteral uses of offensive words,” ibid.,
but the Court agreed that the Commission’s decision to “look
at the patent offensiveness of even isolated uses of sexual
and excretory words fits with the context-based approach
[approved] .. .in Pacifica,” ibid. Given that “[e]ven isolated
utterances can . . . constitute harmful ‘first blow[s]’ to chil-
dren,” the Court held that the Commission could “decide it
needed to step away from its old regime where nonrepetitive
use of an expletive was per se nonactionable.” Id., at 518.
Having found the agency’s action to be neither arbitrary nor
capricious, the Court remanded for the Court of Appeals to
address respondents’ First Amendment challenges. Id., at
529-530.

On remand from Fox I, the Court of Appeals held the Com-
mission’s indecency policy unconstitutionally vague and in-
validated it in its entirety. 613 F. 3d, at 327. The Court of
Appeals found the policy, as expressed in the 2001 guidance
and subsequent Commission decisions, failed to give broad-
casters sufficient notice of what would be considered inde-
cent. Surveying a number of Commission adjudications, the
court found the Commission was inconsistent as to which
words it deemed patently offensive. See id., at 330. It also
determined that the Commission’s presumptive prohibition
on the F-word and the S-word was plagued by vagueness
because the Commission had on occasion found the fleeting
use of those words not indecent provided they occurred dur-
ing a bona fide news interview or were “demonstrably essen-
tial to the nature of an artistic or educational work.” Id., at
331 (internal quotation marks omitted). The Commission’s
application of these exceptions, according to the Court of Ap-
peals, left broadcasters guessing whether an expletive would
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be deemed artistically integral to a program or whether a
particular broadcast would be considered a bona fide news
interview. The Court of Appeals found the vagueness in-
herent in the policy had forced broadcasters to “choose be-
tween not airing . . . controversial programs [or] risking
massive fines or possibly even loss of their licenses.” Id., at
334. And the court found that there was “ample evidence
in the record” that this harsh choice had led to a chill of
protected speech. Ibid.
2

The procedural history regarding ABC is more brief. On
February 19, 2008, the Commission issued a forfeiture order
finding the display of the woman’s nude buttocks in NYPD
Blue was actionably indecent. See In re Complaints
Against Various Television Licensees Concerning Their
February 25, 2003 Broadcast of the Program “NYPD Blue,”
23 FCC Red. 3147 (2008). The Commission determined that,
regardless of medical definitions, displays of buttocks fell
within the category of displays of sexual or excretory organs
because the depiction was “widely associated with sexual
arousal and closely associated by most people with excretory
activities.” Id., at 3150. The scene was deemed patently
offensive as measured by contemporary community stand-
ards, 1bid.; and the Commission determined that “[t]he
female actor’s nudity is presented in a manner that clearly
panders to and titillates the audience,” 7d., at 3153. Unlike
in the Fox case, the Commission imposed a forfeiture of
$27,500 on each of the 45 ABC-affiliated stations that aired
the indecent episode. In a summary order the United
States Court of Appeals for the Second Circuit vacated the
forfeiture order, determining that it was bound by its Fox
decision striking down the entirety of the Commission’s inde-
cency policy. See 404 Fed. Appx., at 533.

The Government sought review of both judgments, see
Brief for Petitioners 1, and this Court granted certiorari, 564
U. S. 1036 (2011). These are the cases before us.
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A fundamental principle in our legal system is that laws
which regulate persons or entities must give fair notice of
conduct that is forbidden or required. See Connally v. Gen-
eral Constr. Co., 269 U. S. 385, 391 (1926) (“[A] statute which
either forbids or requires the doing of an act in terms so
vague that men of common intelligence must necessarily
guess at its meaning and differ as to its application, violates
the first essential of due process of law”); Papachristou v.
Jacksonville, 405 U. S. 156, 162 (1972) (“Living under a rule
of law entails various suppositions, one of which is that ‘[all
persons] are entitled to be informed as to what the State
commands or forbids’” (quoting Lanzetta v. New Jersey, 306
U. S. 451, 453 (1939); alteration in original)). This require-
ment of clarity in regulation is essential to the protections
provided by the Due Process Clause of the Fifth Amend-
ment. See United States v. Williams, 553 U.S. 285, 304
(2008). It requires the invalidation of laws that are imper-
missibly vague. A conviction or punishment fails to comply
with due process if the statute or regulation under which it
is obtained “fails to provide a person of ordinary intelligence
fair notice of what is prohibited, or is so standardless that it
authorizes or encourages seriously discriminatory enforce-
ment.” Ibid. As this Court has explained, a regulation is
not vague because it may at times be difficult to prove an
incriminating fact but rather because it is unclear as to what
fact must be proved. See id., at 306.

Even when speech is not at issue, the void for vagueness
doctrine addresses at least two connected but discrete due
process concerns: first, that regulated parties should know
what is required of them so they may act accordingly; sec-
ond, precision and guidance are necessary so that those en-
forcing the law do not act in an arbitrary or discriminatory
way. See Grayned v. City of Rockford, 408 U. S. 104, 108-
109 (1972). When speech is involved, rigorous adherence to
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those requirements is necessary to ensure that ambiguity
does not chill protected speech.

These concerns are implicated here because, at the outset,
the broadcasters claim they did not have, and do not have,
sufficient notice of what is proscribed. And leaving aside
any concerns about facial invalidity, they contend that the
lengthy procedural history set forth above shows that the
broadcasters did not have fair notice of what was forbidden.
Under the 2001 guidelines in force when the broadcasts oc-
curred, a key consideration was “‘whether the material
dwell[ed] on or repeat[ed] at length’” the offending descrip-
tion or depiction. 613 F. 3d, at 322. In the 2004 Golden
Globes Order, issued after the broadcasts, the Commission
changed course and held that fleeting expletives could be a
statutory violation. Fox I, 556 U. S., at 512. In the chal-
lenged orders now under review the Commission applied the
new principle promulgated in the Golden Globes Order and
determined fleeting expletives and a brief moment of inde-
cency were actionably indecent. This regulatory history,
however, makes it apparent that the Commission policy in
place at the time of the broadcasts gave no notice to Fox or
ABC that a fleeting expletive or a brief shot of nudity could
be actionably indecent; yet Fox and ABC were found to be
in violation. The Commission’s lack of notice to Fox and
ABC that its interpretation had changed so the fleeting mo-
ments of indecency contained in their broadcasts were a vio-
lation of §1464 as interpreted and enforced by the agency
“failled] to provide a person of ordinary intelligence fair no-
tice of what is prohibited.” Williams, supra, at 304. This
would be true with respect to a regulatory change this
abrupt on any subject, but it is surely the case when applied
to the regulations in question, regulations that touch upon
“sensitive areas of basic First Amendment freedoms,” Bag-
gett v. Bullitt, 377 U.S. 360, 372 (1964); see also Reno V.
American Civil Liberties Union, 521 U.S. 844, 871-872
(1997) (“The vagueness of [a content-based regulation of
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speech] raises special First Amendment concerns because of
its obvious chilling effect”).

The Government raises two arguments in response, but
neither is persuasive. As for the two fleeting expletives, the
Government concedes that “Fox did not have reasonable no-
tice at the time of the broadcasts that the Commission would
consider non-repeated expletives indecent.” Brief for Peti-
tioners 28, n. 3. The Government argues, nonetheless, that
Fox “cannot establish unconstitutional vagueness on that
basis . . . because the Commission did not impose a sanction
where Fox lacked such notice.” Ibid. As the Court ob-
served when the case was here three Terms ago, it is true
that the Commission declined to impose any forfeiture on
Fox, see 556 U. S., at 513, and in its order the Commission
claimed that it would not consider the indecent broadcasts
either when considering whether to renew stations’ licenses
or “in any other context,” 21 FCC Red., at 13321, 13326.
This “policy of forbearance,” as the Government calls it, does
not suffice to make the issue moot. Brief for Petitioners
31. Though the Commission claims it will not consider the
prior indecent broadcasts “in any context,” it has the statu-
tory power to take into account “any history of prior of-
fenses” when setting the level of a forfeiture penalty. See
47 U.S. C. §503(b)2)(E). Just as in the First Amendment
context, the due process protection against vague regula-
tions “does not leave [regulated parties] . .. at the mercy of
noblesse oblige.” United States v. Stevens, 559 U. S. 460,
480 (2010). Given that the Commission found it was “not
inequitable to hold Fox responsible for [the 2003 broadcast],”
21 FCC Red., at 13314, and that it has the statutory author-
ity to use its finding to increase any future penalties, the
Government’s assurance it will elect not to do so is insuffi-
cient to remedy the constitutional violation.

In addition, when combined with the legal consequence de-
scribed above, reputational injury provides further reason
for granting relief to Fox. Cf. Paul v. Davis, 424 U. S. 693,
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708-709 (1976) (explaining that an “alteration of legal status
... combined with the injury resulting from the defamation”
justifies the invocation of procedural safeguards). As re-
spondent CBS points out, findings of wrongdoing can result
in harm to a broadcaster’s “reputation with viewers and ad-
vertisers.” Brief for Respondent CBS Television Network
Affiliates Assn. et al. 17.  This observation is hardly surpris-
ing given that the challenged orders, which are contained
in the permanent Commission record, describe in strongly
disapproving terms the indecent material broadcast by Fox,
see, e. g., 21 FCC Red., at 13310-13311, 30 (noting the “ex-
plicit, graphic, vulgar, and shocking nature of Ms. Richie’s
comments”), and Fox’s efforts to protect children from being
exposed to it, see id., at 13311, {33 (finding Fox had failed to
exercise “‘reasonable judgment, responsibility and sensitiv-
ity to the public’s needs and tastes to avoid [a] patently of-
fensive broadecas[t]’”). Commission sanctions on broadecast-
ers for indecent material are widely publicized. See, e. g.,
F. C. C. Fines Fox, N. Y. Times, Feb. 26, 2008, p. E2; FCC
Plans Record Fine for CBS, Washington Post, Sept. 24, 2004,
p- E1. The challenged orders could have an adverse impact
on Fox’s reputation that audiences and advertisers alike are
entitled to take into account.

With respect to ABC, the Government with good reason
does not argue no sanction was imposed. The fine against
ABC and its network affiliates for the seven seconds of nu-
dity was nearly $1.24 million. See Brief for Respondent
ABC, Inc., et al. 7 (hereinafter ABC Brief). The Govern-
ment argues instead that ABC had notice that the scene in
NYPD Blue would be considered indecent in light of a 1960
decision where the Commission declared that the “televising
of nudes might well raise a serious question of programming
contrary to 18 U. S. C. 1464.” Brief for Petitioners 32 (quot-
ing Enbanc Programing Inquiry, 44 FCC 2303, 2307; inter-
nal quotation marks omitted). This argument does not pre-
vail. An isolated and ambiguous statement from a 1960
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Commission decision does not suffice for the fair notice re-
quired when the Government intends to impose over a $1
million fine for allegedly impermissible speech. The Com-
mission, furthermore, had released decisions before sanction-
ing ABC that declined to find isolated and brief moments of
nudity actionably indecent. See, e. g., In re Application of
WGBH, 69 F. C. C. 2d, at 1251, 1255 (declining to find broad-
casts containing nudity to be indecent and emphasizing the
difference between repeated and isolated expletives); In re
WPBN/WTOM License Subsidiary, Inc., 15 FCC Red. 1838,
1840 (2000) (finding full frontal nudity in Schindler’s List not
indecent). This is not to say, of course, that a graphic scene
from Schindler’s List involving nude concentration camp
prisoners is the same as the shower scene from NYPD Blue.
It does show, however, that the Government can point to
nothing that would have given ABC affirmative notice that
its broadcast would be considered actionably indecent. It is
likewise not sufficient for the Commission to assert, as it did
in its order, that though “the depiction [of nudity] here is not
as lengthy or repeated” as in some cases, the shower scene
nonetheless “does contain more shots or lengthier pictions of
nudity” than in other broadcasts found not indecent. 23
FCC Red., at 3153. This broad language fails to demon-
strate that ABC had fair notice that its broadecast could be
found indecent. In fact, a Commission ruling prior to the
airing of the NYPD Blue episode had deemed 30 seconds of
nude buttocks “very brief” and not actionably indecent
in the context of the broadcast. See Letter from Norman
Goldstein to David Molina, FCC File No. 97110028 (May 26,
1999), in App. to Brief for Respondent ABC Television Affil-
iates Assn. et al. 1a; see also Letter from Edythe Wise to
Susan Cavin, FCC File No. 91100738 (Aug. 13, 1992), id., at
18a, 19a. In light of this record of agency decisions, and the
absence of any notice in the 2001 guidance that seven seconds
of nude buttocks would be found indecent, ABC lacked con-
stitutionally sufficient notice prior to being sanctioned.
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The Commission failed to give Fox or ABC fair notice
prior to the broadcasts in question that fleeting expletives
and momentary nudity could be found actionably indecent.
Therefore, the Commission’s standards as applied to these
broadcasts were vague, and the Commission’s orders must
be set aside.

I11

It is necessary to make three observations about the scope
of this decision. First, because the Court resolves these
cases on fair notice grounds under the Due Process Clause,
it need not address the First Amendment implications of
the Commission’s indecency policy. It is argued that this
Court’s ruling in Pacifica (and the less rigorous standard of
scrutiny it provided for the regulation of broadcasters, see
438 U. S. 726) should be overruled because the rationale of
that case has been overtaken by technological change and
the wide availability of multiple other choices for listeners
and viewers. See, e.g., ABC Brief 48-57; Brief for Re-
spondent Fox Television Stations, Inc., et al. 15-26. The
Government for its part maintains that when it licenses a
conventional broadcast spectrum, the public may assume
that the Government has its own interest in setting certain
standards. See Brief for Petitioners 40-53. These argu-
ments need not be addressed here. In light of the Court’s
holding that the Commission’s policy failed to provide fair
notice it is unnecessary to reconsider Pacifica at this time.

This leads to a second observation. Here, the Court rules
that Fox and ABC lacked notice at the time of their broad-
casts that the material they were broadcasting could be
found actionably indecent under then-existing policies.
Given this disposition, it is unnecessary for the Court to ad-
dress the constitutionality of the current indecency policy as
expressed in the Golden Globes Order and subsequent adju-
dications. The Court adheres to its normal practice of de-
clining to decide cases not before it. See, e.g., Sweatt v.
Painter, 339 U. S. 629, 631 (1950) (“Broader issues have been
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GINSBURG, J., concurring in judgment

urged for our consideration, but we adhere to the principle
of deciding constitutional questions only in the context of the
particular case before the Court”).

Third, this opinion leaves the Commission free to modify
its current indecency policy in light of its determination of
the public interest and applicable legal requirements. And
it leaves the courts free to review the current policy or any
modified policy in light of its content and application.

* * *

The judgments of the United States Court of Appeals for
the Second Circuit are vacated, and the cases are remanded
for further proceedings consistent with the principles set
forth in this opinion.

It is so ordered.

JUSTICE SOTOMAYOR took no part in the consideration or
decision of these cases.

JUSTICE GINSBURG, concurring in the judgment.

In my view, the Court’s decision in F'CC v. Pacifica Foun-
dation, 438 U.S. 726 (1978), was wrong when it issued.
Time, technological advances, and the Commission’s untena-
ble rulings in the cases now before the Court show why
Pacifica bears reconsideration. Cf. FCC v. Fox Television
Stations, Inc., 556 U.S. 502, 532-535 (2009) (THOMAS, J.,
concurring).
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DORSEY v». UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SEVENTH CIRCUIT

No. 11-5683. Argued April 17, 2012—Decided June 21, 2012*

Under the Anti-Drug Abuse Act (1986 Drug Act), the 5- and 10-year man-
datory minimum prison terms for federal drug crimes reflected a 100-
to-1 disparity between the amounts of crack cocaine and powder cocaine
needed to trigger the minimums. Thus, the 5-year minimum was trig-
gered by a conviction for possessing with intent to distribute 5 grams
of crack cocaine but 500 grams of powder, and the 10-year minimum was
triggered by a conviction for possessing with intent to distribute 50
grams of crack but 5,000 grams of powder. The United States Sentenc-
ing Commission—which is charged under the Sentencing Reform Act of
1984 with writing the Federal Sentencing Guidelines—incorporated the
1986 Drug Act’s 100-to-1 disparity into the Guidelines because it be-
lieved that doing so was the best way to keep similar drug-trafficking
sentences proportional, thereby satisfying the Sentencing Reform Act’s
basic proportionality objective. The Fair Sentencing Act, which took
effect on August 3, 2010, reduced the disparity to 18-to-1, lowering the
mandatory minimums applicable to many crack offenders, by increasing
the amount of crack needed to trigger the 5-year minimum from 5 to 28
grams and the amount for the 10-year minimum from 50 to 280 grams,
while leaving the powder cocaine amounts intact. It also directed the
Sentencing Commission to make conforming amendments to the Guide-
lines “as soon as practicable” (but no later than 90 days after the Fair
Sentencing Act’s effective date). The new amendments became effec-
tive on November 1, 2010.

In No. 11-5721, petitioner Hill unlawfully sold 53 grams of crack in
2007, but was not sentenced until December 2010. Sentencing him to
the 10-year minimum mandated by the 1986 Drug Act, the District
Judge ruled that the Fair Sentencing Act’s 5-year minimum for selling
that amount of crack did not apply to those whose offenses were com-
mitted before the Act’s effective date. In No. 11-5683, petitioner Dor-
sey unlawfully sold 5.5 grams of crack in 2008. In September 2010, the
District Judge sentenced him to the 1986 Drug Act’s 10-year minimum,
finding that it applied because Dorsey had a prior drug conviction and

*Together with No. 11-5721, Hill v. United States, also on certiorari to
the same court.
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declining to apply the Fair Sentencing Act, under which there would be
no mandated minimum term for an amount less than 28 grams, because
Dorsey’s offense predated that Act’s effective date. The Seventh Cir-
cuit affirmed in both cases.

Held: The Fair Sentencing Act’s new, lower mandatory minimums apply
to the post-Act sentencing of pre-Act offenders. Pp. 272-282.

(a) Language in different statutes argues in opposite directions. The
general federal saving statute (1871 Act) provides that a new criminal
statute that “repealls]” an older criminal statute shall not change the
penalties “incurred” under that older statute “unless the repealing Act
shall so expressly provide.” 1 U.S.C. §109. The word “repeal” ap-
plies when a new statute simply diminishes the penalties that the older
statute set forth, see Warden v. Marrero, 417 U. S. 653, 659-664, and
penalties are “incurred” under the older statute when an offender be-
comes subject to them, 1. e., commits the underlying conduct that makes
the offender liable, see United States v. Reisinger, 128 U. S. 398, 401.
In contrast, the Sentencing Reform Act says that, regardless of when
the offender’s conduct occurs, the applicable sentencing guidelines
are the ones “in effect on the date the defendant is sentenced.” 18
U. S. C. §3553(a)(4)(A)().

Six considerations, taken together, show that Congress intended the
Fair Sentencing Act’s more lenient penalties to apply to offenders who
committed crimes before August 3, 2010, but were sentenced after that
date. First, the 1871 saving statute permits Congress to apply a new
Act’s more lenient penalties to pre-Act offenders without expressly say-
ing so in the new Act. The 1871 Act creates what is in effect a less
demanding interpretive requirement because the statute “cannot justify
a disregard of the will of Congress as manifested, either expressly or
by necessary implication, in a subsequent enactment.” Great Northern
R. Co. v. United States, 208 U.S. 452, 465. Hence, this Court has
treated the 1871 Act as setting forth an important background principle
of interpretation that requires courts, before interpreting a new crimi-
nal statute to apply its new penalties to a set of pre-Act offenders, to
assure themselves by the “plain import” or “fair implication” of the new
statute that ordinary interpretive considerations point clearly in that
direction. Second, the Sentencing Reform Act sets forth a special and
different background principle in § 3553(a)(4)(A)(ii), which applies unless
ex post facto concerns are present. Thus, new, lower Guidelines amend-
ments apply to offenders who committed an offense before the adoption
of the amendments but are sentenced thereafter. Third, language in
the Fair Sentencing Act implies that Congress intended to follow the
Sentencing Reform Act’s special background principle here. Section 8
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of the Fair Sentencing Act requires the Commission to promulgate con-
forming amendments to the Guidelines that “achieve consistency with
other guideline provisions and applicable law.” Read most naturally,
“applicable law” refers to the law as changed by the Fair Sentencing
Act, including the provision reducing the crack mandatory minimums.
And consistency with “other guideline provisions” and with prior
Commission practice would require application of the new Guidelines
amendments to offenders who committed their offense before the new
amendments’ effective date but were sentenced thereafter. Fourth,
applying the 1986 Drug Act’s old mandatory minimums to the post-
August 3 sentencing of pre-August 3 offenders would create sentencing
disparities of a kind that Congress enacted the Sentencing Reform Act
and the Fair Sentencing Act to prevent. Fifth, not to apply the Fair
Sentencing Act would do more than preserve a disproportionate status
quo; it would make matters worse by creating new anomalies—new sets
of disproportionate sentences—not previously present. That is because
sentencing courts must apply the new Guidelines (consistent with the
Fair Sentencing Act’s new minimums) to pre-Act offenders, and the 1986
Drug Act’s old minimums would trump those new Guidelines for some
pre-Act offenders but not for all of them. Application of the 1986 Drug
Act minimums to pre-Act offenders sentenced after the new Guidelines
take effect would therefore produce a set of sentences at odds with
Congress’ basic efforts to create more uniform, more proportionate sen-
tences. Sixth, this Court has found no strong countervailing considera-
tions that would make a critical difference. Pp. 272-281.

(b) The new Act’s lower minimums also apply to those who committed
an offense prior to August 3 and were sentenced between that date and
November 1, 2010, the effective date of the new Guidelines. The Act
simply instructs the Commission to promulgate new Guidelines “as soon
as practicable” (but no later than 90 days after the Act took effect), and
thus as far as Congress was concerned, the Commission might have
promulgated those Guidelines to be effective as early as August 3. In
any event, courts, treating the Guidelines as advisory, possess authority
to sentence in accordance with the new minimums. Finally, applying
the new minimums to all who are sentenced after August 3 makes it
possible to foresee a reasonably smooth transition, and this Court has
no reason to believe Congress would have wanted to impose an unfore-
seeable, potentially complex application date. Pp. 281-282.

No. 11-5683, 635 F. 3d 336, and No. 11-5721, 417 Fed. Appx. 560, vacated
and remanded.

BREYER, J., delivered the opinion of the Court, in which KENNEDY,
GINSBURG, SOTOMAYOR, and KAGAN, JJ., joined. SCALIA, J., filed a dis-
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senting opinion, in which ROBERTS, C. J., and THOMAS and AvLITO, JJ.,
joined, post, p. 288.

Stephen E. Eberhardt, by appointment of the Court, 565
U.S. 1154, argued the cause for petitioners in both cases.
With him on the briefs for petitioner Hill in No. 11-5721
were William H. Theis, Mark D. Harris, Richard L. Spino-
gatti, Anna G. Kaminska, and Douglas A. Berman. Jona-
than E. Hawley and Daniel T. Hansmeier filed briefs for
petitioner Dorsey in No. 11-5683.

Deputy Solicitor General Dreeben argued the cause for
the United States in both cases. With him on the briefs
were Solicitor General Verrilli, Assistant Attorney General
Breuer, and Mark R. Freeman.

Miguel A. Estrada, by invitation of the Court, 565 U. S.
1077, argued the cause and filed a brief as amicus curiae in
support of the judgments below. With him on the brief
were Scott P. Martin and Daniel L. Geyser.t

JUSTICE BREYER delivered the opinion of the Court.

Federal statutes impose mandatory minimum prison sen-
tences upon those convicted of federal drug crimes. These
statutes typically base the length of a minimum prison term
upon the kind and amount of the drug involved. Until 2010,
the relevant statute imposed upon an offender who dealt in
powder cocaine the same sentence it imposed upon an of-
fender who dealt in one one-hundredth that amount of crack
cocaine. It imposed, for example, the same 5-year minimum

TBriefs of amici curiae urging reversal were filed for the American
Civil Liberties Union et al. by Steven R. Shapiro, Dennis D. Parker, Lisa
M. Bornstein, Kim M. Keenan, Daniel N. Abrahamson, Mary Price, and
Nkechi Taifa,; for the Center on the Administration of Criminal Law, New
York University School of Law, by Alexandra A. E. Shapiro and Rachel
E. Barkow; for the National Association of Criminal Defense Lawyers
et al. by Jeffrey T. Green, Peter Goldberger, Sarah O’Rourke Schrup, and
Brett G. Sweitzer; and for Former United States District Court Judge Paul
G. Cassell et al. by Nancy Gertner and Mr. Cassell, both pro se.
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term upon (1) an offender convicted of possessing with intent
to distribute 500 grams of powder cocaine as upon (2) an
offender convicted of possessing with intent to distribute 5
grams of crack.

In 2010, Congress enacted a new statute reducing the
crack-to-powder cocaine disparity from 100-to-1 to 18-to-1.
Fair Sentencing Act, 124 Stat. 2372. The new statute took
effect on August 3, 2010. The question here is whether
the Act’s more lenient penalty provisions apply to offenders
who committed a crack cocaine crime before August 3, 2010,
but were not sentenced until after August 3. We hold that
the new, more lenient mandatory minimum provisions do
apply to those pre-Act offenders.

I

The underlying question before us is one of congressional
intent as revealed in the Fair Sentencing Act’s language,
structure, and basic objectives. Did Congress intend the
Act’s more lenient penalties to apply to pre-Act offenders
sentenced after the Act took effect?

We recognize that, because of important background prin-
ciples of interpretation, we must assume that Congress did
not intend those penalties to apply unless it clearly indicated
to the contrary. See infra, at 273-276. But we find that
clear indication here. We rest our conclusion primarily upon
the fact that a contrary determination would seriously un-
dermine basic Federal Sentencing Guidelines objectives such
as uniformity and proportionality in sentencing. Indeed,
seen from that perspective, a contrary determination would
(in respect to relevant groups of drug offenders) produce
sentences less uniform and more disproportionate than if
Congress had not enacted the Fair Sentencing Act at all.
See mnfra, at 276-279.

Because our conclusion rests upon an analysis of the
Guidelines-based sentencing system Congress has estab-
lished, we describe that system at the outset and include
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an explanation of how the Guidelines interact with federal
statutes setting forth specific terms of imprisonment.

A

The Guidelines originate in the Sentencing Reform Act of
1984, 98 Stat. 1987. That statute created a federal Sentenc-
ing Commission instructed to write guidelines that judges
would use to determine sentences imposed upon offenders
convicted of committing federal crimes. 28 U.S. C. §§991,
994. Congress thereby sought to increase transparency,
uniformity, and proportionality in sentencing. United
States Sentencing Commission (USSC or Commission),
Guidelines Manual § 1A1.3, p. 2 (Nov. 2011) (USSG); see 28
U. S. C. §§991(b)(1), 994(f).

The Sentencing Reform Act directed the Commission to
create in the Guidelines categories of offense behavior (e. g.,
“‘pbank robbery/committed with a gun/$2500 taken’”) and of-
fender characteristics (e. g., “one prior conviction”). USSG
§1A1.2, at 1; see 28 U.S.C. §§99%4(a)-(e). A sentencing
judge determines a Guidelines range by (1) finding the appli-
cable offense level and offender category and then (2) con-
sulting a table that lists proportionate sentencing ranges
(e. g., 18 to 24 months of imprisonment) at the intersections
of rows (marking offense levels) and columns (marking of-
fender categories). USSG ch. 5, pt. A, Sentencing Table,
§§5KE1.2, TB1.4; see also §1A1.4(h), at 11. The Guidelines,
after telling the judge how to determine the applicable of-
fense level and offender category, instruct the judge to apply
the intersection’s range in an ordinary case, but they leave
the judge free to depart from that range in an unusual case.
See 18 U. S. C. §3553(b); USSG §§1A1.2, at 1-2, 1A1.4(b), at
6-7. This Court has held that the Guidelines are now advi-
sory. United States v. Booker, 543 U. S. 220, 245, 264 (2005);
see Kimbrough v. United States, 552 U. S. 85, 91 (2007).

The Guidelines determine most drug-crime offense levels
in a special way. They set forth a “Drug Quantity Table”
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(or Table) that lists amounts of various drugs and associates
different amounts with different “Base Offense Levels” (to
which a judge may add or subtract levels depending upon
the “specific” characteristics of the offender’s behavior).
See USSG §2D1.1. The Table, for example, associates 400
to 499 grams of powder cocaine with a base offense level of
24, a level that would mean for a first-time offender a prison
term of 51 to 63 months. §2D1.1(c).

In 1986, Congress enacted a more specific, drug-related
sentencing statute, the Anti-Drug Abuse Act (1986 Drug
Act), 100 Stat. 3207. That statute sets forth mandatory
minimum penalties of 5 and 10 years applicable to a drug
offender depending primarily upon the kind and amount of
drugs involved in the offense. See 21 U.S.C. §§841(b)(1)
(A)—(C) (2006 ed. and Supp. IV). The minimum applicable
to an offender convicted of possessing with intent to dis-
tribute 500 grams or more of powder cocaine is 5 years,
and for 5,000 grams or more of powder the minimum is 10
years. $§§841(b)(1)(A)(i), (B)(ii). The 1986 Drug Act, how-
ever, treated crack cocaine crimes as far more serious. It
applied its 5-year minimum to an offender convicted of pos-
sessing with intent to distribute only 5 grams of crack
(as compared to 500 grams of powder) and its 10-year mini-
mum to one convicted of possessing with intent to distrib-
ute only 50 grams of crack (as compared to 5,000 grams of
powder), thus producing a 100-to-1 crack-to-powder ratio.
§§841(b)(1)(A)(ii), (B)(iii) (2006 ed.).

The 1986 Drug Act, like other federal sentencing statutes,
interacts with the Guidelines in an important way. Like
other sentencing statutes, it trumps the Guidelines. Thus,
ordinarily no matter what the Guidelines provide, a judge
cannot sentence an offender to a sentence beyond the maxi-
mum contained in the federal statute setting forth the crime
of conviction. Similarly, ordinarily no matter what range
the Guidelines set forth, a sentencing judge must sentence
an offender to at least the minimum prison term set forth in
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a statutory mandatory minimum. See 28 U.S. C. §§9%(a),
(b)(1); USSG §5G1.1; Neal v. United States, 516 U. S. 284,
289-290, 295 (1996).

Not surprisingly, the Sentencing Commission incorporated
the 1986 Drug Act’s mandatory minimums into the first ver-
sion of the Guidelines themselves. Kimbrough, supra, at
96-97. It did so by setting a base offense level for a first-
time drug offender that corresponded to the lowest Guide-
lines range above the applicable mandatory minimum.
USSC, Report to the Congress: Mandatory Minimum Penal-
ties in the Federal Criminal Justice System 53-54 (Oct. 2011)
(2011 Report). Thus, the first Guidelines Drug Quantity
Table associated 500 grams of powder cocaine with an of-
fense level of 26, which for a first-time offender meant a
sentencing range of 63 to 78 months (just above the 5-year
minimum), and it associated 5,000 grams of powder cocaine
with an offense level of 32, which for a first-time offender
meant a sentencing range of 121 to 151 months (just above
the 10-year minimum). USSG §2D1.1 (Oct. 1987). Further
reflecting the 1986 Drug Act’s 100-to-1 crack-to-powder ratio,
the Table associated an offense level of 26 with 5 grams of
crack and an offense level of 32 with 50 grams of crack.
Ibid.

In addition, the Drug Quantity Table set offense levels for
small drug amounts that did not trigger the 1986 Drug Act’s
mandatory minimums so that the resulting Guidelines sen-
tences would remain proportionate to the sentences for
amounts that did trigger these minimums. 2011 Report 54.
Thus, the Table associated 400 grams of powder cocaine (an
amount that fell just below the amount triggering the 1986
Drug Act’s 5-year minimum) with an offense level of 24,
which for a first-time offender meant a sentencing range of
51 to 63 months (the range just below the 5-year minimum).
USSG §2D1.1 (Oct. 1987). Following the 100-to-1 crack-to-
powder ratio, the Table associated four grams of crack (an
amount that also fell just below the amount triggering the
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1986 Drug Act’s 5-year minimum) with an offense level of
24. Ibid.

The Commission did this not because it necessarily
thought that those levels were most in keeping with past
sentencing practice or would independently have reflected a
fair set of sentences, but rather because the Commission be-
lieved that doing so was the best way to keep similar drug-
trafficking sentences proportional, thereby satisfying the
Sentencing Reform Act’s basic “proportionality” objective.
See Kimbrough, 552 U. S., at 97; USSG §1A1.3 (Nov. 2011);
2011 Report 53-54, 349, and n. 845. For this reason, the
Commission derived the Drug Quantity Table’s entire set of
crack and powder cocaine offense levels by using the 1986
Drug Act’s two (5- and 10-year) minimum amounts as refer-
ence points and then extrapolating from those two amounts
upward and downward to set proportional offense levels for
other drug amounts. Ibid.

B

During the next two decades, the Commission and others
in the law enforcement community strongly criticized Con-
gress’ decision to set the crack-to-powder mandatory mini-
mum ratio at 100 to 1. The Commission issued four separate
reports telling Congress that the ratio was too high and un-
justified because, for example, research showed the relative
harm between crack and powder cocaine less severe than 100
to 1, because sentences embodying that ratio could not
achieve the Sentencing Reform Act’s “uniformity” goal of
treating like offenders alike, because they could not achieve
the “proportionality” goal of treating different offenders
(e. 9., major drug traffickers and low-level dealers) differ-
ently, and because the public had come to understand sen-
tences embodying the 100-to-1 ratio as reflecting unjustified
race-based differences. Kimbrough, supra, at 97-98; see,
e. 9., USSC, Special Report to the Congress: Cocaine and
Federal Sentencing Policy 197-198 (Feb. 1995) (1995 Report);
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USSC, Special Report to Congress: Cocaine and Federal
Sentencing Policy 8 (Apr. 1997) (1997 Report); USSC, Report
to Congress: Cocaine and Federal Sentencing Policy 91, 103
(May 2002) (2002 Report); USSC, Report to Congress: Co-
caine and Federal Sentencing Policy 8 (May 2007) (2007 Re-
port). The Commission also asked Congress for new legisla-
tion embodying a lower crack-to-powder ratio. 1995 Report
198-200; 1997 Report 9-10; 2002 Report 103-107; 2007 Re-
port 6-9. And the Commission recommended that the leg-
islation “include” an “emergency amendment” allowing
“the Commission to incorporate the statutory changes” in
the Guidelines while “minimiz[ing] the lag between any
statutory and guideline modifications for cocaine offenders.”
Id., at 9.

In 2010, Congress accepted the Commission’s recommen-
dations, see 2002 Report 104; 2007 Report 8-9, and n. 26, and
enacted the Fair Sentencing Act into law. The Act in-
creased the drug amounts triggering mandatory minimums
for crack trafficking offenses from 5 grams to 28 grams in
respect to the 5-year minimum and from 50 grams to 280
grams in respect to the 10-year minimum (while leaving pow-
der at 500 grams and 5,000 grams respectively). §2(a), 124
Stat. 2372. The change had the effect of lowering the 100-
to-1 crack-to-powder ratio to 18 to 1. (The Act also elimi-
nated the 5-year mandatory minimum for simple possession
of crack. §3, 124 Stat. 2372.)

Further, the Fair Sentencing Act instructed the Commis-
sion to “make such conforming amendments to the Federal
sentencing guidelines as the Commission determines neces-
sary to achieve consistency with other guideline provisions
and applicable law.” §8(2), id., at 2374. And it directed the
Commission to “promulgate the guidelines, policy state-
ments, or amendments provided for in this Act as soon as
practicable, and in any event not later than 90 days” after
the new Act took effect. §8(1), ibid.
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The Fair Sentencing Act took effect on August 3, 2010.
The Commission promulgated conforming emergency Guide-
lines amendments that became effective on November 1,
2010. 75 Fed. Reg. 66188 (2010). A permanent version of
those Guidelines amendments took effect on November 1,
2011. See 76 id., at 24960 (2011).

C

With this background in mind, we turn to the relevant
facts of the cases before us. Corey Hill, one of the petition-
ers, unlawfully sold 53 grams of crack in March 2007, before
the Fair Sentencing Act became law. App. in No. 11-5721,
pp. 6, 83 (hereinafter Hill App.). Under the 1986 Drug Act,
an offender who sold 53 grams of crack was subject to a
10-year mandatory minimum. 21 U.S. C. §841(b)(1)(A)(ii)
(2006 ed.). Hill was not sentenced, however, until December
2010, after the Fair Sentencing Act became law and after
the new Guidelines amendments had become effective. Hill
App. 83-94. Under the Fair Sentencing Act, an offender
who sold 53 grams of crack was subject to a 5-year, not a
10-year, minimum. §841(b)(1)(B)(iii) (2006 ed., Supp. IV).
The sentencing judge stated that, if he thought that the Fair
Sentencing Act applied, he would have sentenced Hill to that
Act’s 5-year minimum. Id., at 69. But he concluded that
the Fair Sentencing Act’s lower minimums apply only to
those who committed a drug crime after August 3, 2010—
the Act’s effective date. Id., at 65, 68. That is to say, he
concluded that the new Act’s more lenient sentences did not
apply to those who committed a crime before August 3, even
if they were sentenced after that date. Hence, the judge
sentenced Hill to 10 years of imprisonment. Id., at 78. The
Court of Appeals for the Seventh Circuit affirmed. 417 Fed.
Appx. 560 (2011).

The second petitioner, Edward Dorsey (who had pre-
viously been convicted of a drug felony), unlawfully sold 5.5
grams of crack in August 2008, before the Fair Sentencing
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Act took effect. App. in No. 11-5683, pp. 9, 48-49, 57-58
(hereinafter Dorsey App.). Under the 1986 Drug Act, an
offender such as Dorsey with a prior drug felony who sold
55 grams of crack was subject to a 10-year minimum.
§841(b)(1)(B)(iii) (2006 ed.). Dorsey was not sentenced,
however, until September 2010, after the new Fair Sentenc-
ing Act took effect. Id., at 84-95. Under the Fair Sentenc-
ing Act, such an offender who sold 5.5 grams of crack was
not subject to a mandatory minimum at all, for 5.5 grams is
less than the 28 grams that triggers the new Act’s mandatory
minimum provisions. §841(b)(1)(B)(iii) (2006 ed., Supp. IV).
Dorsey asked the judge to apply the Fair Sentencing Act’s
more lenient statutory penalties. Id., at 54-55.

Moreover, as of Dorsey’s sentencing in September 2010,
the unrevised Guidelines (reflecting the 1986 Drug Act’s old
minimums) were still in effect. The Commission had not yet
finished revising the Guidelines to reflect the new, lower
statutory minimums. And the basic sentencing statute, the
Sentencing Reform Act, provides that a judge shall apply the
Guidelines that “are in effect on the date the defendant is
sentenced.” 18 U. S. C. §3553(a)(4)(A)({1).

The sentencing judge, however, had the legal authority not
to apply the Guidelines at all (for they are advisory). But
he also knew that he could not ignore a minimum sentence
contained in the applicable statute. Dorsey App. 67-68.
The judge noted that, even though he was sentencing Dorsey
after the effective date of the Fair Sentencing Act, Dorsey
had committed the underlying crime prior to that date. Id.,
at 69-70. And he concluded that the 1986 Drug Act’s old
minimums, not the new Fair Sentencing Act, applied in those
circumstances. Ibid. He consequently sentenced Dorsey
to the 1986 Drug Act’s 10-year mandatory minimum term.
Id., at 80. The Court of Appeals for the Seventh Circuit
affirmed, United States v. Fisher, 635 F. 3d 336 (2011), and
denied rehearing en banc, 646 F. 3d 429 (2011) (per curiam);
see also United States v. Holcomb, 657 F. 3d 445 (CA7 2011).


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


272 DORSEY v. UNITED STATES

Opinion of the Court

The Courts of Appeals have come to different conclusions
as to whether the Fair Sentencing Act’s more lenient manda-
tory minimums apply to offenders whose unlawful conduct
took place before, but whose sentencing took place after, the
date that Act took effect, namely, August 3, 2010. Compare
United States v. Douglas, 644 F. 3d 39, 42-44 (CA1 2011)
(Act applies), and United States v. Dixon, 648 F. 3d 195, 203
(CA3 2011) (same), with 635 F. 3d, at 339-340 (Act does not
apply), United States v. Sidney, 648 F. 3d 904, 910 (CA8 2011)
(same), and United States v. Tickles, 661 F. 3d 212, 215 (CA5
2011) (per curiam) (same). In light of that disagreement,
we granted Hill's and Dorsey’s petitions for certiorari.
Since petitioners and the Government both take the position
that the Fair Sentencing Act’s new minimums do apply in
these circumstances, we appointed as amicus curiae Miguel
Estrada to argue the contrary position. He has ably dis-
charged his responsibilities.

II
A

The timing issue before us is difficult in part because rele-
vant language in different statutes argues in opposite direc-
tions. See Appendix A, mfra. On the one hand, a federal
saving statute, Act of Feb. 25, 1871 (1871 Act), §4, 16 Stat.
432, phrased in general terms, provides that a new criminal
statute that “repeal[s]” an older criminal statute shall not
change the penalties “incurred” under that older statute “un-
less the repealing Act shall so expressly provide.” 1U.S. C.
§109. Case law makes clear that the word “repeal” applies
when a new statute simply diminishes the penalties that the
older statute set forth. See Warden v. Marrero, 417 U. S.
653, 659-664 (1974); see also United States v. Tynen, 11 Wall.
88, 92 (1871). Case law also makes clear that penalties are
“incurred” under the older statute when an offender becomes
subject to them, 1. e., commits the underlying conduct that
makes the offender liable. See United States v. Reisinger,
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128 U. S. 398, 401 (1888); Great Northern R. Co. v. United
States, 208 U. S. 452, 464-470 (1908).

On the other hand, the Sentencing Reform Act says that,
regardless of when the offender’s conduct occurs, the applica-
ble Guidelines are the ones “in effect on the date the defend-
ant is sentenced.” 18 U.S.C. §35563(a)(4)(A)(ii). And the
Fair Sentencing Act requires the Commission to change the
Guidelines in the wake of the Act’s new minimums, making
them consistent with “other guideline provisions and applica-
ble law.” §8(2), 124 Stat. 2374.

Courts that have held that they must apply the old, higher
1986 Drug Act minimums to all pre-Act offenders, including
those sentenced after the Fair Sentencing Act took effect,
have emphasized that the 1871 Act requires that result un-
less the Fair Sentencing Act either expressly says or at least
by fair implication implies the contrary. See 635 F. 3d, at
339-340; Sidney, supra, at 906-908; Tickles, supra, at 214—
215; see also Holcomb, supra, at 446-448 (opinion of Easter-
brook, J.). Courts that have concluded that the Fair Sen-
tencing Act’s more lenient penalties apply have found in
that Act, together with the Sentencing Reform Act and other
related circumstances, indicia of a clear congressional intent
to apply the new Act’s minimums. See Douglas, supra, at
42-44; Dixon, supra, at 199-203; see also Holcomb, 657 F. 3d,
at 454-457 (Williams, J., dissenting from denial of rehearing
en banc); id., at 461-463 (Posner, J., dissenting from denial
of rehearing en banc). We too take the latter view. Six
considerations, taken together, convince us that Congress in-
tended the Fair Sentencing Act’s more lenient penalties to
apply to those offenders whose crimes preceded August 3,
2010, but who are sentenced after that date.

First, the 1871 saving statute permits Congress to apply
a new Act’s more lenient penalties to pre-Act offenders
without expressly saying so in the new Act. It is true that
the 1871 Act uses the words “expressly provide.” 1 U.S.C.
§109. But the Court has long recognized that this saving
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statute creates what is in effect a less demanding interpre-
tive requirement. That is because statutes enacted by one
Congress cannot bind a later Congress, which remains free
to repeal the earlier statute, to exempt the current statute
from the earlier statute, to modify the earlier statute, or to
apply the earlier statute but as modified. See, e. g., Fletcher
v. Peck, 6 Cranch 87, 135 (1810); Reichelderfer v. Quinn, 287
U. S. 315,318 (1932). And Congress remains free to express
any such intention either expressly or by implication as it
chooses.

Thus, the Court has said that the 1871 Act “cannot justify
a disregard of the will of Congress as manifested either ex-
pressly or by necessary implication in a subsequent enact-
ment.” Great Northern R. Co., supra, at 465 (emphasis
added). And in a comparable context the Court has em-
phasized that the Administrative Procedure Act’s use of
the word “expressly” does not require Congress to use any
“magical passwords” to exempt a later statute from the
provision. Marcello v. Bonds, 349 U.S. 302, 310 (1955).
Without requiring an “express” statement, the Court has de-
scribed the necessary indicia of congressional intent by the
terms “necessary implication,” “clear implication,” and “fair
implication,” phrases it has used interchangeably. Great
Northern R. Co., supra, at 465, 466; Hertz v. Woodman, 218
U.S. 205, 218 (1910); Marrero, supra, at 660, n. 10. One
Member of the Court has said we should determine whether
“the plain import of a later statute directly conflicts with
an earlier statute,” and, if so, “the later enactment governs,
regardless of its compliance with any earlier-enacted re-
quirement of an express reference or other ‘magical pass-
word.”” Lockhart v. United States, 546 U. S. 142, 149 (2005)
(SCALIA, J., concurring).

Hence, the Court has treated the 1871 Act as setting forth
an important background principle of interpretation. The
Court has also assumed Congress is well aware of the
background principle when it enacts new criminal statutes.
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E. g., Great Northern R. Co., supra, at 465; Hertz, supra, at
217; cf. Marcello, supra, at 310. And the principle requires
courts, before interpreting a new criminal statute to apply
its new penalties to a set of pre-Act offenders, to assure
themselves that ordinary interpretive considerations point
clearly in that direction. Words such as “plain import,” “fair
implication,” or the like reflect the need for that assurance.
And it is that assurance, which we shall assume is conveyed
by the phrases “plain import” or “fair implication,” that we
must look for here.

Second, the Sentencing Reform Act sets forth a special
and different background principle. That statute says that
when “determining the particular sentence to be imposed”
in an initial sentencing, the sentencing court “shall consider,”
among other things, the “sentencing range” established by
the Guidelines that are “in effect on the date the defendant is
sentenced.” 18 U.S. C. §3553(a)(4)(A)(ii) (emphasis added).
Although the Constitution’s Ex Post Facto Clause, Art. I,
§9, cl. 3, prohibits applying a new Act’s higher penalties to
pre-Act conduct, it does not prohibit applying lower penal-
ties. See Calder v. Bull, 3 Dall. 386, 390-391 (1798); Collins
v. Youngblood, 497 U. S. 37, 41-44 (1990). The Sentencing
Commission has consequently instructed sentencing judges
to “use the Guidelines Manual in effect on the date that the
defendant is sentenced,” regardless of when the defendant
committed the offense, unless doing so “would violate the ex
post facto clause.” USSG §1B1.11. And therefore when
the Commission adopts new, lower Guidelines amendments,
those amendments become effective to offenders who com-
mitted an offense prior to the adoption of the new amend-
ments but are sentenced thereafter. Just as we assume
Congress was aware of the 1871 Act’s background norm, so
we assume that Congress was aware of this different back-
ground sentencing principle.

Third, language in the Fair Sentencing Act implies that
Congress intended to follow the Sentencing Reform Act
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background principle here. A section of the Fair Sentenc-
ing Act entitled “Emergency Authority for United States
Sentencing Commission” requires the Commission to prom-
ulgate “as soon as practicable” (and not later than 90 days
after August 3, 2010) “conforming amendments” to the
Guidelines that “achieve consistency with other guideline
provisions and applicable law.” §8, 124 Stat. 2374. Read
most naturally, “applicable law” refers to the law as changed
by the Fair Sentencing Act, including the provision reducing
the crack mandatory minimums. §2(a), id., at 2372. As the
Commission understood this provision, achieving consistency
with “other guideline provisions” means reducing the base
offense levels for all crack amounts proportionally (using the
new 18-to-1 ratio), including the offense levels governing
small amounts of crack that did not fall within the scope
of the mandatory minimum provisions. 75 Fed. Reg. 66191.
And consistency with “other guideline provisions” and with
prior Commission practice would require application of the
new Guidelines amendments to offenders who committed
their offense prior to the new amendments’ effective date
but were sentenced thereafter. See USSG § 1B1.11(a); e. g.,
USSG App. C, amdts. 706, 711 (Supp. Nov. 2004—Nov. 2007);
see also Memorandum from G. Schmitt, L. Reed, & K. Cohen,
USSC, to Chair Hinojosa et al., Subject: Analysis of the Im-
pact of the Crack Cocaine Amendment if Made Retroactive
23 (Oct. 3, 2007). Cf. USSG App. C, amdt. 571 (Nov. 1987—
Nov. 1997) (amendment increasing restitution, which may
present ex post facto and one-book-rule concerns, would
apply only to defendants sentenced for postamendment of-
fenses), discussed post, at 292 (SCALIA, J., dissenting).
Fourth, applying the 1986 Drug Act’s old mandatory min-
1mums to the post-August 3 sentencing of pre-August 3 of-
fenders would create disparities of a kind that Congress
enacted the Sentencing Reform Act and the Fair Sentencing
Act to prevent. Two individuals with the same number of
prior offenses who each engaged in the same criminal con-
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duct involving the same amount of crack and were sentenced
at the same time would receive radically different sentences.
For example, a first-time post-Act offender with five grams
of crack, subject to a Guidelines range of 21 to 27 months,
could receive two years of imprisonment, while an other-
wise identical pre-Act offender would have to receive the 5-
year mandatory minimum. Compare USSG §2D1.1(c) (Nov.
2011) with 21 U. S. C. §841(b)(1)(B) (2006 ed.). A first-time
post-Act 50-gram offender would be subject to a Guidelines
range of less than six years of imprisonment, while his other-
wise identical pre-Act counterpart would have to receive the
10-year mandatory minimum. Compare USSG §2D1.1(c)
(Nov. 2011) with 21 U. S. C. §841(b)(1)(A) (2006 ed.).

Moreover, unlike many prechange/postchange discrepan-
cies, the imposition of these disparate sentences involves
roughly contemporaneous sentencing, 7. e., the same time, the
same place, and even the same judge, thereby highlighting a
kind of unfairness that modern sentencing statutes typically
seek to combat. See, e.g., 28 U.S.C. §991(b)(1)(B) (pur-
poses of Guidelines-based sentencing include “avoiding un-
warranted sentencing disparities among defendants with
similar records who have been found guilty of similar crimi-
nal conduct”); S. Rep. No. 98-223, p. 74 (1983) (explaining
rationale for using same, current Guidelines for all roughly
contemporaneous sentencings). Further, it would involve
imposing upon the pre-Act offender a pre-Act sentence at a
time after Congress had specifically found in the Fair Sen-
tencing Act that such a sentence was unfairly long.

Finally, one cannot treat such problems as if they were
minor ones. Given the 5-year statute of limitations for fed-
eral drug offenses, the 11-month median time between
indictment and sentencing for those offenses, and the ap-
proximately 5,000 federal crack offenders convicted each
year, many pre-Act offenders were not (and will not be) sen-
tenced until after August 3, 2010, when the new, more lenient
mandatory minimums took effect. See 18 U. S. C. §3282(a);
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Administrative Office of United States Courts, Judicial Busi-
ness of the United States Courts, p. 272 (2010) (Table D-10);
2011 Report 191.

Fifth, not to apply the Fair Sentencing Act would do more
than preserve a disproportionate status quo; it would make
matters worse. It would create new anomalies—new sets
of disproportionate sentences—not previously present.
That is because sentencing courts must apply new Guidelines
(consistent with the Fair Sentencing Act’s new minimums) to
pre-Act offenders, see supra, at 275, and the 1986 Drug
Act’s old minimums would trump those new Guidelines for
some pre-Act offenders but not for all of them—say, pre-Act
offenders who possessed crack in small amounts not directly
the subject of mandatory minimums.

Consider, for example, a first-time offender convicted of
possessing with intent to distribute four grams of crack. No
mandatory sentence, under the 1986 Drug Act or the Fair
Sentencing Act, applies to an offender possessing so small an
amount. Yet under the old law, the Commission, charged
with creating proportionate sentences, had created a Guide-
lines range of 41 to 51 months for such an offender, a sen-
tence proportional to the 60 months that the 1986 Drug Act
required for one who trafficked five grams of crack. See
supra, at 266-268; USSG §2D1.1(c) (Nov. 2009).

The Fair Sentencing Act, however, requires the Commis-
sion to write new Guidelines consistent with the new law.
The Commission therefore wrote new Guidelines that pro-
vide a sentencing range of 21 to 27 months—about two
years—for the first-time, 4-gram offender. See USSG
§2D1.1(c) (Nov. 2011). And the Sentencing Reform Act re-
quires application of those new Guidelines to all offenders
(including pre-Act offenders) who are sentenced once those
new Guidelines take effect. See 18 U. S. C. §3553(a)(4)
(A)@di). Those new Guidelines must take effect and apply to
a pre-Act 4-gram offender, for such an offender was never
subject to a trumping statutory 1986 Drug Act mandatory
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minimum. However, unless the Fair Sentencing Act’s new,
more lenient mandatory minimums apply to pre-Act offend-
ers, an otherwise identical offender who possessed five
grams would have to receive a 5-year sentence. See 21
U. S. C. §841(b)(1)(B) (2006 ed., Supp. IV).

For example, imagine that on July 1, 2010, both Smith and
Jones commit a crack crime identical but for the fact that
Smith possesses with intent to distribute four grams of crack
and Jones five grams. Both are sentenced on December 1,
2010, after the Fair Sentencing Act and the new Guidelines
take effect. Smith’s Guidelines sentence would be two
years, but unless the Fair Sentencing Act applies, Jones’
sentence would have to be five years. The difference of one
gram would make a difference, not of only one year as it did
before enactment of the Fair Sentencing Act, but instead
of three years. Passage of the new Act, designed to have
brought about fairer sentences, would here have created a
new disparate sentencing “cliff.”

Nor can one say that the new Act would produce dispro-
portionalities like this in only a few cases. In fiscal year
2010, 17.8 percent of all crack offenders were convicted of
offenses not subject to the 1986 Drug Act’s minimums. 2011
Report 191. And since those minimums apply only to some
drug offenders and they apply in different ways, one can
find many similar examples of disproportionalities. See Ap-
pendix B, infra. Thus, application of the 1986 Drug Act
minimums to pre-Act offenders sentenced after the new
Guidelines take effect would produce a crazy quilt of sen-
tences, at odds with Congress’ basic efforts to achieve more
uniform, more proportionate sentences. Congress, when
enacting the Fair Sentencing Act, could not have intended
any such result.

Sixth, we have found no strong countervailing consider-
ation. Amicus and the dissent argue that one might read
much of the statutory language we have discussed as em-
bodying exceptions, permitting the old 1986 Drug Act mini-
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mums to apply to pre-Act offenders sentenced after August
3, 2010, when the Fair Sentencing Act took effect. The
words “applicable law” in the new Act, for example, could,
linguistically speaking, encompass the 1986 Drug Act mini-
mums applied to those sentenced after August 3. Post, at
291-292 (SCALIA, J., dissenting). Moreover, Congress could
have insisted that the Commission write new Guidelines with
special speed to assure itself that new, post-August 3 offend-
ers—but not old, pre-August 3 offenders—would receive the
benefit of the new Act. Post, at 292-294. Further, amicus
and the dissent note that to apply the new Act’s minimums
to the old, pre-August 3 offenders will create a new dispar-
ity—one between pre-Act offenders sentenced before August
3 and those sentenced after that date. Post, at 295.

We do not believe that these arguments make a critical
difference. Even if the relevant statutory language can be
read as amicus and the dissent suggest and even if Congress
might have wanted Guidelines written speedily simply in
order to apply them quickly to new offenders, there is scant
indication that this is what Congress did mean by the
language in question nor that such was in fact Congress’ mo-
tivation. The considerations we have set forth, supra, at
276-279, strongly suggest the contrary.

We also recognize that application of the new minimums
to pre-Act offenders sentenced after August 3 will create a
new set of disparities. But those disparities, reflecting a
line-drawing effort, will exist whenever Congress enacts
a new law changing sentences (unless Congress intends re-
opening sentencing proceedings concluded prior to a new
law’s effective date). We have explained how in federal sen-
tencing the ordinary practice is to apply new penalties to
defendants not yet sentenced, while withholding that change
from defendants already sentenced. Supra, at 275; compare
18 U.S. C. §3553(a)(4)(A)(ii) with §3582(c). And we have
explained how, here, continued application of the old 1986


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


Cite as: 567 U. S. 260 (2012) 281

Opinion of the Court

Drug Act minimums to those pre-Act offenders sentenced
after August 3 would make matters worse. Supra, at 276—
279. We consequently conclude that this particular new dis-
parity (between those pre-Act offenders already sentenced
and those not yet sentenced as of August 3) cannot make a
critical difference.

For these reasons considered as a whole, we conclude that
Congress intended the Fair Sentencing Act’s new, lower
mandatory minimums to apply to the post-Act sentencing of
pre-Act offenders. That is the Act’s “plain import” or “fair
implication.”

B

We add one final point. Several arguments we have dis-
cussed involve the language of statutes that determine how
new Guidelines take effect. Supra, at 275-276. What
about those who committed an offense prior to August 3 and
were sentenced after August 3 but before November 1,
2010—a period after the new Act’s effective date but before
the new Guidelines first took effect? Do the Fair Sentenc-
ing Act’s new mandatory minimums apply to them?

In our view, the new Act’s lower minimums apply to them
as well.  Our reason is that the statute simply instructs the
Commission to promulgate new Guidelines “as soon as prac-
ticable” (but no later than 90 days after the Act took effect).
§8(1), 124 Stat. 2374. As far as Congress was concerned,
the Commission might have (having prepared new Guide-
lines in advance) promulgated those Guidelines within a few
days—perhaps on August 3 itself. At the same time, the
Commission possesses ample authority to permit appropriate
adjustments to be made in the Guidelines sentences of those
sentenced after August 3 but prior to the new Guidelines
promulgation. See 28 U. S. C. §994(u) (power to make
Guidelines reductions retroactive); 76 Fed. Reg. 41333-41334
(2011) (amended 18-to-1 Guidelines made retroactive). In
any event, courts, treating the Guidelines as advisory, pos-
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sess authority to sentence in accordance with the new
minimums.

For these reasons, if the Fair Sentencing Act’s new mini-
mums apply to all of those sentenced after August 3, 2010
(even if the new Guidelines were not yet ready), it is possible
to foresee a reasonably smooth transition. On the other
hand, it is difficult to foresee such a transition if the new
Act’s application is keyed to a later date, thereby leaving
the courts unable to take the new Act fully into account,
particularly when that circumstance might create additional
disparities and uncertainties that courts and the Commission
may be helpless to correct. We have no reason to believe
Congress would have wanted to impose an unforeseeable,
potentially complex application date.

& & &

We vacate the Court of Appeals’ judgments and remand
these cases for further proceedings consistent with this
opinion.

It is so ordered.

APPENDIXES
A

Act of Feb. 25, 1871, §4, 16 Stat. 432, 1 U. S. C. §109:
“Repeal of statutes as affecting existing liabilities

“The repeal of any statute shall not have the effect to
release or extinguish any penalty, forfeiture, or liability
incurred under such statute, unless the repealing Act
shall so expressly provide, and such statute shall be
treated as still remaining in force for the purpose of sus-
taining any proper action or prosecution for the enforce-
ment of such penalty, forfeiture, or liability.”

Sentencing Reform Act of 1984, 18 U. S. C. §3553(a)(4)(A)(ii):
“Imposition of a sentence
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“ ... FacTors To BE CONSIDERED IN IMPOSING A
SENTENCE. . . . The court, in determining the particular
sentence to be imposed, shall consider . . .

“the kinds of sentence and sentencing range established
for . . . the applicable category of offense committed by
the applicable category of defendant as set forth in the
guidelines . . .

“that . .. are in effect on the date the defendant is sen-
tenced . ...”

Fair Sentencing Act of 2010, §8, 124 Stat. 2374:

“EMERGENCY AUTHORITY FOR UNITED STATES
SENTENCING COMMISSION

“The United States Sentencing Commission shall—

“(1) promulgate the guidelines, policy statements, or
amendments provided for in this Act as soon as practica-
ble, and in any event not later than 90 days after the
date of enactment of this Act, in accordance with the
procedure set forth in section 21(a) of the Sentencing
Act of 1987 (28 U. S. C. [§] 994 note), as though the au-
thority under that Act had not expired; and

“(2) pursuant to the emergency authority provided
under paragraph (1), make such conforming amendments
to the Federal sentencing guidelines as the Commission
determines necessary to achieve consistency with other
guideline provisions and applicable law.”

B

The following chart shows the sentencing scheme that
would result for first-time pre-Act crack offenders if the 1986
Drug Act’s old 100-to-1 mandatory minimums remain in ef-
fect after the Fair Sentencing Act’s new 18-to-1 Guidelines
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became effective. 21 U. S. C. §§841(b)(1)(A)—(C) (2006 ed.);
USSG §§2D1.1(c), 5G1.1(b) (Nov. 2011).

1986 Drug Act Minimums and Fair Sentencing Act Guidelines
for Category I Offenders With No Prior Drug Felonies

Drug Mandatory Guidelines
Quantity Minimum Range Sentence

lg 0 months 10-16 10-16
2g 0 15-21 15-21
3g 0 21-27 21-27
4¢ 0 21-27 21-27
5g 60 21-27 60

10 g 60 27-33 60

15 ¢ 60 33-41 60
20 g 60 41-51 60
25 ¢ 60 51-63 60-63
3bg 60 63-78 63-78
50 g 120 63-78 120
100 g 120 63-78 120
150 g 120 78-97 120
200 g 120 97-121 120-121
500 g 120 121-151 121-151

1,500 g 120 151-188 151-188

The chart illustrates the disproportionate sentences that
such a scheme would create. See supra, at 278-279. For
one thing, it would create sentencing “cliffs” at the 1986 Drug
Act’s old triggering amounts of 5 grams and 50 grams (where
the old minimums would entirely trump the new Guidelines),
resulting in radically different Guidelines sentences for small
differences in quantity. For another, because of those
“cliffs,” the scheme would create similar Guidelines sen-
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tences for offenders who dealt in radically different amounts
of crack, e. g., 50 grams versus 500 grams.

To be sure, as amicus points out, Congress has provided
two mechanisms through which an offender may escape an
otherwise applicable mandatory minimum, diminishing this
problem for some offenders. First, an offender may escape
a minimum by providing substantial assistance in the in-
vestigation or prosecution of another person. 18 U.S.C.
§3553(e); Fed. Rule Crim. Proc. 35(b); see also 28 U. S. C.
§994(n); USSG §5K1.1. Second, under 18 U. S. C. §3553(f),
drug offenders who have little or no criminal history and
who satisfy other requirements in the provision may obtain
“safety valve” relief. See also USSG §5C1.2. And because
of these mechanisms a substantial portion of first-time of-
fenders are relieved of application of a mandatory minimum.
However, offenders with a criminal history category of II or
higher are ineligible for “safety valve” relief; they escape
application of a minimum at a much lower percentage. See
2011 Report 193 (Table 8-8).

Crack Offender Categories by Application of 1986 Drug Act
Mandatory Min. (FY 2010)

Percent
Total With With Total Percent
Quantity Quantity Relieved Relieved
Carrying Carrying of of
Offender Total Mandatory | Mandatory | Mandatory | Mandatory
Category | Offenders Min. Min. Min. Appl. | Min. Appl.
I 1,055 890 84.4% 525 59.0%
11 556 445 80.0% 129 29.0%
111 865 703 81.3% 208 29.6%
v 556 469 84.4% 124 26.4%
A% 380 308 81.1% 89 28.9%
VI 1,345 1,086 80.7% 332 30.6%
All 4,757 3,901 82.2% 1,407 36.0%
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Yet similar sentencing anomalies would result for repeat
offenders if the 1986 Drug Act’s minimums remain in effect
after the Fair Sentencing Act’s Guidelines became effective.
Take, for example, Category II offenders.

1986 Drug Act Minimums and Fair Sentencing Act Guidelines
for Category II Offenders With No Prior Drug Felonies

Drug Mandatory Guidelines
Quantity Minimum Range Sentence

lg 0 months 12-18 12-18
2g 0 18-24 18-24
3g 0 24-30 24-30
4¢ 0 24-30 24-30
5¢g 60 24-30 60
10g 60 30-37 60
15¢g 60 37-46 60
20g 60 46-57 60
25 g 60 57-71 60-71
35 ¢ 60 70-87 70-87
50 g 120 70-87 120
100 g 120 70-87 120
150 g 120 87-108 120
200 g 120 108-135 120-135
500 g 120 135-168 135-168

1,500 g 120 168-210 168-210

As the chart illustrates, for Category II offenders account-
able for 5 to 22 grams of crack or for 50 to 195 grams, the 100-
to-1 minimums would entirely trump the 18-to-1 Guidelines,
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287

producing the same anomalies—dissimilar sentences for
similar quantities and similar sentences for dissimilar quanti-
ties—described above.
In contrast, a scheme with the Fair Sentencing Act’s 18-
to-1 minimums and new Guidelines produces the proportion-
ality in sentencing that Congress intended in enacting the
Sentencing Reform Act and the Fair Sentencing Act.

Fair Sentencing Act Minimums and Guidelines for Category 11
Offenders With No Prior Drug Felonies

Drug Mandatory Guidelines
Quantity Minimum Range Sentence
lg 0 months 12-18 12-18
2g 0 18-24 18-24
3g 0 24-30 24-30
4¢ 0 24-30 24-30
bg 0 24-30 24-30
10¢g 0 30-37 30-37
15¢g 0 37-46 37-46
20 g 0 46-57 46-57
25 ¢ 0 57-71 57-71
35¢g 60 70-87 70-87
50 g 60 70-87 70-87
100 g 60 70-87 70-87
150 g 60 87-108 87-108
200 g 60 108-135 108-135
500 g 120 135-168 135-168
1,500 g 120 168-210 168-210
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JUSTICE SCALIA, with whom THE CHIEF JUSTICE, JUSTICE
THOMAS, and JUSTICE ALITO join, dissenting.

In the Fair Sentencing Act of 2010, 124 Stat. 2372, Con-
gress increased the threshold quantities of crack cocaine re-
quired to trigger the 5- and 10-year mandatory minimum
penalties associated with offenses involving the manufacture,
distribution, or dispensation of the drug, and eliminated the
5-year mandatory minimum previously associated with sim-
ple possession of it. The Act is silent as to whether these
changes apply to defendants who committed their offenses
before, but whose sentencing proceedings occurred after, its
August 3, 2010, effective date. In my view, the general sav-
ing statute, 1 U. S. C. §109, dictates that the new, more le-
nient mandatory minimum provisions do not apply to such
preenactment offenders.

I

The Court starts off on the right foot by acknowledging,
ante, at 272-273, that the ameliorative amendments at issue
here trigger application of the general saving statute.
Enacted in 1871 to reverse the common-law rule that the
repeal or amendment of a criminal statute would abate all
nonfinal convictions under the repealed or amended statute,
see Warden v. Marrero, 417 U. S. 653, 660 (1974), the saving
statute provides in relevant part:

“The repeal of any statute shall not have the effect to
release or extinguish any penalty, forfeiture, or liability
incurred under such statute, unless the repealing Act
shall so expressly provide, and such statute shall be
treated as still remaining in force for the purpose of
sustaining any proper action or prosecution for the en-
forcement of such penalty, forfeiture, or liability.” 1
U. S. C. §1009.

By reducing the statutory penalties for crack cocaine of-
fenses, the Fair Sentencing Act “repealled]” the former pen-
alties; for defendants who committed their offenses (and
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hence “incurred” the penalties) while the prior law was in
force, §109 directs that the prior law “shall be treated as
still remaining in force.”

Although § 109 purports to require that subsequent legis-
lation opting out of its default rule must do so “expressly,”
the Court correctly observes, ante, at 274, that express-
statement requirements of this sort are ineffective. See
Lockhart v. United States, 546 U.S. 142, 147-150 (2005)
(ScALI4, J., concurring). Because “one legislature cannot
abridge the powers of a succeeding legislature,” Fletcher
v. Peck, 6 Cranch 87, 135 (1810), a statute is “alterable when
the legislature shall please to alter it,” Marbury v. Mad-
isom, 1 Cranch 137, 177 (1803). Consequently, the express-
statement requirement of §109 is itself subject to repeal on
the same terms as any other statute, which is to say that a
repeal may be accomplished by implication. See, e. g., Mar-
rero, supra, at 659-660, n. 10; Great Northern R. Co. v.
United States, 208 U. S. 452, 465 (1908).

Understanding the interpretive problem posed by these
cases as one of implied repeal helps to explain the Court’s
observation, ante, at 274-275, that what is required to over-
ride §109’s default rule is a clear demonstration of congres-
sional intent to do so. Admittedly, our cases have not spo-
ken with the utmost clarity on this point. In Marrero, for
example, we suggested that a “fair implication” from a subse-
quently enacted statute would suffice, 417 U. S., at 660, n. 10,
while in Hertz v. Woodman, 218 U. S. 205 (1910), we used the
phrase “clear implication,” id., at 218 (emphasis added); see
also 1bid. (“plain implication”). In Great Northern R. Co.,
we split the difference, stating at one point that §109 con-
trols unless Congress expresses a contrary intention “either
expressly or by necessary implication in a subsequent enact-
ment,” 208 U. S., at 465 (emphasis added), but suggesting at
another point that a “fair implication,” 7d., at 466, would do.
In my view, the “fair implication” formulation understates
the burden properly imposed on a defendant who would
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claim an implicit exception from § 109’s terms. Because the
effect of such an exception is to work a pro tanto repeal of
§109’s application to the defendant’s case, the implication
from the subsequently enacted statute must be clear enough
to overcome our strong presumption against implied repeals.
See, e.g., Matsushita Elec. Industrial Co. v. Epstein, 516
U. S. 367, 381 (1996); Posadas v. National City Bank, 296
U. S. 497, 503 (1936). Thus, we should conclude that Con-
gress has deviated from §109 (or any similar statute estab-
lishing a background interpretive principle) only when the
“plain import of a later statute directly conflicts” with it.
Lockhart, supra, at 149 (SCALIA, J., concurring) (emphasis
added).
I1

A

The considerations relied upon by the Court do not come
close to satisfying the demanding standard for repeal by im-
plication. As an initial matter, there is no persuasive force
whatever to the Court’s observation that continuing to apply
the prior mandatory minimums to preenactment offenders
would “involve imposing upon the pre-Act offender a pre-Act
sentence at a time after Congress had specifically found in
the Fair Sentencing Act that such a sentence was unfairly
long.” Amnte, at 277. That is true whenever Congress re-
duces a criminal penalty, and so is a consequence that Con-
gress affirmatively embraced when it said in § 109 that amel-
iorative amendments to criminal statutes do not apply to
preenactment conduct. Nor does it matter that Congress
has instructed district courts, when applying the Federal
Sentencing Guidelines, to apply the version in force on the
date of sentencing, with the object of reducing disparities
in sentences between similar defendants who are sen-
tenced for the same conduct at the same time. See 18
U. S. C. §3553(a)(4)(A)(ii). The presumption against im-
plied repeals requires us to give effect, if possible, to both
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§3553(a)(4)(A)(ii) and §109. “The courts are not at liberty
to pick and choose among congressional enactments, and
when two statutes are capable of co-existence, it is the duty
of the courts, absent a clearly expressed congressional inten-
tion to the contrary, to regard each as effective.” Morton
v. Mancari, 417 U. S. 535, 551 (1974). We may readily do so
here by holding that §3553(a)(4)(A)(ii) applies to Guidelines
amendments, and § 109 to statutory ones.

The Court also stresses that the Fair Sentencing Act in-
structs the Sentencing Commission to promulgate “as soon
as practicable” (and not later than 90 days after August 3,
2010) “such conforming amendments” to the Sentencing
Guidelines “as the Commission determines necessary to
achieve consistency with other guideline provisions and ap-
plicable law.” §8, 124 Stat. 2374. The argument goes that,
because the Commission implemented this directive by re-
ducing the Guidelines ranges for crack cocaine offenses to
track the 18-to-1 crack-to-powder ratio reflected in the new
mandatory minimums, see 75 Fed. Reg. 66191 (2010), and be-
cause the general rule is that a sentencing court should apply
the version of the Guidelines in effect at the time of sentenc-
ing, see 18 U.S. C. §3553(a)(4)(A)(i), Congress must have
understood that the new mandatory minimums would apply
immediately, since otherwise there would be a mismatch be-
tween the statutory penalties and Guidelines ranges.

That conclusion simply does not follow. For one thing, the
argument begs the very question presented here: What is
the “applicable law” relevant to preenactment offenders who
are sentenced after enactment? The Commission could well
have answered this question by concluding that, in light of
§109, the law applicable to such offenders is the pre-Act man-
datory minimums. It might therefore have retained, as to
those offenders, the existing Guidelines ranges reflecting a
higher crack-to-powder ratio. Although rare, it is not un-
heard of for the Commission to establish Guidelines whose
application turns on the date of commission of the defend-
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ant’s offense. See United States Sentencing Commission,
Guidelines Manual § 5E1.1(g)(1) (Nov. 2011) (governing resti-
tution for offenses committed on or after November 1, 1997,
and providing that the prior version of the Guideline shall
govern all other cases); id., § 8B1.1(f)(1) (same for restitution
obligations of organizational defendants). Of course, the
Commission did not interpret the Fair Sentencing Act’s di-
rective in this manner. But the possibility that it could (not
to mention the probability that it should) have done so illus-
trates the folly of basing inferences about what Congress
intended when it passed the Fair Sentencing Act on decisions
the Commission would not make until several months later.!

Moreover, even if one takes it as given that the Commis-
sion’s new crack cocaine Guidelines would apply the lower
18-to-1 ratio to all defendants sentenced after the new Guide-
lines were put in place, it would not follow that Congress
necessarily expected the new mandatory minimums to apply
to preenactment offenders. The directive to update the
Guidelines on an emergency basis is equally consistent with
Congress’s seeking to avoid a mismatch between the Guide-
lines and the statutory penalties for postenactment offenders
sentenced shortly after the Act’s effective date.

Petitioners and the Government discount this explanation,
noting that because of the lags associated with investigating
and prosecuting drug offenses, most of the defendants sen-
tenced on the 91st day after the Fair Sentencing Act’s enact-
ment were sure to be pre-Act offenders. If Congress did
not expect the new mandatory minimums to apply to such
offenders, they say, there would have been no need to ensure

! Congressional reliance on future Commission action might be plausible
if the Commission had a settled practice of tying reductions in statutory
mandatory minimums to immediately applicable reductions in Guidelines
ranges, without any distinction based on the timing of the defendant’s
offense. But the Court does not cite any such settled practice, and I am
not aware of any. Presumably there has been no occasion for a practice
to develop either way, since congressional legislation reducing criminal
penalties is, in this day and age, very rare.
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that revised Guidelines were in place so quickly. But most
is not all, and it would have been entirely sensible for Con-
gress to worry that some post-Act offenders—offenders
clearly subject to the new mandatory minimums—would
nonetheless be sentenced under outdated Guidelines if the
Guidelines were not revised in short order.

The 11-month median time between indictment and sen-
tencing for non-marijuana federal drug offenses, see Admin-
istrative Office of United States Courts, Judicial Business of
the United States Courts, p. 272 (2010) (Table D-10), does
not establish that prompt issuance of new Guidelines for
post-Act offenders could not have been a pressing concern.
Because that is a median figure, it shows that half of all drug
defendants are sentenced sooner than 11 months after being
indicted. And it is only an aggregate figure. For drug pos-
session offenses—relevant here because the Fair Sentencing
Act eliminated the mandatory minimum sentence previously
applicable to simple possession of crack cocaine, see §3, 124
Stat. 2372—the equivalent figure was just 5.4 months from
indictment to sentencing. The pace of criminal cases also
varies considerably from district to district. In the Eastern
District of Virginia, for instance, the median time from in-
dictment to sentencing for all criminal cases was just 3.6
months. See Judicial Business, supra, at 252 (Table D-6).
What is more, without the Fair Sentencing Act’s emergency
directive, amendments to the Guidelines to implement the
Act likely would not have been put in place until more than
a year after its passage.? In the interim, a great many post-

2In the ordinary course, the Commission may submit proposed Guide-
lines amendments to Congress “at or after the beginning of a regular
session of Congress, but not later than the first day of May.” 28 U.S. C.
§994(p). Unless disapproved by Congress, the proposed amendments
“take effect on a date specified by the Commission, which shall be no
earlier than 180 days after being so submitted and no later than the first
day of November of the calendar year in which the amendment . . . is
submitted.” Ibid. As a matter of practice, the Commission has adopted
November 1 as the default effective date for its proposed amendments.
See United States Sentencing Commission, Rules of Practice and Proce-
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Act offenders might have been sentenced under the outdated
Guidelines, even though they were clearly entitled to take
advantage of the statutory amendments. Because the emer-
gency authority conferred on the Commission can reasonably
be understood as directed at this mismatch problem, it cre-
ates no clear implication that Congress expected the new
statutory penalties to apply to preenactment offenders.

The Court’s last argument is that continuing to apply the
prior mandatory minimums to preenactment offenders would
lead to anomalous, disproportionate sentencing results. It
is true enough, as the Court notes, ante, at 278-279, that
applying the prior mandatory minimums in tandem with the
new Guidelines provisions—which track the new, more le-
nient mandatory minimums—Ileads to a series of “cliffs” at
the mandatory minimum thresholds. But this does not es-
tablish that Congress clearly meant the new mandatory min-
imums to apply to preenactment offenders. As noted above,
supra, at 291-293, there is no reason to take the Guidelines
amendments ultimately promulgated by the Commission as
a given when evaluating what Congress would have under-
stood when the Fair Sentencing Act was enacted. The Com-
mission could have promulgated amendments that amelio-
rated this problem by retaining the old Guidelines ranges for
preenactment offenders.

Moreover, although the cliffs produced by the mismatch
between Guidelines and statutory penalties are admittedly
inconsistent with the premise of the Guidelines system that
sentences should vary in proportion to the gravity of the
offense and the culpability of the offender, see 18 U. S. C.

dure, Rule 4.1 (amended Aug. 2007). Because the Fair Sentencing Act
was enacted on August 3, 2010—after May 1—there would have been no
opportunity for the Commission to submit proposed amendments to Con-
gress until January 2011. Given the 180-day waiting period, the amend-
ments could not have gone into force until the very end of June 2011 at
the earliest. And in all likelihood, they would not have been effective
until November 1, 2011.
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§3553(a)(1), (a)(2)(A), the same objection can be lodged
against any mandatory minimum that trumps an otherwise
applicable Guidelines range. And it is not as though the re-
sults of continuing to apply the pre-Act statutory penalties
are so senseless as to establish that Congress must not have
intended them. Retaining the old mandatory minimums en-
sures at least rough equivalence in sentences for defendants
who committed their crimes at the same time, but were sen-
tenced at different times—even as it leads to disparities for
defendants who are sentenced at the same time, but com-
mitted their offenses at different times. In light of this
plausible basis for continuing to apply the prior law to preen-
actment offenders, there is no reason to conclude that Con-
gress necessarily expected the new statutory penalties to
apply.
B

Petitioners and the Government press a handful of addi-
tional arguments which require only brief discussion. They
first contend that an intention to apply the new mandatory
minimums to preenactment offenders can be inferred from
§10 of the Fair Sentencing Act, 124 Stat. 2375, which in-
structs the Commission to study the effects of the new law
and make a report to Congress within five years. The sug-
gestion is that, if the statutory penalties do not apply to pre-
enactment offenders, then the Act would have no effect
on many defendants sentenced during the study period,
which would in turn undermine Congress’s goal of compiling
useful data. This is makeweight. Whether or not the new
mandatory minimums are held applicable to preenactment
offenders, they will be applied to many postenactment of-
fenders during the study period, and the Commission will
have the opportunity to collect useful data. The study pro-
vision simply has nothing to say about the question at issue
here.

The Government also notes that the Senate bill that ulti-
mately became the Fair Sentencing Act was based on an ear-
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lier bill which contained a provision that would have delayed
the Act’s effective date until 180 days after passage, and spe-
cifically provided that “[t]here shall be no retroactive appli-
cation of any portion of this Act.” H. R. 265, 111th Cong.,
1st Sess., §11 (2009). Even if one is inclined to base infer-
ences about statutory meaning on unenacted versions of the
relevant bill, but see Hamdan v. Rumsfeld, 548 U. S. 557, 668
(2006) (ScALIA, J., dissenting), this argument from drafting
history is unpersuasive. That Congress considered and re-
jected a proposal that would have delayed application of the
Act until 180 days after passage says nothing about whether
the version finally enacted applies to defendants whose crim-
inal conduct pre-dated the Act. Moreover, the same bill
would have provided permissive authority for the Commis-
sion to promulgate amended Guidelines on an emergency
basis, see §8(a), notwithstanding its delayed effective date
provision. This point undercuts the argument that emer-
gency amendment authority and immediate application of the
new statutory penalties go hand in hand.

Petitioners finally appeal to the rule of lenity and the
canon of constitutional avoidance. But the rule of lenity has
no application here, because the background principle sup-
plied by § 109 serves to remove the ambiguity that is a neces-
sary precondition to invocation of the rule. See Deal v.
United States, 508 U. S. 129, 135 (1993). The canon of consti-
tutional avoidance also has no application here. Although
many observers viewed the 100-to-1 crack-to-powder ratio
under the prior law as having a racially disparate impact,
see, e. g., United States Sentencing Commission, Special Re-
port to Congress: Cocaine and Federal Sentencing Policy 8
(Apr. 1997), only intentional discrimination may violate the
equal protection component of the Fifth Amendment’s Due
Process Clause. See Arlington Heights v. Metropolitan
Housing Development Corp., 429 U. S. 252, 264-265 (1977);
Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 217
(1995). There is thus no constitutional doubt triggered
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by application of the prior mandatory minimums, much less
the sort of “serious constitutional doub[t]” required to invoke
the avoidance canon. Clark v. Martinez, 543 U. S. 371, 381
(2005).

* * *

In the end, the mischief of the Court’s opinion is not the
result in these particular cases, but rather the unpredictabil-
ity it injects into the law for the future. The Court’s deci-
sion is based on “[s]ix considerations, taken together,” ante, at
273, and we are not told whether any one of these consider-
ations might have justified the Court’s result in isolation, or
even the relative importance of the various considerations.
One of them (the Commission’s emergency authority to issue
conforming amendments to the Guidelines) is a particular
feature of the statute at issue in these cases, but another (the
fact that applying the prior statutory penalties alongside the
new Guidelines leads to a mismatch) is a general feature of
a sentencing scheme that calibrates Guidelines ranges to the
statutory mandatory minimums for a given offense. Are we
to conclude that, after the Sentencing Reform Act, § 109 has
no further application to criminal penalties, at least when
statutory amendments lead to modification of the Guidelines?
Portions of the Court’s opinion could be understood to sug-
gest that result, but the Court leaves us in suspense.

That is most unfortunate, because the whole point of § 109,
as well as other provisions of the Dictionary Act, see 1
U. S. C. §§1-8, and the definitional provisions of the federal
criminal law, see 18 U. S. C. §§5-27 (2006 ed. and Supp. IV),
is to provide a stable set of background principles that will
promote effective communication between Congress and the
courts. In this context, stability is ensured by a healthy
respect for our presumption against implied repeals, which
demands a clear showing before we conclude that Congress
has deviated from one of these background interpretive prin-
ciples. Because the Court’s result cannot be reconciled with
this approach, I respectfully dissent.
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CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 10-1121.  Argued January 10, 2012—Decided June 21, 2012

California law permits public-sector employees in a bargaining unit to de-
cide by majority vote to create an “agency shop” arrangement under
which all the employees are represented by a union. Even employees
who do not join the union must pay an annual fee for “chargeable ex-
penses,” 1. e., the cost of nonpolitical union services related to collective
bargaining. Under Abood v. Detroit Bd. of Ed., 431 U. S. 209, a public-
sector union can bill nonmembers for chargeable expenses but may not
require them to fund its political or ideological projects. Teachers v.
Hudson, 475 U. S. 292, 302-311, sets out requirements that a union must
meet in order to collect regular fees from nonmembers without violating
their rights.

In June 2005, respondent, a public-sector union (SEIU), sent to Cali-
fornia employees its annual Hudson notice, setting and capping monthly
dues and estimating that 56.35% of its total expenditures in the coming
year would be chargeable expenses. A nonmember had 30 days to ob-
ject to full payment of dues but would still have to pay the chargeable
portion. The notice stated that the fee was subject to increase without
further notice. That same month, the Governor called for a special
election on, inter alia, two ballot propositions opposed by the SEIU.
After the 30-day objection period ended, the SEIU sent a letter to
unit employees announcing a temporary 25% increase in dues and a tem-
porary elimination of the monthly dues cap, billing the move as an
“Emergency Temporary Assessment to Build a Political Fight-Back
Fund.” The purpose of the fund was to help achieve the union’s politi-
cal objectives in the special election and in the upcoming November
2006 election. The union noted that the fund would be used “for a
broad range of political expenses, including television and radio adver-
tising, direct mail, voter registration, voter education, and get out the
vote activities in our work sites and in our communities across Califor-
nia.” Nonunion employees were not given any choice as to whether
they would pay into the fund.

Petitioners, on behalf of nonunion employees who paid into the fund,
brought a class action against the SEIU alleging violation of their
First Amendment rights. The Federal District Court granted petition-
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ers summary judgment. Ruling that the special assessment was for
entirely political purposes, it ordered the SEIU to send a new notice
giving class members 45 days to object and to provide those who object
a full refund of contributions to the fund. The Ninth Circuit reversed,
concluding that Hudson prescribed a balancing test under which the
proper inquiry is whether the SEIU’s procedures reasonably accommo-
dated the interests of the union, the employer, and the nonmember
employees.

Held:

1. This case is not moot. Although the SEIU offered a full refund to
all class members after certiorari was granted, a live controversy re-
mains. The voluntary cessation of challenged conduct does not ordi-
narily render a case moot because that conduct could be resumed as
soon as the case is dismissed. See City of Mesquite v. Aladdin’s Castle,
Inc., 455 U. S. 283, 289. Since the SEIU continues to defend the fund’s
legality, it would not necessarily refrain from collecting similar fees in
the future. Even if concerns about voluntary cessation were inapplica-
ble because petitioners did not seek prospective relief, there would still
be a live controversy as to the adequacy of the refund notice the SEIU
sent pursuant to the District Court’s order. Pp. 307-308.

2. Under the First Amendment, when a union imposes a special
assessment or dues increase levied to meet expenses that were not dis-
closed when the regular assessment was set, it must provide a fresh
notice and may not exact any funds from nonmembers without their
affirmative consent. Pp. 308-323.

(a) A close connection exists between this Nation’s commitment to
self-government and the rights protected by the First Amendment,
see, e.g., Brown v. Hartlage, 456 U.S. 45, 52-53, which creates “an
open marketplace” in which differing ideas about political, economic, and
social issues can compete freely for public acceptance without improper
government interference, New York State Bd. of Elections v. Lopez
Torres, 552 U. S. 196, 202. The government may not prohibit the dis-
semination of ideas it disfavors, nor compel the endorsement of ideas
that it approves. See, e. g., R. A. V. v. St. Paul, 505 U. S. 377,382. And
the ability of like-minded individuals to associate for the purpose of
expressing commonly held views may not be curtailed. See, e. g., Rob-
erts v. United States Jaycees, 468 U. S. 609, 623. Closely related to
compelled speech and compelled association is compelled funding of the
speech of private speakers or groups. Compulsory subsidies for private
speech are thus subject to exacting First Amendment scrutiny and can-
not be sustained unless, first, there is a comprehensive regulatory
scheme involving a “mandated association” among those who are re-
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quired to pay the subsidy, United States v. United Foods, Inc., 533 U. S.
405, and, second, compulsory fees are levied only insofar as they are a
“necessary incident” of the “larger regulatory purpose which justified
the required association,” ibid. Pp. 308-310.

(b) When a State establishes an “agency shop” that exacts compul-
sory union fees as a condition of public employment, “[t]he dissenting
employee is forced to support financially an organization with whose
principles and demands he may disagree.” Ellis v. Railway Clerks, 466
U. S. 435, 455. This form of compelled speech and association imposes
a “significant impingement on First Amendment rights.” Ibid. The
justification for permitting a union to collect fees from nonmembers—
to prevent them from free-riding on the union’s efforts—is an anomaly.
Similarly, requiring objecting nonmembers to opt out of paying the non-
chargeable portion of union dues—rather than exempting them unless
they opt in—represents a remarkable boon for unions, creating a risk
that the fees nonmembers pay will be used to further political and ideo-
logical ends with which they do not agree. Thus, Hudson, far from
calling for a balancing of rights or interests, made it clear that any
procedure for exacting fees from unwilling contributors must be “care-
fully tailored to minimize the infringement” of free speech rights, 475
U. S., at 302-303, and it cited cases holding that measures burdening the
freedom of speech or association must serve a compelling interest and
must not be significantly broader than necessary to serve that inter-
est. Pp. 310-314.

(¢) There is no justification for the SEIU’s failure to provide a fresh
Hudson notice. Hudson rests on the principle that nonmembers should
not be required to fund a union’s political and ideological projects unless
they choose to do so after having “a fair opportunity” to assess the
impact of paying for nonchargeable union activities. 475 U. S., at 303.
The SEIU’s procedure cannot be considered to have met Hudson’s
requirement that fee-collection procedures be carefully tailored to mini-
mize impingement on First Amendment rights. The SEIU argues that
nonmembers who objected to the special assessment but were not given
the opportunity to opt out would have been given the chance to recover
the funds by opting out when the next annual notice was sent, and that
the amount of dues payable the following year by objecting nonmembers
would decrease if the special assessment were found to be for non-
chargeable purposes. But this decrease would not fully recompense
nonmembers, who would not have paid to support the special assess-
ment if given the choice. In any event, even a full refund would not
undo the First Amendment violations, since the First Amendment does
not permit a union to extract a loan from unwilling nonmembers even
if the money is later paid back in full. Pp. 314-317.
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(d) The SEIU’s treatment of nonmembers who opted out when the
initial Hudson notice was sent also ran afoul of the First Amendment.
They were required to pay 56.35% of the special assessment even though
all the money was slated for nonchargeable, electoral uses. And the
SEIU’s claim that the assessment was a windfall because chargeable
expenses turned out to be 66.26% is unpersuasive. First, the SEIU’s
understanding of the breadth of chargeable expenses is so expansive
that it is hard to place much reliance on its statistics. “Lobbying the
electorate,” which the SEIU claims is chargeable, is nothing more than
another term for supporting political causes and candidates. Second,
even if the SEIU’s statistics are accurate, it does not follow that it was
proper to charge objecting nonmembers any particular percentage of
the special assessment. If, as the SEIU argues, it is not possible to
accurately determine in advance the percentage of union funds that will
be used for an upcoming year’s chargeable purposes, there is a risk that
unconsenting nonmembers will have paid too much or too little. That
risk should be borne by the side whose constitutional rights are not at
stake. Ifthe nonmembers pay too much, their First Amendment rights
are infringed. But, if they pay too little, no constitutional right of the
union is violated because it has no constitutional right to receive any
payment from those employees. Pp. 317-322.

628 F. 3d 1115, reversed and remanded.

Avrro, J., delivered the opinion of the Court, in which RoBERTS, C. J,,
and SCALIA, KENNEDY, and THOMAS, JJ., joined. SOTOMAYOR, J., filed an
opinion concurring in the judgment, in which GINSBURG, J., joined, post,
p- 323. BREYER, J., filed a dissenting opinion, in which KAGAN, J., joined,
post, p. 328.

W. James Young argued the cause for petitioners. With
him on the briefs were Milton L. Chappell, William L. Mes-
senger, Neal Kumar Katyal, and Dominic F. Perella.

Jeremiah Collins argued the cause for respondent. On
the brief were Jeffrey B. Demain and Scott A. Kronland.*

*Deborah J. La Fetra, Harold E. Johnson, Timothy Sandefur, Ilya Sha-
piro, John C. Eastman, Anthony T. Caso, and J. Scott Detamore filed a
brief for the Pacific Legal Foundation et al. as amici curice urging
reversal.

Briefs of amici curiae urging affirmance were filed for the American
Federation of Labor and Congress of Industrial Organizations by Lynn K.
Rhinehart, James B. Coppess, and Laurence Gold; and for the National
Education Association by Mr. Collins and Alice O’Brien.
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JUSTICE ALITO delivered the opinion of the Court.

In this case, we decide whether the First Amendment
allows a public-sector union to require objecting nonmem-
bers to pay a special fee for the purpose of financing the
union’s political and ideological activities.

I
A

Under California law, public-sector employees in a bar-
gaining unit may decide by majority vote to create an
“agency shop” arrangement under which all the employees
are represented by a union selected by the majority. Cal.
Govt. Code Ann. §3502.5(a) (West 2010). While employees
in the unit are not required to join the union, they must
nevertheless pay the union an annual fee to cover the cost
of union services related to collective bargaining (so-called
chargeable expenses). See Lehnert v. Ferris Faculty Assn.,
500 U. S. 507, 524 (1991); Machinists v. Street, 367 U. S. 740,
760 (1961).

Our prior cases have recognized that such arrangements
represent an “impingement” on the First Amendment rights
of nonmembers. Teachers v. Hudson, 475 U.S. 292, 307,
n. 20 (1986). See also Davenport v. Washington Ed. Assn.,
551 U. S. 177, 181 (2007) (“[Algency-shop arrangements in the
public sector raise First Amendment concerns because they
force individuals to contribute money to unions as a condition
of government employment”); Street, supra, at 749 (union
shop presents First Amendment “questions of the utmost
gravity”). Thus, in Abood v. Detroit Bd. of Ed., 431 U.S.
209 (1977), we held that a public-sector union, while permit-
ted to bill nonmembers for chargeable expenses, may not
require nonmembers to fund its political and ideological proj-
ects. And in Hudson, we identified procedural require-
ments that a union must meet in order to collect fees from
nonmembers without violating their rights. 475 U.S., at
302-311. The First Amendment, we held, does not permit
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a public-sector union to adopt procedures that have the effect
of requiring objecting nonmembers to lend the union money
to be used for political, ideological, and other purposes not
germane to collective bargaining. Id., at 305. In the inter-
est of administrative convenience, however, we concluded
that a union “cannot be faulted” for calculating the fee that
nonmembers must pay “on the basis of its expenses during
the preceding year.” Id., at 307, n. 18.

Hudson concerned a union’s regular annual fees. The
present case, by contrast, concerns the First Amendment
requirements applicable to a special assessment or dues in-
crease that is levied to meet expenses that were not disclosed
when the amount of the regular assessment was set.

B

In June 2005, respondent, the Service Employees Interna-
tional Union, Local 1000 (SEIU), sent out its regular Hudson
notice informing employees what the agency fee would be
for the year ahead. The notice set monthly dues at 1% of
an employee’s gross monthly salary but capped monthly dues
at $45. Based on the most recently audited year, the SEIU
estimated that 56.35% of its total expenditures in the coming
year would be dedicated to chargeable collective-bargaining
activities. Thus, if a nonunion employee objected within 30
days to payment of the full amount of union dues, the object-
ing employee was required to pay only 56.35% of total dues.
The SEIU’s notice also included a feature that was not pres-
ent in Hudson: The notice stated that the agency fee was
subject to increase at any time without further notice.

During this time, the citizens of the State of California
were engaged in a wide-ranging political debate regarding
state budget deficits, and in particular the budget conse-
quences of growing compensation for public employees
backed by powerful public-sector unions. On June 13, 2005,
Governor Arnold Schwarzenegger called for a special elec-
tion to be held in November 2005, where voters would
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consider various ballot propositions aimed at state-level
structural reforms. Two of the most controversial issues on
the ballot were Propositions 75 and 76. Proposition 75
would have required unions to obtain employees’ affirmative
consent before charging them fees to be used for political
purposes. Proposition 76 would have limited state spending
and would have given the Governor the ability under some
circumstances to reduce state appropriations for public-
employee compensation. The SEIU joined a coalition of
public-sector unions in vigorously opposing these measures.
Calling itself the “Alliance for a Better California,” the group
would eventually raise “more than $10 million, with almost
all of it coming from public employee unions, including $2.75
million from state worker unions, $4.7 million from the Cali-
fornia Teachers Association, and $700,000 from school work-
ers unions.”!

On July 30, shortly after the end of the 30-day objection
period for the June Hudson notice, the SEIU proposed a
temporary 25% increase in employee fees, which it billed as
an “Emergency Temporary Assessment to Build a Political
Fight-Back Fund.” App. 25. The proposal stated that the
money was needed to achieve the union’s political objectives,
both in the special November 2005 election and in the No-
vember 2006 election. Id., at 26. According to the pro-
posal, money in the Fight-Back Fund would be used “for a
broad range of political expenses, including television and
radio advertising, direct mail, voter registration, voter edu-
cation, and get out the vote activities in our work sites and
in our communities across California.” Ibid. The proposal
specifically stated that “[t]he Frund will not be used for regu-
lar costs of the union—such as office rent, staff salaries or
routine equipment replacement, ete.” Ibid. It noted that
“all other public worker unions are in the process of raising
the extraordinary funds needed to defeat the Governor.”

! Marinucci & Wildermuth, Schwarzenegger Adds Prop. 75 to His
Agenda, San Francisco Chronicle, Sept. 18, 2005, p. A-17.
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Id., at 27. And it concluded: “Each of us must do our part
to turn back these initiatives which would allow the Gover-
nor to destroy our wages and benefits and even our jobs,
and threaten the well-being of all Californians.” Ibid. On
August 27, the SEIU’s General Council voted to implement
the proposal.

On August 31, the SEIU sent out a letter addressed to
“Local 1000 Members and Fair Share Fee Payers,” announc-
ing that, for a limited period, their fees would be raised to
1.25% of gross monthly salary and the $45-per-month cap on
regular dues would not apply. Id., at 31. The letter ex-
plained that the union would use the fund to “defeat Proposi-
tion 76 and Proposition 75 on November 8,” and to “defeat
another attack on [its] pension plan” in June 2006. [Ibid.
The letter also informed employees that, in the following
year, the money would help “to elect a governor and a legis-
lature who support public employees and the services [they]
provide.” Ibid.

After receiving this letter, one of the plaintiffs in this case
called the SEIU’s offices to complain that the union was levy-
ing the special assessment for political purposes without giv-
ing employees a fair opportunity to object. An SEIU area
manager responded that “even if [the employee] objected to
the payment of the full agency fee, there was nothing he
could do about the September increase for the Assessment.”
Knox v. Westly, No. 2:05—cv-02198, 2008 WL 850128, *3 (ED
Cal., Mar. 28, 2008). “She also stated that ‘we are in the
fight of our lives,” that the Assessment was needed, and that
there was nothing that could be done to stop the Union’s
expenditure of that Assessment for political purposes.”
Ibid. As a consolation, however, those employees who had
filed timely objections after the regular June Hudson notice
were required to pay only 56.35% of the temporary increase.

Petitioners filed this class-action suit on behalf of 28,000
nonunion employees who were forced to contribute money to
the Political Fight-Back Fund. Some of the class members
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had filed timely objections after receiving the regular Hud-
son notice in June, and others had not. Those who had ob-
jected argued that it was wrong to require them to pay
56.35% of the temporary assessment, which had been billed
as intended for use in making political expenditures that
they found objectionable. Those who had not objected after
receiving the June Hudson notice contended that they
should have received a new opportunity to object when the
SEIU levied the special assessment for its Political Fight-
Back Fund.

The District Court granted summary judgment for peti-
tioners, finding that the union “fully intended to use the 12
million additional dollars it anticipated to raise for political
purposes.” 2008 WL 850128, *7. “Even if every cent of the
assessment was not intended to be used for entirely political
purposes,” the court stated, “it is clear that the Union’s in-
tent was to depart drastically from its typical spending re-
gime and to focus on activities that were political or ideologi-
cal in nature.” Id., at *8. In light of this fact, the court
held that it would be inappropriate for the union to rely on
previous annual expenditures to estimate that 56.35% of the
new fee would go toward chargeable expenses. The court
ordered the SEIU to send out a new notice giving all class
members 45 days to object and to provide those who objected
with a full refund of their contributions to the Political
Fight-Back Fund. Id., at *12.

A divided panel of the Ninth Circuit reversed. Knox v.
California State Employees Assn., Local 1000, 628 F. 3d
1115 (2010). According to the panel majority, Hudson pre-
scribed the use of a balancing test. 628 F. 3d, at 1119-1120.
The majority therefore inquired whether the procedure that
the SEIU employed reasonably accommodated the interests
of the union, the employer, and nonmember employees. Id.,
at 1120-1123. Judge Wallace dissented, arguing that the
majority had misinterpreted Hudson and sanctioned the
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abridgment of the First Amendment rights of nonmembers.
628 F. 3d, at 1123-1139.
We granted certiorari. 564 U. S. 1035 (2011).

II

The SEIU argues that we should dismiss this case as moot.
In opposing the petition for certiorari, the SEIU defended
the decision below on the merits. After certiorari was
granted, however, the union sent out a notice offering a full
refund to all class members, and the union then promptly
moved for dismissal of the case on the ground of mootness.
Such postcertiorari maneuvers designed to insulate a deci-
sion from review by this Court must be viewed with a
critical eye. See City News & Nowelty, Inc. v. Waukesha,
531 U.S. 278, 283-284 (2001). The voluntary cessation of
challenged conduct does not ordinarily render a case moot
because a dismissal for mootness would permit a resumption
of the challenged conduct as soon as the case is dismissed.
See City of Mesquite v. Aladdin’s Castle, Inc., 455 U. S. 283,
289 (1982). And here, since the union continues to defend
the legality of the Political Fight-Back fee, it is not clear why
the union would necessarily refrain from collecting similar
fees in the future.

The union argues that concerns about voluntary cessation
are inapplicable in this case because petitioners do not seek
any prospective relief. See Motion To Dismiss as Moot 11—
12. But even if that is so, the union’s mootness argument
fails because there is still a live controversy as to the ade-
quacy of the SEIU’s refund notice. A case becomes moot
only when it is impossible for a court to grant “‘“any effec-
tual relief whatever” to the prevailing party.’” Erie v.
Pap’s A. M., 529 U.S. 277, 287 (2000) (quoting Church of
Scientology of Cal. v. United States, 506 U. S. 9, 12 (1992), in
turn quoting Mills v. Green, 159 U. S. 651, 653 (1895)). “[Als
long as the parties have a concrete interest, however small,
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in the outcome of the litigation, the case is not moot.” Ellis
v. Railway Clerks, 466 U. S. 435, 442 (1984).

The District Court ordered the SEIU to send out a
“proper” notice giving employees an adequate opportunity
to receive a full refund. 2008 WL 850128, *12. Petitioners
argue that the notice that the SEIU sent was improper
because it includes a host of “conditions, caveats, and confu-
sions as unnecessary complications aimed at reducing the
number of class members who claim a refund.” Brief for
Petitioners in Opposition to Motion To Dismiss 19. In par-
ticular, petitioners allege that the union has refused to accept
refund requests by fax or e-mail and has made refunds condi-
tional upon the provision of an original signature and a Social
Security number. Id., at 18-19. As this dispute illustrates,
the nature of the notice may affect how many employees who
object to the union’s special assessment will be able to get
their money back. The union is not entitled to dictate uni-
laterally the manner in which it advertises the availability
of the refund.

For this reason, we conclude that a live controversy re-
mains, and we proceed to the merits.

III
A

Our cases have often noted the close connection between
our Nation’s commitment to self-government and the rights
protected by the First Amendment. See, e.g., Brown v.
Hartlage, 456 U. S. 45, 52 (1982) (“At the core of the First
Amendment are certain basic conceptions about the manner
in which political discussion in a representative democracy
should proceed”); Buckley v. Valeo, 424 U.S. 1, 93, n. 127
(1976) (per curiam) (“[T]he central purpose of the Speech
and Press Clauses was to assure a society in which ‘uninhib-
ited, robust, and wide-open’ public debate concerning mat-
ters of public interest would thrive, for only in such a society
can a healthy representative democracy flourish”); Cox v.
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Louisiana, 379 U. S. 536, 552 (1965) (“Maintenance of the
opportunity for free political discussion is a basic tenet of our
constitutional democracy”); Whitney v. California, 274 U. S.
357, 375 (1927) (Brandeis, J., concurring); Patterson v. Colo-
rado ex rel. Attorney General of Colo., 205 U. S. 454, 465
(1907) (Harlan, J., dissenting).

The First Amendment creates “an open marketplace” in
which differing ideas about political, economie, and social
issues can compete freely for public acceptance without im-
proper government interference. New York State Bd. of
Elections v. Lopez Torres, 5562 U. S. 196, 208 (2008). See
also Hustler Magazine, Inc. v. Falwell, 485 U.S. 46, 51
(1988); Mills v. Alabama, 384 U. S. 214, 218-219 (1966). The
government may not prohibit the dissemination of ideas that
it disfavors, nor compel the endorsement of ideas that it ap-
proves. See R. A. V. v. St. Paul, 505 U. S. 377, 382 (1992);
Brandenburg v. Ohio, 395 U. S. 444, 447-448 (1969) (per cu-
riam); West Virginia Bd. of Ed. v. Barnette, 319 U. S. 624
(1943); Wooley v. Maynard, 430 U.S. 705, 713-715 (1977),
Riley v. National Federation of Blind of N. C., Inc., 487 U. S.
781, 797 (1988) (The First Amendment protects “the decision
of both what to say and what not to say” (emphasis deleted)).
And the ability of like-minded individuals to associate for
the purpose of expressing commonly held views may not be
curtailed. See Roberts v. United States Jaycees, 468 U. S.
609, 623 (1984) (“Freedom of association . . . plainly presup-
poses a freedom not to associate”); NAACP v. Alabama
ex rel. Patterson, 357 U. S. 449, 460-461 (1958).

Closely related to compelled speech and compelled associa-
tion is compelled funding of the speech of other private
speakers or groups. See Abo