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». WACHOVIA BANK, N. A., ET AL.
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National banks’ business activities are controlled by the National Bank
Act (NBA), 12 U. S. C. §1 et seq., and regulations promulgated thereun-
der by the Office of the Comptroller of the Currency (OCC), see §§24,
93a, 371(a). OCC is charged with supervision of the NBA and, thus,
oversees the banks’ operations and interactions with customers. See
NationsBank of N. C., N. A. v. Variable Annuity Life Ins. Co., 513 U. S.
251, 254, 256. The NBA grants OCC, as part of its supervisory author-
ity, visitorial powers to audit the banks’ books and records, largely to
the exclusion of other state or federal entities. See §484(a); 12 CFR
§7.4000. The NBA specifically authorizes federally chartered banks to
engage in real estate lending, 12 U.S. C. §371, and “[t]lo exercise . . .
such incidental powers as shall be necessary to carry on the business of
banking,” §24 Seventh. Among incidental powers, national banks may
conduct certain activities through “operating subsidiaries,” discrete
entities authorized to engage solely in activities the bank itself could
undertake, and subject to the same terms and conditions as the bank.
See §24a(g)(3)(A); 12 CFR §5.34(e).

Respondent Wachovia Bank is an OCC-chartered national banking as-
sociation that conducts its real estate lending business through respond-
1
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ent Wachovia Mortgage Corporation, a wholly owned, North Carolina-
chartered entity licensed as an operating subsidiary by OCC, and doing
business in Michigan and elsewhere. Michigan law exempts banks,
both national and state, from state mortgage lending regulation, but
requires their subsidiaries to register with the State’s Office of Financial
and Insurance Services (OFIS) and submit to state supervision. Al-
though Wachovia Mortgage initially complied with Michigan’s require-
ments, it surrendered its Michigan registration once it became a wholly
owned operating subsidiary of Wachovia Bank. Subsequently, peti-
tioner Watters, the OFIS commissioner, advised Wachovia Mortgage it
would no longer be authorized to engage in mortgage lending in Michi-
gan. Respondents sued for declaratory and injunctive relief, contend-
ing that the NBA and OCC’s regulations preempt application of the
relevant Michigan mortgage lending laws to a national bank’s operating
subsidiary. Watters responded that, because Wachovia Mortgage was
not itself a national bank, the challenged Michigan laws were applicable
and were not preempted. She also argued that the Tenth Amendment
to the U. S. Constitution prohibits OCC’s exclusive regulation and super-
vision of national banks’ lending activities conducted through operating
subsidiaries. Rejecting those arguments, the Federal District Court
granted the Wachovia plaintiffs summary judgment in relevant part,
and the Sixth Circuit affirmed.

Held:

1. Wachovia’s mortgage business, whether conducted by the bank it-
self or through the bank’s operating subsidiary, is subject to OCC’s su-
perintendence, and not to the licensing, reporting, and visitorial regimes
of the several States in which the subsidiary operates. Pp. 10-21.

(@) The NBA vests in nationally chartered banks enumerated pow-
ers and all “necessary” incidental powers. 12 U. S. C. §24 Seventh. To
prevent inconsistent or intrusive state regulation, the NBA provides
that “[nJo national bank shall be subject to any visitorial powers except
as authorized by Federal law . . . .” §484(a). Federally chartered
banks are subject to state laws of general application in their daily busi-
ness to the extent such laws do not conflict with the letter or purposes
of the NBA. But when state prescriptions significantly impair the ex-
ercise of authority, enumerated or incidental under the NBA, the State’s
regulations must give way. E.g., Barnett Bank of Marion Cty., N. A.
V. Nelson, 517 U. S. 25, 32-34. The NBA expressly authorizes national
banks to engage in mortgage lending, subject to OCC regulation,
§371(a). State law may not significantly burden a bank’s exercise of
that power, see, e. g, id., at 33-34. In particular, real estate lending,
when conducted by a national bank, is immune from state visitorial con-
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trol: The NBA specifically vests exclusive authority to examine and in-
spect in OCC. 12 U. 8. C. §484(a). The Michigan provisions at issue
exempt national banks themselves from coverage. This is not simply a
matter of the Michigan Legislature’s grace. For, as the parties recog-
nize, the NBA would spare a national bank from state controls of the
kind here involved. Pp. 10-15.

(b) Since 1966, OCC has recognized national banks’ “incidental”
authority under §24 Seventh to do business through operating sub-
sidiaries. See 12 CFR §5.34(e)(1). That authority is uncontested by
Michigan’s Commissioner. OCC licenses and oversees national bank
operating subsidiaries just as it does national banks. See, e.g.,
§5.34(e)(3); 12 U. S. C. §24a(g)(3)(A). Just as duplicative state examina-
tion, supervision, and regulation would significantly burden national
banks’ mortgage lending, so too those state controls would interfere
with that same activity when engaged in by a national bank’s operating
subsidiary. This Court has never held that the NBA’s preemptive reach
extends only to a national bank itself; instead, the Court has focused on
the exercise of a national bank’s powers, not on its corporate structure,
in analyzing whether state law hampers the federally permitted activi-
ties of a national bank. See, e. g., Barnett Bank, 517 U. S., at 32. And
the Court has treated operating subsidiaries as equivalent to national
banks with respect to powers exercised under federal law (except where
federal law provides otherwise). See, e. g., NationsBank, 513 U. S., at
256-261. Security against significant interference by state regulators
is a characteristic condition of “the business of banking” conducted by
national banks, and mortgage lending is one aspect of that business.
See, e. g., 12 U. 8. C. §484(a). That security should adhere whether the
business is conducted by the bank itself or by an OCC-licensed operating
subsidiary whose authority to carry on the business coincides completely
with the bank’s.

Watters contends that if Congress meant to deny States visitorial
powers over operating subsidiaries, it would have written § 484(a)’s ban
on state inspection to apply not only to national banks but also to their
affiliates. She points out that §481, which authorizes OCC to examine
“affiliates” of national banks, does not speak to state visitorial powers.
This argument fails for two reasons. First, any intention regarding
operating subsidiaries cannot be ascribed to the 1864 Congress that
enacted §§481 and 484, or the 1933 Congress that added the affiliate
examination provisions to §481 and the “affiliate” definition to §221a,
because operating subsidiaries were not authorized until 1966. Second,
Watters ignores the distinctions Congress recognized among “affiliates.”
Unlike affiliates that may engage in functions not authorized by the
NBA, an operating subsidiary is tightly tied to its parent by the
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specification that it may engage only in “the business of banking,”
§24a(g)(3)(A). Notably, when Congress amended the NBA to provide
that operating subsidiaries may “engagle] solely in activities that na-
tional banks are permitted to engage in directly,” ibid., it did so in an
Act providing that other affiliates, authorized to engage in nonbanking
financial activities, e. g., securities and insurance, are subject to state
regulation in connection with those activities, see, e.g., §§1843(k),
1844(c)(4). Pp. 15-20.

(¢) Recognizing the necessary consequence of national banks’ au-
thority to engage in mortgage lending through an operating subsidiary
“subject to the same terms and conditions that govern the conduct of
such activities by national banks,” §24a(g)(3)(A), OCC promulgated 12
CFR §7.4006: “Unless otherwise provided by Federal law or OCC regu-
lation, State laws apply to national bank operating subsidiaries to the
same extent that those laws apply to the parent national bank.” Wat-
ters disputes OCC’s authority to promulgate this regulation and con-
tends that, because preemption is a legal question for determination by
courts, §7.4006 should attract no deference. This argument is beside
the point, for §7.4006 merely clarifies and confirms what the NBA al-
ready conveys: A national bank may engage in real estate lending
through an operating subsidiary, subject to the same terms and condi-
tions that govern the bank itself; that power cannot be significantly
impaired or impeded by state law. Though state law governs
incorporation-related issues, state regulators cannot interfere with the
“business of banking” by subjecting national banks or their OCC-
licensed operating subsidiaries to multiple audits and surveillance under
rival oversight regimes. Pp. 20-21.

2. Watters’ alternative argument, that 12 CFR §7.4006 violates the
Tenth Amendment, is unavailing. The Amendment expressly disclaims
any reservation to the States of a power delegated to Congress in the
Constitution, New York v. United States, 505 U. S. 144, 156. Because
regulation of national bank operations is Congress’ prerogative under
the Commerce and Necessary and Proper Clauses, see Citizens Bank
v. Alafabco, Inc., 539 U.S. 52, 58, the Amendment is not implicated
here. P.22.

431 F. 3d 556, affirmed.

GINSBURG, J., delivered the opinion of the Court, in which KENNEDY,
SOUTER, BREYER, and ALITO, JJ., joined. STEVENS, J., filed a dissenting
opinion, in which ROBERTS, C. J., and SCALIA, J., joined, post, p. 22.
THOMAS, J., took no part in the consideration or decision of the case.
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JUSTICE GINSBURG delivered the opinion of the Court.

Business activities of national banks are controlled by the
National Bank Act (NBA or Act), 12 U. S. C. §1 et seq., and
regulations promulgated thereunder by the Office of the
Comptroller of the Currency (OCC). See §§24, 93a, 371(a).
As the agency charged by Congress with supervision of the
NBA, OCC oversees the operations of national banks and
their interactions with customers. See NationsBank of
N. C, N. A. v. Variable Annuity Life Ins. Co., 513 U. S. 251,
254, 256 (1995). The agency exercises visitorial powers, in-
cluding the authority to audit the bank’s books and records,

Texas, Mark L. Shurtleff of Utah, William H. Sorrell of Vermont, Robert
F. McDonnell of Virginia, Rob McKenna of Washington, Darrell V. Mc-
Graw, Jr., of West Virginia, Peggy A. Lautenschlager of Wisconsin, and
Patrick J. Crank of Wyoming; for Charles W. Turnbaugh, Commissioner
of Financial Regulation for the State of Maryland et al. by Mr. Curran,
former Attorney General of Maryland, Steven M. Sullivan, Solicitor Gen-
eral, Jonathan R. Krasnoff, Thomas L. Gounaris, and Christopher J.
Young, Assistant Attorneys General, and Keith R. Fisher, Special Assist-
ant Attorney General; for AARP et al. by Amanda Quester; for the Center
for State Enforcement of Antitrust and Consumer Protection Laws, Inc.,
by Thomas W. Merrill and Stephen D. Houck; for the National Association
of Realtors by David C. Frederick, Scott H. Angstreich, and Ralph W.
Holmen; and for the National Conference of State Legislatures et al. by
Richard Ruda and Arthur E. Wilmarth, Jr.

Briefs of amici curiae urging affirmance were filed for the American
Bankers Association et al. by Theodore B. Olson, Mark A. Perry, John D.
Hawke, Jr., Howard N. Cayne, Lawrence J. Hutt, and Nancy L. Perkins;
for the Chamber of Commerce of the United States of America by Alan
Untereiner, Robin S. Conrad, and Amar D. Sarwal; for the Clearing
House Association L.L.C. by Michael M. Wiseman, Robert J. Giuffra, Jr.,
Suhana S. Han, Seth P. Waxman, Christopher R. Lipsett, Paul R. Q.
Wolfson, and David A. Luigs; for National City Bank by Glen D. Nager
and Beth Heifetz; for the New England Legal Foundation by Michael E.
Malamut and Martin J. Newhouse; for Richard J. Pierce, Jr., et al. by
Walter Dellinger, Jonathan D. Hacker, Christopher H. Schroeder, and Ni-
cole A. Saharsky; and for Marcus Cole et al. by Sam Kazman and Hans
Bader.
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largely to the exclusion of other governmental entities, state
or federal. See §484(a); 12 CFR §7.4000 (2006).

The NBA specifically authorizes federally chartered banks
to engage in real estate lending. 12 U.S. C. §371. It also
provides that banks shall have power “[t]o exercise . . . all
such incidental powers as shall be necessary to carry on the
business of banking.” §24 Seventh. Among incidental
powers, national banks may conduct certain activities
through “operating subsidiaries,” discrete entities author-
ized to engage solely in activities the bank itself could under-
take, and subject to the same terms and conditions as those
applicable to the bank. See §24a(g)(3)(A); 12 CFR §5.34(e)
(2006).

Respondent Wachovia Bank, a national bank, conducts its
real estate lending business through Wachovia Mortgage
Corporation, a wholly owned, state-chartered entity, licensed
as an operating subsidiary by OCC. It is uncontested in this
suit that Wachovia’s real estate business, if conducted by the
national bank itself, would be subject to OCC’s superintend-
ence, to the exclusion of state registration requirements and
visitorial authority. The question in dispute is whether the
bank’s mortgage lending activities remain outside the gover-
nance of state licensing and auditing agencies when those
activities are conducted, not by a division or department of
the bank, but by the bank’s operating subsidiary. In accord
with the Courts of Appeals that have addressed the issue,!
we hold that Wachovia’s mortgage business, whether con-
ducted by the bank itself or through the bank’s operating
subsidiary, is subject to OCC’s superintendence, and not to
the licensing, reporting, and visitorial regimes of the several
States in which the subsidiary operates.

! National City Bank of Indiana v. Turnbaugh, 463 F. 3d 325 (CA4
2006); Wachovia Bank, N. A. v. Burke, 414 F. 3d 305 (CA2 2005); 431 F. 3d
556 (CA6 2005) (case below); Wells Fargo Bank N. A. v. Boutris, 419 F. 3d
949 (CA9 2005).
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I

Wachovia Bank is a national banking association chartered
by OCC. Respondent Wachovia Mortgage is a North Caro-
lina corporation that engages in the business of real estate
lending in the State of Michigan and elsewhere. Michigan’s
statutory regime exempts banks, both national and state,
from state mortgage lending regulation, but requires mort-
gage brokers, lenders, and servicers that are subsidiaries of
national banks to register with the State’s Office of Financial
and Insurance Services (OFIS) and submit to state supervi-
sion. Mich. Comp. Laws Ann. §§445.1656(1), 445.1679(1)(a)
(West 2002), 493.52(1), and 493.53a(d) (West 1998).2 From
1997 until 2003, Wachovia Mortgage was registered with
OFIS to engage in mortgage lending. As a registrant, Wa-
chovia Mortgage was required, inter alia, to pay an annual
operating fee, file an annual report, and open its books and
records to inspection by OFIS examiners. §§445.1657,
445.1658, 445.1671 (West 2002), 493.54, 493.56a(2), (13) (West
1998).

Petitioner Linda Watters, the commissioner of OFIS, ad-
ministers the State’s lending laws. She exercises “general
supervision and control” over registered lenders, and has au-
thority to conduct examinations and investigations and to
enforce requirements against registrants. See §§445.1661,
445.1665, 445.1666 (West 2002), 493.58, 493.56b, 493.59,
493.62a (West 1998 and Supp. 2005). She also has authority
to investigate consumer complaints and take enforcement ac-
tion if she finds that a complaint is not “being adequately
pursued by the appropriate federal regulatory authority.”
§445.1663(2) (West 2002).

On January 1, 2003, Wachovia Mortgage became a wholly
owned operating subsidiary of Wachovia Bank. Three

2 Michigan’s law exempts subsidiaries of national banks that maintain a
main office or branch office in Michigan. Mich. Comp. Laws Ann.
§§445.1652(1)(b) (West Supp. 2006), 445.1675(m) (West 2002), 493.53a(d)
(West 1998). Wachovia Bank has no such office in Michigan.
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months later, Wachovia Mortgage advised the State of Michi-
gan that it was surrendering its mortgage lending registra-
tion. Because it had become an operating subsidiary of a
national bank, Wachovia Mortgage maintained, Michigan’s
registration and inspection requirements were preempted.
Watters responded with a letter advising Wachovia Mort-
gage that it would no longer be authorized to conduct mort-
gage lending activities in Michigan.

Wachovia Mortgage and Wachovia Bank filed suit against
Watters, in her official capacity as commissioner, in the
United States District Court for the Western District of
Michigan. They sought declaratory and injunctive relief
prohibiting Watters from enforcing Michigan’s registration
prescriptions against Wachovia Mortgage, and from interfer-
ing with OCC’s exclusive visitorial authority. The NBA and
regulations promulgated thereunder, they urged, vest super-
visory authority in OCC and preempt the application of the
state-law controls at issue. Specifically, Wachovia Mortgage
and Wachovia Bank challenged as preempted certain pro-
visions of two Michigan statutes—the Mortgage Brokers,
Lenders, and Services Licensing Act and the Secondary
Mortgage Loan Act. The challenged provisions (1) require
mortgage lenders—including national bank operating sub-
sidiaries but not national banks themselves—to register
and pay fees to the State before they may conduct banking
activities in Michigan, and authorize the commissioner to
deny or revoke registrations, §§445.1652(1) (West Supp.
2006), 445.1656(1)d) (West 2002), 445.1657(1), 445.1658,
445.1679(1)(a), 493.52(1) (West 1998), 493.53a(d), 493.54,
493.55(4), 493.56a(2), and 493.61; (2) require submission of an-
nual financial statements to the commissioner and retention
of certain documents in a particular format, §§445.1657(2)
(West 2002), 445.1671, 493.56a(2) (West 1998); (3) grant the
commissioner inspection and enforcement authority over
registrants, §§445.1661 (West 2002), 493.56b (West Supp.
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2005); and (4) authorize the commissioner to take regulatory
or enforcement actions against covered lenders, §§445.1665
(West 2002), 445.1666, 493.58-59, and 493.62a (West 1998).

In response, Watters argued that, because Wachovia Mort-
gage was not itself a national bank, the challenged Michigan
controls were applicable and were not preempted. She also
contended that the Tenth Amendment to the Constitution of
the United States prohibits OCC’s exclusive superintendence
of national bank lending activities conducted through operat-
ing subsidiaries.

The District Court granted summary judgment to the
banks in relevant part. 334 F. Supp. 2d 957, 966 (WD Mich.
2004). Invoking the two-step framework of Chevron
U. S. A. Inc. v. Natural Resources Defense Council, Inc., 467
U. S. 837 (1984), the court deferred to the Comptroller’s de-
termination that an operating subsidiary is subject to state
regulation only to the extent that the parent bank would be
if it performed the same functions. 334 F. Supp. 2d, at 963—
965 (citing, e.g., 12 CFR §§5.34(e)(3), 7.4006 (2004)). The
court also rejected Watters’” Tenth Amendment argument.
334 F. Supp. 2d, at 9656-966. The Sixth Circuit affirmed.
431 F. 3d 556 (2005). We granted certiorari. 547 U.S.
1205 (2006).

II

A

Nearly 200 years ago, in McCulloch v. Maryland, 4 Wheat.
316 (1819), this Court held federal law supreme over state
law with respect to national banking. Though the bank at
issue in McCulloch was short-lived, a federal banking sys-
tem reemerged in the Civil War era. See Atherton v. FDIC,
519 U. S. 213, 221-222 (1997); B. Hammond, Banks and Poli-
tics in America: from the Revolution to the Civil War (1957).
In 1864, Congress enacted the NBA, establishing the system
of national banking still in place today. National Bank Act,
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ch. 106, 13 Stat. 99;® Atherton, 519 U. S., at 222; Marquette
Nat. Bank of Minneapolis v. First of Omaha Service Corp.,
439 U. S. 299, 310, 314-315 (1978). The Act vested in nation-
ally chartered banks enumerated powers and “all such inci-
dental powers as shall be necessary to carry on the business
of banking.” 12 U.S.C. §24 Seventh. To prevent incon-
sistent or intrusive state regulation from impairing the na-
tional system, Congress provided: “No national bank shall
be subject to any visitorial powers except as authorized by
Federal law . ...” §484(a).

In the years since the NBA’s enactment, we have repeat-
edly made clear that federal control shields national banking
from unduly burdensome and duplicative state regulation.
See, e. g., Beneficial Nat. Bank v. Anderson, 539 U. S. 1, 10
(2003) (mational banking system protected from “possible un-
friendly State legislation” (quoting Tiffany v. National Bank
of Mo., 18 Wall. 409, 412 (1874))). Federally chartered banks
are subject to state laws of general application in their daily
business to the extent such laws do not conflict with the let-
ter or the general purposes of the NBA. Davis v. Elmira
Savings Bank, 161 U. S. 275, 290 (1896). See also Atherton,
519 U. S., at 223. For example, state usury laws govern the
maximum rate of interest national banks can charge on loans,
12 U. S. C. §85, contracts made by national banks “are gov-
erned and construed by State laws,” National Bank v. Com-
monwealth, 9 Wall. 353, 362 (1870), and national banks’ “ac-
quisition and transfer of property [are] based on State law,”
1bid. However, “the States can exercise no control over [na-
tional banks], nor in any wise affect their operation, except
in so far as Congress may see proper to permit. Any thing
beyond this is an abuse, because it is the usurpation of power
which a single State cannot give.” Farmers’ and Mechan-

3The Act of June 3, 1864, ch. 106, 13 Stat. 99, was originally entitled “An
Act to provide a National Currency ... ”; its title was altered by Congress
in 1874 to “the National Bank Act.” Ch. 343, 18 Stat. 123.
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1cs’ Nat. Bank v. Dearing, 91 U.S. 29, 34 (1875) (internal
quotation marks omitted).

We have “interpret[ed] grants of both enumerated and in-
cidental ‘powers’ to national banks as grants of authority not
normally limited by, but rather ordinarily pre-empting, con-
trary state law.” Barnett Bank of Marion Cty., N. A. v.
Nelson, 517 U.S. 25, 32 (1996). See also Franklin Nat.
Bank of Franklin Square v. New York, 347 U. S. 373, 375-
379 (1954). States are permitted to regulate the activities
of national banks where doing so does not prevent or sig-
nificantly interfere with the national bank’s or the national
bank regulator’s exercise of its powers. But when state
prescriptions significantly impair the exercise of authority,
enumerated or incidental under the NBA, the State’s regu-
lations must give way. Barnett Bank, 517 U.S., at 32-34
(federal law permitting national banks to sell insurance in
small towns preempted state statute prohibiting banks from
selling most types of insurance); Franklin Nat. Bank, 347
U. S., at 377-379 (local restrictions preempted because they
burdened exercise of national banks’ incidental power to
advertise).

The NBA authorizes national banks to engage in mortgage
lending, subject to OCC regulation. The Act provides:

“Any national banking association may make, arrange,
purchase or sell loans or extensions of credit secured by
liens on interests in real estate, subject to 1828(0) of
this title and such restrictions and requirements as the
Comptroller of the Currency may prescribe by regula-
tion or order.” 12 U.S.C. §371(a).*

4Title 12 U. S. C. §1828(0) requires federal banking agencies to adopt
uniform regulations prescribing standards for real estate lending by de-
pository institutions and sets forth criteria governing such standards.
See, e. g., §1828(0)(2)(A) (“In prescribing standards . . . the agencies shall
consider—(i) the risk posed to the deposit insurance funds by such exten-
sions of credit; (ii) the need for safe and sound operation of insured deposi-
tory institutions; and (iii) the availability of credit.”).
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Beyond genuine dispute, state law may not significantly
burden a national bank’s own exercise of its real estate lend-
ing power, just as it may not curtail or hinder a national
bank’s efficient exercise of any other power, incidental or
enumerated under the NBA. See Barnett Bank, 517 U. S,,
at 33-34; Franklin, 347 U. S., at 375-379. See also 12 CFR
§34.4(a)(1) (2006) (identifying preempted state controls on
mortgage lending, including licensing and registration). In
particular, real estate lending, when conducted by a national
bank, is immune from state visitorial control: The NBA spe-
cifically vests exclusive authority to examine and inspect in
OCC. 12U.S. C. §484(a) (“No national bank shall be subject
to any visitorial powers except as authorized by Federal
law.”).5

Harmoniously, the Michigan provisions at issue exempt
national banks from coverage. Mich. Comp. Laws Ann.
§445.1675(a) (West 2002). This is not simply a matter of the
Michigan Legislature’s grace. Cf. post, at 34, and n. 17.
For, as the parties recognize, the NBA would have preemp-
tive force, i. e., it would spare a national bank from state
controls of the kind here involved. See Brief for Petitioner
12; Brief for Respondents 14; Brief for United States as Amq-
cus Curiae 9. State laws that conditioned national banks’
real estate lending on registration with the State, and sub-
jected such lending to the State’s investigative and enforce-
ment machinery would surely interfere with the banks’ fed-
erally authorized business: National banks would be subject
to registration, inspection, and enforcement regimes im-
posed not just by Michigan, but by all States in which the
banks operate.’ Diverse and duplicative superintendence of

5See also 2 R. Taylor, Banking Law §37.02, p. 37-5 (2006) (“[OCC] has
exclusive authority to charter and examine [national] banks.” (footnote
omitted)).

6See 69 Fed. Reg. 1908 (2004) (“The application of multiple, often unpre-
dictable, different state or local restrictions and requirements prevents
[national banks] from operating in the manner authorized under Federal
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national banks’ engagement in the business of banking, we
observed over a century ago, is precisely what the NBA was
designed to prevent: “Th[e] legislation has in view the erec-
tion of a system extending throughout the country, and inde-
pendent, so far as powers conferred are concerned, of state
legislation which, if permitted to be applicable, might impose
limitations and restrictions as various and as numerous as
the States.” Faston v. Iowa, 188 U.S. 220, 229 (1903).
Congress did not intend, we explained, “to leave the field
open for the States to attempt to promote the welfare and
stability of national banks by direct legislation. . . . [Clon-
fusion would necessarily result from control possessed and
exercised by two independent authorities.” Id., at 231-232.

Recognizing the burdens and undue duplication state con-
trols could produce, Congress included in the NBA an ex-
press command: “No national bank shall be subject to any
visitorial powers except as authorized by Federal law . . ..”
12 U. S. C. §484(a). See supra, at 11-12, 13; post, at 31 (ac-
knowledging that national banks have been “exemplt] from
state visitorial authority . . . for more than 140 years”).
“Visitation,” we have explained “is the act of a superior or
superintending officer, who visits a corporation to examine
into its manner of conducting business, and enforce an ob-
servance of its laws and regulations.” Guthrie v. Harkness,
199 U. S. 148, 158 (1905) (internal quotation marks omitted).
See also 12 CFR §7.4000(a)(2) (2006) (defining “visitorial”
power as “(i) [e]xamination of a bank; (ii) [ilnspection of a
bank’s books and records; (iii) [rlegulation and supervision of
activities authorized or permitted pursuant to federal bank-
ing law; and (iv) [elnforcing compliance with any applicable
federal or state laws concerning those activities”). Michi-
gan, therefore, cannot confer on its commissioner examina-

law, is costly and burdensome, interferes with their ability to plan their
business and manage their risks, and subjects them to uncertain liabilities
and potential exposure.”).
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tion and enforcement authority over mortgage lending, or
any other banking business done by national banks.”

B

While conceding that Michigan’s licensing, registration,
and inspection requirements cannot be applied to national
banks, see, e. g., Brief for Petitioner 10, 12, Watters argues
that the State’s regulatory regime survives preemption with
respect to national banks’ operating subsidiaries. Because
such subsidiaries are separately chartered under some
State’s law, Watters characterizes them simply as “affiliates”
of national banks, and contends that even though they are
subject to OCC’s superintendence, they are also subject to
multistate control. Id., at 17-22. We disagree.

Since 1966, OCC has recognized the “incidental” authority
of national banks under §24 Seventh to do business through

"Ours is indeed a “dual banking system.” See post, at 22-26, 43. But
it is a system that has never permitted States to license, inspect, and
supervise national banks as they do state banks. The dissent repeatedly
refers to the policy of “competitive equality” featured in First Nat. Bank
m Plant City v. Dickinson, 396 U. S. 122, 131 (1969). See post, at 25, 35,
40, 43. Those words, however, should not be ripped from their context.
Plant City involved the McFadden Act (Branch Banks), 44 Stat. 1228, 12
U. 8. C. §36, in which Congress expressly authorized national banks to
establish branches “only when, where, and how state law would authorize
a state bank to establish and operate such [branches].” 396 U. S., at 130.
See also id., at 131 (“[ W]hile Congress has absolute authority over national
banks, the [McFadden Act] has incorporated by reference the limitations
which state law places on branch banking activities by state banks. Con-
gress has deliberately settled upon a policy intended to foster competitive
equality. . . . [The] Act reflects the congressional concern that neither sys-
tem hals] advantages over the other in the use of branch banking.” (quot-
ing First Nat. Bank of Logan v. Walker Bank & Trust Co., 385 U. S. 252,
261 (1966))). “[W]here Congress has not expressly conditioned the grant
of ‘power’ upon a grant of state permission, the Court has ordinarily found
that no such condition applies.” Barnett Bank of Marion Cty., N. A. v.
Nelson, 517 U. S. 25, 34 (1996). The NBA provisions before us, unlike the
McFadden Act, do not condition the exercise of power by national banks
on state allowance of similar exercises by state banks. See supra, at 13.
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operating subsidiaries. See 31 Fed. Reg. 11459-11460
(1966); 12 CFR §5.34(e)(1) (2006) (“A national bank may con-
duct in an operating subsidiary activities that are permissi-
ble for a national bank to engage in directly either as part
of, or incidental to, the business of banking . .. .”). That
authority is uncontested by Michigan’s commissioner. See
Brief for Petitioner 21 (“[N]o one disputes that 12 USC §24
(Seventh) authorizes national banks to use nonbank operat-
ing subsidiaries . ...”). OCC licenses and oversees national
bank operating subsidiaries just as it does national banks.
§5.34(e)(3) (“An operating subsidiary conducts activities au-
thorized under this section pursuant to the same authoriza-
tion, terms and conditions that apply to the conduct of such
activities by its parent national bank.”);® United States Of-
fice of the Comptroller of the Currency, Related Organiza-
tions: Comptroller’s Handbook 53 (Aug. 2004) (hereinafter
Comptroller’s Handbook) (“Operating subsidiaries are sub-
ject to the same supervision and regulation as the parent
bank, except where otherwise provided by law or OCC
regulation.”).

In 1999, Congress defined and regulated “financial” sub-
sidiaries; simultaneously, Congress distinguished those na-
tional bank affiliates from subsidiaries—typed “operating
subsidiaries” by OCC—which may engage only in activi-
ties national banks may engage in directly, “subject to the
same terms and conditions that govern the conduct of such
activities by national banks.” Gramm-Leach-Bliley Act
(GLBA), §121(a)(2), 113 Stat. 1378 (codified at 12 U. S. C.

8The regulation further provides:

“If, upon examination, the OCC determines that the operating subsidiary
is operating in violation of law, regulation, or written condition, or in an
unsafe or unsound manner or otherwise threatens the safety or soundness
of the bank, the OCC will direct the bank or operating subsidiary to take
appropriate remedial action, which may include requiring the bank to di-
vest or liquidate the operating subsidiary, or discontinue specified activi-
ties.” 12 CFR §5.34(e)(3) (2006).
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§24a(g)(3)(A)).? For supervisory purposes, OCC treats na-
tional banks and their operating subsidiaries as a single eco-
nomic enterprise. Comptroller’s Handbook 64. OCC over-
sees both entities by reference to “business line,” applying
the same controls whether banking “activities are conducted
directly or through an operating subsidiary.” Ibid.!°

As earlier noted, Watters does not contest the authority of
national banks to do business through operating subsidiaries.
Nor does she dispute OCC’s authority to supervise and regu-
late operating subsidiaries in the same manner as national
banks. Still, Watters seeks to impose state regulation on
operating subsidiaries over and above regulation undertaken
by OCC. But just as duplicative state examination, supervi-
sion, and regulation would significantly burden mortgage
lending when engaged in by national banks, see supra, at

90CC subsequently revised its regulations to track the statute. See
§5.34(e)(1), (3); Financial Subsidiaries and Operating Subsidiaries, 65 Fed.
Reg. 12905, 12911 (2000). Cf. post, at 29, 30 (dissent’s grudging acknowl-
edgment that Congress “may have acquiesced” in OCC’s position that na-
tional banks may engage in “the business of banking” through operating
subsidiaries empowered to do only what the bank itself can do).

1 For example, “for purposes of applying statutory or regulatory limits,
such as lending limits or dividend restrictions,” e. g., 12 U. 8. C. §§56, 60,
84, 371d, “[t]he results of operations of operating subsidiaries are consoli-
dated with those of its parent.” Comptroller’s Handbook 64. Likewise,
for accounting and regulatory reporting purposes, an operating subsidiary
is treated as part of the member bank; assets and liabilities of the two
entities are combined. See 12 CFR §§5.34(e)(4)(i), 223.3(w) (2006). OCC
treats financial subsidiaries differently. A national bank may not consoli-
date the assets and liabilities of a financial subsidiary with those of the
bank. Comptroller’s Handbook 64. It cannot be fairly maintained “that
the transfer in 2003 of [Wachovia Mortgage’s] ownership from the holding
company to the Bank” resulted in no relevant changes to the company’s
business. Compare post, at 35, with supra, at 16, n. 8. On becoming
Wachovia’s operating subsidiary, Wachovia Mortgage became subject to
the same terms and conditions as national banks, including the full super-
visory authority of OCC. This change exposed the company to signifi-
cantly more federal oversight than it experienced as a state nondeposi-
tory institution.
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11-15, so too would those state controls interfere with that
same activity when engaged in by an operating subsidiary.

We have never held that the preemptive reach of the NBA
extends only to a national bank itself. Rather, in analyzing
whether state law hampers the federally permitted activities
of a national bank, we have focused on the exercise of a na-
tional bank’s powers, not on its corporate structure. See,
e. 9., Barnett Bank, 517 U.S., at 32. And we have treated
operating subsidiaries as equivalent to national banks with
respect to powers exercised under federal law (except where
federal law provides otherwise). In NationsBank of N. C.,
N. A, 513 U. S., at 256-261, for example, we upheld OCC’s
determination that national banks had “incidental” authority
to act as agents in the sale of annuities. It was not material
that the function qualifying as within “the business of bank-
ing,” §24 Seventh, was to be carried out not by the bank
itself, but by an operating subsidiary, 1. e., an entity “subject
to the same terms and conditions that govern the conduct of
[the activity] by national banks [themselves],” §24a(g)(3)(A);
12 CFR §5.34(e)(3) (2006). See also Clarke v. Securities In-
dustry Assn., 479 U. S. 388 (1987) (national banks, acting
through operating subsidiaries, have power to offer discount
brokerage services).!!

Security against significant interference by state regula-
tors is a characteristic condition of the “business of banking”
conducted by national banks, and mortgage lending is one
aspect of that business. See, e.g., 12 U.SC. §484(a); 12
CFR §34.4(a)(1) (2006). See also supra, at 11-15; post, at 27
(acknowledging that, in 1982, Congress broadly authorized
national banks to engage in mortgage lending); post, at 36—
37, and n. 20 (acknowledging that operating subsidiaries “are
subject to the same federal oversight as their national bank

1 Cf. Marquette Nat. Bank of Minneapolis v. First of Omaha Service
Corp., 439 U. 8. 299, 308, and n. 19 (1978) (holding that national bank may
charge home State’s interest rate, regardless of more restrictive usury
laws in borrower’s State, but declining to consider operating subsidiaries).
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parents”). That security should adhere whether the busi-
ness is conducted by the bank itself or is assigned to an oper-
ating subsidiary licensed by OCC whose authority to carry
on the business coincides completely with that of the bank.
See Wells Fargo Bank, N. A. v. Boutris, 419 F. 3d 949, 960
(CA9 2005) (determination whether to conduct business
through operating subsidiaries or through subdivisions is
“essentially one of internal organization”).

Watters contends that if Congress meant to deny States
visitorial powers over operating subsidiaries, it would have
written §484(a)’s ban on state inspection to apply not only to
national banks but also to their affiliates. She points out
that §481, which authorizes OCC to examine “affiliates” of
national banks, does not speak to state visitorial powers.
This argument fails for two reasons. First, one cannot as-
cribe any intention regarding operating subsidiaries to the
1864 Congress that enacted §§481 and 484, or the 1933 Con-
gress that added the provisions on examining affiliates to
§481 and the definition of “affiliate” to §221a. That is so
because operating subsidiaries were not authorized until
1966. See supra, at 15-16. Over the past four decades,
during which operating subsidiaries have emerged as im-
portant instrumentalities of national banks, Congress and
OCC have indicated no doubt that such subsidiaries are “sub-
ject to the same terms and conditions” as national banks
themselves.

Second, Watters ignores the distinctions Congress recog-
nized among “affiliates.” The NBA broadly defines the term
“affiliate” to include “any corporation” controlled by a na-
tional bank, including a subsidiary. See 12 U. S. C. § 221a(b).
An operating subsidiary is therefore one type of “affiliate.”
But unlike affiliates that may engage in functions not author-
ized by the NBA, e. g., financial subsidiaries, an operating
subsidiary is tightly tied to its parent by the specification
that it may engage only in “the business of banking” as au-
thorized by the Act. §24a(g)(3)(A); 12 CFR §5.34(e)(1)
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(2006). See also supra, at 16-17, and n. 10. Notably, when
Congress amended the NBA confirming that operating sub-
sidiaries may “engagle] solely in activities that national
banks are permitted to engage in directly,” 12 U.S.C.
§24a(g)(3)(A), it did so in an Act, the GLBA, providing that
other affiliates, authorized to engage in nonbanking financial
activities, e. g., securities and insurance, are subject to state
regulation in connection with those activities. See, e.g.,
§§ 1843(k), 1844(c)(4). See also 15 U. S. C. §6701(b) (any per-
son who sells insurance must obtain a state license to do
80).12

C

Recognizing the necessary consequence of national banks’
authority to engage in mortgage lending through an operat-
ing subsidiary “subject to the same terms and conditions that
govern the conduct of such activities by national banks,” 12
U.S. C. §24a(g)(3)(A), see also §24 Seventh, OCC promul-
gated 12 CFR §7.4006 (2006): “Unless otherwise provided by
Federal law or OCC regulation, State laws apply to national
bank operating subsidiaries to the same extent that those
laws apply to the parent national bank.” See Investment
Securities; Bank Activities and Operations; Leasing, 66 Fed.
Reg. 34784, 34788 (2001). Watters disputes the authority of
OCC to promulgate this regulation and contends that, be-
cause preemption is a legal question for determination by
courts, §7.4006 should attract no deference. See also post,
at 38-43. This argument is beside the point, for under our
interpretation of the statute, the level of deference owed
to the regulation is an academic question. Section 7.4006

2The dissent protests that the GLBA does not itself preempt the Michi-
gan provisions at issue. Cf. post, at 36-38. We express no opinion on
that matter. Our point is more modest: The GLBA simply demonstrates
Congress’ formal recognition that national banks have incidental power to
do business through operating subsidiaries. See supra, at 16-17; cf. post,
at 30-31.
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merely clarifies and confirms what the NBA already conveys:
A national bank has the power to engage in real estate lend-
ing through an operating subsidiary, subject to the same
terms and conditions that govern the national bank itself;
that power cannot be significantly impaired or impeded by
state law. See, e. g., Barnett Bank, 517 U. S., at 33-34; 12
U. S. C. §§24 Seventh, 24a(g)(3)(A), 371.13

The NBA is thus properly read by OCC to protect from
state hindrance a national bank’s engagement in the “busi-
ness of banking” whether conducted by the bank itself or by
an operating subsidiary, empowered to do only what the bank
itself could do. See supra, at 16-17. The authority to en-
gage in the business of mortgage lending comes from the
NBA, §371, as does the authority to conduct business
through an operating subsidiary. See §§24 Seventh,
24a(g)(3)(A). That Act vests visitorial oversight in OCC,
not state regulators. §484(a). State law (in this case,
North Carolina law), all agree, governs incorporation-related
issues, such as the formation, dissolution, and internal gover-
nance of operating subsidiaries. And the laws of the
States in which national banks or their affiliates are located
govern matters the NBA does not address. See supra,
at 11. But state regulators cannot interfere with the “busi-
ness of banking” by subjecting national banks or their
OCC-licensed operating subsidiaries to multiple audits and
surveillance under rival oversight regimes.

12 Because we hold that the NBA itself—independent of OCC’s regula-
tion—preempts the application of the pertinent Michigan laws to national
bank operating subsidiaries, we need not consider the dissent’s lengthy
discourse on the dangers of vesting preemptive authority in administra-
tive agencies. See post, at 38-43; cf. post, at 43, 44 (maintaining that
“[wlhatever the Court says, this is a case about an administrative agency’s
power to preempt state laws,” and accusing the Court of “endors[ing] ad-
ministrative action whose sole purpose was to preempt state law rather
than to implement a statutory command”).

14 Watters does not assert that Wachovia Mortgage is out of compliance
with any North Carolina law governing its corporate status.
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III

Watters’ alternative argument, that 12 CFR §7.4006 vio-
lates the Tenth Amendment to the Constitution, is un-
availing. As we have previously explained, “[ilf a power
is delegated to Congress in the Constitution, the Tenth
Amendment expressly disclaims any reservation of that
power to the States.” New York v. United States, 505 U. S.
144, 156 (1992). Regulation of national bank operations is a
prerogative of Congress under the Commerce and Necessary
and Proper Clauses. See Citizens Bank v. Alafabco, Inc.,
539 U.S. 52, 58 (2003) (per curiam). The Tenth Amend-
ment, therefore, is not implicated here.

* * *

For the reasons stated, the judgment of the Sixth Circuit
is
Affirmed.

JUSTICE THOMAS took no part in the consideration or deci-
sion of this case.

JUSTICE STEVENS, with whom THE CHIEF JUSTICE and
JUSTICE SCALIA join, dissenting.

Congress has enacted no legislation immunizing national
bank subsidiaries from compliance with nondiscriminatory
state laws regulating the business activities of mortgage bro-
kers and lenders. Nor has it authorized an executive agency
to pre-empt such state laws whenever it concludes that they
interfere with national bank activities. Notwithstanding
the absence of relevant statutory authority, today the Court
endorses an agency’s incorrect determination that the laws
of a sovereign State must yield to federal power. The sig-
nificant impact of the Court’s decision on the federal-state
balance and the dual banking system makes it appropriate
to set forth in full the reasons for my dissent.
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I

The National Bank Act (or NBA), 13 Stat. 99, authorized
the incorporation of national banks, §5, id., at 100, and
granted them “all such incidental powers as shall be neces-
sary to carry on the business of banking,” §8, id., at 101,
(codified at 12 U. S. C. §24 Seventh), subject to regulatory
oversight by the Comptroller of the Currency, § 54, 13 Stat.
116. To maintain a meaningful role for state legislation and
for state corporations that did not engage in core banking
activities, Congress circumscribed national bank authority.
Notably, national banks were expressly prohibited from mak-
ing mortgage loans, §28, id., at 108.! Moreover, the shares
of national banks, as well their real estate holdings, were
subject to nondiscriminatory state taxation, §41, id., at 111,
and while national banks could lend money, state law capped
the interest rates they could charge, § 30, id., at 108.

Originally, it was anticipated that “existing banks would
surrender their state charters and re-incorporate under the
terms of the new law with national charters.”? That
did not happen. Instead, after an initial post-National Bank
Act decline, state-chartered institutions thrived.? What
emerged was the competitive mix of state and national banks
known as the dual banking system.

This Court has consistently recognized that because fed-
eral law is generally interstitial, national banks must comply

1“There is no more characteristic difference between the state and the
national banking laws than the fact that almost without exception, state
banks may loan on real estate security, while national banks are prohibited
from doing so.” G. Barnett, State Banking in the United States Since the
Passage of the National Bank Act 50 (1902) (reprint 1983) (hereinafter
Barnett).

2B. Hammond, Banks and Politics in America: from the Revolution to
the Civil War 728 (1957).

31d., at 733. See also Barnett 73-74 (estimating that more than 800
state banks were in operation in 1877, and noting the “remarkable increase
in the number of state banks” during the last two decades of the 19th
century).
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with most of the same rules as their state counterparts. As
early as 1870, we articulated the principle that has remained
the lodestar of our jurisprudence: that national banks

“are only exempted from State legislation, so far as that
legislation may interfere with, or impair their efficiency
in performing the functions by which they are designed
to serve that government. . . . They are subject to the
laws of the State, and are governed in their daily course
of business far more by the laws of the State than of the
nation. All their contracts are governed and construed
by State laws. Their acquisition and transfer of prop-
erty, their right to collect their debts, and their liability
to be sued for debts, are all based on State law. It is
only when the State law incapacitates the banks from
discharging their duties to the government that it be-
comes unconstitutional.” National Bank v. Common-
wealth, 9 Wall. 353, 362 (1870) (emphasis added).*

Until today, we have remained faithful to the principle that
nondiscriminatory laws of general application that do not
“forbid” or “impair significantly” national bank activities
should not be pre-empted. See, e. g., Barnett Bank of Mar-
ion Cty., N. A. v. Nelson, 517 U. S. 25, 33 (1996).5

4See also McClellan v. Chipman, 164 U. S. 347, 357 (1896) (explaining
that our cases establish “a rule and an exception, the rule being the opera-
tion of general state laws upon the dealings and contracts of national
banks, the exception being the cessation of the operation of such laws
whenever they expressly conflict with the laws of the United States or
frustrate the purpose for which the national banks were created, or impair
their efficiency to discharge the duties imposed upon them by the law of
the United States”).

5See also Anderson Nat. Bank v. Luckett, 321 U.S. 233, 248 (1944)
(“This Court has often pointed out that national banks are subject to state
laws, unless those laws infringe the national banking laws or impose an
undue burden on the performance of the banks’ functions”); Davis v. El-
mira Savings Bank, 161 U. S. 275, 290 (1896) (“Nothing, of course, in this
opinion is intended to deny the operation of general and undiscriminating
state laws on the contracts of national banks, so long as such laws do not
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Nor is the Court alone in recognizing the vital role that
state legislation plays in the dual banking system. Al-
though the dual banking system’s main virtue is its diver-
gent treatment of national and state banks,’ Congress has
consistently recognized that state law must usually govern
the activities of both national and state banks for the dual
banking system to operate effectively. As early as 1934,
Justice Brandeis observed for the Court that this congres-
sional recognition is embodied in a long string of statutes:

“The policy of equalization was adopted in the National
Bank Act of 1864, and has ever since been applied, in
the provision concerning taxation. In amendments to
that Act and in the Federal Reserve Act and amend-
ments thereto the policy is expressed in provisions con-
ferring power to establish branches; in those conferring
power to act as fiduciary; in those concerning interest
on deposits; and in those concerning capitalization. It
appears also to have been of some influence in securing
the grant in 1913 of the power to loan on mortgage.”
Lewis v. Fidelity & Deposit Co. of Md., 292 U. S. 559,
564-565 (footnotes, with citations to relevant statutes,
omitted).”

For the same reasons, we observed in First Nat. Bank in
Plant City v. Dickinson, 396 U. S. 122, 133 (1969), that “[t]he
policy of competitive equality is . . . firmly embedded in the
statutes governing the national banking system.” So firmly
embedded, in fact, that “the congressional policy of competi-

conflict with the letter or the general objects and purposes of Congres-
sional legislation”).

6See Scott, The Dual Banking System: A Model of Competition in Regu-
lation, 30 Stan. L. Rev. 1, 8-13 (1978) (explaining the perceived benefits of
the dual banking system).

"See also First Nat. Bank of Logan v. Walker Bank & Trust Co., 385
U. S. 252, 261 (1966) (observing that in passing the McFadden Act, “Con-
gress was continuing its policy of equalization first adopted in the National
Bank Act of 1864”).
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tive equality with its deference to state standards” is not
“open to modification by the Comptroller of the Currency.”
Id., at 138.

II

Although the dual banking system has remained intact,
Congress has radically transformed the national bank system
from its Civil War antecedent and brought considerably more
federal authority to bear on state-chartered institutions.
Yet despite all the changes Congress has made to the na-
tional bank system, and despite its exercise of federal power
over state banks, it has never pre-empted state laws like
those at issue in this case.

Most significantly, in 1913 Congress established the Fed-
eral Reserve System to oversee federal monetary policy
through its influence over the availability of credit. Federal
Reserve Act §§2, 9, 38 Stat. 252, 259. The Act required na-
tional banks and permitted state banks to become Federal
Reserve member banks, and subjected all member banks to
Federal Reserve regulations and oversight. Ibid. Also of
signal importance, after the banking system collapsed during
the Great Depression, Congress required all member banks
to obtain deposit insurance from the newly established Fed-
eral Deposit Insurance Corporation. Banking Act of 1933
(or Glass-Steagall Act), §8, 48 Stat. 168; see also Banking Act
of 1935, 49 Stat. 684. Although both of these steps meant
that many state banks were subjected to significant federal
regulation,® “the state banking system continued along with
the national banking system, with no attempt to exercise
preemptive federal regulatory authority over the activities
of the existing state banks.” M. Malloy, Banking and Finan-
cial Services Law 48 (2d ed. 2005).

8 What has emerged are “two interrelated systems in which most state-
chartered banks are subject to varying degrees of federal regulation, and
where state laws are made applicable, to a varying extent, to federally-
chartered institutions.” 1 A. Graham, Banking Law §1.04, p. 1-12 (Nov.
2006).
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In addition to these systemic overhauls, Congress has over
time modified the powers of national banks. The changes
are too various to recount in detail, but two are of particular
importance to this case. First, Congress has gradually re-
laxed its prohibition on mortgage lending by national banks.
In 1913, Congress permitted national banks to make loans
secured by farm land, Federal Reserve Act, § 24, 38 Stat. 273,
and in succeeding years, their mortgage lending power was
enlarged to cover loans on real estate in the vicinity of the
bank, Act of Sept. 7, 1916, §24, 39 Stat. 754, and loans “se-
cured by first liens upon forest tracts which are properly
managed in all respects,” Act of Aug. 15, 1953, ch. 510, 67
Stat. 614. Congress substantially expanded national banks’
power to make real estate loans in 1974, see Housing and
Community Development Act, Title VII, § 711, 88 Stat. 716,
and in 1982 it enacted the broad language, now codified at 12
U.S. C. §371(a), authorizing national banks to make “loans

. secured by liens on interests in real estate.” Garn-St
Germain Depository Institutions Act of 1982, Title IV, §403,
96 Stat. 1510. While these changes have enabled national
banks to engage in more evenhanded competition with state
banks, they certainly reflect no purpose to give them any
competitive advantage.’

Second, Congress has over the years both curtailed and
expanded the ability of national banks to affiliate with other
companies. In the early part of the century, banks routinely
engaged in investment activities and affiliated with compa-
nies that did the same. The Glass-Steagall Act put an end
to that. “[E]nacted in 1933 to protect bank depositors from
any repetition of the widespread bank closings that occurred

9Tt is noteworthy that the principal cases that the Court cites to support
its conclusion that the federal statute itself pre-empts the Michigan laws
were decided years before Congress authorized national banks to engage
in mortgage lending and years before the Office of the Comptroller of the
Currency (OCC) authorized their use of operating subsidiaries. See ante,
at 11-12, 14.
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during the Great Depression,” Board of Governors, FRS v.
Investment Company Institute, 450 U.S. 46, 61 (1981),
Glass-Steagall prohibited Federal Reserve member banks
(both state and national) from affiliating with investment
banks.'® In Congress’ view, the affiliates had engaged in
speculative activities that in turn contributed to commercial
banks’ Depression-era failures.!’ It was this focus on the
welfare of depositors—as opposed to stockholders—that pro-
vided the basis for legislative action designed to ensure
bank solvency.

A scant two years later, Congress forbade national banks
from owning the shares of any company because of a similar
fear that such ownership could undermine the safety and
soundness of national banks:'? “Except as hereinafter pro-
vided or otherwise permitted by law, nothing herein con-
tained shall authorize the purchase by [a national bank] for
its own account of any shares of stock of any corporation.”
Banking Act of 1935, §308(b), 49 Stat. 709 (emphasis added).
That provision remains on the books today. See 12 U. S. C.
§24 Seventh.

These congressional restrictions did not forbid all affilia-
tions, however, and national banks began experimenting
with new corporate forms. One of those forms involved the
national bank ownership of “operating subsidiaries.” In
1966, the Comptroller of the Currency took the position “that

©Tn Investment Company Institute v. Camp, 401 U. S. 617 (1971), we
set aside a regulation issued by the Comptroller of the Currency authoriz-
ing banks to operate collective investment funds because that activity was
prohibited by the Glass-Steagall Act. Similarly, in Securities Industry
Assn. v. Board of Governors, FRS, 468 U. S. 137 (1984), the Glass-Steagall
Act provided the basis for invalidating a regulation authorizing banks to
enter the business of selling third-party commercial paper.

11See J. Macey, G. Miller, & R. Carnell, Banking Law and Regulation 21
(3d ed. 2001) (describing “the alleged misdeeds of the large banks’ securi-
ties affiliates and the ways in which such affiliations could promote un-
sound lending, irresponsible speculation, and conflicts of interest”).

2See 31 Fed. Reg. 11459 (1966).
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a national bank may acquire and hold the controlling stock
interest in a subsidiary operations corporation” so long as
that corporation’s “functions or activities . . . are limited to
one or several of the functions or activities that a national
bank is authorized to carry on.” 31 Fed. Reg. 11459 (1966).
The Comptroller declined to read the categorical prohibition
on national bank ownership of stock to foreclose bank owner-
ship of operating subsidiaries, finding authority for this ag-
gressive interpretation of national bank authority in the “in-
cidental powers” provision of 12 U. S. C. §24 Seventh. See
31 Fed. Reg. 11460.

While Congress eventually restricted some of the new cor-
porate structures,” it neither disavowed nor endorsed the
Comptroller’s position on national bank ownership of op-
erating subsidiaries. Notwithstanding the congressional
silence, in 1996 the OCC once again attempted to expand
national banks’ ownership powers. The agency issued a
regulation permitting national bank operating subsidiaries
to undertake activities that the bank was not allowed to en-
gage in directly. 12 CFR §§5.34(d), (f) (1997) (authorizing
national banks to “acquire or establish an operating subsid-
iary to engage in [activities] different from that permissible
for the parent national bank,” so long as those activities are
“part of or incidental to the business of banking, as deter-
mined by the Comptroller of the Currency”); see also 61 Fed.
Reg. 60342 (1996).

Congress overruled this OCC regulation in 1999 in the
Gramm-Leach-Bliley Act (GLBA), 113 Stat. 1338. The
GLBA was a seminal piece of banking legislation inasmuch
as it repealed the Glass-Steagall Act’s ban on affiliations be-
tween commercial and investment banks. See §101, id., at
1341. More relevant to this case, however, the GLBA ad-
dressed the powers of national banks to own subsidiary cor-
porations. The Act provided that any national bank subsid-

18See Bank Holding Company Act of 1956, 70 Stat. 133; Bank Holding
Company Act Amendments of 1970, 84 Stat. 1760.
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iary engaging in activities forbidden to the parent bank
would be considered a “financial subsidiary,” §121, id., at
1380, and would be subjected to heightened regulatory obli-
gations, see, e.g., 12 U.S.C. §371c-1(a)(1). The GLBA’s
definition of “financial subsidiaries” excluded those subsidiar-
ies that “engagle] solely in activities that national banks are
permitted to engage in directly and are conducted subject to
the same terms and conditions that govern the conduct of
such activities by national banks.” §24a(g)(3).

By negative implication, then, only subsidiaries engaging
in purely national bank activities—which the OCC had
termed “operating subsidiaries,” but which the GLBA never
mentions by name—could avoid being subjected to the re-
strictions that applied to financial subsidiaries. Compare
§371c(b)(2) (exempting subsidiaries from certain regulatory
restrictions) with §371c(e) (clarifying that financial subsidi-
aries are not to be treated as “subsidiaries”). Taken to-
gether, these provisions worked a rejection of the OCC’s po-
sition that an operating subsidiary could engage in activities
that national banks could not engage in directly.!* See
§24a(g)(3). Apart from this implicit rejection of the OCC’s
1996 regulation, however, the GLBA does not even mention
operating subsidiaries.

In sum, Congress itself has never authorized national
banks to use subsidiaries incorporated under state law to
perform traditional banking functions. Nor has it author-
ized the OCC to “license” any state-chartered entity to do so.
The fact that it may have acquiesced in the OCC’s expansive

“4While the statutory text provides ample support for this conclusion,
it is noteworthy that it was so understood by contemporary commentators.
See, e. g., 145 Cong. Rec. 29681 (1999) (“Recently, the Comptroller of the
Currency has interpreted section 24 (Seventh) of the National Bank Act
to permit national banks to own and control subsidiaries engaged in activi-
ties that national banks cannot conduct directly. These decisions and the
legal reasoning therein are erroneous and contrary to the law. The
[GLBA] overturns these decisions . . . ” (statement of Representative
Bliley)).
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interpretation of its authority is a plainly insufficient basis
for finding pre-emption.
II1

It is familiar learning that “[t]he purpose of Congress is
the ultimate touchstone of pre-emption analysis.” Cipol-
lone v. Liggett Group, Inc., 505 U. S. 504, 516 (1992) (internal
quotation marks omitted). In divining that congressional
purpose, I would have hoped that the Court would hew both
to the NBA’s text and to the basic rule, central to our federal
system, that “[iln all pre-emption cases . . . we ‘start with
the assumption that the historic police powers of the States
were not to be superseded by the Federal Act unless that
was the clear and manifest purpose of Congress.”” Med-
tronic, Inc. v. Lohr, 518 U. S. 470, 485 (1996) (quoting Rice v.
Santa Fe Elevator Corp., 331 U. S. 218, 230 (1947)). Had it
done so, it could have avoided the untenable conclusion that
Congress meant the NBA to pre-empt the state laws at
issue here.

The NBA in fact evinces quite the opposite congressional
purpose. It provides in 12 U.S.C. §484(a) that “[n]Jo na-
tional bank shall be subject to any visitorial powers except
as authorized by Federal law.” Although this exemption
from state visitorial authority has been in place for more
than 140 years, see §54, 13 Stat. 116 (national banks “shall
not be subject to any other visitorial powers than such as
are authorized by this act”), it is significant that Congress
has never extended 12 U. S. C. §484(a)’s pre-emptive blanket
to cover national bank subsidiaries.

This is not, contrary to the Court’s suggestion, see ante,
at 19-20, some kind of oversight. As the complex history
of the banking laws demonstrates, Congress has legislated
extensively with respect to national bank “affiliates”—an op-
erating subsidiary is one type of affiliate °>—and has more-

15See 12 U. S. C. §221a(b) (defining affiliates to include “any corporation”
that a federal member bank owns or controls).
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over given the OCC extensive supervisory powers over
those affiliates, see §481 (providing that a federal examiner
“shall have power to make a thorough examination of all the
affairs of [a national bank] affiliate, and in doing so he shall
have power . . . to make a report of his findings to the Comp-
troller of the Currency”). That Congress lavished such
attention on national bank affiliates and conferred such
far-reaching authority on the OCC without ever expanding
the scope of §484(a) speaks volumes about Congress’ pre-
emptive intent, or rather its lack thereof. Consistent with
our presumption against pre-emption—a presumption I do
not understand the Court to reject—I would read §484(a)
to reflect Congress’ considered judgment not to pre-empt
the application of state visitorial laws to national bank
“affiliates.”

Instead, the Court likens §484(a) to a congressional after-
thought, musing that it merely “[rlecogniz[es] the burdens
and undue duplication state controls could produce.” Ante,
at 14. By that logic, I take it the Court believes that the
NBA would impliedly pre-empt all state visitorial laws as
applied to national banks even if §484(a) did nmot exist.
That is surprising and unlikely. Not only would it reduce
the NBA’s express pre-emption provision to so much surplus-
age, but it would give Congress’ silence greater statutory
dignity than an express command. Perhaps that explains
why none of the four Circuits to have addressed this issue
relied on the pre-emptive force of the NBA itself. Each in-
stead asked whether the OCC’s regulations pre-empted state
laws.!®  Stranger still, the Court’s reasoning would suggest

16See National City Bank of Indiana v. Turnbaugh, 463 F. 3d 325,
331-334 (CA4 2006) (holding that state law conflicted with the OCC regu-
lations, not with the NBA); Wachovia Bank, N. A. v. Burke, 414 F. 3d 305,
315-316 (CA2 2005) (same); 431 F. 3d 556, 560-563 (CA6 2005) (case below)
(same); Wells Fargo Bank N. A. v. Boutris, 419 F. 3d 949, 962-967 (CA9
2005) (same).
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that operating subsidiaries have been exempted from state
visitorial authority from the moment the OCC first author-
ized them in 1966. See 31 Fed. Reg. 11459. Yet if that
were true, surely at some point over the last 40 years some
national bank would have gone to court to spare its subsidi-
aries from the yoke of state regulation; national banks are
neither heedless of their rights nor shy of litigation. But
respondents point us to no such cases that predate the OCC’s
pre-emption regulations.

The Court licenses itself to ignore §484(a)’s limits by rea-
soning that “when state prescriptions significantly impair
the exercise of authority, enumerated or incidental under the
NBA, the State’s regulations must give way.” Ante, at 12.
But it intones this “significant impairment” refrain without
remembering that it merely provides a useful tool—not the
only tool, and not even the best tool—to discover congres-
sional intent. As we explained in Barnett Bank, this Court
“take[s] the view that normally Congress would not want
States to forbid, or to impair significantly, the exercise of a
power that Congress explicitly granted.” 517 U.S., at 33
(emphasis added). But any assumption about what Con-
gress “normally” wants is of little moment when Congress
has said exactly what it wants.

The Court also puts great weight on Barnett Bank’s refer-
ence to our “history . . . of interpreting grants of both enu-
merated and incidental ‘powers’ to national banks as grants
of authority not normally limited by, but rather ordinarily
pre-empting, contrary state law.” Id., at 32. The Court ne-
glects to mention that Barnett Bank is quite clear that this
interpretive rule applies only when Congress has failed (as
it often does) to manifest an explicit pre-emptive intent.
Id., at 31. “In that event, courts must consider whether the
federal statute’s ‘structure and purpose,” or nonspecific stat-
utory language, nonetheless reveal a clear, but implicit, pre-
emptive intent.” Ibid. (emphasis added). Barnett Bank
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nowhere holds that we can ignore strong indicia of congres-
sional intent whenever a state law arguably trenches on na-
tional bank powers. After all, the case emphasized that the
question of pre-emption “is basically one of congressional in-
tent. Did Congress, in enacting the Federal Statute, intend
to exercise its constitutionally delegated authority to set
aside the laws of a State?” Id., at 30. The answer here is
a resounding no.

Even if it were appropriate to delve into the significant
impairment question, the history of this very case confirms
that neither the Mortgage Brokers, Lenders, and Servicers
Licensing Act, Mich. Comp. Laws Ann. §445.1651 et seq.
(West 2002 and Supp. 2006), nor the Secondary Mortgage
Loan Act, §493.51 et seq. (West 2005), conflicts with “the let-
ter or the general objects and purposes of Congressional leg-
islation.”  Dawis v. Elmira Savings Bank, 161 U. S. 275, 290
(1896). Enacted to protect consumers from mortgage lend-
ing abuses, the Acts require mortgage brokers, mortgage
servicers, and mortgage lenders to register with the State,
§8445.1652(1) (West Supp. 2006), 493.52(1) (West 2005), to
submit certain financial statements, §§445.1657(2) (West
2002), 493.56a(2) (West 2005), and to submit to state visitorial
oversight, §§445.1661 (West 2002), 493.56b (West 2005). Be-
cause the Acts expressly provide that they do not apply to
“depository financial institution[s],” § 445.1675(a) (West 2002),
neither national nor state banks are covered.'” The statute
therefore covers only nonbank companies incorporated under
state law.1®

"While the Court at one point observes that “the Michigan provisions
at issue exempt national banks from coverage,” see ante, at 13, that is
because they are “banks,” not because they are “national.” See ante, at
8 (noting that “Michigan’s statutory regime exempts banks, both national
and state, from state mortgage lending regulation” (emphasis added)).

18The Michigan laws focus on consumer protection, whereas the OCC
regulations quoted by the Court focus on protection of bank depositors.
See ante, at 12, n. 4, and 16, n. 8.
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Respondent Wachovia Mortgage Corporation has never
engaged in the core banking business of accepting deposits.
In 1997, when Wachovia Mortgage was first licensed to do
business in Michigan, it was owned by a holding company
that also owned the respondent Wachovia Bank, N. A. (Nei-
ther the holding company nor the bank did business in Michi-
gan.) There is no evidence, and no reason to believe, that
compliance with the Michigan statutes imposed any special
burdens on Wachovia Mortgage’s activities, or that the trans-
fer in 2003 of its ownership from the holding company to
the bank required it to make any changes whatsoever in its
methods of doing business. Neither before nor after that
transfer was there any discernible federal interest in grant-
ing the company immunity from regulations that applied
evenhandedly to its competitors. The mere fact that its ac-
tivities may also be performed by its banking parent pro-
vides at best a feeble justification for immunizing it from
state regulation. And it is a justification that the longstand-
ing congressional “policy of competitive equality” clearly
outweighs. See Plant City, 396 U. S., at 133.

Again, however, it is beside the point whether in the
Court’s judgment the Michigan laws will hamper national
banks’ ability to carry out their banking functions through
operating subsidiaries. It is Congress’ judgment that mat-
ters here, and Congress has in the NBA pre-empted only
those laws purporting to lodge with state authorities visito-
rial power over national banks. 12 U. S. C. §484(a). In my
view, the Court’s eagerness to infuse congressional silence
with pre-emptive force threatens the vitality of most state
laws as applied to national banks—a result at odds with the
long and unbroken history of dual state and federal authority
over national banks, not to mention our federal system of
government. It is especially troubling that the Court so
blithely pre-empts Michigan laws designed to protect con-
sumers. Consumer protection is quintessentially a “field
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which the States have traditionally occupied,” Rice, 331
U. S, at 230;19 the Court should therefore have been all the
more reluctant to conclude that the “clear and manifest pur-
pose of Congress” was to set aside the laws of a sovereign
State, ibid.

v

Respondents maintain that even if the NBA lacks pre-
emptive force, the GLBA’s use of the phrase “same terms
and conditions” reflects a congressional intent to pre-empt
state laws as they apply to the mortgage lending activities of
operating subsidiaries. See 12 U. S. C. §24a(g)(3). Indeed,
the Court obliquely suggests as much, salting its analysis of
the NBA with references to the GLBA. See ante, at 18,
19-20. Even a cursory review of the GLBA’s text shows
that it cannot bear the pre-emptive weight respondents (and
perhaps the Court) would assign to it.

The phrase “same terms and conditions” appears in the
definition of “financial subsidiary,” not in a provision of the
statute conferring national bank powers. Even there, it
serves only to describe what a financial subsidiary is not.
See §24a(g)(3) (defining financial subsidiary as any subsid-
iary “other than a subsidiary that . . . engages solely in activi-
ties that national banks are permitted to engage in directly
and are conducted subject to the same terms and conditions
that govern the conduct of such activities by national
banks”). Apart from this slanting reference, the GLBA
never mentions operating subsidiaries. Far from a demon-
stration that the “clear and manifest purpose of Congress”
was to pre-empt the type of law at issue here, Rice, 331 U. S.,
at 230, the “same terms and conditions” language at most
reflects an uncontroversial acknowledgment that operating
subsidiaries of national banks are subject to the same federal

19 See also General Motors Corp. v. Abrams, 897 F. 2d 34, 41-43 (CA2
1990) (“Because consumer protection law is a field traditionally regulated
by the states, compelling evidence of an intention to preempt is required
in this area”).
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oversight as their national bank parents.?’ It has nothing
to do with pre-emption.

Congress in fact disavowed any such pre-emptive intent.
Section 104 of the GLBA is titled “Operation of State Law,”
113 Stat. 1352, and it devotes more than 3,000 words to ex-
plaining which state laws Congress meant the GLBA to pre-
empt. Leave aside the oddity of a Congress that addresses
pre-emption in exquisite detail in one provision of the GLBA
but (according to respondents) uses only four words to ex-
press a pre-emptive intent elsewhere in the statute. More
importantly, § 104(d)(4) provides that “/njo State statute . . .
shall be preempted” by the GLBA unless that statute has a
disparate impact on federally chartered depository institu-
tions, “prevent/s] a depository institution or affiliate thereof
from engaging in activities authorized or permitted by this
Act,” or “conflict[s] with the intent of this Act generally to
permit affiliations that are authorized or permitted by Fed-
eral law.” Id., at 1357 (emphasis added) (codified at 15
U.S. C. §6701(d)(4)). No one claims that the Michigan laws
at issue here are discriminatory, forbid affiliations, or “pre-
vent” any operating subsidiary from engaging in banking
activities. It necessarily follows that the GLBA does not
pre-empt them.

Even assuming that the phrase has something to do with
pre-emption, it is simply not the case that the nonencroach-
ment of state regulation is a “term and condition” of engage-
ment in the business of banking. As a historical matter,
state laws have always applied to national banks and have
often encroached on the business of banking. See National
Bank, 9 Wall., at 362 (observing that national banks “are sub-
ject to the laws of the State, and are governed in their daily
course of business far more by the laws of the State than
of the nation”). The Court itself acknowledges that state
usury, contract, and property law govern the activities of

20See 31 Fed. Reg. 11460 (noting that the OCC maintains regulatory
oversight of operating subsidiaries).
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national banks and their subsidiaries, ante, at 11-12, notwith-
standing that they vary across “all States in which the banks
operate,” ante, at 13. State law has always provided the
legal backdrop against which national banks make real estate
loans, and “[t]he fact that the banking agencies maintain a
close surveillance of the industry with a view toward pre-
venting unsound practices that might impair liquidity or lead
to insolvency does not make federal banking regulation all-
pervasive.” United States v. Philadelphia Nat. Bank, 374
U. S. 321, 352 (1963).
v

In my view, the most pressing questions in this case are
whether Congress has delegated to the Comptroller of the
Currency the authority to pre-empt the laws of a sovereign
State as they apply to operating subsidiaries, and if so,
whether that authority was properly exercised here. See
12 CFR §7.4006 (2006) (“State laws apply to national bank
operating subsidiaries to the same extent that those laws
apply to the parent national bank”). Without directly an-
swering either question, the Court concludes that pre-
emption is the “necessary consequence” of various congres-
sional statutes. Ante, at 20. Because I read those statutes
differently, I must consider (as did the four Circuits to have
addressed this issue) whether an administrative agency can
assume the power to displace the duly enacted laws of a
state legislature.

To begin with, Congress knows how to authorize executive
agencies to pre-empt state laws.2! It has not done so here.

21 See, e. g., 47 U. S. C. §§253(a), (d) (authorizing the Federal Communica-
tions Commission to pre-empt “any [state] statute, regulation, or legal
requirement” that “may prohibit or have the effect of prohibiting the abil-
ity of any entity to provide any interstate or intrastate telecommunica-
tions service”); 30 U. S. C. § 1254(g) (pre-empting any statute that conflicts
with “the purposes and the requirements of this chapter” and permitting
the Secretary of the Interior to “set forth any State law or regulation
which is preempted and superseded”); 49 U. S. C. §5125(d) (authorizing the
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Nor does the statutory provision authorizing banks to en-
gage in certain lines of business that are “incidental” to their
primary business of accepting and managing the funds of de-
positors expressly or implicitly grant the OCC the power to
immunize banks or their subsidiaries from state regulation.??
See 12 U. S. C. §24 Seventh. For there is a vast and obvious
difference between rules authorizing or regulating conduct
and rules granting immunity from regulation. The Comp-
troller may well have the authority to decide whether the
activities of a mortgage broker, a real estate broker, or a
travel agent should be characterized as “incidental” to bank-
ing, and to approve a bank’s entry into those businesses,
either directly or through its subsidiaries. See, e.g., Na-
tionsBank of N. C., N. A. v. Variable Annuity Life Ins. Co.,
513 U. S. 251, 258 (1995) (upholding the OCC’s interpretation
of the “incidental powers” provision to permit national banks
to serve as agents in annuity sales). But that lesser power
does not imply the far greater power to immunize banks or
their subsidiaries from state laws regulating the conduct of
their competitors.?> As we said almost 40 years ago, “the

Secretary of Transportation to decide whether a state or local statute
that conflicts with the regulation of hazardous waste transportation is
pre-empted).

22 Congress did make an indirect reference to regulatory pre-emption in
the Riegle-Neal Interstate Banking and Branching Efficiency Act of 1994,
§114, 108 Stat. 2367 (codified at 12 U. S. C. §43(a)). The Riegle-Neal Act
requires the OCC to jump through additional procedural hoops (specifi-
cally, notice and comment, even for opinion letters and interpretive rules)
before “conclud[ing] that Federal law preempts the application to a na-
tional bank of any State law regarding community reinvestment, consumer
protection, fair lending, or the establishment of intrastate branches.”
Ibid. By its own terms, however, this provision granted no pre-emption
authority to the OCC.

Z1n a recent adoption of a separate pre-emption regulation, the OCC
located the source of its authority to displace state laws in §§93a and 371.
See 69 Fed. Reg. 1908 (2004). Both provisions are generic authorizations
of rulemaking authority, however, and neither says a word about pre-
emption. See 12 U. S. C. §93a (“[T]he Comptroller of the Currency is au-
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congressional policy of competitive equality with its defer-
ence to state standards” is not “open to modification by the
Comptroller of the Currency.” Plant City, 396 U.S., at
13824

Were I inclined to assume (and I am not) that congres-
sional silence should be read as a conferral of pre-emptive
authority, I would not find that the OCC has actually exer-
cised any such authority here. When the agency promul-
gated 12 CFR §7.4006, it explained that “[t]he section itself
does not effect preemption of any State law; it reflects the
conclusion we believe a Federal court would reach, even in
the absence of the regulation . . ..” 66 Fed. Reg. 34790
(2001) (emphasis added). Taking the OCC at its word, then,
§7.4006 has no pre-emptive force of its own, but merely pre-
dicts how a federal court’s analysis will proceed.

thorized to prescribe rules and regulations to carry out the responsibilities
of the office”); §371(a) (authorizing national banks to make real estate
loans “subject to . .. such restrictions and requirements as the Comptroller
of the Currency may prescribe by regulation or order”). Needless to say,
they provide no textual foundation for the OCC’s assertion of pre-
emption authority.

24 This conclusion does not touch our cases holding that a properly pro-
mulgated agency regulation can have a pre-emptive effect should it conflict
with state law. See Hillsborough County v. Automated Medical Labora-
tories, Inc., 471 U. S. 707, 713 (1985) (“We have held repeatedly that state
laws can be pre-empted by federal regulations as well as by federal stat-
utes”); see also Fidelity Fed. Sav. & Loan Assn. v. De la Cuesta, 458
U. S. 141, 1564-159 (1982) (holding that a regulation authorizing federal
savings-and-loan associations to include due-on-sale clauses in mortgage
contracts conflicted with a state-court doctrine that such clauses were un-
enforceable); City of New York v. FCC, 486 U. S. 57, 59, 656-70 (1988) (find-
ing that the FCC’s adoption of “regulations that establish technical stand-
ards to govern the quality of cable television signals” pre-empted local
signal quality standards). My analysis is rather confined to agency regu-
lations (like the one at issue here) that “purpor[t] to settle the scope of
federal preemption” and “reflec[t] an agency’s effort to transform the pre-
emption question from a judicial inquiry into an administrative fait accom-
pli.”  See Note, The Unwarranted Regulatory Preemption of Predatory
Lending Laws, 79 N. Y. U. L. Rev. 2274, 2289 (2004).
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Even if the OCC did intend its regulation to pre-empt the
state laws at issue here, it would still not merit Chevron
deference. No case from this Court has ever applied such a
deferential standard to an agency decision that could so eas-
ily disrupt the federal-state balance. To be sure, expert
agency opinions as to which state laws conflict with a federal
statute may be entitled to “some weight,” especially when
“the subject matter is technical” and “the relevant history
and background are complex and extensive.” Geier .
American Honda Motor Co., 529 U. S. 861, 833 (2000). But
“[ulnlike Congress, administrative agencies are clearly not
designed to represent the interests of States, yet with rela-
tive ease they can promulgate comprehensive and detailed
regulations that have broad pre-emption ramifications for
state law.” Id., at 908 (STEVENS, J., dissenting).?® For that
reason, when an agency purports to decide the scope of fed-
eral pre-emption, a healthy respect for state sovereignty
calls for something less than Chevron deference. See 529
U.S., at 911-912; see also Medtronic, 518 U.S., at 512
(O’Connor, J., concurring in part and dissenting in part) (“It
is not certain that an agency regulation determining the
pre-emptive effect of any federal statute is entitled to
deference”).

In any event, neither of the two justifications the OCC
advanced when it promulgated 12 CFR §7.4006 withstand
Chevron analysis. First, the OCC observed that the GLBA
“expressly acknowledged the authority of national banks to
own subsidiaries” that conduct national bank activities
“‘subject to the same terms and conditions that govern the
conduct of such activities by national banks.”” 66 Fed. Reg.
34788 (quoting 12 U.S.C. §24a(g)(3)). The agency also
noted that it had folded the “‘same terms and conditions’”
language into an implementing regulation, 66 Fed. Reg.

% See also Mendelson, Chevron and Preemption, 102 Mich. L. Rev. 737,
779-790 (2003-2004) (arguing that agencies are generally insensitive to
federalism concerns).



42 WATTERS ». WACHOVIA BANK, N. A.

STEVENS, J., dissenting

34788 (citing 12 CFR §5.34(e)(3) (2001)). According to the
0CC, “[a] fundamental component of these descriptions of
the characteristics of operating subsidiaries in GLBA and
the OCC’s rule is that state laws apply to operating subsidi-
aries to the same extent as they apply to the parent national
bank.” 66 Fed. Reg. 34788.

This is incorrect. As explained above, the GLBA’s off-
hand use of the “same terms and conditions” language says
nothing about pre-emption. See supra, at 36-38. Nor can
the OCC’s incorporation of that language into a regulation
support the agency’s position: “Simply put, the existence of
a parroting regulation does not change the fact that the
question here is not the meaning of the regulation but the
meaning of the statute.” Gonzales v. Oregon, 546 U. S. 243,
257 (2006). The OCC’s argument to the contrary is particu-
larly surprising given that when it promulgated its “same
terms and conditions” regulation, it said not one word about
pre-emption or the federalism implications of its rule—an
inexplicable elision if a “fundamental component” of the
phrase is the need to operate unfettered by state oversight.
Compare 65 Fed. Reg. 12905-12910 (2000) with Exec. Order
No. 13132, §§2, 4, 64 Fed. Reg. 43255, 43257 (1999) (requiring
agencies to explicitly consider the “federalism implications”
of their chosen policies and to hesitate before pre-empting
state laws).

Second, the OCC describes operating subsidiaries “as the
equivalent of departments or divisions of their parent
banks,” 66 Fed. Reg. 34788, which, through the operation of
12 U. S. C. §484(a), would not be subject to state visitorial
powers. The OCC claims that national banks might desire
to conduct their business through operating subsidiaries for
the purposes of “controlling operations costs, improving ef-
fectiveness of supervision, more accurate determination of
profits, decentralizing management decisions [and] separat-
ing particular operations of the bank from other operations.”
Brief for United States as Amicus Curiae 19 (quoting 31



Cite as: 550 U. S. 1 (2007) 43

STEVENS, J., dissenting

Fed. Reg. 11460). It is obvious, however, that a national
bank could realize all of those benefits through the straight-
forward expedient of dissolving the corporation and making
it in fact a “department” or a “division” of the parent bank.

Rather, the primary advantage of maintaining an operat-
ing subsidiary as a separate corporation is that it shields the
national bank from the operating subsidiaries’ liabilities.
United States v. Bestfoods, 524 U. S. 51, 61 (1998) (“It is a
general principle of corporate law deeply ingrained in our
economic and legal systems that a parent corporation . . . is
not liable for the acts of its subsidiary” (internal quotation
marks omitted)). For that reason, the OCC’s regulation is
about far more than mere “corporate structure,” ante, at 18,
or “internal governance,” ante, at 21, 19 (citing Wells Fargo
Bank N. A. v. Boutris, 419 F. 3d 949, 960 (CA9 2005)); see
also Dole Food Co. v. Patrickson, 538 U. S. 468, 474 (2003)
(“In issues of corporate law structure often matters”). It is
about whether a state corporation can avoid complying with
state regulations, yet nevertheless take advantage of state
laws insulating its owners from liability. The federal inter-
est in protecting depositors in national banks from their sub-
sidiaries’ liabilities surely does not justify a grant of immu-
nity from laws that apply to competitors. Indeed, the OCC’s
regulation may drive companies seeking refuge from state
regulation into the arms of federal parents, harm those state
competitors who are not lucky enough to find a federal bene-
factor, and hamstring States’ ability to regulate the affairs
of state corporations. As a result, the OCC’s regulation
threatens both the dual banking system and the principle of
competitive equality that is its cornerstone.

VI

The novelty of today’s holding merits a final comment.
Whatever the Court says, this is a case about an administra-
tive agency’s power to pre-empt state laws. 1 agree with
the Court that the Tenth Amendment does not preclude the
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exercise of that power. But the fact that that Amendment
was included in the Bill of Rights should nevertheless remind
the Court that its ruling affects the allocation of powers
among sovereigns. Indeed, the reasons for adopting that
Amendment are precisely those that undergird the well-
established presumption against pre-emption.

With rare exception, we have found pre-emption only
when a federal statute commanded it, see Cipollone, 505
U. S., at 517, when a conflict between federal and state law
precluded obedience to both sovereigns, see Florida Lime &
Avocado Growers, Inc. v. Paul, 373 U. S. 132, 142-143 (1963),
or when a federal statute so completely occupied a field that
it left no room for additional state regulation, see Napier v.
Atlantic Coast Line R. Co., 272 U. S. 605, 613 (1926). Al-
most invariably the finding of pre-emption has been based
on this Court’s interpretation of statutory language or of
regulations plainly authorized by Congress. Never before
have we endorsed administrative action whose sole purpose
was to pre-empt state law rather than to implement a statu-
tory command.

Accordingly, I respectfully dissent.
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Under authority of the Communications Act of 1934, the Federal Commu-
nications Commission (FCC) regulates interstate telephone communica-
tions using a traditional regulatory system similar to what other com-
missions have applied when regulating other common carriers. Indeed,
Congress largely copied language from the earlier Interstate Commerce
Act, which authorized federal railroad regulation, when it wrote Com-
munications Act §§201(b) and 207, the provisions at issue. Both Acts
authorize their respective Commissions to declare any carrier “charge,”
“regulation,” or “practice” in connection with the carrier’s services to
be “unjust or unreasonable”; declare an “unreasonable,” e. g., “charge”
to be “unlawful”; authorize an injured person to recover “damages” for
an “unlawful” charge or practice; and state that, to do so, the person
may bring suit in a “court” “of the United States.” Interstate Com-
merce Act §§1, 8, 9; Communications Act §§201(b), 206, 207. The un-
derlying regulatory problem here arises at the intersection of tradi-
tional regulation and newer, more competitively oriented approaches.
Legislation in 1990 required payphone operators to allow payphone
users to obtain “free” access to the long-distance carrier of their choice,
1. e., access without depositing coins. But recognizing the “free” call
would impose a cost upon the payphone operator, Congress required
the FCC to promulgate regulations to provide compensation to such
operators. Using traditional ratemaking methods, the FCC ordered
carriers to reimburse the operators in a specified amount unless a car-
rier and an operator agreed to a different amount. The FCC subse-
quently determined that a carrier’s refusal to pay such compensation
was an “unreasonable practice” and thus unlawful under §201(b). Re-
spondent payphone operator brought a federal lawsuit, claiming that
petitioner long-distance carrier (hereinafter Global Crossing) had vio-
lated §201(b) by failing to pay compensation and that §207 authorized
respondent to sue in federal court. The District Court agreed that
Global Crossing’s refusal to pay violated §201(b), thereby permitting
respondent to sue under §207. The Ninth Circuit affirmed.
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Held: The FCC’s application of § 201(b) to the carrier’s refusal to pay com-
pensation is lawful; and, given the linkage with §207, §207 authorizes
this federal-court lawsuit. Pp. 52-64.

(@) The language of §§201(b), 206, and 207 and those sections’ history,
including that of their predecessors, Interstate Commerce Act §§8 and
9, make clear that §207’s purpose is to allow persons injured by §201(b)
violations to bring federal-court damages actions. The difficult ques-
tion is whether the FCC regulation at issue lawfully implements
§201(b)’s “unreasonable practice” prohibition. Pp. 52-55.

(b) The FCC’s §201(b) “unreasonable practice” determination is rea-
sonable, and thus lawful. See Chevron U. S. A. Inc. v. Natural Re-
sources Defense Council, Inc., 467 U.S. 837, 843-844. It easily fits
within the language of the statutory phrase. Moreover, the underlying
regulated activity at issue resembles activity long regulated by both
transportation and communications agencies. Traditionally, the FCC,
exercising its rate-setting authority, has divided revenues from a call
among providers of segments of the call. Transportation agencies have
similarly divided revenues from a larger transportation service among
providers of segments of the service. The payphone operator and
long-distance carrier resemble those joint providers of a communication
or transportation service. Differences between the present “unreason-
able practice” classification and more traditional regulatory subject mat-
ter do not require a different outcome. When Congress revised the
telecommunications laws in 1996 to enhance the role of competition, cre-
ating a system that relies in part upon competition and in part upon the
role of tariffs in regulatory supervision, it left §201(b) in place. In light
of the absence of any congressional prohibition, and the similarities with
traditional regulatory action, the Court finds nothing unreasonable
about the FCC’s §201(b) determination. United States v. Mead Corp.,
533 U. 8. 218, 229. Pp. 55-58.

() Additional arguments made by Global Crossing, its supporting
amict, and the dissents—that § 207 does not authorize actions for viola-
tions of regulations promulgated to carry out statutory objectives; that
no § 207 action lies for violations of substantive regulations promulgated
by the FCC; that §§201(a) and (b) concern only practices that harm
carrier customers, not carrier suppliers; that the FCC’s “unreasonable
practice” determination is unlawful because it is inadequately reasoned,
and that §276 prohibits the FCC’s § 201(b) classification—are ultimately
unpersuasive. Pp. 58-64.

423 F. 3d 1056, affirmed.

BREYER, J., delivered the opinion of the Court, in which ROBERTS, C. J.,
and STEVENS, KENNEDY, SOUTER, GINSBURG, and ALITO, JJ., joined.
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SCALIA, J., post, p. 67, and THOMAS, J., post, p. 74, filed dissenting
opinions.

Jeffrey L. Fisher argued the cause for petitioner. With
him on the briefs were Daniel M. Waggoner, Kristina Silja
Bennard, and Michael J. Shortley I11.

Roy T. Englert, Jr., argued the cause for respondent.
With him on the briefs were Donald J. Russell, Michael W.
Ward, and David J. Russell.

James A. Feldman argued the cause for the United States
as amicus curiae urging affirmance. With him on the brief
were Solicitor General Clement, Deputy Solicitor General
Hungar, Saomuel L. Feder, and Joel Marcus.*

JUSTICE BREYER delivered the opinion of the Court.

The Federal Communications Commission (Commission or
FCC) has established rules that require long-distance (and
certain other) communications carriers to compensate a pay-
phone operator when a caller uses a payphone to obtain free
access to the carrier’s lines (by dialing, e. g., a 1-800 number
or other access code). The Commission has added that a
carrier’s refusal to pay the compensation is a “practice . . .
that is unjust or unreasonable” within the terms of the Com-
munications Act of 1934, §201(b), 48 Stat. 1070, 47 U. S. C.
§201(b). Communications Act language links §201(b) to
§207, which authorizes any person “damaged” by a violation
of §201(b) to bring a lawsuit to recover damages in federal
court. And we must here decide whether this linked sec-
tion, §207, authorizes a payphone operator to bring a
federal-court lawsuit against a recalcitrant carrier that re-
fuses to pay the compensation that the Commission’s order
says it owes.

In our view, the FCC’s application of §201(b) to the carri-
er’s refusal to pay compensation is a reasonable interpreta-

*Briefs of amici curiae urging reversal were filed for AT&T et al. by
Mark L. Evans, Aaron M. Panner, and Michael E. Glover; and for Sprint
Communications Co. L. P. by David P. Murray and Christopher J. Wright.
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tion of the statute; hence it is lawful. See Chevron U. S. A.
Inc. v. Natural Resources Defense Council, Inc., 467 U. S.
837, 843-844, and n. 11 (1984). And, given the linkage with
§207, we also conclude that §207 authorizes this federal-
court lawsuit.

I

A

Because regulatory history helps to illuminate the proper
interpretation and application of §§201(b) and 207, we begin
with that history. When Congress enacted the Communica-
tions Act of 1934, it granted the FCC broad authority to
regulate interstate telephone communications. See Lowisi-
ana Pub. Serv. Comm’n v. FCC, 476 U. S. 355, 360 (1986).
The Commission, during the first several decades of its his-
tory, used this authority to develop a traditional regulatory
system much like the systems other commissions had applied
when regulating railroads, public utilities, and other common
carriers. A utility or carrier would file with a commission a
tariff containing rates, and perhaps other practices, classifi-
cations, or regulations in connection with its provision of
communications services. The commission would examine
the rates, etc., and, after appropriate proceedings, approve
them, set them aside, or, sometimes, set forth a substitute
rate schedule or list of approved charges, classifications, or
practices that the carrier or utility must follow. In doing
so, the commission might determine the utility’s or carrier’s
overall costs (including a reasonable profit), allocate costs to
particular services, examine whether, and how, individual
rates would generate revenue that would help cover those
costs, and, if necessary, provide for a division of revenues
among several carriers that together provided a single serv-
ice. See 47 U.S. C. §§201(b), 203, 205(a); Missouri ex rel.
Southwestern Bell Telephone Co. v. Public Serv. Comm™ of
Mo., 262 U. S. 276, 291-295 (1923) (Brandeis, J., concurring in
judgment) (telecommunications); Verizon Communications
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Inc. v. FCC, 535 U.S. 467, 478 (2002) (same); Chicago &
North Western R. Co. v. Atchison, T. & S. F. R. Co., 387 U. S.
326, 331 (1967) (railroads); Permian Basin Area Rate Cases,
390 U.S. 747, 761-765, 806-808 (1968) (natural gas field
production).

In authorizing this traditional form of regulation, Con-
gress copied into the 1934 Communications Act language
from the earlier Interstate Commerce Act of 1887, 24 Stat.
379, which (as amended) authorized federal railroad regula-
tion. See American Telephone & Telegraph Co. v. Central
Office Telephone, Inc., 524 U.S. 214, 222 (1998). Indeed,
Congress largely copied §§1, 8, and 9 of the Interstate Com-
merce Act when it wrote the language of Communications
Act §8201(b) and 207, the sections at issue here. The rele-
vant sections (in both statutes) authorize the Commission to
declare any carrier “charge,” “regulation,” or “practice” in
connection with the carrier’s services to be “unjust or unrea-
sonable”; they declare an “unreasonable,” e. g., “charge” to
be “unlawful”; they authorize an injured person to recover
“damages” for an “unlawful” charge or practice; and they
state that, to do so, the person may bring suit in a “court”
“of the United States.” Interstate Commerce Act §§1, 8,9,
24 Stat. 379, 382; Communications Act §§201(b), 206, 207, 48
Stat. 1070, 1072, 1073, 47 U. S. C. §§201(b), 206, 207.

Historically speaking, the Interstate Commerce Act sec-
tions changed early, preregulatory common-law rate-
supervision procedures. The common law originally per-
mitted a freight shipper to ask a court to determine whether
a railroad rate was unreasonably high and to award the ship-
per damages in the form of “reparations.” The “new” regu-
latory law, however, made clear that a commission, not a
court, would determine a rate’s reasonableness. At the
same time, that “new” law permitted a shipper injured by
an unreasonable rate to bring a federal lawsuit to collect
damages. Interstate Commerce Act §§1, 8-9; Arizona Gro-
cery Co. v. Atchison, T. & S. F. R. Co., 284 U. S. 370, 383-386
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(1932); Texas & Pacific R. Co. v. Abilene Cotton O1il Co., 204
U. S. 426, 436, 440-441 (1907); Keogh v. Chicago & North-
western R. Co., 260 U. S. 156, 162 (1922); Louisville & Nash-
ville R. Co. v. Ohio Valley Tie Co., 242 U. S. 288, 290-291
(1916); J. Ely, Railroads and American Law 71-72, 226-227
(2001); A. Hoogenboom & O. Hoogenboom, A History of
the ICC 61 (1976). The similar language of Communications
Act §§201(b) and 207 indicates a roughly similar sharing of
agency authority with federal courts.

Beginning in the 1970’s, the FCC came to believe that com-
munications markets might efficiently support more than one
firm and that competition might supplement (or provide a
substitute for) traditional regulation. See MCI Telecommu-
nications Corp. v. American Telephone & Telegraph Co., 512
U. S. 218, 220-221 (1994). The Commission facilitated entry
of new telecommunications carriers into long-distance mar-
kets. And in the 1990’s, Congress amended the 1934 Act
while also enacting new telecommunications statutes, in
order to encourage (and sometimes to mandate) new compe-
tition. See Telecommunications Act of 1996, 110 Stat. 56, 47
U.S. C. §609 et seq. Neither Congress nor the Commission,
however, totally abandoned traditional regulatory require-
ments. And the new statutes and amendments left many
traditional requirements and related statutory provisions, in-
cluding §§201(b) and 207, in place. E.g., National Cable &
Telecommunications Assn. v. Brand X Internet Services,
545 U. S. 967, 975 (2005).

B

The regulatory problem that underlies this lawsuit arises
at the intersection of traditional regulation and newer, more
competitively oriented approaches. Competing long-
distance carriers seek the business of individual local callers,
including those who wish to make a long-distance call from
a local payphone. A payphone operator, however, controls
what is sometimes a necessary channel for the caller to reach
the long-distance carrier. And prior to 1990, a payphone op-
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erator, exploiting this control, might require a caller to use
a long-distance carrier that the operator favored while block-
ing access to the caller’s preferred carrier. Such a practice
substituted the operator’s choice of carrier for the caller’s,
and it potentially placed disfavored carriers at a competitive
disadvantage. In 1990, Congress enacted special legislation
requiring payphone operators to allow a payphone user to
obtain “free” access to the carrier of his or her choice, 1. e.,
access from the payphone without depositing coins. Tele-
phone Operator Consumer Services Improvement Act of
1990, 104 Stat. 986, note following 47 U.S. C. §226. (For
ease of exposition, we often use familiar terms such as “long
distance” and “free” calls instead of more precise terms such
as “interexchange” and “coinless” or “dial-around” calls.)

At the same time, Congress recognized that the “free” call
would impose a cost upon the payphone operator; and it
consequently required the FCC to “prescribe regulations
that . . . establish a per call compensation plan to ensure that
all payphone service providers are fairly compensated for
each and every completed intrastate and interstate call.”
§276(b)(1)(A) of the Communications Act of 1934, as added
by § 151 of the Telecommunications Act of 1996, 110 Stat. 106,
codified at 47 U. S. C. §276(b)(1)(A).

The FCC then considered the compensation problem.
Using traditional ratemaking methods, it found that the
(fixed and incremental) costs of a “free” call from a payphone
to, say, a long-distance carrier warranted reimbursement of
(at the time relevant to this litigation) $0.24 per call. The
FCC ordered carriers to reimburse the payphone operators
in this amount unless a carrier and an operator agreed upon a
different amount. 47 CFR §64.1300(d) (2005). At the same
time, it left the carriers free to pass the cost along to their
customers, the payphone callers. Thus, in a typical “free”
call, the carrier will bill the caller and then must share the
revenue the carrier receives—to the tune of $0.24 per call—
with the payphone operator that has, together with the car-
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rier, furnished a communications service to the caller. The
FCC subsequently determined that a carrier’s refusal to pay
the compensation ordered amounts to an “unreasonable prac-
tice” within the terms of §201(b). (We shall refer to these
regulations as the Compensation Order and the 2003 Pay-
phone Order, respectively. See Appendix A, infra, for full
citations.) See generally P. Huber, M. Kellogg, & J. Thorne,
Federal Telecommunications Law §8.6.3, pp. 710-713 (2d ed.
1999) (hereinafter Huber). That determination, it believed,
would permit a payphone operator to bring a federal-court
lawsuit under § 207 to collect the compensation owed. 2003
Payphone Order, 18 FCC Red. 19975, 19990, § 32.

C

In 2003, respondent, Metrophones Telecommunications,
Inc., a payphone operator, brought this federal-court lawsuit
against Global Crossing Telecommunications, Inc., a long-
distance carrier. Metrophones sought compensation that it
said Global Crossing owed it under the FCC’s Compensation
Order, 14 FCC Red. 2545 (1999). Insofar as is relevant here,
Metrophones claimed that Global Crossing’s refusal to pay
amounted to a violation of §201(b), thereby permitting Met-
rophones to sue in federal court, under § 207, for the compen-
sation owed. The District Court agreed. 423 F. 3d 1056,
1061 (CA9 2005). The Ninth Circuit affirmed the District
Court’s determination. Ibid. We granted certiorari to de-
termine whether § 207 authorizes the lawsuit.

11

A
Section 207 says that “[alny person claiming to be damaged
by any common carrier . . . may bring suit” against the car-

rier “in any district court of the United States” for “recovery
of the damages for which such common carrier may be liable
under the provisions of this chapter.” 47 U.S. C. §207 (em-
phasis added). This language makes clear that the lawsuit
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is proper if the FCC could properly hold that a carrier’s
failure to pay compensation is an “unreasonable practice”
deemed “unlawful” under §201(b). That is because the im-
mediately preceding section, §206, says that a common car-
rier is “liable” for “damages sustained in consequence of”
the carrier’s doing “any act, matter, or thing in this chap-
ter prohibited or declared to be unlawful.” And §201(b)
declares “unlawful” any common-carrier “charge, practice,
classification, or regulation that is unjust or unreasonable.”
(See Appendix B, infra, for full text; emphasis added
throughout.)

The history of these sections—including that of their pred-
ecessors, $§8 and 9 of the Interstate Commerce Act—simply
reinforces the language, making clear the purpose of §207
is to allow persons injured by §201(b) violations to bring
federal-court damages actions. See, e. g., Arizona Grocery
Co., 284 U. S., at 384-385 (Interstate Commerce Act §§8-9);
Part 1-A, supra. History also makes clear that the FCC
has long implemented §201(b) through the issuance of rules
and regulations. This is obviously so when the rules take
the form of FCC approval or prescription for the future of
rates that exclusively are “reasonable.” See 47 U.S.C.
§205 (authorizing the FCC to prescribe reasonable rates and
practices in order to preclude rates or practices that violate
§201(b)); 5 U. S. C. §551(4) (“‘rule’ . . . includes the approval
or prescription for the future of rates . .. or practices”). It
is also so when the FCC has set forth rules that, for example,
require certain accounting methods or insist upon certain
carrier practices, while (as here) prohibiting others as unjust
or unreasonable under §201(b). See, e.g. (to name a few),
Verizon Tel. Cos. v. FCC, 453 F. 3d 487, 494 (CADC 2006)
(rates unreasonable (and hence unlawful) if not adjusted pur-
suant to accounting rules ordered in FCC regulations);
Cable & Wireless P. L. C. v. FCC, 166 F. 3d 1224, 1231 (CADC
1999) (failure to follow Commission-ordered settlement prac-
tices unreasonable); MCI Telecommunications Corp. v. FCC,
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59 F. 3d 1407, 1414 (CADC 1995) (violation of rate-of-return
prescription unlawful); In re NOS Communications, Inc., 16
FCC Red. 8133, 8136, 16 (2001) (deceptive marketing an un-
reasonable practice); In re Promotion of Competitive Net-
works in Local Telecommunications Markets, 15 FCC Red.
22983, 23000, 135 (2000) (entering into exclusive contracts
with commercial building owners an unreasonable practice).

Insofar as the statute’s language is concerned, to violate a
regulation that lawfully implements §201(b)’s requirements
is to violate the statute. See, e.g., MCI Telecommunica-
tions Corp., 59 F. 3d, at 1414 (“We have repeatedly held that
a rate-of-return prescription has the force of law and that
the Commission may therefore treat a violation of the pre-
scription as a per se violation of the requirement of the Com-
munications Act that a common carrier maintain ‘just and
reasonable’ rates, see 47 U. S. C. §201(b)”); cf. Alexander v.
Sandoval, 532 U. S. 275, 284 (2001) (it is “meaningless to talk
about a separate cause of action to enforce the regulations
apart from the statute”). That is why private litigants have
long assumed that they may, as the statute says, bring an
action under §207 for violation of a rule or regulation that
lawfully implements §201(b). See, e. g., Oh v. AT&T Corp.,
76 F. Supp. 2d 551, 556 (NJ 1999) (assuming validity of § 207
suit alleging violation of §201(b) in carrier’s failure to pro-
vide services listed in FCC-approved tariff); Southwestern
Bell Tel. Co. v. Allnet Communications Servs., Inc., 789
F. Supp. 302, 304-306 (ED Mo. 1992) (assuming validity of
§207 suit to enforce FCC’s determination of reasonable prac-
tices related to payment of access charges by long-distance
carrier to local exchange carrier); cf., e. g., Chicago & North
Western Transp. Co. v. Atchison, T. & S. F. R. Co., 609 F. 2d
1221, 1224-1225 (CA7 1979) (same in respect to Interstate
Commerce Act equivalents of §§201(b), 207).

The difficult question, then, is not whether §207 covers
actions that complain of a violation of §201(b) as lawfully
implemented by an FCC regulation. It plainly does. It re-
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mains for us to decide whether the particular FCC regula-
tion before us lawfully implements §201(b)’s “unreasonable
practice” prohibition. We now turn to that question.

B

In our view the FCC’s §201(b) “unreasonable practice” de-
termination is a reasonable one; hence it is lawful. See
Chevron U. S. A. Inc., 467 U. S., at 843-844. The determina-
tion easily fits within the language of the statutory phrase.
That is to say, in ordinary English, one can call a refusal to
pay Commission-ordered compensation despite having re-
ceived a benefit from the payphone operator a “practicle] . . .
in connection with [furnishing a] communication service . . .
that is . . . unreasonable.” The service that the payphone
operator provides constitutes an integral part of the total
long-distance service the payphone operator and the long-
distance carrier together provide to the caller, with respect
to the carriage of his or her particular call. The carrier’s
refusal to divide the revenues it receives from the caller
with its collaborator, the payphone operator, despite the
FCC’s regulation requiring it to do so, can reasonably be
called a “practice” “in connection with” the provision of that
service that is “unreasonable.” Cf. post, p. 74 (THOMAS, J.,
dissenting).

Moreover, the underlying regulated activity at issue here
resembles activity that both transportation and communica-
tions agencies have long regulated. Here the agency has
determined through traditional regulatory methods the cost
of carrying a portion (the payphone portion) of a call that
begins with a caller and proceeds through the payphone,
attached wires, local communications loops, and long-
distance lines to a distant call recipient. The agency allo-
cates costs among the joint providers of the communications
service and requires downstream carriers, in effect, to pay
an appropriate share of revenues to upstream payphone op-
erators. Traditionally, the FCC has determined costs of



56  GLOBAL CROSSING TELECOMMUNICATIONS, INC. v.
METROPHONES TELECOMMUNICATIONS, INC.

Opinion of the Court

some segments of a call while requiring providers of other
segments to divide related revenues. See, e.g., Smith v.
Illinois Bell Telephone Co., 282 U.S. 133, 148-151 (1930)
(communications). And traditionally, transportation agen-
cies have determined costs of providing some segments of
a larger transportation service (for example, the cost of
providing the San Francisco-Ogden segment of a San
Francisco-New York shipment) while requiring providers of
other segments to divide revenues. See, e. g., New England
Divisions Case, 261 U. S. 184 (1923); Chicago & North West-
ern R. Co., 387 U. S. 326; cf. Cable & Wireless P. L. C., 166 F.
3d, at 1231. In all instances an agency allocates costs and
provides for a related sharing of revenues.

In these more traditional instances, transportation carri-
ers and communications firms entitled to revenues under
rate divisions or cost allocations might bring lawsuits under
§207, or the equivalent sections of the Interstate Commerce
Act, and obtain compensation or damages. See, e. g., Allnet
Communication Serv., Inc. v. National Exch. Carrier Assn.,
Inc., 965 F. 2d 1118, 1122 (CADC 1992) (§ 207); Southwestern
Bell Tel. Co., supra, at 305 (same); Chicago & North Western
Transp. Co., supra, at 1224-1225 (Interstate Commerce Act
equivalent of §207). Again, the similarities support the rea-
sonableness of an agency’s bringing about a similar result
here. We do not suggest that the FCC is required to find
carriers’ failures to divide revenues to be §201(b) violations
in every instance. Cf. U. S. Telepacific Corp. v. Tel-America
of Salt Lake City, Inc., 19 FCC Red. 24552, 2455524556, and
n. 27 (2004) (citing cases). Nor do we suggest that every
violation of FCC regulations is an unjust and unreasonable
practice. Here there is an explicit statutory scheme, and
compensation of payphone operators is necessary to the
proper implementation of that scheme. Under these cir-
cumstances, the FCC’s finding that the failure to follow the
order is an unreasonable practice is well within its authority.
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There are, of course, differences between the present “un-
reasonable practice” classification and the similar more tradi-
tional regulatory subject matter we have just described.
For one thing, the connection between payphone operators
and long-distance carriers is not a traditional “through
route” between carriers. See §201(a). For another, as
Global Crossing’s amici point out, the word “practice” in
§201(b) has traditionally applied to a carrier practice that
(unlike the present one) is the subject of a carrier tariff—
1. e., a carrier agency filing that sets forth the carrier’s rates,
classifications, and practices. Brief for AT&T et al. as
Amici Curiae 8-11. We concede the differences. Indeed,
traditionally, the filing of tariffs was “the centerpiece” of the
“lCommunications] Act’s regulatory scheme.” MCI Tele-
commumnications Corp., 512 U.S., at 220. But we do not
concede that these differences require a different outcome.
Statutory changes enhancing the role of competition have
radically reduced the role that tariffs play in regulatory su-
pervision of what is now a mixed communications system—
a system that relies in part upon competition and in part
upon more traditional regulation. Yet when Congress re-
wrote the law to bring about these changes, it nonetheless
left §201(b) in place. That fact indicates that the statute
permits, indeed it suggests that Congress likely expected,
the FCC to pour new substantive wine into its old regulatory
bottles. See Policy and Rules Concerning the Interstate,
Interexchange Marketplace, 12 FCC Red. 15014, 15057, § 77
(1997) (despite the absence of tariffs, FCC’s §201 enforce-
ment obligations have not diminished); Boomer v. AT&T
Corp., 309 F. 3d 404, 422 (CA7 2002) (same). And this cir-
cumstance, by indicating that Congress did not forbid the
agency to apply §201(b) differently in the changed regula-
tory environment, is sufficient to convince us that the FCC’s
determination is lawful.

That is because we have made clear that where “Congress
would expect the agency to be able to speak with the force
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of law when it addresses ambiguity in the statute or fills a
space in the enacted law,” a court “is obliged to accept the
agency’s position if Congress has not previously spoken to
the point at issue and the agency’s interpretation” (or the
manner in which it fills the “gap”) is “reasonable.” United
States v. Mead Corp., 533 U.S. 218, 229 (2001); National
Cable & Telecommunications Assn., 545 U. S., at 980; Chev-
ron U S. A. Inc., 467 U.S. at 843-844. Congress, in
§201(b), delegated to the agency authority to “fill” a “gap,”
1. e., to apply §201 through regulations and orders with the
force of law. National Cable & Telecommunications Assn.,
supra, at 980-981. The circumstances mentioned above
make clear the absence of any relevant congressional prohibi-
tion. And, in light of the traditional regulatory similarities
that we have discussed, we can find nothing unreasonable
about the FCC’s §201(b) determination.

C

Global Crossing, its supporting amici, and the dissents
make several additional but ultimately unpersuasive argu-
ments. First, Global Crossing claims that §207 authorizes
only actions “seeking damages for statutory violations” and
not for “violations merely of regulations promulgated to
carry out statutory objectives.” Brief for Petitioner 12 (em-
phasis in original). The lawsuit before us, however, “seek[s]
damages for [a] statutory violatio[n],” namely, a violation of
§201(b)’s prohibition of an “unreasonable practice.” As we
have pointed out, supra, at 53-54, § 201(b)’s prohibitions have
long been thought to extend to rates that diverge from FCC
prescriptions, as well as rates or practices that are “unrea-
sonable” in light of their failure to reflect rules embodied in
an agency regulation. We have found no limitation of the
kind Global Crossing suggests.

Global Crossing seeks to draw support from Alexander v.
Sandoval, 532 U. S. 275 (2001), and Adams Fruit Co. v. Bar-
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rett, 494 U. S. 638 (1990), which, Global Crossing says, hold
that an agency cannot determine through regulation when a
private party may bring a federal court action. Those cases
do involve private actions, but they do not support Global
Crossing. The cases involve different statutes and different
regulations, and the Court made clear in each of those cases
that its holding relied on the specific statute before it. In
Sandoval, supra, at 288-289, the Court found that an implied
right of action to enforce one statutory provision, 42 U. S. C.
§2000d, did not extend to regulations implementing another,
§2000d-1. In contrast, here we are addressing the FCC’s
reasonable interpretation of ambiguous language in a sub-
stantive statutory provision, 47 U. S. C. §201(b), which Con-
gress expressly linked to the right of action provided in
§207. Nothing in Sandoval requires us to limit our defer-
ence to the FCC’s reasonable interpretation of §201(b); to
the contrary, as we noted in Sandoval, it is “meaningless to
talk about a separate cause of action to enforce the regula-
tions apart from the statute. A Congress that intends the
statute to be enforced through a private cause of action in-
tends the authoritative interpretation of the statute to be so
enforced as well.” 532 U. S., at 284. In Adams Fruit Co.,
supra, at 646-647, we rejected an agency interpretation of
the worker-protection statute at issue as contrary to “the
plain meaning of the statute’s language.” Given the differ-
ences in statutory language, context, and history, those two
cases are simply beside the point.

Our analysis does not change in this case simply because
the practice deemed unreasonable (and hence unlawful) in
the 2003 Payphone Order is in violation of an FCC regulation
adopted under authority of a separate statutory section,
§276. The FCC here, acting under the authority of §276,
has prescribed a particular rate (and a division of revenues)
applicable to a portion of a long-distance service, and it has
ordered carriers to reimburse payphone operators for the
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relevant portion of the service they jointly provide. But the
conclusion that it is “unreasonable” to fail so to reimburse is
not a § 276 conclusion; it is a §201(b) conclusion. And courts
have treated a carrier’s failure to follow closely analogous
agency rate and rate-division determinations as we treat the
matter at issue here. That is to say, the FCC properly im-
plements § 201(b) when it reasonably finds that the failure to
follow a Commission, e. g., rate or rate-division determina-
tion made under a different statutory provision is unjust or
unreasonable under §201(b). See, e. g., MCI Telecommumni-
cations Corp., 59 F. 3d, at 1414 (failure to follow a rate pro-
mulgated under §205 properly considered unreasonable
under §201(b)); see also Baltimore & O. R. Co. v. Alabama
Great Southern R. Co., 506 F. 2d 1265, 1270 (CADC 1974)
(statutory obligation to provide reasonable rate divisions is
“implemented by orders of the ICC” issued pursuant to a
separate statutory provision). Moreover, in resting our con-
clusion upon the analogy with rate setting and rate divisions,
the traditional, historical subject matter of §201(b), we avoid
authorizing the FCC to turn §§201(b) and 207 into a back-
door remedy for violation of FCC regulations.

Second, JUSTICE SCALIA, dissenting, says that the “only
serious issue presented by this case [is] whether a practice
that is not in and of itself unjust or unreasonable can be
rendered such (and thus rendered in violation of the Act it-
self) because it violates a substantive regulation of the Com-
mission.” Post, at 68. He answers this question “no,” be-
cause, in his view, a “violation of a substantive regulation
promulgated by the Commission is not a violation of the Act,
and thus does not give rise to a private cause of action.”
Post, at 69. We cannot accept either JUSTICE SCALIA’S
statement of the “serious issue” or his answer.

We do not accept his statement of the issue because
whether the practice is “in and of itself” unreasonable is ir-
relevant. The FCC has authoritatively ruled that carriers



Cite as: 550 U. S. 45 (2007) 61

Opinion of the Court

must compensate payphone operators. The only practice
before us, then, and the only one we consider, is the carrier’s
violation of that FCC regulation requiring the carrier to pay
the payphone operator a fair portion of the total cost of car-
rying a call that they jointly carried—each supplying a par-
tial portion of the total carriage. A practice of violating the
FCC’s order to pay a fair share would seem fairly character-
ized in ordinary English as an “unjust practice,” so why
should the FCC not call it the same under §201(b)?

Nor can we agree with JUSTICE SCALIA’s claim that a “vio-
lation of a substantive regulation promulgated by the Com-
mission is not a violation of” §201(b) of the Act when, as
here, the Commission has explicitly and reasonably ruled
that the particular regulatory violation does violate § 201(Db).
(Emphasis added.) And what has the substantive/interpre-
tive distinction that JUSTICE SCALIA emphasizes, ibid., to
do with the matter? There is certainly no reference to this
distinction in §201(b); the text does not suggest that, of
all violations of regulations, only violations of interpretive
regulations can amount to unjust or unreasonable practices.
Why believe that Congress, which scarcely knew of this dis-
tinction a century ago before the blossoming of administra-
tive law, would care which kind of regulation was at issue?
And even if this distinction were relevant, the FCC has long
set forth what we now would call “substantive” (or “legisla-
tive”) rules under §205. Cf. 1 R. Pierce, Administrative
Law Treatise §6.4, p. 325 (4th ed. 2002); post, at 70. And
violations of those substantive § 205 regulations have clearly
been deemed violations of §201(b). E.g., MCI Telecommu-
nications Corp., 59 F. 3d, at 1414. Conversely, we have
found no case at all in which a private plaintiff was kept out
of federal court because the §201(b) violation it challenged
took the form of a “substantive regulation” rather than an
“interpretive regulation.” Insofar as JUSTICE SCALIA uses
adjectives such as “traditional” or “textually based” to de-
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scribe his distinctions, post, at 71, and “novel” or “absurd” to
describe ours, post, at 72, 68, we would simply note our
disagreement.

We concede that JUSTICE SCALIA cites three sources in
support of his theory. See post, at 69-70. But, in our view,
those sources offer him no support. None of those sources
involved an FCC application of, or an FCC interpretation of,
the section at issue here, namely, §201(b). Nor did any in-
volve a regulation—substantive or interpretive—promul-
gated subsequent to the authority of §201(b). Thus none is
relevant to the case at hand. See APCC Servs., Inc. v.
Sprint Communications Co., 418 F. 3d 1238, 1247 (CADC
2005) (per curiam) (“There was no authoritative interpreta-
tion of §201(b) in this case”), cert. pending, No. 05-766;*
Greene v. Sprint Communications Co., 340 F. 3d 1047, 1052
(CA9 2003) (violation of substantive regulation does not vio-
late §276; silent as to §201(b)). The single judge who
thought that the FCC had authoritatively interpreted
§201(b) (as has occurred in the case before us) would have
reached the same conclusion that we do. APCC Servs., Inc.,
supra, at 1254 (D. H. Ginsburg, C. J., dissenting) (finding a
private cause of action, because there was “clearly an author-
itative interpretation of §201(b)” that deemed the practice
in question unlawful). See also Huber §3.14.3, p. 317 (no
discussion of §201(b)).

Third, JUSTICE THOMAS (Who also does not adopt JUSTICE
SCALIA’s arguments) disagrees with the FCC’s interpreta-
tion of the term “practice.” He, along with Global Crossing,
claims instead that §§201(a) and (b) concern only practices
that harm carrier customers, not carrier suppliers. Post, at
67-70 (SCALIA, J., dissenting); Brief for Petitioner 37-38. But
that is not what those sections say. Nor does history offer
this position significant support. A violation of a regulation
or order dividing rates among railroads, for example, would

*[REPORTER’S NOTE: For the April 23, 2007, order granting certiorari,
vacating the judgment, and remanding APCC Servs., see post, p. 901.]
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likely have harmed another carrier, not a shipper. See, e. g.,
Chicago & North Western Transp. Co., 609 F. 2d, at 1225,
1226 (“Act . . . provides for the regulation of inter-carrier
relations as a part of its general rate policy”). Once one
takes account of this fact, it seems reasonable, not unreason-
able, to include as a §201(b) (and § 207) beneficiary a firm that
performs services roughly analogous to the transportation of
one segment of a longer call. We are not here dealing with
a firm that supplies office supplies or manual labor. Cf.,, e. g.,
Missouri Pacific R. Co. v. Norwood, 283 U. S. 249, 257 (1931)
(“practice” in §1 of the Interstate Commerce Act does not
encompass employment decisions). The long-distance car-
rier ordered by the FCC to compensate the payphone opera-
tor is so ordered in its role as a provider of communications
services, not as a consumer of office supplies or the like. It
is precisely because the carrier and the payphone operator
jointly provide a communications service to the caller that
the carrier is ordered to share with the payphone operator
the revenue that only the carrier is permitted to demand
from the caller. Cf. Cable & Wireless P. L. C., 166 F. 3d, at
1231 (finding that §201(b) enables the Commission to regu-
late not “only the terms on which U. S. carriers offer tele-
communication services to the public,” but also “the prices
U. S. carriers pay” to foreign carriers providing the foreign
segment of an international call).

Fourth, Global Crossing argues that the FCC’s “unreason-
able practice” determination is unlawful because it is inade-
quately reasoned. We concede that the FCC’s initial opinion
simply states that the carrier’s practice is unreasonable
under §201(b). But the context and cross-referenced opin-
ions, 2003 Payphone Order, 18 FCC Red., at 19990, § 32 (cit-
ing American Public Communications Council v. FCC, 215
F. 3d 51, 56 (CADC 2000)), make the FCC’s rationale obvious,
namely, that in light of the history that we set forth supra,
at 53-54, it is unreasonable for a carrier to violate the FCC’s
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mandate that it pay compensation. See also In re APCC
Servs., Inc. v. NetworkIP, LLC, 21 FCC Red. 10488, 10493—
10495, 19 13-16 (2006) (spelling out the reasoning).

Fifth, Global Crossing argues that a different statutory
provision, § 276, see supra, at 51, prohibits the FCC’s § 201(b)
classification. Brief for Petitioner 26-28. But §276 simply
requires the FCC to “take all actions necessary . . . to pre-
scribe regulations that . . . establish a per call compensation
plan to ensure” that payphone operators “are fairly compen-
sated.” 47 U.S. C. §276(b)(1). It nowhere forbids the FCC
to rely on §201(b). Rather, by helping to secure enforce-
ment of the mandated regulations the FCC furthers basic
§276 purposes.

Finally, Global Crossing seeks to rest its claim of a §276
prohibition upon the fact that § 276 requires regulations that
secure compensation for “every completed intrastate,” as
well as every “interstate,” payphone-related call, while
§201(b) (referring to §201(a)) extends only to “interstate
or foreign” communication. Brief for Petitioner 37. But
Global Crossing makes too much of too little. We can as-
sume (for argument’s sake) that §201(b) may consequently
apply only to a portion of the Compensation Order’s require-
ments. But cf, e.g., Louisiana Pub. Serv. Comm’n, 476
U.S., at 375, n. 4 (suggesting approval of FCC authority
where it is “not possible to separate the interstate and the
intrastate components”). But even if that is so (and we re-
peat that we do not decide this question), the FCC’s classifi-
cation will help to achieve a substantial portion of its §276
compensatory mission. And we cannot imagine why Con-
gress would have (implicitly in this §276 language) wished
to prohibit the FCC from concluding that an interstate half
loaf is better than none.

For these reasons, the judgment of the Ninth Circuit is
affirmed.

It is so ordered.
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APPENDIXES TO OPINION OF THE COURT
A

In re Implementation of the Pay Telephone Reclassification
and Compensation Provisions of the Telecommunications
Act of 1996, 14 FCC Red. 2545, 2631-2632, 19 190-191 (1999)
(Compensation Order).

In re the Pay Telephone Reclassification and Compensation
Provisions of the Telecommunications Act of 1996, 18 FCC
Red. 19975, 19990, § 32 (2003) (2003 Payphone Order).

B
Communications Act §201:

“(a) It shall be the duty of every common carrier en-
gaged in interstate or foreign communication by wire or
radio to furnish such communication service upon rea-
sonable request therefor; and, in accordance with the or-
ders of the Commission, in cases where the Commission,
after opportunity for hearing, finds such action neces-
sary or desirable in the public interest, to establish
physical connections with other carriers, to establish
through routes and charges applicable thereto and the
divisions of such charges, and to establish and provide
facilities and regulations for operating such through
routes.

“(b) All charges, practices, classifications, and regula-
tions for and in connection with such communication
service, shall be just and reasonable, and any such
charge, practice, classification, or regulation that is un-
just or unreasonable is declared to be unlawful: Pro-
vided, That communications by wire or radio subject to
this chapter may be classified into day, night, repeated,
unrepeated, letter, commercial, press, Government, and
such other classes as the Commission may decide to be
just and reasonable, and different charges may be made
for the different classes of communications: Provided
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Sfurther, That nothing in this chapter or in any other
provision of law shall be construed to prevent a common
carrier subject to this chapter from entering into or
operating under any contract with any common carrier
not subject to this chapter, for the exchange of their
services, if the Commission is of the opinion that such
contract is not contrary to the public interest: Provided
further, That nothing in this chapter or in any other
provision of law shall prevent a common carrier subject
to this chapter from furnishing reports of positions of
ships at sea to newspapers of general circulation, either
at a nominal charge or without charge, provided the
name of such common carrier is displayed along with
such ship position reports. The Commission may pre-
scribe such rules and regulations as may be necessary
in the public interest to carry out the provisions of this
chapter.” 47 U.S. C. §201.

Communications Act §206:

“In case any common carrier shall do, or cause or per-
mit to be done, any act, matter, or thing in this chapter
prohibited or declared to be unlawful, or shall omit to
do any act, matter, or thing in this chapter required to
be done, such common carrier shall be liable to the per-
son or persons injured thereby for the full amount of
damages sustained in consequence of any such violation
of the provisions of this chapter, together with a reason-
able counsel or attorney’s fee, to be fixed by the court in
every case of recovery, which attorney’s fee shall be
taxed and collected as part of the costs in the case.” 47
U. S. C. §206.

Communications Act §207:

“Any person claiming to be damaged by any common
carrier subject to the provisions of this chapter may
either make complaint to the Commission as hereinafter
provided for, or may bring suit for the recovery of the
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damages for which such common carrier may be liable
under the provisions of this chapter, in any district court
of the United States of competent jurisdiction; but such
person shall not have the right to pursue both such rem-
edies.” 47 U.S. C. §207.

JUSTICE SCALIA, dissenting.

Section 276(b)(1)(A) of the Communications Act of 1934, as
added by the Telecommunications Act of 1996, instructed the
Federal Communications Commission (FCC or Commission)
to issue regulations establishing a plan to compensate pay-
phone operators, leaving it up to the FCC to prescribe who
should pay and how much. Pursuant to that authority, the
FCC promulgated a substantive regulation that required
carriers to compensate payphone operators at a rate of 24
cents per call (the payphone-compensation regulation). The
FCC subsequently declared a carrier’s failure to comply with
the payphone-compensation regulation to be unlawful under
§201(b) of the Act (which prohibits certain “unjust or unrea-
sonable” practices) and privately actionable under §206 of
the Act (which establishes a private cause of action for viola-
tions of the Act). Today’s judgment can be defended only
by accepting either of two propositions with respect to these
laws: (1) that a carrier’s failure to pay the prescribed com-
pensation, in and of itself and apart from the Commission’s
payphone-compensation regulation, is an unjust or unreason-
able practice in violation of §201(b); or (2) that a carrier’s
failure to pay the prescribed compensation is an “unjust or
unreasonable” practice under § 201(b) because it violates the
Commission’s payphone-compensation regulation.

The Court coyly avoids rejecting the first proposition.
But make no mistake: that proposition is utterly implausible,
which is perhaps why it is nowhere to be found in the FCC’s
opinion. The unjustness or unreasonableness in this case,
if any, consists precisely of violating the FCC’s payphone-
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compensation regulation.! Absent that regulation, it would
be neither unjust nor unreasonable for a carrier to decline to
act as collection agent for payphone companies. The person
using the services of the payphone company to obtain access
to the carrier’s network is not the carrier but the caller. It
is absurd to suggest some natural obligation on the part of
the carrier to identify payphone use, bill its customer for that
use, and forward the proceeds to the payphone company.
As a regulatory command, that makes sense (though the
free-rider problem might have been solved in some other
fashion); but, absent the Commission’s substantive regula-
tion, it would be in no way unjust or unreasonable for the
carrier to do nothing. Indeed, if a carrier’s failure to pay
payphone compensation had been unjust or unreasonable in
its own right, the Commission’s payphone-compensation reg-
ulation would have been unnecessary, and the payphone com-
panies could have sued directly for violation of §201(b).

The only serious issue presented by this case relates to
the second proposition: whether a practice that is not in and
of itself unjust or unreasonable can be rendered such (and
thus rendered in violation of the Act itself) because it vio-
lates a substantive regulation of the Commission. Today’s
opinion seems to answer that question in the affirmative, at
least with respect to the particular regulation at issue here.

1See In re the Pay Telephone Reclassification and Compensation Pro-
visions of the Telecommunications Act of 1996, 18 FCC Red. 19975, 19990,
132 (2003) (“[Flailure to pay in accordance with the Commission’s pay-
phone rules, such as the rules expressly requiring such payment . . . consti-
tutes . . . an unjust and unreasonable practice in violation of section
201(b)”); In re APCC Servs., Inc. v. NetworkIP, LLC, 21 FCC Red. 10488,
10493, 915 (2006) (“[Flailure to pay payphone compensation rises to the
level of being ‘unjust and unreasonable’” because it is “a direct violation
of Commission rules”); id., at 10493, § 15, and n. 46 (“The fact that a failure
to pay payphone compensation directly violates Commission rules spe-
cifically requiring such payment distinguishes this situation from other
situations where the Commission has repeatedly declined to entertain
‘collection actions’”).
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That conclusion, however, conflicts with the Communications
Act’s carefully delineated remedial scheme. The Act draws
a clear distinction between private actions to enforce inter-
pretive requlations (by which I mean regulations that rea-
sonably and authoritatively construe the statute itself) and
private actions to enforce substantive requlations (by which
I mean regulations promulgated pursuant to an express dele-
gation of authority to impose freestanding legal obligations
beyond those created by the statute itself). Section 206 of
the Act establishes a private cause of action for violations of
the Act itself—and violation of an FCC regulation authorita-
tively interpreting the Act is a violation of the Act itself.
(As the Court explains, when it comes to regulations that
“reasonabl[y] [and] authoritatively construe the statute it-
self,” Alexander v. Sandoval, 532 U. S. 275, 284 (2001), “it is
‘meaningless to talk about a separate cause of action to en-
force the regulations apart from the statute.”” Ante, at 54
(quoting Sandoval, supra, at 284).) On the other hand, vio-
lation of a substantive regulation promulgated by the Com-
mission is not a violation of the Act, and thus does not give
rise to a private cause of action under §206. See, e.g.,
APCC Servs., Inc. v. Sprint Communications Co., 418 F. 3d
1238, 1247 (CADC 2005) (per curiam), cert. pending,
No. 05-766; Greene v. Sprint Communications Co., 340 F. 3d
1047, 1052 (CA9 2003), cert. denied, 541 U. S. 988 (2004);
P. Huber, M. Kellogg, & J. Thorne, Federal Telecommuni-
cations Law §3.14.3 (2d ed. 1999).2 That is why Congress

2The Court asserts that “[nJone of th[ese] [cases] involved an FCC appli-
cation of, or an FCC interpretation of, the section at issue here, namely,
§201(b)[,] [nJor did any involve a regulation—substantive or interpretive—
promulgated subsequent to the authority of §201(b).” Amnte, at 62. 1
agree. They involved the payphone-compensation regulation, which was
not promulgated pursuant to § 201(b), but pursuant to §276. The relevant
point is that violations of substantive regulations are not directly action-
able under §206.

[REPORTER’S NOTE: For the April 23, 2007, order granting certiorari,
vacating the judgment, and remanding APCC Servs., see post, p. 901.]
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has separately created private rights of action for violation
of certain substantive regulations. See, e.g., 47 U.S.C.
§227(b)(3) (violation of substantive regulations prescribed
under §227(b) (2000 ed. and Supp. I11)); §227(c)(5) (violation
of substantive regulations prescribed under § 227(c)). These
do not include the payphone-compensation regulation au-
thorized by §276(b).

There is no doubt that interpretive rules can be issued
pursuant to § 201(b)—that is, rules which specify that certain
practices are in and of themselves “unjust or unreasonable.”
Orders issued under § 205 of the Act, see ante, at 60, which
authorizes the FCC, upon finding that a practice will be un-
Jjust and unreasonable, to order the carrier to adopt a just
and reasonable practice in its place, similarly implement the
statute’s proscription against unjust or unreasonable prac-
tices. But, as explained above, the payphone-compensation
regulation does not implement §201(b) and is not predicated
on a finding of what would be unjust and unreasonable ab-
sent the regulation.

The Court naively describes the question posed by this
case as follows: Since “[a] practice of violating the FCC’s
order to pay a fair share would seem fairly characterized in
ordinary English as an ‘unjust practice,” . . . why should the
FCC not call it the same under §201(b)?” Ante, at 61.
There are at least three reasons why it is not as simple as
that. (1) There has been no FCC “order” in the ordinary
sense, see 5 U.S. C. §551(6), but only an FCC regulation.?
That is to say, the FCC has never determined that petitioner
is in violation of its regulation and ordered compliance.
Rather, respondent has alleged such a violation and has

3The Court’s departure from ordinary usage is made possible by the
fact that “[tlhe FCC commonly adopts rules in opinions called ‘orders.””
New England Tel. & Tel. Co. v. Public Util. Comm™n of Me., 742 F. 2d 1,
8-9 (CA1 1984) (Breyer, J.). If there had been violation of an FCC order
in this case, a private action would have been available under §407 of
the Act.
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brought that allegation directly to District Court without
prior agency adjudication. (2) The “practice of violating”
virtually any FCC regulation can be characterized (“in ordi-
nary English”) as an “unjust practice”—or if not that, then
an “unreasonable practice”—so that all FCC regulations
become subject to private damages actions. Thus, the tradi-
tional (and textually based) distinction between private en-
forceability of interpretive rules and private nonenforceabil-
ity of substantive rules is effectively destroyed. And (3) it
is not up to the FCC to “call it” an unjust practice or not.
If it were, agency discretion might limit the regulations
available for harassing litigation by telecommunications com-
petitors. In fact, however, the practice of violating one or
another substantive rule either is or is not an unjust or un-
reasonable practice under §201(b). The Commission is enti-
tled to Chevron deference with respect to that determination
at the margins, see Chevron U.S. A. Inc. v. Natural Re-
sources Defense Council, Inc., 467 U.S. 837 (1984), but it
will always remain within the power of private parties to go
directly to court, asserting that a particular violation of a
substantive rule is (“in ordinary English”) “unjust” or “un-
reasonable” and hence provides the basis for suit under
§201(b).

The Court asks (more naively still) “what has the substan-
tive/interpretive distinction that [this dissent] emphasizes to
do with the matter? There is certainly no reference to this
distinction in §201(b) . . . . Why believe that Congress,
which scarcely knew of this distinction a century ago before
the blossoming of administrative law, would care which kind
of regulation was at issue?” Amnte, at 61 (citation omitted).
The answer to these questions is obvious. Section 206
(which was enacted at the same time as § 201(b), see 48 Stat.
1070, 1072) does not explicitly refer to the distinction be-
tween interpretive and substantive regulations. And yet
the Court acknowledges that, while a violation of an inter-
pretive regulation is actionable under § 206 (as a violation of
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the statute itself), a violation of a substantive regulation is
not. (Were this not true, the Court’s lengthy discussion of
§201(b) would be wholly unnecessary because violation of
the payphone-compensation regulation would be directly ac-
tionable under §206.) The Court evidently believes that
Congress went out of its way to exclude from §206 private
actions that did not charge violation of the Act itself (or regu-
lations that authoritatively interpret the Act) but was per-
fectly willing to have those very same private actions
brought in through the back door of §201(b) as an “interpre-
tation” of “unjust or unreasonable practice.” It does not
take familiarity with “the blossoming of administrative law”
to perceive that this would be nonsensical.

Seemingly aware that it is in danger of rendering the limi-
tation upon §206 a nullity, the Court seeks to limit its novel
approval of private actions for violation of substantive rules
to substantive rules that are “analog/ous] with rate setting
and rate divisions, the traditional, historical subject matter
of §201(b),” ante, at 60 (emphasis added). There is abso-
lutely no basis in the statute for this distinction (nor is it
anywhere to be found in the FCC’s opinion). As I have de-
scribed earlier, interpretive regulations are privately en-
forceable because to violate them is to violate the Act, within
the meaning of the private-suit provision of §206. That a
substantive regulation is analogous to traditional interpre-
tive regulations, in the sense of dealing with subjects that
those regulations have traditionally addressed, is supremely

4The Court further asserts that “the FCC has long set forth what
we now would call ‘substantive’ (or ‘legislative’) rules under §205,” “viola-
tions of [which] . . . have clearly been deemed violations of §201(b),” ante,
at 61. The §205 orders to which the Court refers are not substantive in
the relevant sense because they interpret §$201(D)’s prohibition against
unjust and unreasonable rates or practices. See ante, at 53 (§205 “au-
thoriz[es] the FCC to prescribe reasonable rates and practices in order
to preclude rates or practices that violate §201(b)”). The payphone-
compensation regulation, by contrast, does not interpret §201(b) or any
other statutory provision.



Cite as: 550 U. S. 45 (2007) 73

SCALIA, J., dissenting

irrelevant to whether violation of the substantive regulation
1s a violation of the Act—which is the only pertinent inquiry.
The only thing to be said for the Court’s inventive distinction
is that it enables its holding to stand without massive dam-
age to the statutory scheme. Better an irrational limitation,
I suppose, than no limitation at all; even though it is unclear
how restrictive that limitation will turn out to be. What
other substantive regulations are out there, one wonders,
that can be regarded as “analogous” to actions the Commis-
sion has traditionally taken through interpretive regulations
under §201(b)?

It is difficult to comprehend what public good the Court
thinks it is achieving by its introduction of an unprincipled
exception into what has hitherto been a clearly understood
statutory scheme. Even without the availability of private
remedies, the payphone-compensation regulation would
hardly go unenforced. The Commission is authorized to im-
pose civil forfeiture penalties of up to $100,000 per violation
(or per day, for continuing violations) against common carri-
ers that “willfully or repeatedly fai[l] to comply with ... any
rule, regulation, or order issued by the Commission.” 47
U.S. C. §503(b)(1)(B). And the Commission can even place
enforcement in private hands by issuing a privately enforce-
able order forbidding continued violation. See §§154(i),
276(b)(1)(A), 407. Such an order, however, would require a
prior Commission adjudication that the regulation had been
violated, thus leaving that determination in the hands of the
agency rather than a court, and preventing the unjustified
private suits that today’s decision allows.

I would hold that a private action to enforce an FCC regu-
lation under §§201(b) and 206 does not lie unless the regu-
lated practice is “unjust or unreasonable” in its own right
and apart from the fact that a substantive regulation of the
Commission has prohibited it. As the practice regulated by
the payphone-compensation regulation does not plausibly fit
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that description, I would reverse the judgment of the Court
of Appeals.

JUSTICE THOMAS, dissenting.

The Court holds that failure to pay a payphone operator
for coinless calls is an “unjust or unreasonable” “practice”
under 47 U.S.C. §201(b). Properly understood, however,
§201 does not reach the conduct at issue here. Failing to
pay is not a “practice” under § 201 because that section reg-
ulates the activities of telecommunications firms in their
role as providers of telecommunications services. As such,
§201(b) does not reach the behavior of telecommunication
firms in other aspects of their business. 1 respectfully
dissent.

I

The meaning of § 201(b) of the Communications Act of 1934
becomes clear when read, as it should be, as a part of the
entirety of §201. Subsection (a) sets out the duties and
broad discretionary powers of a common carrier:

“It shall be the duty of every common carrier engaged
in interstate or foreign communication by wire or radio
to furnish such communication service upon reasonable
request therefor; and . . . to establish physical connec-
tions with other carriers, to establish through routes
and charges applicable thereto and the divisions of such
charges, and to establish and provide facilities and regu-
lations for operating such through routes.”

Immediately following that description of duties and powers,
subsection (b) requires:

“All charges, practices, classifications, and regulations
for and in connection with such communication service,
shall be just and reasonable, and any such charge, prac-
tice, classification, or regulation that is unjust or unrea-
sonable is declared to be unlawful . . ..”
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The “charges, practices, classifications, and regulations” re-
ferred to in subsection (b) are those “establishled]” under
subsection (a). Having given common carriers discretionary
power to set charges and establish regulations in subsection
(a), Congress required in subsection (b) that the exercise of
this power be “just and reasonable.” Thus, unless failing to
pay a payphone operator arises from one of the duties under
subsection (a), it is not a “practice” within the meaning of
subsection (b).

Subsection (a) prescribes a carrier’s duty to render service
either to customers (“furnish[ing] . . . communication serv-
ice”) or to other carriers (e. g., “establish[ing] physical con-
nections”); it does not set out duties related to the receipt of
service from suppliers. Consequently, given the relation-
ship between subsections (a) and (b), subsection (b) covers
only those “practices” connected with the provision of serv-
ice to customers or other carriers. The Court embraced this
critical limitation in Missouri Pacific R. Co. v. Norwood, 283
U. S. 249 (1931), which held that the term “practice” means
a “‘practice’ in connection with the fixing of rates to be
charged and prescribing of service to be rendered by the
carriers.” Id., at 257. In Norwood, the Court interpreted
language from the Interstate Commerce Act (as amended by
the Mann-Elkins Act) that Congress just three years later
copied into the Communications Act. 283 U. S., at 253; see
§7 of the Mann-Elkins Act of 1910, 36 Stat. 546. In passing
the Communications Act, Congress may “be presumed to
have had knowledge” and to have approved of the Court’s
interpretation in Norwood. See Lorillard v. Pons, 434 U. S.
575, 581 (1978). As a result, the Supreme Court’s contempo-
raneous interpretation of “practice” should bear heavily on
our analysis.

Other terms in §201 support using Norwood’s restrictive
interpretation of “practice.” A word “is known by the com-
pany it keeps,” and one should not “ascrib[e] to one word a
meaning so broad that it is inconsistent with its accompany-
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ing words.” Gustafson v. Alloyd Co., 513 U.S. 561, 575
(1995). Of the quartet “charges, practices, classifications,
and regulations,” the terms “charges,” “classifications,” and
“regulations” could apply only to the party “furnish[ing]”
service. “[Clharges” refers to the charges for physical con-
nections and through routes. 47 U.S. C. §§201(a), 202(b).
“[R]egulations” relates to the operation of through routes.
§201(a). “[Cllassifications” refers to different sorts of com-
munications that carry different charges. §201(b). These
three terms involve either setting rules for the provision of
service or setting rates for that provision. In keeping with
the meaning of these terms, the term “practices” must refer
to only those practices “in connection with the fixing of rates
to be charged and prescribing of service to be rendered by
the carriers.” Norwood, supra, at 257.

The statutory provisions surrounding § 201 confirm this in-
terpretation. Section 203 requires that “[e]very common
carrier . . . shall . . . file with the Commission . . . schedules
showing all charges for itself and its connecting carriers . . .
and showing the classifications, practices, and regulations af-
fecting such charges.” See also §§204-205 (also using the
phrase “charge, classification, regulation, or practice” in the
tariff context). The “charges” referred to are those related
to a carrier’s own services. §203 (“charges for itself and
its connecting carriers”). The “classifications, practices, and
regulations” are also limited to a carrier’s own services.
Ibid. (applying only to practices “affecting such charges”).
In this context, “practices” must mean only those “in connec-
tion with the fixing of rates to be charged.” Norwood, 283
U.S., at 257. Section 202—outside of the tariff context—
also supports this limitation. It forbids discrimination “in
charges, practices, classifications, regulations, facilities, or
services.” Discrimination occurs with respect to a carrier’s
provision of service—not its purchasing of services from oth-
ers. I am unaware of any context in which §§202-205 were
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applied to conduct relating to the service that another party
provided to a telecommunications carrier.

In this case, Global Crossing has not provided any service
to Metrophones. Rather, Global Crossing has failed to pay
for a service that Metrophones supplied. The failure to pay
a supplier is not in any sense a “ ‘practice’ in connection with
the fixing of rates to be charged and prescribing of service
to be rendered by the carriers.” Id., at 257. Accordingly,
Global Crossing has not engaged in a practice under subsec-
tion (b) because the failure to pay has not come in connection
with its provision of service or setting of rates within the
meaning of subsection (a). On this understanding of §201,
Global Crossing’s failure to pay Metrophones is not a statu-
tory violation. All that remains is a regulatory violation,
which does not provide Metrophones a private right of action
under §207.1

II

The majority suggests that deference under Chevron
U S. A. Inc. v. Natural Resources Defense Council, Inc., 467
U. S. 837 (1984), compels its conclusion that a carrier’s refusal
to pay a payphone operator is unreasonable. But “unjust or
unreasonable” is a statutory term, §201(b), and a court may
not, in the name of deference, abdicate its responsibility to
interpret a statute. Under Chevron, an agency is due no
deference until the court analyzes the statute and deter-
mines that Congress did not speak directly to the issue
under consideration:

“The judiciary is the final authority on issues of statu-
tory construction and must reject administrative con-

1 Other enforcement mechanisms exist to redress Global Crossing’s fail-
ure to pay. The Federal Communications Commission (FCC) has the
power to impose fines under 47 U. S. C. §§503(b)(1)(B) and (2)(B). In addi-
tion, the FCC may have the authority to create an administrative right of
action under §276(b)(1) (giving the FCC power to “take all actions neces-
sary” to “establish a per call compensation plan” that ensures “all pay-
phone service providers are fairly compensated”).
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structions which are contrary to clear congressional
intent. . . . If a court, employing traditional tools of stat-
utory construction, ascertains that Congress had an in-
tention on the precise question at issue, that intention is
the law and must be given effect.” Id., at 843, n. 9.

The majority spends one short paragraph analyzing the
relevant provisions of the Communications Act to determine
whether a refusal to pay is an “‘unjust or unreasonable’”
“‘practice.”” Ante, at 53. Its entire statutory analysis is
essentially encompassed in a single sentence in that para-
graph: “That is to say, in ordinary English, one can call a
refusal to pay Commission-ordered compensation despite
having received a benefit from the payphone operator a
‘practice . . . in connection with [furnishing a] communication
service .. .thatis...unreasonable.’” Amnte, at 55 (omissions
and modifications in original). This analysis ignores the in-
teraction between §201(a) and §201(b), supra, at 74-75; it
ignores the three terms surrounding the word “practice” and
the context those terms provide, supra, at 76; it ignores the
use of the term “practice” in nearby statutory provisions,
such as §§202-205, supra, at 76-77; and it ignores the under-
standing of the term “practice” at the time Congress enacted
the Communications Act, supra, at 75.

After breezing by the text of the statutory provisions at
issue, the majority cites lower court cases to claim that “the
underlying regulated activity at issue here resembles activ-
ity that both transportation and communications agencies
have long regulated.” Amnte, at 55. It argues that these
cases demonstrate that “communications firms entitled to
revenues under rate divisions or cost allocations might bring
lawsuits under §207 . . . and obtain compensation or dam-
ages.” Ante, at 56 (citing Allnet Communication Serv., Inc.
v. National Exch. Carrier Assn., Inc., 965 F. 2d 1118 (CADC
1992), and Southwestern Bell Tel. Co. v. Allnet Communica-
tions Servs., Inc., 789 F. Supp. 302 (ED Mo. 1992)). But in
both cases, the only issue before the court was whether the
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lawsuit should be dismissed because the FCC had primary
jurisdiction; and in both cases, the answer was yes. Allnet,
supra, at 1120-1123; Southwestern Bell, supra, at 304-306.
The Court’s reliance on these cases is thus entirely misplaced
because both courts found they lacked jurisdiction; the cases
do not address §201 at all—the interpretation of which is the
sole question in this case; and both cases assume without
deciding that § 207 applies, thus not grappling with the point
for which the majority claims its support.?

II1

Finally, independent of the FCC’s interpretation of the
language “unjust or unreasonable” “practice,” the FCC’s in-
terpretation is unreasonable because it regulates both in-
terstate and intrastate calls. The unjust-and-unreasonable
requirement of §201(b) applies only to “practices . . . in con-
nection with such communication service,” and the term
“such communication service” refers to “interstate or foreign
communication by wire or radio” in §201(a) (emphasis
added). Disregarding this limitation, the FCC has applied
its rule to both interstate and intrastate calls. 47 CFR
§64.1300 (2005). In light of the fact that the statute ex-
plicitly limits “unjust or unreasonable” “practices” to those
involving “interstate or foreign communication,” the FCC’s
application of §201(b) to intrastate calls is plainly an
unreasonable interpretation of the statute. To make mat-
ters worse, the FCC has not even bothered to explain its
clear misinterpretation. See In re Pay Telephone Reclassi-

2The majority’s citation to Chicago & North Western Transp. Co. v. At-
chison, T. & S. F. R. Co., 609 F. 2d 1221 (CAT 1979), is similarly misplaced.
There, the Court of Appeals interpreted the meaning of the statutory re-
quirement to “‘establish just, reasonable, and equitable divisions’” under
the Interstate Commerce Act. Id., at 1224. It is difficult to understand
why the Seventh Circuit’s interpretation of different statutory language
is relevant to the question we face in this case.
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fication and Compensation Provisions of the Telecommuni-
cations Act of 1996, 18 FCC Red. 19975 (2003).

The majority avoids directly addressing this argument by
stating there is no reason “to prohibit the FCC from conclud-
ing that an interstate half loaf is better than none.” Amnte,
at 64. But if the FCC’s rule is unreasonable, Metrophones
should not be able to recover for intrastate calls in a suit
under §207. Because intrastate calls cannot be the subject
of an “unjust or unreasonable” practice under § 201, there is
no private right of action to recover for them, and the Court
should cut off that half of the loaf. By sidestepping this
issue, the majority gives the lower court no guidance about
how to handle intrastate calls on remand.

Iv

Because the majority allows the FCC to interpret the
Communications Act in a way that contradicts the unambigu-
ous text, I respectfully dissent.
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The Federal Impact Aid Program provides financial assistance to local
school districts whose ability to finance public school education is ad-
versely affected by a federal presence. The statute prohibits a State
from offsetting this federal aid by reducing state aid to a local district.
To avoid unreasonably interfering with a state program that seeks to
equalize per-pupil expenditures, the statute contains an exception per-
mitting a State to reduce its own local funding on account of the federal
aid where the Secretary of Education finds that the state program
“equalizes expenditures” among local school districts. 20 U.S.C.
§7709(b)(1). The Secretary is required to use a formula that compares
the local school district with the greatest per-pupil expenditures in a
State to the school district with the smallest per-pupil expenditures. If
the former does not exceed the latter by more than 25 percent, the state
program qualifies as one that “equalizes expenditures.” In making
this determination, the Secretary must, inter alia, “disregard [school
districts] with per-pupil expenditures . . . above the 95th percentile
or below the 5th percentile of such expenditures in the State.”
§7709(b)(2)(B)(i). Regulations first promulgated 30 years ago provide
that the Secretary will first create a list of school districts ranked in
order of per-pupil expenditure; then identify the relevant percentile cut-
off point on that list based on a specific (95th or 5th) percentile of student
population—essentially identifying those districts whose students ac-
count for the 5 percent of the State’s total student population that lies
at both the high and low ends of the spending distribution; and finally
compare the highest spending and lowest spending of the remaining
school districts to see whether they satisfy the statute’s requirement
that the disparity between them not exceed 25 percent.

Using this formula, Department of Education officials ranked New
Mexico’s 89 local school districts in order of per-pupil spending for fiscal
year 1998, excluding 17 schools at the top because they contained (cumu-
latively) less than 5 percent of the student population and an additional
6 districts at the bottom. The remaining 66 districts accounted for ap-
proximately 90 percent of the State’s student population. Because the
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disparity between the highest and lowest of the remaining districts was
less than 25 percent, the State’s program “equalize[d] expenditures,”
and the State could offset federal impact aid by reducing its aid to indi-
vidual districts. Seeking further review, petitioner school districts
(Zuni) claimed that the calculations were correct under the regulations,
but that the regulations were inconsistent with the authorizing statute
because the Department must calculate the 95th and 5th percentile cut-
offs based solely on the number of school districts without considering
the number of pupils in those districts. A Department Administrative
Law Judge and the Secretary both rejected this challenge, and the en
banc Tenth Circuit ultimately affirmed.

Held: The statute permits the Secretary to identify the school districts

that should be “disregard[ed]” by looking to the number of the district’s
pupils as well as to the size of the district’s expenditures per pupil.
Pp. 89-100.

(@) The “disregard” instruction’s history and purpose indicate that the
Secretary’s calculation formula is a reasonable method that carries out
Congress’ likely intent in enacting the statutory provision. For one
thing, that method is the kind of highly technical, specialized interstitial
matter that Congress does not decide itself, but delegates to specialized
agencies to decide. For another, the statute’s history strongly supports
the Secretary. The present statutory language originated in draft leg-
islation sent by the Secretary himself, which Congress adopted without
comment or clarification. No one at the time—no Member of Congress,
no Department of Education official, no school district or State—ex-
pressed the view that this statutory language was intended to require,
or did require, the Secretary to change the Department’s system of cal-
culation, a system that the Department and school districts across the
Nation had followed for nearly 20 years. Finally, the purpose of the
disregard instruction, which is evident in the language of the present
statute, is to exclude statistical outliers. Viewed in terms of this pur-
pose, the Secretary’s calculation method is reasonable, while the reason-
ableness of Zuni’s proposed method is more doubtful as the then-
Commissioner of Education explained when he considered the matter in
1976. Pp. 89-93.

(b) The Secretary’s method falls within the scope of the statute’s plain
language. Neither the legislative history nor the reasonableness of the
Secretary’s method would be determinative if the statute’s plain lan-
guage unambiguously indicated Congress’ intent to foreclose the Secre-
tary’s interpretation. See Chevron U. S. A. Inc. v. Natural Resources
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Defense Council, Inc., 467 U. S. 837, 842-843. That is not the case here.
Section 7709(b)(2)(B)(i)’s phrase “above the 95th percentile . . . of . . .
[per-pupil] expenditures” (emphasis added) limits the Secretary to cal-
culation methods involving per-pupil expenditures. It does not tell the
Secretary which of several possible methods the Department must use,
nor rule out the Secretary’s present formula, which distributes districts
in accordance with per-pupil expenditures, while essentially weighting
each district to reflect the number of pupils it contains. This interpre-
tation is supported by dictionary definitions of “percentile,” and by the
fact that Congress, in other statutes, has clarified the matter at issue to
avoid comparable ambiguity. Moreover, “[almbiguity is a creature not
[just] of definitional possibilities but [also] of statutory context.”
Brown v. Gardner, 513 U. S. 115, 118. Context here indicates that both
students and school districts are of concern to the statute, and, thus, the
disregard instruction can include within its scope the distribution of a
ranked population consisting of pupils (or of school districts weighted
by pupils), not just a ranked distribution of unweighted school districts
alone. Finally, this Court is reassured by the fact that no group of
statisticians, nor any individual statistician, has said directly in briefs,
or indirectly through citation, that the language in question cannot be
read the way it is interpreted here. Pp. 93-100.

437 F. 3d 1289, affirmed.

BREYER, J., delivered the opinion of the Court, in which STEVENS,
KENNEDY, GINSBURG, and ALITO, JJ., joined. STEVENS, J., filed a concur-
ring opinion, post, p. 104. KENNEDY, J., filed a concurring opinion, in
which ALITO, J., joined, post, p. 107. SCALIA, J., filed a dissenting opinion,
in which ROBERTS, C. J., and THOMAS, J., joined, and in which SOUTER, J.,
joined as to Part I, post, p. 108. SOUTER, J., filed a dissenting opinion,
post, p. 123.

Ronald J. VanAmberg argued the cause for petitioners.
With him on the briefs were C. Bryant Rogers and George
W. Kozeliski.

Sri Srintvasan argued the cause for the federal respond-
ent. With him on the brief were Solicitor General Clement,
Assistant Attorney General Keisler, Deputy Solicitor Gen-
eral Kneedler, Peter R. Maier, Kent D. Talbert, and Stephen
H. Freid.
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Leigh M. Manasevit, Special Assistant Attorney General
of New Mexico, argued the cause for the state respondent.
With him on the brief was Willie R. Brown.*

JUSTICE BREYER delivered the opinion of the Court.

A federal statute sets forth a method that the Secretary
of Education is to use when determining whether a State’s
public school funding program “equalizes expenditures”
throughout the State. The statute instructs the Secretary
to calculate the disparity in per-pupil expenditures among
local school districts in the State. But, when doing so, the
Secretary is to “disregard” school districts “with per-pupil
expenditures . . . above the 95th percentile or below the 5th
percentile of such expenditures . .. in the State.” 20 U. S. C.
§ 7709(b)(2)(B)(i) (emphasis added).

The question before us is whether the emphasized statu-
tory language permits the Secretary to identify the school
districts that should be “disregard[ed]” by looking to the
number of the district’s pupils as well as to the size of the
district’s expenditures per pupil. We conclude that it does.

I
A

The federal Impact Aid Act, 108 Stat. 3749, as amended,
20 U. S. C. §7701 et seq., provides financial assistance to local
school districts whose ability to finance public school educa-
tion is adversely affected by a federal presence. Federal aid
is available to districts, for example, where a significant
amount of federal land is exempt from local property taxes,
or where the federal presence is responsible for an increase
in school-age children (say, of armed forces personnel) whom

*Briefs of amici curiae were filed for the State of Alaska by Craig
J. Tillery, Acting Attorney General, and Kathleen Strasbaugh, Assistant
Attorney General; and for New Mexico Public School Districts by Thomas
C. Bird.
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local schools must educate. See §7701 (2000 ed. and Supp.
IV). The statute typically prohibits a State from offsetting
this federal aid by reducing its own state aid to the local
district. If applied without exceptions, however, this prohi-
bition might unreasonably interfere with a state program
that seeks to equalize per-pupil expenditures throughout the
State, for instance, by preventing the state program from
taking account of a significant source of federal funding that
some local school districts receive. The statute conse-
quently contains an exception that permits a State to com-
pensate for federal impact aid where “the Secretary [of Edu-
cation] determine[s] and certifies . . . that the State has in
effect a program of State aid that equalizes expenditures
for free public education among local [school districts] in the
State.” §7709(b)(1) (2000 ed., Supp. IV) (emphasis added).

The statute sets out a formula that the Secretary of Edu-
cation must use to determine whether a state aid program
satisfies the federal “equaliz[ation]” requirement. The for-
mula instructs the Secretary to compare the local school dis-
trict with the greatest per-pupil expenditures to the school
district with the smallest per-pupil expenditures to see
whether the former exceeds the latter by more than 25 per-
cent. So long as it does not, the state aid program qualifies
as a program that “equalizes expenditures.” More specifi-
cally the statute provides that “a program of state aid” quali-
fies, 1. e., it “equalizes expenditures” among local school dis-
triets if,

“in the second fiscal year preceding the fiscal year for
which the determination is made, the amount of per-
pupil expenditures made by [the local school district]
with the highest such per-pupil expenditures . . . did
not exceed the amount of such per-pupil expenditures
made by [the local school district] with the lowest
such expenditures . . . by more than 25 percent.”
§7709(b)(2)(A) (2000 ed.).
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The statutory provision goes on to set forth what we shall
call the “disregard” instruction. It states that, when “mak-
ing” this “determination,” the “Secretary shall . . . disregard
[school districts] with per-pupil expenditures . . . above the
95th percentile or below the 5th percentile of such expendi-
tures.” §7709(b)(2)(B)(i) (emphasis added). It adds that
the Secretary shall further

“take into account the extent to which [the state pro-
gram reflects the special additional costs that some
school districts must bear when they are] geographically
isolated [or when they provide education for] particular
types of students, such as children with disabilities.”
§7709(b)(2)(B)(ii).

B

This case requires us to decide whether the Secretary’s
present calculation method is consistent with the federal
statute’s “disregard” instruction. The method at issue is
contained in a set of regulations that the Secretary first pro-
mulgated 30 years ago. Those regulations essentially state
the following:

When determining whether a state aid program “equalizes
expenditures” (thereby permitting the State to reduce its
own local funding on account of federal impact aid), the Sec-
retary will first create a list of school districts ranked in
order of per-pupil expenditure. The Secretary will then
identify the relevant percentile cutoff point on that list on
the basis of a specific (95th or 5th) percentile of student popu-
lation—essentially identifying those districts whose stu-
dents account for the 5 percent of the State’s total student
population that lies at both the high and low ends of the
spending distribution. Finally the Secretary will compare
the highest spending and lowest spending school districts of
those that remain to see whether they satisfy the statute’s
requirement that the disparity between them not exceed 25
percent.
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The regulations set forth this calculation method as
follows:

“[Dleterminations of disparity in current expenditures
. .. per-pupil are made by—

“(i) Ranking all [of the State’s school districts] on the
basis of current expenditures . .. per pupil [in the rele-
vant statutorily determined year];

“(ii) Identifying those [school districts] that fall at the
95th and 5th percentiles of the total number of pupils
in attendance [at all the State’s school districts taken
together]; and

“(iii) Subtracting the lower current expenditure . . .
per pupil figure from the higher for those [school dis-
tricts] identified in paragraph (ii) and dividing the differ-
ence by the lower figure.” 34 CFR pt. 222, subpt. K,
App., 11 (2006).

The regulations also provide an illustration of how to per-
form the calculation:

“In State X, after ranking all [school districts] in order
of the expenditures per pupil for the [statutorily deter-
mined] fiscal year in question, it is ascertained by count-
ing the number of pupils in attendance in those [school
districts] in ascending order of expenditure that the 5th
percentile of student population is reached at [school dis-
trict A] with a per pupil expenditure of $820, and that
the 95th percentile of student population is reached at
[school district B] with a per pupil expenditure of $1,000.
The percentage disparity between the 95th percentile
and the 5th percentile [school districts] is 22 percent
($1000 — $820 = $180/$820).” Ibid.

Because 22 percent is less than the statutory “25 percent”
requirement, the state program in the example qualifies as a
program that “equalizes expenditures.”
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This case concerns the Department of Education’s applica-
tion of the Secretary’s regulations to New Mexico’s local dis-
trict aid program in respect to fiscal year 2000. As the reg-
ulations require, Department officials listed each of New
Mexico’s 89 local school districts in order of per-pupil spend-
ing for fiscal year 1998. (The calculation in New Mexico’s
case was performed, as the statute allows, on the basis of
per-pupil revenues, rather than per-pupil expenditures. See
20 U.S.C. §7709(b)(2)(A). See also Appendix B, infra.
For ease of reference we nevertheless refer, in respect to
New Mexico’s figures and throughout the opinion, only to
“per-pupil expenditures.”) After ranking the districts, De-
partment officials excluded 17 school districts at the top of
the list because those districts contained (cumulatively) less
than 5 percent of the student population; for the same reason,
they excluded an additional 6 school districts at the bottom
of the list.

The remaining 66 districts accounted for approximately 90
percent of the State’s student population. Of those, the
highest ranked district spent $3,259 per student; the lowest
ranked district spent $2,848 per student. The difference,
$411, was less than 25 percent of the lowest per-pupil figure,
namely, $2,848. Hence, the officials found that New Mexico’s
local aid program qualifies as a program that “equalizes ex-
penditures.” New Mexico was therefore free to offset fed-
eral impact aid to individual districts by reducing state aid
to those districts.

Two of New Mexico’s public school distriets, Zuni Public
School District and Gallup-McKinley County Public School
District (whom we shall collectively call Zuni), sought fur-
ther agency review of these findings. Zuni conceded that
the Department’s calculations were correct in terms of the
Department’s own regulations. Zuni argued, however, that
the regulations themselves are inconsistent with the author-
izing statute. That statute, in its view, requires the Depart-
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ment to calculate the 95th and 5th percentile cutoffs solely
on the basis of the number of school districts (ranked by their
per-pupil expenditures), without any consideration of the
number of pupils in those districts. If calculated as Zuni
urges, only 10 districts (accounting for less than 2 percent of
all students) would have been identified as the outliers that
the statute instructs the Secretary to disregard. The differ-
ence, as a result, between the highest and lowest per-pupil
expenditures of the remaining districts (26.9 percent) would
exceed 25 percent. Consequently, the statute would forbid
New Mexico to take account of federal impact aid as it de-
cides how to equalize school funding across the State. See
N. M. Stat. Ann. §22-8-1 et seq. (2006).

A Department of Education Administrative Law Judge re-
jected Zuni’s challenge to the regulations. The Secretary of
Education did the same. Zuni sought review of the Secre-
tary’s decision in the Court of Appeals for the Tenth Circuit.
393 F. 3d 1158 (2004). Initially, a Tenth Circuit panel af-
firmed the Secretary’s determination by a split vote (2 to 1).
Subsequently, the full Court of Appeals vacated the panel’s
decision and heard the matter en banc. The 12-member en
banc court affirmed the Secretary but by an evenly divided
court (6 to 6). 437 F. 3d 1289 (2006) (per curiam). Zuni
sought certiorari. We agreed to decide the matter.

II
A

Zuni’s strongest argument rests upon the literal language
of the statute. Zuni concedes, as it must, that if the lan-
guage of the statute is open or ambiguous—that is, if Con-
gress left a “gap” for the agency to fill—then we must uphold
the Secretary’s interpretation as long as it is reasonable.
See Chevron U. S. A. Inc. v. Natural Resources Defense
Council, Inc., 467 U. S. 837, 842-843 (1984). See also Chris-
tensen v. Harris County, 529 U. S. 576, 589, n. (SCALIA, J.,
concurring in part and concurring in judgment). For pur-
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poses of exposition, we depart from a normal order of discus-
sion, namely, an order that first considers Zuni’s statutory
language argument. See Barnhart v. Sigmon Coal Co., 534
U. S. 438, 450 (2002). Instead, because of the technical na-
ture of the language in question, we shall first examine the
provision’s background and basic purposes. That discussion
will illuminate our subsequent analysis in Part I1-B, infra.
It will also reveal why Zuni concentrates its argument upon
language alone.

Considerations other than language provide us with un-
usually strong indications that Congress intended to leave
the Secretary free to use the calculation method before us
and that the Secretary’s chosen method is a reasonable one.
For one thing, the matter at issue—i. e., the calculation
method for determining whether a state aid program “equal-
izes expenditures”—is the kind of highly technical, special-
ized interstitial matter that Congress often does not decide
itself, but delegates to specialized agencies to decide. See
United States v. Mead Corp., 533 U.S. 218, 234 (2001);
cf. MCI Telecommunications Corp. v. American Tele-
phone & Telegraph Co., 512 U. S. 218, 231 (1994); Christensen,
supra, at 589, n. (opinion of SCALIA, J.).

For another thing, the history of the statute strongly
supports the Secretary. Congress first enacted an impact
aid “equalization” exception in 1974. The exception origi-
nally provided that the “ter[m]. . . ‘equaliz[ing] expenditures’
. . . shall be defined by the [Secretary].” 20 U.S.C.
§240(d)(2)(B) (1970 ed., Supp. IV). Soon thereafter, in 1976,
the Secretary promulgated the regulation here at issue de-
fining the term “equalizing expenditures” in the manner now
before us. See Part I-B, supra. As far as we can tell, no
Member of Congress has ever criticized the method the 1976
regulation sets forth nor suggested at any time that it be
revised or reconsidered.

The present statutory language originated in draft legisla-
tion that the Secretary himself sent to Congress in 1994.
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With one minor change (irrelevant to the present calculation
controversy), Congress adopted that language without com-
ment or clarification. No one at the time—no Member of
Congress, no Department of Education official, no school dis-
trict or State—expressed the view that this statutory lan-
guage (which, after all, was supplied by the Secretary) was
intended to require, or did require, the Secretary to change
the Department’s system of calculation, a system that the
Department and school districts across the Nation had fol-
lowed for nearly 20 years, without (as far as we are told) any
adverse effect.

Finally, viewed in terms of the purpose of the statute’s
disregard instruction, the Secretary’s calculation method is
reasonable, while the reasonableness of a method based upon
the number of districts alone (Zuni’s proposed method) is
more doubtful. When the Secretary (then Commissioner) of
Education considered the matter in 1976, he explained why
that is so.

Initially the Secretary pointed out that the “exclusion of
the upper and bottom 5 percentile school districts is based
upon the accepted principle of statistical evaluation that such
percentiles usually represent umnique or noncharacteristic
situations.” 41 Fed. Reg. 26320 (1976) (emphasis added).
That purpose, a purpose to exclude statistical outliers, is evi-
dent in the language of the present statute. The provision
uses the technical term “percentile”; it refers to cutoff num-
bers (“95th” and “5th”) often associated with scientific calcu-
lations; and it directly precedes another statutory provision
that tells the Secretary to account for those districts, from
among the middle 5th to 95th percentile districts, that re-
main “noncharacteristic” in respect to geography or the
presence of special students (such as disabled students).
See 20 U. S. C. §§7709(b)(2)(B)(1)-(ii) (2000 ed.).

The Secretary added that under the regulation’s calcula-
tion system the “percentiles” would be “determined on the
basis of numbers of pupils and not on the basis of numbers
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of districts.” 41 Fed. Reg. 26324. He said that to base “an
exclusion on numbers of districts” alone “would act to apply
the disparity standard in an unfair and inconsistent man-
ner among States.” Ibid. He then elaborated upon his
concerns:

“The purpose of the exclusion is to eliminate those
anomalous characteristics of a distribution of expendi-
tures. In States with a small number of large districts,
an exclusion based on percentage of school districts
might exclude from the measure of disparity a substan-
tial percentage of the pupil population in those States.
Conversely, in States with large numbers of small dis-
tricts, such an approach might exclude only an insig-
nificant fraction of the pupil population and would not
exclude anomalous characteristics.” Ibid.

To understand the Secretary’s first problem, consider an
exaggerated example, say, a State with 80 school districts of
unequal size. Suppose 8 of the districts include urban areas
and together account for 70 percent of the State’s students,
while the remaining 72 districts include primarily rural areas
and together account for 30 percent of the State’s students.
If the State’s greatest funding disparities are among the 8
urban districts, Zuni’s calculation method (which looks only
at the number of districts and ignores their size) would re-
quire the Secretary to disregard the system’s 8 largest dis-
tricts (i. e., 10 percent of the number 80) even though those
8 districts (because they together contain 70 percent of
the State’s pupils) are typical of, indeed characterize, the
State’s public school system. It would require the Secre-
tary instead to measure the system’s expenditure equality
by looking only to noncharacteristic districts that are not
representative of the system as a whole, indeed districts
accounting for only 30 percent of the State’s pupils. Thus,
according to Zuni’s method, the Secretary would have to cer-
tify a state aid program as one that “equalizes expenditures”
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even if there were gross disparities in per-pupil expendi-
tures among urban districts accounting for 70 percent of
the State’s students. By way of contrast, the Secretary’s
method, by taking into account a district’s size as well as its
expenditures, would avoid a calculation that would produce
results so contrary to the statute’s objective.

To understand the Secretary’s second problem consider
this very case. New Mexico’s 89 school districts vary sig-
nificantly in respect to the number of pupils each contains.
Zuni’s calculation system nonetheless forbids the Secretary
to discount more than 10 districts—10 percent of the total
number of districts (rounded up). But these districts taken
together account for only 1.8 percent of the State’s pupils.
To eliminate only those districts, instead of eliminating dis-
tricts that together account for 10 percent of the State’s
pupils, risks resting the “disregard” calculation upon a few
particularly extreme noncharacteristic districts, yet again
contrary to the statute’s intent.

Thus, the history and purpose of the disregard instruction
indicate that the Secretary’s calculation formula is a reason-
able method that carries out Congress’ likely intent in enact-
ing the statutory provision before us.

B

But what of the provision’s literal language? The matter
is important, for normally neither the legislative history nor
the reasonableness of the Secretary’s method would be de-
terminative if the plain language of the statute unambigu-
ously indicated that Congress sought to foreclose the Secre-
tary’s interpretation. And Zuni argues that the Secretary’s
formula could not possibly effectuate Congress’ intent since
the statute’s language literally forbids the Secretary to use
such a method. Under this Court’s precedents, if the intent
of Congress is clear and unambiguously expressed by the
statutory language at issue, that would be the end of our
analysis. See Chevron, 467 U.S., at 842-843. A customs
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statute that imposes a tariff on “clothing” does not impose a
tariff on automobiles, no matter how strong the policy argu-
ments for treating the two kinds of goods alike. But we
disagree with Zuni’s conclusion, for we believe that the Sec-
retary’s method falls within the scope of the statute’s plain
language.

That language says that, when the Secretary compares (for
a specified fiscal year) “the amount of per-pupil expenditures
made by” (1) the highest-per-pupil-expenditure district and
(2) the lowest-per-pupil-expenditure district, “the Secretary
shall . . . disregard” local school districts “with per-pupil ex-
penditures . . . above the 95th percentile or below the 5th
percentile of such expenditures in the State.” 20 U.S.C.
§§7709(b)(2)(A), (B)d). The word “such” refers to “per-pupil
expenditures” (or more precisely to “per-pupil expenditures”
in the test year specified by the statute). The question then
is whether the phrase “above the 95th percentile . . . of . . .
[per pupil] expenditures” permits the Secretary to calculate
percentiles by (1) ranking local districts, (2) noting the stu-
dent population of each district, and (3) determining the cut-
off point on the basis of districts containing 95 percent (or 5
percent) of the State’s students.

Our answer is that this phrase, taken with absolute literal-
ness, limits the Secretary to calculation methods that involve
“per-pupil expenditures.” But it does not tell the Secretary
which of several different possible methods the Department
must use. Nor does it rule out the present formula, which
distributes districts in accordance with per-pupil expendi-
tures, while essentially weighting each district to reflect the
number of pupils it contains.

Because the statute uses technical language (e. g., “percen-
tile”) and seeks a technical purpose (eliminating unchar-
acteristic, or outlier, districts), we have examined diction-
ary definitions of the term “percentile.” See 41 Fed. Reg.
26320 (Congress intended measurements based upon an “ac-
cepted principle of statistical evaluation” (emphasis added)).
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Those definitions make clear that “percentile” refers to a di-
vision of a distribution of some population into 100 parts.
Thus, Webster’s Third New International Dictionary 1675
(1961) (Webster’s Third) defines “percentile” as “the value of
the statistical variable that marks the boundary between any
two consecutive intervals in a distribution of 100 intervals
each containing one percent of the total population.” A
standard economics dictionary gives a similar definition for
“percentiles”:

“The values separating hundredth parts of a distribu-
tion, arranged in order of size. The 99th percentile of
the income distribution, for example, is the income level
such that only one per cent of the population have larger
incomes.” J. Black, A Dictionary of Economics 348—349
(2d ed. 2002).

A dictionary of mathematics states: “The n-th percentile is
the value xw/100 such that n per cent of the population is
less than or equal to xn100.” It adds that “[t]he terms can
be modified, though not always very satisfactorily, to be ap-
plicable to a discrete random variable or to a large sample
ranked in ascending order.” C. Clapham & J. Nicholson, The
Concise Oxford Dictionary of Mathematics 378-379 (3d ed.
2005) (emphasis deleted). The American Heritage Science
Dictionary 468 (2005) explains that a percentile is “[alny of
the 100 equal parts into which the range of the values of a
set of data can be divided in order to show the distribution
of those values.” And Merriam-Webster’s Medical Desk
Dictionary 612 (2002) describes percentile as “a value on a
scale of one hundred that indicates the percent of a distribu-
tion that is equal to or below it.”

These definitions, mainstream and technical, all indicate
that, in order to identify the relevant percentile cutoffs, the
Secretary must construct a distribution of values. That dis-
tribution will consist of a “population” ranked according to a
characteristic. That characteristic takes on a “value” for
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each member of the relevant population. The statute’s in-
struction to identify the 95th and 5th “percentile of such ex-
penditures” makes clear that the relevant characteristic for
ranking purposes is per-pupil expenditure during a particu-
lar year. But the statute does not specify precisely what
population is to be “distributed” (i. e., ranked according to
the population’s corresponding values for the relevant char-
acteristic). Nor does it set forth various details as to how
precisely the distribution is to be constructed (as long as it
is ranked according to the specified characteristic).

But why is Congress’ silence in respect to these matters
significant? Are there several different populations, rele-
vant here, that one might rank according to “per-pupil ex-
penditures” (and thereby determine in several different
ways a cutoff point such that “n percent of [that] population”
falls, say, below the percentile cutoff)? We are not experts
in statistics, but a statistician is not needed to see what the
dictionary does not say. No dictionary definition we have
found suggests that there is any single logical, mathematical,
or statistical link between, on the one hand, the characteriz-
ing data (used for ranking purposes) and, on the other hand,
the nature of the relevant population or how that population
might be weighted for purposes of determining a percentile
cutoff.

Here, the Secretary has distributed districts, ranked them
according to per-pupil expenditure, but compared only those
that account for 90 percent of the State’s pupils. Thus, the
Secretary has used—as her predecessors had done for a
quarter century before her—the State’s students as the rele-
vant population for calculating the specified percentiles.
Another Secretary might have distributed districts, ranked
them by per-pupil expenditure, and made no reference to the
number of pupils (a method that satisfies the statute’s lan-
guage but threatens the problems the Secretary long ago
identified, see 41 Fed. Reg. 26324; supra, at 91-93). A third
Secretary might have distributed districts, ranked them by
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per-pupil expenditure, but compared only those that account
for 90 percent of total pupil expenditures in the State. A
fourth Secretary might have distributed districts, ranked
them by per-pupil expenditure, but calculated the 95th and
5th percentile cutoffs using the per-pupil expenditures of all
the individual schools in the State. See 41 Fed. Reg. 26324
(considering this system of calculation). A fifth Secretary
might have distributed districts, ranked them by per-pupil
expenditure, but accounted in his disparity calculation for
the sometimes significant differences in per-pupil spending
at different grade levels. See 34 CFR §222.162(b)(1) (2006)
(authorizing such a system); id., pt. 222, subpt. K, App. See
also Appendix B, infra.

Each of these methods amounts to a different way of deter-
mining which districts fall between the 5th and 95th “percen-
tile of per-pupil expenditures.” For purposes of that calcu-
lation, they each adopt different populations—students,
districts, schools, and grade levels. Yet, linguistically
speaking, one may attribute the characteristic of per-pupil
expenditure to each member of any such population (though
the values of that characteristic may be more or less readily
available depending on the chosen population, see 41 Fed.
Reg. 26324). Hence, the statute’s literal language covers
any or all of these methods. That language alone does not
tell us (or the Secretary of Education), however, which
method to use.

JUSTICE SCALIA’s claim that this interpretation “defies any
semblance of normal English” depends upon its own defini-
tion of the word “per.” That word, according to the dissent,
“connotes . . . a single average figure assigned to a unit the
composite members of which are individual pupils.” Post, at
113 (emphasis deleted). Infact,the word “per” simply means
“[flor each” or “for every.” Black’s Law Dictionary 1171 (8th
ed. 1999); see Webster’s Third 1674. Thus, nothing in the
English language prohibits the Secretary from considering
expenditures for each individual pupil in a district when
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instructed to look at a district’s “per-pupil expenditures.”
The remainder of the dissent’s argument, colorful language
to the side, rests upon a reading of the statutory language
that ignores its basic purpose and history.

We find additional evidence for our understanding of the
language in the fact that Congress, in other statutes, has
clarified the matter here at issue thereby avoiding compara-
ble ambiguity. For example, in a different education-related
statute, Congress refers to “the school at the 20th percentile
in the State, based on enrollment, among all schools ranked
by the percentage of students at the proficient level.” 20
U.S.C. §6311(b)2)(E)({i) (2000 ed., Supp. IV) (emphasis
added). In another statute fixing charges for physicians
services, Congress specified that the maximum charge “shall
be the 50th percentile of the customary charges for the serv-
ice (weighted by the frequency of the service) performed by
nonparticipating physicians in the locality during the [prior]
12-month period.” 42 U.S. C. §1395u(j)(1)(C)(v) (2000 ed.)
(emphasis added). In these statutes Congress indicated
with greater specificity how a percentile should be deter-
mined by stating precisely not only which data values are of
interest, but also (in the first) the population that is to be
distributed and (in the second) the weightings needed to
make the calculation meaningful and to avoid counterproduc-
tive results. In the statute at issue here, however, Congress
used more general language (drafted by the Secretary him-
self), which leaves the Secretary with the authority to re-
solve such subsidiary matters at the administrative level.

We also find support for our view of the language in the
more general circumstance that statutory “[almbiguity is a
creature not [just] of definitional possibilities but [also] of
statutory context.” Brown v. Gardner, 513 U.S. 115, 118
(1994). See also FDA v. Brown & Williamson Tobacco
Corp., 529 U. S. 120, 132-133 (2000) (“[m]eaning—or ambigu-
ity—of certain words or phrases may only become evident
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when placed in context” (emphasis added)). That may be so
even if statutory language is highly technical. After all, the
scope of what seems a precise technical chess instruction,
such as “you must place the queen next to the king,” varies
with context, depending, for example, upon whether the in-
structor is telling a beginner how to set up the board or
telling an advanced player how to checkmate an opponent.
The dictionary acknowledges that, when interpreting techni-
cal statistical language, the purpose of the exercise matters,
for it says that “quantile,” “percentile,” “quartile,” and “dec-
ile” are “terms [that] can be modified, though not always
very satisfactorily, to be applicable to . . . a large sample
ranked in ascending order.” Oxford Dictionary of Mathe-
matics, at 378-379.

Thus, an instruction to “identify schools with average
scholastic aptitude test scores below the 5th percentile of
such scores” may vary as to the population to be distributed,
depending upon whether the context is one of providing addi-
tional counseling and support to students at low-performing
schools (in which case the relevant population would likely
consist of students), or one of identifying unsuccessful learn-
ing protocols at low-performing schools (in which case the
appropriate population may well be the schools themselves).
Context here tells us that the instruction to identify school
districts with “per-pupil expenditures” above the 95th per-
centile “of such expenditures” is similarly ambiguous, be-
cause both students and school districts are of concern to the
statute. Accordingly, the disregard instruction can include
within its scope the distribution of a ranked population that
consists of pupils (or of school districts weighted by pupils)
and not just a ranked distribution of unweighted school dis-
tricts alone.

Finally, we draw reassurance from the fact that no group
of statisticians, nor any individual statistician, has told us
directly in briefs, or indirectly through citation, that the lan-
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guage before us cannot be read as we have read it. This
circumstance is significant, for the statutory language is
technical, and we are not statisticians. And the views of
experts (or their absence) might help us understand (though
not control our determination of) what Congress had in
mind.

The upshot is that the language of the statute is broad
enough to permit the Secretary’s reading. That fact re-
quires us to look beyond the language to determine whether
the Secretary’s interpretation is a reasonable, hence permis-
sible, implementation of the statute. See Chevron, 467
U.S., at 842-843. For the reasons set forth in Part I1-A,
supra, we conclude that the Secretary’s reading is a reason-
able reading. We consequently find the Secretary’s method
of calculation lawful.

The judgment of the Tenth Circuit is affirmed.

It is so ordered.

APPENDIXES TO OPINION OF THE COURT
A

We set out the relevant statutory provisions and accompa-
nying regulations in full. The reader will note that in the
text of our opinion, for purposes of exposition, we use the
term “local school districts” where the statute refers to
“local educational agencies.” We also disregard the stat-
ute’s frequent references to local “revenues” because those
references do not raise any additional considerations ger-
mane to this case.

Impact Aid Program, 20 U. S. C. §7709 (2000 ed. and Supp.
IV) (state consideration of payments in providing state aid):

“(a) General prohibition
“Except as provided in subsection (b) of this section,
a State may not—
“(1) consider payments under this subchapter in
determining for any fiscal year—
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“(A) the eligibility of a local educational agency
for State aid for free public education; or
“(B) the amount of such aid; or

“(2) make such aid available to local educational
agencies in a manner that results in less State aid to
any local educational agency that is eligible for such
payment than such agency would receive if such
agency were not so eligible.

“(b) State equalization plans

“(1) In general

“A State may reduce State aid to a local educational
agency that receives a payment under section 7702 or
7703(b) of this title (except the amount calculated in
excess of 1.0 under section 7703(a)(2)(B) of this title
and, with respect to a local educational agency that
receives a payment under section 7703(b)(2) of this
title, the amount in excess of the amount that the
agency would receive if the agency were deemed to be
an agency eligible to receive a payment under section
7703(b)(1) of this title and not section 7703(b)(2) of this
title) for any fiscal year if the Secretary determines,
and certifies under subsection (¢)(3)(A) of this section,
that the State has in effect a program of State aid
that equalizes expenditures for free public education
among local educational agencies in the State.
“(2) Computation

“(A) In general

“For purposes of paragraph (1), a program of

State aid equalizes expenditures among local educa-

tional agencies if, in the second fiscal year preced-

ing the fiscal year for which the determination is

made, the amount of per-pupil expenditures made

by, or per-pupil revenues available to, the local edu-

cational agency in the State with the highest such

per-pupil expenditures or revenues did not exceed



102 ZUNI PUBLIC SCHOOL DIST. NO. 89 v. DEPARTMENT
OF EDUCATION

Appendix B to opinion of the Court

the amount of such per-pupil expenditures made by,
or per-pupil revenues available to, the local edu-
cational agency in the State with the lowest such
expenditures or revenues by more than 25 percent.

“(B) Other factors
“In making a determination under this subsec-
tion, the Secretary shall—

“(i) disregard local educational agencies with
per-pupil expenditures or revenues above the
95th percentile or below the 5th percentile of
such expenditures or revenues in the State; and

“(ii) take into account the extent to which a
program of State aid reflects the additional cost
of providing free public education in particular
types of local educational agencies, such as those
that are geographically isolated, or to partic-
ular types of students, such as children with
disabilities.”

B

34 CFR §222.162 (2006) (What disparity standard must a
State meet in order to be certified, and how are disparities
in current expenditures or revenues per pupil measured?):

“(a) Percentage disparity limitation. The Secretary
considers that a State aid program equalizes expendi-
tures if the disparity in the amount of current expendi-
tures or revenues per pupil for free public education
among LEAs in the State is no more than 25 percent.
In determining the disparity percentage, the Secretary
disregards LEAs with per pupil expenditures or reve-
nues above the 95th or below the 5th percentile of those
expenditures or revenues in the State. The method for
calculating the percentage of disparity in a State is in
the appendix to this subpart.

“(b)(1) Weighted average disparity for different
grade level groups. If a State requests it, the Secretary
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will make separate disparity computations for different
groups of LEAs in the State that have similar grade
levels of instruction.

“@2) In those cases, the weighted average disparity
for all groups, based on the proportionate number of pu-
pils in each group, may not be more than the percentage
provided in paragraph (a) of this section. The method
for calculating the weighted average disparity percent-
age is set out in the appendix to this subpart.

“(c) Per pupil figure computations. In calculating
the current expenditures or revenue disparities under
this section, computations of per pupil figures are made
on one of the following bases:

“(1) The per pupil amount of current expenditures or
revenue for an LEA is computed on the basis of the total
number of pupils receiving free public education in the
schools of the agency. The total number of pupils is de-
termined in accordance with whatever standard meas-
urement of pupil count is used in the State.”

34 CFR pt. 222, subpt. K, App. (2006) (Methods of Calcula-
tions for Treatment of Impact Aid Payments Under State
Equalization Programs):

“The following paragraphs describe the methods for
making certain calculations in conjunction with determi-
nations made under the regulations in this subpart.
Except as otherwise provided in the regulations, these
methods are the only methods that may be used in mak-
ing these calculations.

“1. Determinations of disparity standard compli-
ance under §222.162(b)(1).

“(a) The determinations of disparity in current ex-
penditures or revenue per pupil are made by—

“(i) Ranking all LEAs having similar grade levels
within the State on the basis of current expenditures or
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revenue per pupil for the second preceding fiscal year
before the year of determination;

“(ii) Identifying those LEAs in each ranking that fall
at the 95th and 5th percentiles of the total number of
pupils in attendance in the schools of those LEAs; and

“(iii) Subtracting the lower current expenditure or
revenue per pupil figure from the higher for those agen-
cies identified in paragraph (ii) and dividing the differ-
ence by the lower figure.

“(b) In cases under §222.162(b), where separate com-
putations are made for different groups of LEAs, the
disparity percentage for each group is obtained in the
manner described in paragraph (a) above. Then the
weighted average disparity percentage for the State as
a whole is determined by—

“(i) Multiplying the disparity percentage for each
group by the total number of pupils receiving free public
education in the schools in that group;

“(ii) Summing the figures obtained in paragraph
(b)(1); and

“(iii) Dividing the sum obtained in paragraph (b)(ii)
by the total number of pupils for all the groups.

EXAMPLE
Group 1 (grades 1-6), 80,000 pupilsxX18% = 14,400
Group 2 (grades 7-12), 100,000 pupils X22% = 22,000
Group 3 (grades 1-12), 20,000 pupils X35% = 7,000
Total 200,000 PUPILS ..coveerreerereerereererecee e 43,400

43,400/200,000=21.70% Disparity ”

JUSTICE STEVENS, concurring.

In his oft-cited opinion for the Court in Griffin v. Oceanic
Contractors, Inc., 458 U.S. 564, 571 (1982), then-Justice
Rehnquist wisely acknowledged that “in rare cases the lit-
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eral application of a statute will produce a result demonstra-
bly at odds with the intentions of its drafters, and those in-
tentions must be controlling.” And in United States v. Ron
Pair Enterprises, Inc., 489 U. S. 235, 242 (1989), the Court
began its analysis of the question of statutory construction
by restating the proposition that “[i]Jn such cases, the inten-
tion of the drafters, rather than the strict language, con-
trols.” JUSTICE SCALIA provided the decisive fifth vote for
the majority in that case.

Today he correctly observes that a judicial decision that
departs from statutory text may represent “policy-driven in-
terpretation.” Post, at 109 (dissenting opinion). As long as
that driving policy is faithful to the intent of Congress (or,
as in this case, aims only to give effect to such intent)—
which it must be if it is to override a strict interpretation of
the text—the decision is also a correct performance of the
judicial function. JUSTICE SCALIA’s argument today rests
on the incorrect premise that every policy-driven interpreta-
tion implements a judge’s personal view of sound policy,
rather than a faithful attempt to carry out the will of the
legislature. Quite the contrary is true of the work of the
judges with whom I have worked for many years. If we
presume that our judges are intellectually honest—as I do—
there is no reason to fear “policy-driven interpretation[s]” of
Acts of Congress.

In Chevron U. S. A. Inc. v. Natural Resources Defense
Council, Inc., 467 U.S. 837, 842 (1984), we acknowledged
that when “the intent of Congress is clear [from the statu-
tory text], that is the end of the matter.” But we also made
quite clear that “administrative constructions which are con-
trary to clear congressional intent” must be rejected. Id.,
at 843, n. 9. In that unanimous opinion, we explained:

“If a court, employing traditional tools of statutory con-
struction, ascertains that Congress had an intention on
the precise question at issue, that intention is the law
and must be given effect.” Ibid.
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Analysis of legislative history is, of course, a traditional tool
of statutory construction.! There is no reason why we must
confine ourselves to, or begin our analysis with, the statutory
text if other tools of statutory construction provide better
evidence of congressional intent with respect to the precise
point at issue.

As the Court’s opinion demonstrates, this is a quintessen-
tial example of a case in which the statutory text was obvi-
ously enacted to adopt the rule that the Secretary adminis-
tered both before and after the enactment of the rather
confusing language found in 20 U.S.C. §7709(b)2)(B)().
See ante, at 90-91. That text is sufficiently ambiguous to
justify the Court’s exegesis, but my own vote is the product
of a more direct route to the Court’s patently correct conclu-
sion. This happens to be a case in which the legislative his-
tory is pellucidly clear and the statutory text is difficult to
fathom.? Moreover, it is a case in which I cannot imagine
anyone accusing any Member of the Court of voting one way
or the other because of that Justice’s own policy preferences.

Given the clarity of the evidence of Congress’ “intention on
the precise question at issue,” I would affirm the judgment of
the Court of Appeals even if I thought that petitioners’ lit-

1See, e. g., Wisconsin Public Intervenor v. Mortier, 501 U. S. 597, 610,
n. 4 (1991); Steelworkers v. Weber, 443 U. S. 193, 230-253 (1979) (Rehnquist,
J., dissenting).

2 Contrary to JUSTICE SCALIA, I find it far more likely that the Congress
that voted “without comment or clarification,” ante, at 91 (majority opin-
ion), to adopt the 1994 statutory language relied on the endorsement of its
sponsors, who introduced the legislation “on behalf of the administration,”
see 139 Cong. Rec. 23416 (1993) (remarks of Sen. Kennedy) and id., at
23514 (remarks of Sen. Jeffords), and the fact that such language was
drafted and proposed by the U. S. Department of Education, rather than
a parsing of its obscure statutory text.

Moreover, I assume that, regardless of the statutory language’s sup-
posed clarity, any competent counsel challenging the validity of a presump-
tively valid federal regulation would examine the legislative history of its
authorizing statute before filing suit.
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eral reading of the statutory text was correct.* The only
“policy” by which I have been driven is that which this Court
has endorsed on repeated occasions regarding the impor-
tance of remaining faithful to Congress’ intent.

JUSTICE KENNEDY, with whom JUSTICE ALITO joins,
conecurring.

The district courts and courts of appeals, as well as this
Court, should follow the framework set forth in Chevron
U S. A. Inc. v. Natural Resources Defense Council, Inc., 467
U. S. 837 (1984), even when departure from that framework
might serve purposes of exposition. When considering an
administrative agency’s interpretation of a statute, a court
first determines “whether Congress has directly spoken to
the precise question at issue.” Id., at 842. If so, “that is
the end of the matter.” Ibid. Only if “Congress has not
directly addressed the precise question at issue” should a
court consider “whether the agency’s answer is based on a
permissible construction of the statute.” Id., at 843.

In this case, the Court is correct to find that the plain
language of the statute is ambiguous. It is proper, there-
fore, to invoke Chevron’s rule of deference. The opinion of
the Court, however, inverts Chevron’s logical progression.
Were the inversion to become systemic, it would create the
impression that agency policy concerns, rather than the tra-
ditional tools of statutory construction, are shaping the judi-
cial interpretation of statutes. It is our obligation to set a
good example; and so, in my view, it would have been prefer-
able, and more faithful to Chevron, to arrange the opinion
differently. Still, we must give deference to the author of
an opinion in matters of exposition; and because the point
does not affect the outcome, I join the Court’s opinion.

3See Church of Holy Trinity v. United States, 143 U. S. 457, 459 (1892)
(“It is a familiar rule, that a thing may be within the letter of the statute
and yet not within the statute, because not within its spirit, nor within
the intention of its makers”).
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JUSTICE SCALIA, with whom THE CHIEF JUSTICE and JUS-
TICE THOMAS join, and with whom JUSTICE SOUTER joins as
to Part I, dissenting.

In Church of the Holy Trinity v. United States, 143 U. S.
457 (1892), this Court conceded that a church’s act of con-
tracting with a prospective rector fell within the plain mean-
ing of a federal labor statute, but nevertheless did not apply
the statute to the church: “It is a familiar rule,” the Court
pronounced, “that a thing may be within the letter of the
statute and yet not within the statute, because not within
its spirit, nor within the intention of its makers.” Id., at
459. That is a judge-empowering proposition if there ever
was one, and in the century since, the Court has wisely re-
treated from it, in words if not always in actions. But today
Church of the Holy Trinity arises, Phoenix-like, from the
ashes. The Court’s contrary assertions aside, today’s deci-
sion is nothing other than the elevation of judge-supposed
legislative intent over clear statutory text. The plain lan-
guage of the federal Impact Aid statute clearly and unambig-
uously forecloses the Secretary of Education’s preferred
methodology for determining whether a State’s school-
funding system is equalized. Her selection of that method-
ology is therefore entitled to zero deference under Chevron
U S. A. Inc. v. Natural Resources Defense Council, Inc., 467
U. S. 837 (1984).

I

The very structure of the Court’s opinion provides an obvi-
ous clue as to what is afoot. The opinion purports to place
a premium on the plain text of the Impact Aid statute, ante,
at 93-94, but it first takes us instead on a roundabout tour of
“[c]onsiderations other than language,” ante, at 90 (emphasis
added)—page after page of unenacted congressional intent
and judicially perceived statutory purpose, Part II-A, ante.
Only after we are shown “why Zuni concentrates its argu-
ment upon language alone,” ante, at 90 (impliedly a shameful
practice, or at least indication of a feeble case), are we in-
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formed how the statute’s plain text does not unambiguously
preclude the interpretation the Court thinks best. Part
II-B, ante (beginning “But what of the provision’s literal lan-
guage? The matter is important . . . ”). This is a most
suspicious order of proceeding, since our case law is full of
statements such as “We begin, as always, with the language
of the statute,” Duncan v. Walker, 533 U. S. 167, 172 (2001),
and replete with the affirmation that, when “[gliven [a]
straightforward statutory command, there is no reason to
resort to legislative history,” United States v. Gonzales, 520
U.S. 1, 6 (1997). Nor is this cart-before-the-horse approach
justified by the Court’s excuse that the statute before us is,
after all, a technical one, ante, at 90. This Court, charged
with interpreting, among other things, the Internal Revenue
Code, the Employee Retirement Income Security Act of
1974, and the Clean Air Act, confronts technical language all
the time, but we never see fit to pronounce upon what we
think Congress meant a statute to say, and what we think
sound policy would counsel it to say, before considering what
it does say. As almost a majority of today’s majority wor-
ries, “[wlere the inversion [of inquiry] to become systemic, it
would create the impression that agency policy concerns,
rather than the traditional tools of statutory construction,
are shaping the judicial interpretation of statutes.” Ante,
at 107 (KENNEDY, J., joined by ALITO, J., concurring). True
enough—except I see no reason to wait for the distortion to
become systemic before concluding that that is precisely
what is happening in the present case. For some, policy-
driven interpretation is apparently just fine. See ante, at
105 (STEVENS, J., concurring). But for everyone else, let us
return to Statutory Interpretation 101.

We must begin, as we always do, with the text. See, e. g.,
Gonzales, supra, at 4. Under the federal Impact Aid pro-
gram, 20 U. S. C. § 7701 et seq. (2000 ed. and Supp. IV), States
distributing state aid to local school districts (referred to in
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the statute as “local educational agencies,” or “LEAs”!) may
not take into account the amount of federal Impact Aid that
its LEAs receive. See §7709(a). But the statute makes an
exception if the Secretary of Education certifies that a State
“has in effect a program of State aid that equalizes expendi-
tures for free public education among local educational agen-
cies in the State.” §7709(b)(1) (2000 ed., Supp. IV). Con-
gress has specified a formula for the Secretary to use when
making this equalization determination:

“[A] program of State aid equalizes expenditures among
local educational agencies if . . . the amount of per-pupil
expenditures made by, or per-pupil revenues available
to, the local educational agency in the State with the
highest such per-pupil expenditures or revenues did
not exceed the amount of such per-pupil expenditures
made by, or per-pupil revenues available to, the local
educational agency in the State with the lowest such
expenditures or revenues by more than 25 percent.”
§7709(b)(2)(A).

The Secretary is further instructed, however, that when
making this determination, she shall “disregard local educa-
tional agencies with per-pupil expenditures or revenues
above the 95th percentile or below the 5th percentile of such
expenditures or revenues in the State.” §7709(b)(2)(B)().
It is this latter subsection which concerns us here.

The casual observer will notice that the Secretary’s imple-
menting regulations do not look much like the statute. The
regulations first require the Secretary to rank all of the
LEAs in a State (New Mexico has 89) according to their per-
pupil expenditures or revenues. 34 CFR pt. 222, subpt. K,
App., 1 (D)(@)({) (2006). So far so good. But critically here,

1The Court’s opinion has replaced the phrase “‘local educational agen-
cies’” with “‘local school districts.”” See ante, at 100. While I have no
objection to that terminology, I will instead use “local educational agen-
cies” and “LEAs.”
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the Secretary must then “[i]dentif[y] those LEAs . . . that
fall at the 95th and 5th percentiles of the total number of
pupils i attendance in the schools of those LEAs.” Id.,
I (1)(@)(ii) (emphasis added). Finally, the Secretary com-
pares the per-pupil figures of those two LEAs for the purpose
of assessing whether a State exceeds the 25% disparity
measure. Id., §(1)(@)(iii). The majority concludes that this
method of calculation, with its focus on student population,
is a permissible interpretation of the statute.

It most assuredly is not. To understand why, one first
must look beyond the smokescreen that the Court lays down
with its repeated apologies for inexperience in statistics, and
its endless recitation of technical mathematical definitions of
the word “percentile.” See, e. g., ante, at 95 (“ “The n-th per-
centile is the value xwn/100 such that n per cent of the popula-
tion is less than or equal to xn100"” (quoting C. Clapham & J.
Nicholson, The Concise Oxford Dictionary of Mathematics
378 (3d ed. 2005))). This case is not a scary math problem;
it is a straightforward matter of statutory interpretation.
And we do not need the Court’s hypothetical cadre of
number-crunching amici, ante, at 99-100, to guide our way.

There is no dispute that for purposes relevant here “ ‘per-
centile’ refers to a division of a distribution of some popula-
tion into 100 parts.”” Amnte, at 95. And there is further no
dispute that the statute concerns the percentile of “per-pupil
expenditures or revenues,” for that is what the word “such”
refers to. See 20 U.S. C. §7709(b)(2)(B)(i) (Secretary shall
“disregard local educational agencies with per-pupil expend-
itures or revenues above the 95th percentile or below the 5th
percentile of such expenditures or revenues in the State”
(emphasis added)). The question is: Whose per-pupil ex-
penditures or revenues? Or, in the Court’s terminology,
what “population” is assigned the “characteristic” “per-pupil
expenditure” or revenue? Ante, at 95-96. At first blush,
second blush, or twenty-second blush, the answer is abun-
dantly clear: local educational agencies. The statute re-
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quires the Secretary to “disregard local educational agencies
with” certain per-pupil figures above or below specified per-
centiles of those per-pupil figures. §7709(b)(2)(B)(i). The
attribute “per-pupil expenditur(e] or revenule]” is assigned
to LEAs—there is no mention of student population whatso-
ever. And thus under the statute, “per-pupil expenditures
or revenues” are to be arrayed using a population consisting
of LEAs, so that percentiles are determined from a list of
(in New Mexico) 89 per-pupil expenditures or revenues rep-
resenting the 89 LEAs in the State. It is just that simple.

The Court makes little effort to defend the regulations as
they are written. Instead, relying on a made-for-litigation
theory that bears almost no relationship to the regulations
themselves, the Court believes it has found a way to shoe-
horn those regulations into the statute. The Impact Aid
statute is ambiguous, the Court says, because it “does not
specify precisely what population is to be ‘distributed’ (7. e.,
ranked according to the population’s corresponding values
for the relevant characteristic).” Amnte, at 96. Thus the
Court finds that it is permissible for the Secretary to attrib-
ute the characteristic “per-pupil expenditure or revenue” to
pupils, with the result that the Secretary may “usle] . . . the
State’s students as the relevant population for calculating
the specified percentiles.” Ibid. Under that interpreta-
tion, as the State manages to explain with a straight face,
“[iln New Mexico, during the time at issue, there were ap-
proximately 317,777 pupils in the [S]tate and thus there were
317,777 per-pupil revenues in the [S]tate.” Brief for Re-
spondent New Mexico Public Education Department 37; see
also id., at 36 (“Each and every student in an LEA and in a
[Sltate may be treated as having his or her own ‘per-pupil’
expenditure or revenue amount”). The Court consequently
concludes that “linguistically speaking, one may attribute
the characteristic of per-pupil expenditure to each [student].”
Ante, at 97.
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The sheer applesauce of this statutory interpretation
should be obvious. It is of course true that every student
in New Mexico causes an expenditure or produces a revenue
that his LEA either enjoys (in the case of revenues) or is
responsible for (in the case of expenditures). But it simply
defies any semblance of normal English usage to say that
every pupil has a “per-pupil expenditure or revenue.” The
word “per” comnotes that the expenditure or revenue is a
single average figure assigned to a unit the composite mem-
bers of which are individual pupils. And the only such unit
mentioned in the statute is the local educational agency.?
See 20 U. S. C. §7709(b)(2)(B)(i). It is simply irrelevant that
“In]o dictionary definition . . . suggests that there is any sin-
gle logical, mathematical, or statistical link between [per-
pupil expenditures or revenues] and . . . the nature of the
relevant population.” Amnte, at 96. Of course there is not.
It is the text at issue which must identify the relevant popu-
lation, and it does so here quite unambiguously: “local educa-
tional agencies with per-pupil expenditures or revenues.”
§7709(b)(2)(B)(i) (emphasis added). That same phrase
shows the utter irrelevance of the Court’s excursus upon the
meaning of the word “per.” See ante, at 97. It does indeed
mean “‘for each, or ‘for every’ "—and when it is contained in
a clause that reads “local educational agencies with per-pupil
expenditures or revenues” it refers to (and can only refer
to) the average expenditure or revenue “for each” or “for
every” student out of the total expenditures or revenues of
the LEA.

2The Court maintains that the phrase “per-pupil expenditures” or reve-
nues may also be attributed to schools or grade levels. Ante, at 97.
Standing alone and abstracted from the rest of the statute, indeed it may.
But not when it appears in the phrase “local educational agencies with
per-pupil expenditures or revenues.” (Emphasis added.) In any case,
the fact that “per-pupil expenditures or revenues” could be applied to
composite entities other than LEAs does not establish that speaking of
the “per-pupil expenditure or revenue” of an individual student makes any
sense (it does not).
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The violence done to this statute would be severe enough
if the Secretary used the actual expenditure or revenue for
each individual pupil. But in fact the Secretary determines
the per-pupil expenditure or revenue for each individual
student by (guess what) computing the per-pupil expendi-
ture or revenue of each LEA! As the New Mexico brief
explains:

“[A] per-pupil expenditure or revenue is an average
number. It is not the amount actually spent on any
given pupil, an amount which would be impossible to
calculate in any meaningful way. It is roughly the total
amount expended by an LEA divided by the number of
pupils in that LEA.” Brief for Respondent New Mex-
ico Public Education Department 36.

The Secretary thus assigns an artificial number to each stu-
dent that corresponds exactly to his LE A’s per-pupil expend-
iture or revenue. In other words, at the end of the day the
Secretary herself acknowledges that “per-pupil expenditures
or revenues” pertains to LEAs, and not students. And she
is interpreting “per-pupil expenditure or revenue” not as the
Court suggests (an amount attributable to each student), but
rather as I suggest (an average amount for the pupils in a
particular LEA). But she then proceeds to take a step not
at all permitted by the statutory formula—in effect applying
“per-pupil expenditure or revenue” a second time (this time
according to the Court’s fanciful interpretation of “per-
pupil”) in order to reach the result she desires. Of course,
if the Secretary did apply the “per-pupil expenditure or reve-
nue” only once, arraying students by their actual expendi-
tures or revenues, her entire system would collapse. Stu-
dents from the same LEA, rather than appearing on the list
with the same per-pupil figure, would be located at various
points on the spectrum. And so long as an LEA had at least
one student above the 95th or below the 5th percentile of
pupil “per-pupil expenditures or revenues,” that LEA would
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have to be excluded from the disparity analysis. The result
would be a serious distortion of the disparity determination,
excluding many more LEAs (in fact, perhaps all of them)
from the disparity calculation. This would render the 25%
disparity measure in § 7709(b)(2)(A) all but meaningless.

The Court makes one final attempt to rescue the Sec-
retary’s interpretation, appealing to “statutory context.”
“Context here tells us,” it says, “that the instruction to iden-
tify school districts with ‘per-pupil expenditures’ above the
95th percentile ‘of such expenditures’ is . . . ambiguous, be-
cause both students and school districts are of concern to the
statute.” Amnte, at 99. This is a complete non sequitur. Of
course students are a concern to a statute dealing with
school funding. But that does not create any ambiguity
with respect to whether, under this statute, pupils can rea-
sonably be said to have their own “per-pupil expenditures
or revenues.” It is simply irrational to say that the clear
dispositions of a statute with regard to the entities that it
regulates (here LEAs) are rendered ambiguous when those
entities contain subunits that are the ultimate beneficiaries
of the regulation (here students). Such a principle of inter-
pretation—if it could be called that—would inject ambiguity
into many statutes indeed.

The Court’s reliance on statutory context is all the more
puzzling since the context obviously favors petitioners.
“The focus [of the Impact Aid statute] is upon LEAs, not
upon the number of pupils.” 393 F. 3d 1158, 1172 (CA10
2004) (O’Brien, J., dissenting), opinion vacated, 437 F. 3d
1289, 1290 (2006) (en banc) (per curiam). In fact, the provi-
sions at issue here make not the slightest mention of stu-
dents. That is both sensible and predictable, since the
Impact Aid program’s equalization formula is designed to
address funding disparities between LEAs, not between
students. See 20 U.S.C. §7709(b)(2)(A) (referring to “a
program of State aid [that] equalizes expenditures among
local educational agencies”); see also §7709(d)(1). Indeed,
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the whole point of the equalization determination is to figure
out whether States may reduce state aid to LEAs. See
§7709(a).

In sum, the plain language of the Impact Aid statute com-
pels the conclusion that the Secretary’s method of calculation
is ultra vires. Employing the formula that the statute re-
quires, New Mexico is not equalized. Ante, at 89.

II

How then, if the text is so clear, are respondents managing
to win this case? The answer can only be the return of that
miraculous redeemer of lost causes, Church of the Holy Trin-
ity. In order to contort the statute’s language beyond rec-
ognition, the Court must believe Congress’s intent so crys-
talline, the spirit of its legislation so glowingly bright, that
the statutory text should simply not be read to say what it
says. See Part II-A, ante. JUSTICE STEVENS is quite can-
did on the point: He is willing to contradict the text. See
ante, at 106-107 (concurring opinion).® But JUSTICE STE-
VENS’ candor should not make his philosophy seem unassum-
ing. He maintains that it is “a correct performance of the
judicial function” to “override a strict interpretation of the
text” so long as policy-driven interpretation “is faithful to
the intent of Congress.” Ante, at 105. But once one de-
parts from “strict interpretation of the text” (by which Jus-

3Like JUSTICE STEVENS, respondents themselves were aboveboard
when they litigated this case at the administrative level. After hearing
argument from the Department of Education, the Administrative Law
Judge (ALJ) protested: “The problem is I don’t see the ambiguity of the
statute.” App. 29. To this the Department’s counsel responded: “The
only way I can do that is by reference to the statutory purpose.” Ibid.
Later in the hearing, the ALJ similarly asked the State of New Mexico
how its interpretation was consistent with the statute. The State an-
swered: “Literally, on the face of the words, perhaps not, probably not.”
Id., at 53. Despite his misgivings, the ALJ ultimately decided that he did
not possess the authority to invalidate the regulations. App. to Pet. for
Cert. 38a, 51a.
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TICE STEVENS means the actual meaning of the text) fidelity
to the intent of Congress is a chancy thing. The only thing
we know for certain both Houses of Congress (and the Presi-
dent, if he signed the legislation) agreed upon is the text.
Legislative history can never produce a “pellucidly clear”
picture, ante, at 106 (STEVENS, J., concurring), of what a law
was “intended” to mean, for the simple reason that it is never
voted upon—or ordinarily even seen or heard—by the “in-
tending” lawgiving entity, which consists of both Houses of
Congress and the President (if he did not veto the bill). See
U.S. Const., Art. I, §§1, 7. Thus, what judges believe Con-
gress “meant” (apart from the text) has a disturbing but en-
tirely unsurprising tendency to be whatever judges think
Congress must have meant, 7. e.,, should have meant. In
Church of the Holy Trinity, every Justice on this Court dis-
regarded the plain language of a statute that forbade the
hiring of a clergyman from abroad because, after all (they
thought), “this is a Christian nation,” 143 U. S., at 471, so
Congress could not have meant what it said. Is there any
reason to believe that those Justices were lacking that “intel-
lectuall] honest[y]” that JUSTICE STEVENS “presumels]” all
our judges possess, ante, at 1057 Intellectual honesty does
not exclude a blinding intellectual bias. And even if it did,
the system of judicial amendatory veto over texts duly
adopted by Congress bears no resemblance to the system of
lawmaking set forth in our Constitution.

JUSTICE STEVENS takes comfort in the fact that this is a
case in which he “cannot imagine anyone accusing any Mem-
ber of the Court of voting one way or the other because of
that Justice’s own policy preferences.” Ante, at 106. I can
readily imagine it, given that the Court’s opinion begins with
a lengthy description of why the system its judgment ap-
proves is the better one. But even assuming that, in this
rare case, the Justices’ departure from the enacted law has
nothing to do with their policy view that it is a bad law,
nothing in JUSTICE STEVENS’ separate opinion limits his ap-
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proach to such rarities. Why should we suppose that in
matters more likely to arouse the judicial libido—voting
rights, antidiscrimination laws, or environmental protection,
to name only a few—a judge in the School of Textual Subver-
sion would not find it convenient (yea, righteous!) to assume
that Congress must have meant, not what it said, but what
he knows to be best?

Lest there be any confusion on the point, I must discuss
briefly the two cases JUSTICE STEVENS puts forward, ante,
at 104-105, as demonstrating this Court’s recent endorse-
ment of his unorthodox views. They demonstrate just the
opposite. Griffin v. Oceanic Contractors, Inc., 458 U. S. 564
(1982), involved a maritime statute that required the master
of a vessel to furnish unpaid wages to a seaman within a
specified period after the seaman’s discharge, and further
provided that a master who failed to do so without sufficient
cause “‘shall pay to the seaman a sum equal to two days’ pay
for each and every day during which payment is delayed.””
Id., at 570 (quoting 46 U.S.C. §596 (1976 ed.)). We ex-
plained that “Congress intended the statute to mean exactly
what its plain language says,” 458 U. S., at 574, and held that
the seaman was entitled to double wages for every day dur-
ing which payment was delayed, even for the period in which
he had obtained alternative employment. The result was
that the seaman would receive approximately $300,000 for
his master’s improper withholding of $412.50, id., at 575,
even though “[ilt [was] probably true that Congress did not
precisely envision the grossness of the difference . . . be-
tween the actual wages withheld and the amount of the
award required by the statute,” id., at 576. We suggested
in dicta that there might be a “rare cas[e]” in which the
Court could relax its steadfastness to statutory text, id., at
571, but if Griffin itself did not qualify, it is hard to imagine
what would. The principle JUSTICE STEVENS would ascribe
to Griffin is in fact the one he advocated in dissent. “[T]his
is one of the cases in which the exercise of judgment dictates
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a departure from the literal text in order to be faithful to
the legislative will.” Id., at 586 (STEVENS, J., dissenting).

The second case JUSTICE STEVENS relies upon, United
States v. Ron Pair Enterprises, Inc., 489 U. S. 235 (1989), is
equally inapt. The Court’s opinion there (unlike the one
here) explained that our analysis “must begin . . . with the
language of the statute itself,” and concluded that that was
“also where the inquiry should end, for where . . . the stat-
ute’s language is plain, ‘the sole function of the courts is to
enforce it according to its terms.”” Id. at 241 (quoting
Caminetti v. United States, 242 U. S. 470, 485 (1917)). My
“fifth vote” in Ron Pair was thus only “decisive,” ante, at
105 (STEVENS, J., concurring), in reaffirming this Court’s ad-
herence to statutory text, decisively preventing it from fall-
ing off the precipice it plunges over today.

Contrary to the Court and JUSTICE STEVENS, I do not
believe that what we are sure the Legislature meant to say
can trump what it did say. Citizens arrange their affairs
not on the basis of their legislators’ unexpressed intent, but
on the basis of the law as it is written and promulgated.
I think it terribly unfair to expect that the two rural school
districts that are petitioners here should have pored over
some 30 years of regulatory history to divine Congress’s
“real” objective (and with it the “real” intent that a majority
of Justices would find honest and true). To be governed by
legislated text rather than legislators’ intentions is what it
means to be “a Government of laws, not of men.” And in
the last analysis the opposite approach is no more beneficial
to the governors than it is to the governed. By “depriving
legislators of the assurance that ordinary terms, used in an
ordinary context, will be given a predictable meaning,” we
deprive Congress of “a sure means by which it may work the
people’s will.” Chisom v. Roemer, 501 U. S. 380, 417 (1991)
(ScALI4, J., dissenting).

I do not purport to know what Congress thought it was
doing when it amended the Impact Aid program in 1994.
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But even indulging JUSTICE STEVENS’ erroneous premise
that there exists a “legislative intent” separate and apart
from the statutory text, ante, at 105 (concurring opinion),
I do not see how the Court can possibly say, with any meas-
ure of confidence, that Congress wished one thing rather
than another. There is ample evidence, for example, that at
the time it amended the Impact Aid statute, Congress knew
exactly how to incorporate student population into a dispar-
ity calculation. Most prominently, in the very same Act that
added §7709(b)(2)(B)(i) to the Impact Aid program, Congress
established the Education Finance Incentive Program,
known as EFIG. See Improving America’s Schools Act of
1994, 108 Stat. 3575. That statute allocates grants to States
based in part on an “equity factor” which requires a dis-
parity calculation similar to that in the Impact Aid statute.
See 20 U.S.C. §6337(b)(1)(A) (2000 ed., Supp. IV). In
EFIG, however, Congress specifically required the Secretary
to take student population into account: “[TThe Secretary
shall weigh the variation between per-pupil expenditures in
each local educational agency . . . according to the num-
ber of pupils served by the local educational agency.”
§6337(b)(3)(A)(i1))(II) (emphasis added); see also Brief for
Federal Respondent 28-29. And there is more. In EFIG,
Congress expressly provided that a State would be accorded
a favorable “equity factor” rating if it was considered equal-
ized under the Secretary’s Impact Aid regulations. See
§6337(b)(3)(B) (2000 ed., Supp. IV). Congress thus explic-
itly incorporated the Impact Aid regulations into EFIG, but
did no such thing with respect to the Impact Aid statute
itself. All this on the very same day.

Nor do I see any significance in the fact that no legislator
in 1994 expressed the view that §7709(b)(2)(B)(i) was de-
signed to upend the Secretary’s equalization formula. Ante,
at 91 (majority opinion). It is quite plausible—indeed, emi-
nently plausible—that the Members of Congress took the
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plain meaning of the language which the Secretary himself
had proposed to be what the Secretary himself had pre-
viously been doing. It is bad enough for this Court to con-
sider legislative materials beyond the statutory text in aid
of resolving ambiguity, but it is truly unreasonable to require
such extratextual evidence as a precondition for enforcing
an unambiguous congressional mandate. See Koons Buick
Pontiac GMC, Inc. v. Nigh, 543 U.S. 50, 73-74 (2004)
(ScALIA, J., dissenting). The Court points to the fact that
“no Member of Congress has ever criticized the method the
[Secretary’s] regulation[s] sets forth.” Amnte, at 90. But
can it really be that this case turns, in the Court’s view, on
whether a freshman Congressman from New Mexico gave
a floor speech that only late-night C—SPAN junkies would
witness? The only fair inference from Congress’s silence is
that Congress had nothing further to say, its statutory text
doing all of the talking.

Finally, the Court expresses its belief that Congress must
have intended to adopt the Secretary’s pre-1994 disparity
test because that test is the more reasonable one, better able
to account for States with small numbers of large LEAs, or
large numbers of small ones. See ante, at 91-93. This, to
tell the truth, is the core of the opinion. As I have sug-
gested, it is no accident that the countertextual legislative
intent judges perceive invariably accords with what judges
think best. It seems to me, however, that this Court is no
more capable of saying with certainty what is best in this
area than it is of saying with certainty (apart from the text)
what Congress intended. There is good reason to be con-
cerned—in the implementation of a statute that makes a lim-
ited exception for States that have “in effect a program
of State aid that equalizes expenditures for free public
education among local educational agencies,” 20 U.S. C.
§7709(b)(1) (2000 ed., Supp. IV) (emphasis added)—that the
Secretary’s methodology eliminates from the disparity calcu-



122 ZUNI PUBLIC SCHOOL DIST. NO. 89 v. DEPARTMENT
OF EDUCATION

SCALIA, J., dissenting

lation too many LEAs. In the certification at issue in this
very case, the Secretary excluded 23 of New Mexico’s 89
LEAs, approximately 26%. Is this Court such an expert in
school finance that it can affirm the desirability of excluding
one in four of New Mexico’s LEAs from consideration?

As for the Secretary’s concerns about the discrepancy
between large and small LEAs, does the Court have any
basis for its apparent confidence that other parts of the Im-
pact Aid statute do not adequately address the problem?
Immediately after setting forth the 95th and 5th percentile
cutoffs, § 7709(b)(2)(B)(i), the statute instructs the Secretary
to “take into account the extent to which a program of State
aid reflects the additional cost of providing free public edu-
cation in particular types of local educational agencies, such
as those that are geographically isolated, or to particu-
lar types of students, such as children with disabilities.”
§7709(b)(2)(B)(ii)). Respondents do not explain why the Sec-
retary could not use §7709(b)(2)(B)(ii) to temper any un-
intended effects of §7709(b)(2)(B)(i). Respondents further
maintain that States could take advantage of the statute’s
plain meaning by subdividing their LEAs. But again, the
statute itself contains a remedy. Under §7713(9)(B)(ii),
“[t]he term ‘local educational agency’ does not include any
agency or school authority that the Secretary determines on
a case-by-case basis . . . is not constituted or reconstituted
for legitimate educational purposes.”

* * *

The only sure indication of what Congress intended is
what Congress enacted; and even if there is a difference be-
tween the two, the rule of law demands that the latter pre-
vail. This case will live with Church of the Holy Trinity as
an exemplar of judicial disregard of crystal-clear text. We
must interpret the law as Congress has written it, not as we
would wish it to be. I would reverse the judgment of the
Court of Appeals.
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JUSTICE SOUTER, dissenting.

I agree with the Court that Congress probably intended,
or at least understood, that the Secretary would continue to
follow the methodology devised prior to passage of the cur-
rent statute in 1994, see ante, at 90-91. But for reasons set
out in JUSTICE SCALIA’s dissent, I find the statutory lan-
guage unambiguous and inapt to authorize that methodology,
and I therefore join Part I of his dissenting opinion.
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GONZALES, ATTORNEY GENERAL v. CARHART ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE EIGHTH CIRCUIT

No. 05-380. Argued November 8, 2006—Decided April 18, 2007*

Following this Court’s Stenberg v. Carhart, 530 U. S. 914, decision that
Nebraska’s “partial birth abortion” statute violated the Federal Consti-
tution, as interpreted in Plamned Parenthood of Southeastern Pa. v.
Casey, 505 U. S. 833, and Roe v. Wade, 410 U. S. 113, Congress passed
the Partial-Birth Abortion Ban Act of 2003 (Act) to proscribe a particu-
lar method of ending fetal life in the later stages of pregnancy. The
Act does not regulate the most common abortion procedures used in the
first trimester of pregnancy, when the vast majority of abortions take
place. In the usual second-trimester procedure, “dilation and evacua-
tion” (D&E), the doctor dilates the cervix and then inserts surgical in-
struments into the uterus and maneuvers them to grab the fetus and
pull it back through the cervix and vagina. The fetus is usually ripped
apart as it is removed, and the doctor may take 10 to 15 passes to re-
move it in its entirety. The procedure that prompted the federal Act
and various state statutes, including Nebraska’s, is a variation of the
standard D&E, and is herein referred to as “intact D&E.” The main
difference between the two procedures is that in intact D&E a doctor
extracts the fetus intact or largely intact with only a few passes, pulling
out its entire body instead of ripping it apart. In order to allow the
head to pass through the cervix, the doctor typically pierces or crushes
the skull.

The Act responded to Stenberg in two ways. First, Congress found
that unlike this Court in Stenberg, it was not required to accept the
District Court’s factual findings, and that there was a moral, medical,
and ethical consensus that partial-birth abortion is a gruesome and inhu-
mane procedure that is never medically necessary and should be prohib-
ited. Second, the Act’s language differs from that of the Nebraska stat-
ute struck down in Stenberg. Among other things, the Act prohibits
“knowingly perform[ing] a partial-birth abortion . .. that is [not] neces-
sary to save the life of a mother,” 18 U.S.C. §1531(a). It defines

*Together with No. 05-1382, Gonzales, Attorney General v. Planned
Parenthood Federation of America, Inc., et al., on certiorari to the United
States Court of Appeals for the Ninth Circuit.
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“partial-birth abortion,” § 1531(b)(1), as a procedure in which the doctor:
“(A) deliberately and intentionally vaginally delivers a living fetus until,
in the case of a head-first presentation, the entire fetal head is outside
the [mother’s] body . . ., or, in the case of breech presentation, any part
of the fetal trunk past the navel is outside the [mother’s] body . . ., for
the purpose of performing an overt act that the person knows will kill
the partially delivered living fetus”; and “(B) performs the overt act,
other than completion of delivery, that kills the fetus.”

In No. 05-380, respondent abortion doctors challenged the Act’s con-
stitutionality on its face, and the Federal District Court granted a per-
manent injunction prohibiting petitioner Attorney General from enfore-
ing the Act in all cases but those in which there was no dispute the
fetus was viable. The court found the Act unconstitutional because it
(1) lacked an exception allowing the prohibited procedure where neces-
sary for the mother’s health and (2) covered not merely intact D&E but
also other D&Es. Affirming, the Eighth Circuit found that a lack of
consensus existed in the medical community as to the banned proce-
dure’s necessity, and thus Stenberg required legislatures to err on the
side of protecting women’s health by including a health exception. In
No. 05-1382, respondent abortion advocacy groups brought suit chal-
lenging the Act. The District Court enjoined the Attorney General
from enforcing the Act, concluding it was unconstitutional on its face
because it (1) unduly burdened a woman’s ability to choose a second-
trimester abortion, (2) was too vague, and (3) lacked a health exception
as required by Stenberg. The Ninth Circuit agreed and affirmed.

Held: Respondents have not demonstrated that the Act, as a facial matter,
is void for vagueness, or that it imposes an undue burden on a woman’s
right to abortion based on its overbreadth or lack of a health excep-
tion. Pp. 145-168.

1. The Casey Court reaffirmed what it termed Roe’s three-part “es-
sential holding”: First, a woman has the right to choose to have an abor-
tion before fetal viability and to obtain it without undue interference
from the State. Second, the State has the power to restrict abortions
after viability, if the law contains exceptions for pregnancies endanger-
ing the woman’s life or health. And third, the State has legitimate
interests from the pregnancy’s outset in protecting the health of the
woman and the life of the fetus that may become a child. 505 U. S., at
846. Though all three are implicated here, it is the third that requires
the most extended discussion. In deciding whether the Act furthers
the Government’s legitimate interest in protecting fetal life, the Court
assumes, inter alia, that an undue burden on the previability abortion
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right exists if a regulation’s “purpose or effect is to place a substantial
obstacle in the [woman’s] path,” id., at 878, but that “[r]egulations which
do no more than create a structural mechanism by which the State . . .
may express profound respect for the life of the unborn are permitted,
if they are not a substantial obstacle to the woman’s exercise of the
right to choose,” id., at 877. Casey struck a balance that was central
to its holding, and the Court applies Casey’s standard here. A central
premise of Casey’s joint opinion—that the government has a legitimate,
substantial interest in preserving and promoting fetal life—would
be repudiated were the Court now to affirm the judgments below.
Pp. 145-146.

2. The Act, on its face, is not void for vagueness and does not impose
an undue burden from any overbreadth. Pp. 146-156.

(@) The Act’s text demonstrates that it regulates and proscribes
performing the intact D&E procedure. First, since the doctor must
“vaginally delive[r] a living fetus,” §1531(b)(1)(A), the Act does not re-
strict abortions involving delivery of an expired fetus or those not
involving vaginal delivery, e.g., hysterotomy or hysterectomy. And
it applies both previability and postviability because, by common under-
standing and scientific terminology, a fetus is a living organism within
the womb, whether or not it is viable outside the womb. Second, be-
cause the Act requires the living fetus to be delivered to a specific ana-
tomical landmark depending on the fetus’ presentation, ibid., an abor-
tion not involving such partial delivery is permitted. Third, because
the doctor must perform an “overt act, other than completion of deliv-
ery, that kills the partially delivered fetus,” §1531(b)(1)(B), the “overt
act” must be separate from delivery. It must also occur after delivery
to an anatomical landmark, since killing “the partially delivered” fetus,
when read in context, refers to a fetus that has been so delivered, bid.
Fourth, given the Act’s scienter requirements, delivery of a living fetus
past an anatomical landmark by accident or inadvertence is not a crime
because it is not “deliberat[e] and intentiona[l],” § 1531(b)(1)(A). Nor is
such a delivery prohibited if the fetus has not been delivered “for the
purpose of performing an overt act that the [doctor] knows will kill [it].”
Ibid. Pp. 146-148.

(b) The Act is not unconstitutionally vague on its face. It satisfies
both requirements of the void-for-vagueness doctrine. First, it pro-
vides doctors “of ordinary intelligence a reasonable opportunity to know
what is prohibited,” Grayned v. City of Rockford, 408 U. S. 104, 108,
setting forth “relatively clear guidelines as to prohibited conduct” and
providing “objective criteria” to evaluate whether a doctor has per-
formed a prohibited procedure, Posters ‘N’ Things, Ltd. v. United States,
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511 U. S. 513, 525-526. Second, it does not encourage arbitrary or dis-
criminatory enforcement. Kolender v. Lawson, 461 U. S. 352, 357. Its
anatomical landmarks “establish minimal guidelines to govern law en-
forcement,” Smith v. Goguen, 415 U. S. 566, 574, and its scienter require-
ments narrow the scope of its prohibition and limit prosecutorial discre-
tion, see Kolender, supra, at 358. Respondents’ arbitrary enforcement
arguments, furthermore, are somewhat speculative, since this is a pre-
enforcement challenge. Pp. 148-150.

(c) The Court rejects respondents’ argument that the Act imposes
an undue burden, as a facial matter, because its restrictions on second-
trimester abortions are too broad. Pp. 150-156.

(i) The Act’s text discloses that it prohibits a doctor from inten-
tionally performing an intact D&E. Its dual prohibitions correspond
with the steps generally undertaken in this procedure: The doctor
(1) delivers the fetus until its head lodges in the cervix, usually past the
anatomical landmark for a breech presentation, see §1531(b)(1)(A), and
(2) proceeds to the overt act of piercing or crushing the fetal skull after
the partial delivery, see §1531(b)(1)(B). The Act’s scienter require-
ments limit its reach to those physicians who carry out the intact D&E,
with the intent to undertake both steps at the outset. The Act excludes
most D&Es in which the doctor intends to remove the fetus in pieces
from the outset. This interpretation is confirmed by comparing the Act
with the Nebraska statute in Stenberg. There, the Court concluded
that the statute encompassed D&E, which “often involve[s] a physician
pulling a ‘substantial portion’ of a still living fetus . . ., say, an arm or
leg, into the vagina prior to the death of the fetus,” 530 U. S., at 939,
and rejected the Nebraska Attorney General’s limiting interpretation
that the statute’s reference to a “procedure” that “‘kill[s] the unborn
child’” was to a distinct procedure, not to the abortion procedure as a
whole, id., at 943. It is apparent Congress responded to these concerns
because the Act adopts the phrase “delivers a living fetus,” 18 U. S. C.
§1531(b)(1)(A), instead of “‘delivering . . . a living unborn child, or a
substantial portion thereof,”” 530 U. S., at 938, thereby targeting extrac-
tion of an entire fetus rather than removal of fetal pieces; identifies
specific anatomical landmarks to which the fetus must be partially deliv-
ered, §1531(b)(1)(A), thereby clarifying that the removal of a small
portion of the fetus is not prohibited; requires the fetus to be delivered
so that it is partially “outside the [mother’s] body,” ibid., thereby estab-
lishing that delivering a substantial portion of the fetus into the vagina
would not subject a doctor to criminal sanctions; and adds the overt-
act requirement, §1531(b)(1), thereby making the distinction the Ne-
braska statute failed to draw (but the Nebraska Attorney General
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advanced). Finally, the canon of constitutional avoidance, see, e. g., Ed-
ward J. DeBartolo Corp. v. Florida Gulf Coast Building & Constr.
Trades Council, 485 U. S. 568, 575, extinguishes any lingering doubt.
Interpreting the Act not to prohibit standard D&E is the most reason-
able reading and understanding of its terms. Pp. 150-154.

(ii) Respondents’ contrary arguments are unavailing. The con-
tention that any D&E may result in the delivery of a living fetus beyond
the Act’s anatomical landmarks because doctors cannot predict the
amount the cervix will dilate before the procedure does not take account
of the Act’s intent requirements, which preclude liability for an acciden-
tal intact D&E. The evidence supports the legislative determination
that an intact delivery is almost always a conscious choice rather than
a happenstance, belying any claim that a standard D&E cannot be per-
formed without intending or foreseeing an intact D&E. That many
doctors begin every D&E with the objective of removing the fetus as
intact as possible based on their belief that this is safer does not prove,
as respondents suggest, that every D&E might violate the Act, thereby
imposing an undue burden. It demonstrates only that those doctors
must adjust their conduct to the law by not attempting to deliver the
fetus to an anatomical landmark. Respondents have not shown that
requiring doctors to intend dismemberment before such a delivery will
prohibit the vast majority of D&E abortions. Pp. 154-156.

3. The Act, measured by its text in this facial attack, does not impose
a “substantial obstacle” to late-term, but previability, abortions, as pro-
hibited by the Casey plurality, 505 U. S., at 878. Pp. 156-167.

(a) The contention that the Act’s congressional purpose was to cre-
ate such an obstacle is rejected. The Act’s stated purposes are pro-
tecting innocent human life from a brutal and inhumane procedure
and protecting the medical community’s ethics and reputation. The
government undoubtedly “has an interest in protecting the integrity
and ethics of the medical profession.” Washington v. Glucksberg, 521
U.S. 702, 731. Moreover, Casey reaffirmed that the government may
use its voice and its regulatory authority to show its profound respect
for the life within the woman. See, e. g., 505 U. S., at 873. The Act’s
ban on abortions involving partial delivery of a living fetus furthers the
Government’s objectives. Congress determined that such abortions are
similar to the killing of a newborn infant. This Court has confirmed
the validity of drawing boundaries to prevent practices that extinguish
life and are close to actions that are condemned. Glucksberg, supra, at
732-735, and n. 23. The Act also recognizes that respect for human life
finds an ultimate expression in a mother’s love for her child. Whether
to have an abortion requires a difficult and painful moral decision, Casey,
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505 U. S., at 852-853, which some women come to regret. In a decision
so fraught with emotional consequence, some doctors may prefer not to
disclose precise details of the abortion procedure to be used. It is, how-
ever, precisely this lack of information that is of legitimate concern to
the State. Id., at 873. The State’s interest in respect for life is ad-
vanced by the dialogue that better informs the political and legal sys-
tems, the medical profession, expectant mothers, and society as a whole
of the consequences that follow from a decision to elect a late-term abor-
tion. The objection that the Act accomplishes little because the stand-
ard D&E is in some respects as brutal, if not more, than intact D&E is
unpersuasive. It was reasonable for Congress to think that partial-
birth abortion, more than standard D&E, undermines the public’s per-
ception of the doctor’s appropriate role during delivery, and perverts
the birth process. Pp. 156-160.

(b) The Act’s failure to allow the banned procedure’s use where
“‘necessary, in appropriate medical judgment, for the preservation of
the [mother’s] health,”” Ayotte v. Planned Parenthood of Northern New
Eng., 546 U. S. 320, 327-328, does not have the effect of imposing an
unconstitutional burden on the abortion right. The Court assumes the
Act’s prohibition would be unconstitutional, under controlling prece-
dents, if it “subject[ed] [women] to significant health risks.” Id., at 328.
Whether the Act creates such risks was, however, a contested factual
question below: The evidence presented in the trial courts and before
Congress demonstrates both sides have medical support for their posi-
tions. The Court’s precedents instruct that the Act can survive facial
attack when this medical uncertainty persists. See, e.g., Kansas v.
Hendricks, 521 U. S. 346, 360, n. 3. This traditional rule is consistent
with Casey, which confirms both that the State has an interest in pro-
moting respect for human life at all stages in the pregnancy, and that
abortion doctors should be treated the same as other doctors. Medical
uncertainty does not foreclose the exercise of legislative power in the
abortion context any more than it does in other contexts. Other consid-
erations also support the Court’s conclusion, including the fact that safe
alternatives to the prohibited procedure, such as D&E, are available.
In addition, if intact D&E is truly necessary in some circumstances, a
prior injection to kill the fetus allows a doctor to perform the procedure,
given that the Act’s prohibition only applies to the delivery of “a living
fetus,” 18 U. S. C. §1531(b)(1)(A). Planned Parenthood of Central Mo.
v. Danforth, 428 U. S. 52, 77-79, distinguished. The Court rejects cer-
tain of the parties’ arguments. On the one hand, the Attorney Gener-
al’s contention that the Act should be upheld based on the congressional
findings alone fails because some of the Act’s recitations are factually
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incorrect, and some of the important findings have been superseded.
Also unavailing, however, is respondents’ contention that an abortion
regulation must contain a health exception if “substantial medical au-
thority supports the proposition that banning a particular procedure
could endanger women’s health,” Stenberg, 530 U. S., at 938. Interpret-
ing Stenberg as leaving no margin for legislative error in the face of
medical uncertainty is too exacting a standard. Marginal safety consid-
erations, including the balance of risks, are within the legislative compe-
tence where, as here, the regulation is rational and pursues legitimate
ends, and standard, safe medical options are available. Pp. 161-167.

4. These facial attacks should not have been entertained in the first
instance. In these circumstances the proper means to consider excep-
tions is by as-applied challenge. Cf. Wisconsin Right to Life, Inc. v.
Federal Election Comm’n, 546 U. S. 410, 412. This is the proper man-
ner to protect the woman’s health if it can be shown that in discrete and
well-defined instances a condition has or is likely to occur in which the
procedure prohibited by the Act must be used. No as-applied challenge
need be brought if the Act’s prohibition threatens a woman’s life, be-
cause the Act already contains a life exception. 18 U.S. C. §1531(a).
Pp. 167-168.

No. 05-380, 413 F. 3d 791; No. 05-1382, 435 F. 3d 1163, reversed.

KENNEDY, J., delivered the opinion of the Court, in which ROBERTS,
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in both cases. With him on the briefs were Assistant Attor-
ney General Keisler, Deputy Solicitor General Garre, Dep-
uty Assistant Attorney General Katsas, Kannon K. Shan-
mugam, Marleigh D. Dover, and Catherine Y. Hancock.

Priscilla J. Smith argued the cause for respondents in
No. 05-380. With her on the brief were Janet Crepps, Nan
E. Strauss, Sanford M. Cohen, and Jerry M. Hug. Ewve C.
Gartner argued the cause for Planned Parenthood respond-
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JUSTICE KENNEDY delivered the opinion of the Court.

These cases require us to consider the validity of the
Partial-Birth Abortion Ban Act of 2003 (Act), 18 U.S. C.
§1531 (2000 ed., Supp. IV), a federal statute regulating abor-
tion procedures. In recitations preceding its operative pro-
visions the Act refers to the Court’s opinion in Stenberg v.
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Carhart, 530 U. S. 914 (2000), which also addressed the sub-
ject of abortion procedures used in the later stages of preg-
nancy. Compared to the state statute at issue in Stenberg,
the Act is more specific concerning the instances to which it
applies and in this respect more precise in its coverage. We
conclude the Act should be sustained against the objections
lodged by the broad, facial attack brought against it.

In No. 05-380 (Carhart) respondents are LeRoy Carhart,
William G. Fitzhugh, William H. Knorr, and Jill L. Vibhakar,
doctors who perform second-trimester abortions. These
doctors filed their complaint against the Attorney General of
the United States in the United States District Court for the
District of Nebraska. They challenged the constitutionality
of the Act and sought a permanent injunction against its en-
forcement. Carhart v. Asheroft, 331 F. Supp. 2d 805 (2004).
In 2004, after a 2-week trial, the District Court granted a
permanent injunction that prohibited the Attorney General
from enforcing the Act in all cases but those in which there
was no dispute the fetus was viable. Id., at 1048. The
Court of Appeals for the Eighth Circuit affirmed. 413 F. 3d
791 (2005). We granted certiorari. 546 U.S. 1169 (2006).

In No. 05-1382 (Planned Parenthood) respondents are
Planned Parenthood Federation of America, Inc., Planned
Parenthood Golden Gate, and the City and County of San
Francisco. The Planned Parenthood entities sought to en-
join enforcement of the Act in a suit filed in the United
States District Court for the Northern District of California.
Planned Parenthood Federation of Am. v. Ashcroft, 320
F. Supp. 2d 957 (2004). The City and County of San Fran-
cisco intervened as a plaintiff. In 2004, the District Court
held a trial spanning a period just short of three weeks, and
it, too, enjoined the Attorney General from enforcing the
Act. Id., at 1035. The Court of Appeals for the Ninth Cir-
cuit affirmed. 435 F. 3d 1163 (2006). We granted certiorari.
547 U. S. 1205 (2006).
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I
A

The Act proscribes a particular manner of ending fetal life,
so it is necessary here, as it was in Stenberg, to discuss abor-
tion procedures in some detail. Three United States Dis-
trict Courts heard extensive evidence describing the proce-
dures. In addition to the two courts involved in the instant
cases the District Court for the Southern District of New
York also considered the constitutionality of the Act. Na-
tional Abortion Federation v. Ashcroft, 330 F. Supp. 2d 436
(2004). It found the Act unconstitutional, id., at 493, and the
Court of Appeals for the Second Circuit affirmed, National
Abortion Federation v. Gonzales, 437 F. 3d 278 (2006). The
three District Courts relied on similar medical evidence; in-
deed, much of the evidence submitted to the Carhart court
previously had been submitted to the other two courts. 331
F. Supp. 2d, at 809-810. We refer to the District Courts’
exhaustive opinions in our own discussion of abortion
procedures.

Abortion methods vary depending to some extent on the
preferences of the physician and, of course, on the term of
the pregnancy and the resulting stage of the unborn child’s
development. Between 85 and 90 percent of the approx-
imately 1.3 million abortions performed each year in the
United States take place in the first three months of preg-
nancy, which is to say in the first trimester. Planned Par-
enthood, supra, at 960, and n. 4; App. in No. 05-1382,
pp. 45-48. The most common first-trimester abortion
method is vacuum aspiration (otherwise known as suction
curettage) in which the physician vacuums out the embryonic
tissue. Early in this trimester an alternative is to use medi-
cation, such as mifepristone (commonly known as RU-486),
to terminate the pregnancy. National Abortion Federa-
tion, supra, at 464, n. 20. The Act does not regulate these
procedures.



Cite as: 550 U. S. 124 (2007) 135

Opinion of the Court

Of the remaining abortions that take place each year, most
occur in the second trimester. The surgical procedure re-
ferred to as “dilation and evacuation” or “D&E” is the usual
abortion method in this trimester. Planned Parenthood,
supra, at 960-961. Although individual techniques for per-
forming D&E differ, the general steps are the same.

A doctor must first dilate the cervix at least to the extent
needed to insert surgical instruments into the uterus and to
maneuver them to evacuate the fetus. National Abortion
Federation, supra, at 465; App. in No. 05-1382, at 61. The
steps taken to cause dilation differ by physician and gesta-
tional age of the fetus. See, e.g.,, Carhart, supra, at 852,
856, 859, 862-865, 868, 870, 873-874, 876-877, 880, 883, 886.
A doctor often begins the dilation process by inserting os-
motic dilators, such as laminaria (sticks of seaweed), into the
cervix. The dilators can be used in combination with drugs,
such as misoprostol, that increase dilation. The resulting
amount of dilation is not uniform, and a doctor does not know
in advance how an individual patient will respond. In gen-
eral the longer dilators remain in the cervix, the more it
will dilate. Yet the length of time doctors employ osmotic
dilators varies. Some may keep dilators in the cervix for
two days, while others use dilators for a day or less. Na-
tional Abortion Federation, supra, at 464-465; Planned
Parenthood, supra, at 961.

After sufficient dilation the surgical operation can com-
mence. The woman is placed under general anesthesia or
conscious sedation. The doctor, often guided by ultrasound,
inserts grasping forceps through the woman’s cervix and into
the uterus to grab the fetus. The doctor grips a fetal part
with the forceps and pulls it back through the cervix and
vagina, continuing to pull even after meeting resistance from
the cervix. The friction causes the fetus to tear apart. For
example, a leg might be ripped off the fetus as it is pulled
through the cervix and out of the woman. The process of
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evacuating the fetus piece by piece continues until it has
been completely removed. A doctor may make 10 to 15
passes with the forceps to evacuate the fetus in its entirety,
though sometimes removal is completed with fewer passes.
Once the fetus has been evacuated, the placenta and any re-
maining fetal material are suctioned or scraped out of the
uterus. The doctor examines the different parts to ensure
the entire fetal body has been removed. See, e. g., National
Abortion Federation, supra, at 465; Planned Parenthood,
320 F. Supp. 2d, at 962.

Some doctors, especially later in the second trimester, may
kill the fetus a day or two before performing the surgical
evacuation. They inject digoxin or potassium chloride into
the fetus, the umbilical cord, or the amniotic fluid. Fetal
demise may cause contractions and make greater dilation
possible. Once dead, moreover, the fetus’ body will soften,
and its removal will be easier. Other doctors refrain from
injecting chemical agents, believing it adds risk with little or
no medical benefit. Carhart, supra, at 907-912; National
Abortion Federation, supra, at 474-475.

The abortion procedure that was the impetus for the nu-
merous bans on “partial-birth abortion,” including the Act,
is a variation of this standard D&E. See M. Haskell, Dila-
tion and Extraction for Late Second Trimester Abortion
(1992), 1 Appellant’s App. in No. 04-3379 (CAS8), p. 109 (here-
inafter Dilation and Extraction). The medical community
has not reached unanimity on the appropriate name for this
D&E variation. It has been referred to as “intact D&E,”
“dilation and extraction” (D&X), and “intact D&X.” Na-
tional Abortion Federation, supra, at 440, n. 2; see also F.
Cunningham et al., Williams Obstetrics 243 (22d ed. 2005)
(identifying the procedure as D&X); Danforth’s Obstetrics
and Gynecology 567 (J. Scott, R. Gibbs, B. Karlan, & A.
Haney eds. 9th ed. 2003) (identifying the procedure as intact
D&X); M. Paul, E. Lichtenberg, L. Borgatta, D. Grimes, &
P. Stubblefield, A Clinician’s Guide to Medical and Surgical
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Abortion 136 (1999) (identifying the procedure as intact
D&E). For discussion purposes this D&E variation will be
referred to as intact D&E. The main difference between
the two procedures is that in intact D&E a doctor extracts
the fetus intact or largely intact with only a few passes.
There are no comprehensive statistics indicating what per-
centage of all D&Es are performed in this manner.

Intact D&E, like regular D&E, begins with dilation of the
cervix. Sufficient dilation is essential for the procedure.
To achieve intact extraction some doctors thus may attempt
to dilate the cervix to a greater degree. This approach has
been called “serial” dilation. Carhart, 331 F. Supp. 2d, at
856, 870, 873; Planned Parenthood, supra, at 965. Doctors
who attempt at the outset to perform intact D&E may dilate
for two full days or use up to 25 osmotic dilators. See, e. g.,
Dilation and Extraction 110; Carhart, supra, at 865, 868,
876, 886.

In an intact D&E procedure the doctor extracts the fetus
in a way conducive to pulling out its entire body, instead of
ripping it apart. One doctor, for example, testified:

“If T know I have good dilation and I reach in and the
fetus starts to come out and I think I can accomplish it,
the abortion with an intact delivery, then I use my for-
ceps a little bit differently. I don’t close them quite so
much, and I just gently draw the tissue out attempt-
ing to have an intact delivery, if possible.” App. in
No. 05-1382, at 74.

Rotating the fetus as it is being pulled decreases the odds
of dismemberment. Carhart, supra, at 868-869; App. in
No. 05-380, pp. 40-41; 5 Appellant’s App. in No. 04-3379
(CAS8), at 1469. A doctor also “may use forceps to grasp a
fetal part, pull it down, and re-grasp the fetus at a higher
level—sometimes using both his hand and a forceps—to
exert traction to retrieve the fetus intact until the head is
lodged in the [cervix].” Carhart, supra, at 886—887.
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Intact D&E gained public notoriety when, in 1992,
Dr. Martin Haskell gave a presentation describing his
method of performing the operation. Dilation and Extrac-
tion 110-111. In the usual intact D&E the fetus’ head
lodges in the cervix, and dilation is insufficient to allow it to
pass. See, e.g., tbid.; App. in No. 05-380, at 577; App. in
No. 05-1382, at 74, 282. Haskell explained the next step as
follows:

“‘At this point, the right-handed surgeon slides the fin-
gers of the left [hand] along the back of the fetus and
“hooks” the shoulders of the fetus with the index and
ring fingers (palm down).

“‘While maintaining this tension, lifting the cervix and
applying traction to the shoulders with the fingers of
the left hand, the surgeon takes a pair of blunt curved
Metzenbaum scissors in the right hand. He carefully
advances the tip, curved down, along the spine and
under his middle finger until he feels it contact the base
of the skull under the tip of his middle finger.

“‘[T]he surgeon then forces the scissors into the base of
the skull or into the foramen magnum. Having safely
entered the skull, he spreads the scissors to enlarge
the opening.

“‘The surgeon removes the scissors and introduces a
suction catheter into this hole and evacuates the skull
contents. With the catheter still in place, he applies
traction to the fetus, removing it completely from the
patient.”” H. R. Rep. No. 108-58, p. 3 (2003).

This is an abortion doctor’s clinical description. Here is
another description from a nurse who witnessed the same
method performed on a 26-week fetus and who testified be-
fore the Senate Judiciary Committee:

“‘Dr. Haskell went in with forceps and grabbed the
baby’s legs and pulled them down into the birth canal.
Then he delivered the baby’s body and the arms—every-
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thing but the head. The doctor kept the head right in-
side the uterus. . ..

“‘The baby’s little fingers were clasping and unclasp-
ing, and his little feet were kicking. Then the doctor
stuck the scissors in the back of his head, and the baby’s
arms jerked out, like a startle reaction, like a flinch, like
a baby does when he thinks he is going to fall.

“‘The doctor opened up the scissors, stuck a high-
powered suction tube into the opening, and sucked
the baby’s brains out. Now the baby went completely
limp. . ..

“‘He cut the umbilical cord and delivered the placenta.
He threw the baby in a pan, along with the placenta and
the instruments he had just used.”” Ibid.

Dr. Haskell’s approach is not the only method of killing the
fetus once its head lodges in the cervix, and “the process has
evolved” since his presentation. Planned Parenthood, 320
F. Supp. 2d, at 965. Another doctor, for example, squeezes
the skull after it has been pierced “so that enough brain tis-
sue exudes to allow the head to pass through.” App. in
No. 05-380, at 41; see also Carhart, 331 F. Supp. 2d, at 866—
867, 874. Still other physicians reach into the cervix with
their forceps and crush the fetus’ skull. Id., at 858, 881.
Others continue to pull the fetus out of the woman until it
disarticulates at the neck, in effect decapitating it. These
doctors then grasp the head with forceps, crush it, and re-
move it. Id., at 864, 878; see also Planned Parenthood,
supra, at 965.

Some doctors performing an intact D&E attempt to re-
move the fetus without collapsing the skull. See Carhart,
supra, at 866, 869. Yet one doctor would not allow delivery
of a live fetus younger than 24 weeks because “the objective
of [his] procedure is to perform an abortion,” not a birth.
App. in No. 05-1382, at 408-409. The doctor thus answered
in the affirmative when asked whether he would “hold the
fetus’ head on the internal side of the [cervix] in order to
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collapse the skull” and kill the fetus before it is born. Id.,
at 409; see also Carhart, supra, at 862, 878. Another doc-
tor testified he crushes a fetus’ skull not only to reduce its
size but also to ensure the fetus is dead before it is re-
moved. For the staff to have to deal with a fetus that has
“some viability to it, some movement of limbs,” according
to this doctor, “[is] always a difficult situation.” App. in
No. 05-380, at 94; see Carhart, supra, at 858.

D&E and intact D&E are not the only second-trimester
abortion methods. Doctors also may abort a fetus through
medical induction. The doctor medicates the woman to in-
duce labor, and contractions occur to deliver the fetus. In-
duction, which unlike D&E should occur in a hospital, can
last as little as 6 hours but can take longer than 48. It
accounts for about 5 percent of second-trimester abortions
before 20 weeks of gestation and 15 percent of those after
20 weeks. Doctors turn to two other methods of second-
trimester abortion, hysterotomy and hysterectomy, only in
emergency situations because they carry increased risk of
complications. In a hysterotomy, as in a cesarean section,
the doctor removes the fetus by making an incision through
the abdomen and uterine wall to gain access to the uter-
ine cavity. A hysterectomy requires the removal of the
entire uterus. These two procedures represent about 0.07
percent of second-trimester abortions. National Abortion
Federation, 330 F. Supp. 2d, at 467; Planned Parenthood,
supra, at 962-963.

B

After Dr. Haskell’s procedure received public attention,
with ensuing and increasing public concern, bans on “ ‘partial
birth abortion’” proliferated. By the time of the Stenberg
decision, about 30 States had enacted bans designed to pro-
hibit the procedure. 530 U.S., at 995-996, and nn. 12-13
(THOMAS, J., dissenting); see also H. R. Rep. No. 108-58,
at 4-5. In 1996, Congress also acted to ban partial-birth
abortion. President Clinton vetoed the congressional legis-
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lation, and the Senate failed to override the veto. Congress
approved another bill banning the procedure in 1997, but
President Clinton again vetoed it. In 2003, after this
Court’s decision in Stenberg, Congress passed the Act at
issue here. H. R. Rep. No. 108-58, at 12-14. On November
5, 2003, President Bush signed the Act into law. It was to
take effect the following day. 18 U.S.C. §1531(a) (2000
ed., Supp. IV).

The Act responded to Stenberg in two ways. First, Con-
gress made factual findings. Congress determined that this
Court in Stenberg “was required to accept the very question-
able findings issued by the district court judge,” §2(7), 117
Stat. 1202, notes following 18 U. S. C. §1531 (2000 ed., Supp.
IV), p. 768, §(7) (hereinafter Congressional Findings), but
that Congress was “not bound to accept the same factual
findings,” id., §(8). Congress found, among other things,
that “[a] moral, medical, and ethical consensus exists that the
practice of performing a partial-birth abortion . . . is a grue-
some and inhumane procedure that is never medically neces-
sary and should be prohibited.” Id., { (1).

Second, and more relevant here, the Act’s language differs
from that of the Nebraska statute struck down in Stenberg.
See 530 U. S., at 921-922 (quoting Neb. Rev. Stat. Ann. §§28-
328(1), 28-326(9) (Supp. 1999)). The operative provisions of
the Act provide in relevant part:

“(a) Any physician who, in or affecting interstate or
foreign commerce, knowingly performs a partial-birth
abortion and thereby kills a human fetus shall be fined
under this title or imprisoned not more than 2 years, or
both. This subsection does not apply to a partial-birth
abortion that is necessary to save the life of a mother
whose life is endangered by a physical disorder, physical
illness, or physical injury, including a life-endangering
physical condition caused by or arising from the preg-
nancy itself. This subsection takes effect 1 day after
the enactment.
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“(b) As used in this section—

“(1) the term ‘partial-birth abortion’ means an abor-
tion in which the person performing the abortion—

“(A) deliberately and intentionally vaginally delivers
a living fetus until, in the case of a head-first presenta-
tion, the entire fetal head is outside the body of the
mother, or, in the case of breech presentation, any part
of the fetal trunk past the navel is outside the body of
the mother, for the purpose of performing an overt act
that the person knows will kill the partially delivered
living fetus; and

“(B) performs the overt act, other than completion of
delivery, that kills the partially delivered living fetus;
and

“(2) the term ‘physician’ means a doctor of medicine
or osteopathy legally authorized to practice medicine
and surgery by the State in which the doctor performs
such activity, or any other individual legally authorized
by the State to perform abortions: Provided, however,
That any individual who is not a physician or not other-
wise legally authorized by the State to perform abor-
tions, but who nevertheless directly performs a partial-
birth abortion, shall be subject to the provisions of this
section.

“d)(1) A defendant accused of an offense under this
section may seek a hearing before the State Medical
Board on whether the physician’s conduct was necessary
to save the life of the mother whose life was endangered
by a physical disorder, physical illness, or physical in-
jury, including a life-endangering physical condition
caused by or arising from the pregnancy itself.

“(2) The findings on that issue are admissible on that
issue at the trial of the defendant. Upon a motion of
the defendant, the court shall delay the beginning of the
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trial for not more than 30 days to permit such a hearing
to take place.

“(e) A woman upon whom a partial-birth abortion is
performed may not be prosecuted under this section, for
a conspiracy to violate this section, or for an offense
under section 2, 3, or 4 of this title based on a violation
of this section.” 18 U. S. C. §1531 (2000 ed., Supp. IV).

The Act also includes a provision authorizing civil actions
that is not of relevance here. §1531(c).

C

The District Court in Carhart concluded the Act was un-
constitutional for two reasons. First, it determined the Act
was unconstitutional because it lacked an exception allowing
the procedure where necessary for the health of the mother.
331 F. Supp. 2d, at 1004-1030. Second, the District Court
found the Act deficient because it covered not merely intact
D&E but also certain other D&Es. Id., at 1030-1037.

The Court of Appeals for the Eighth Circuit addressed
only the lack of a health exception. 413 F. 3d, at 803-804.
The court began its analysis with what it saw as the appro-
priate question—“whether ‘substantial medical authority’
supports the medical necessity of the banned procedure.”
Id., at 796 (quoting Stenberg, supra, at 938). This was the
proper framework, according to the Court of Appeals, be-
cause “when a lack of consensus exists in the medical commu-
nity, the Constitution requires legislatures to err on the side
of protecting women’s health by including a health excep-
tion.” 413 F. 3d, at 796. The court rejected the Attorney
General’s attempt to demonstrate changed evidentiary cir-
cumstances since Stenberg and considered itself bound by
Stenberg’s conclusion that a health exception was required.
413 F. 3d, at 803 (explaining “[t]he record in [the] case and
the record in Stenberg [were] similar in all significant re-
spects”). It invalidated the Act. Ibid.
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D

The District Court in Planned Parenthood concluded the
Act was unconstitutional “because it (1) pose[d] an undue
burden on a woman’s ability to choose a second trimester
abortion; (2) [was] unconstitutionally vague; and (3) re-
quire[d] a health exception as set forth by . .. Stenberg.”
320 F. Supp. 2d, at 1034-1035.

The Court of Appeals for the Ninth Circuit agreed. Like
the Court of Appeals for the Eighth Circuit, it concluded the
absence of a health exception rendered the Act unconstitu-
tional. The court interpreted Stenberg to require a health
exception unless “there is consensus in the medical commu-
nity that the banned procedure is never medically necessary
to preserve the health of women.” 435 F. 3d, at 1173. Even
after applying a deferential standard of review to Congress’
factual findings, the Court of Appeals determined “substan-
tial disagreement exists in the medical community regarding
whether” the procedures prohibited by the Act are ever nec-
essary to preserve a woman’s health. Id., at 1175-1176.

The Court of Appeals concluded further that the Act
placed an undue burden on a woman’s ability to obtain a
second-trimester abortion. The court found the textual dif-
ferences between the Act and the Nebraska statute struck
down in Stenberg insufficient to distinguish D&E and intact
D&E. 435 F. 3d, at 1178-1180. As a result, according to
the Court of Appeals, the Act imposed an undue burden be-
cause it prohibited D&E. Id., at 1180-1181.

Finally, the Court of Appeals found the Act void for vague-
ness. Id.,at 1181. Abortion doctors testified they were un-
certain which procedures the Act made criminal. The court
thus concluded the Act did not offer physicians clear warning
of its regulatory reach. Id., at 1181-1184. Resting on its
understanding of the remedial framework established by this
Court in Ayotte v. Planned Parenthood of Northern New
Eng., 546 U. S. 320, 328-330 (2006), the Court of Appeals held
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the Act was unconstitutional on its face and should be perma-
nently enjoined. 435 F. 3d, at 1184-1191.

II

The principles set forth in the joint opinion in Planned
Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833
(1992), did not find support from all those who join the in-
stant opinion. See id., at 979-1002 (SCALIA, J., joined by
THOMAS, J., inter alios, concurring in judgment in part and
dissenting in part). Whatever one’s views concerning the
Casey joint opinion, it is evident a premise central to its con-
clusion—that the government has a legitimate and substan-
tial interest in preserving and promoting fetal life—would
be repudiated were the Court now to affirm the judgments
of the Courts of Appeals.

Casey involved a challenge to Roe v. Wade, 410 U. S. 113
(1973). 'The opinion contains this summary:

“It must be stated at the outset and with clarity that
Roe’s essential holding, the holding we reaffirm, has
three parts. First is a recognition of the right of the
woman to choose to have an abortion before viability
and to obtain it without undue interference from the
State. Before viability, the State’s interests are not
strong enough to support a prohibition of abortion or
the imposition of a substantial obstacle to the woman’s
effective right to elect the procedure. Second is a con-
firmation of the State’s power to restrict abortions after
fetal viability, if the law contains exceptions for preg-
nancies which endanger the woman’s life or health.
And third is the principle that the State has legitimate
interests from the outset of the pregnancy in protecting
the health of the woman and the life of the fetus that
may become a child. These principles do not contradict
one another; and we adhere to each.” 505 U. S., at 846
(opinion of the Court).
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Though all three holdings are implicated in the instant cases,
it is the third that requires the most extended discussion; for
we must determine whether the Act furthers the legitimate
interest of the Government in protecting the life of the fetus
that may become a child.

To implement its holding, Casey rejected both Roe’s rigid
trimester framework and the interpretation of Roe that con-
sidered all previability regulations of abortion unwarranted.
505 U. S., at 875-876, 878 (plurality opinion). On this point
Casey overruled the holdings in two cases because they un-
dervalued the State’s interest in potential life. See id., at
881-883 (joint opinion) (overruling Thornburgh v. American
College of Obstetricians and Gynecologists, 476 U.S. 747
(1986), and Akron v. Akron Center for Reproductive Health,
Inc., 462 U. S. 416 (1983)).

We assume the following principles for the purposes of this
opinion. Before viability, a State “may not prohibit any
woman from making the ultimate decision to terminate her
pregnancy.” 505 U.S., at 879 (plurality opinion). It also
may not impose upon this right an undue burden, which ex-
ists if a regulation’s “purpose or effect is to place a substan-
tial obstacle in the path of a woman seeking an abortion be-
fore the fetus attains viability.” Id., at 878. On the other
hand, “[r]egulations which do no more than create a struc-
tural mechanism by which the State, or the parent or guard-
ian of a minor, may express profound respect for the life of
the unborn are permitted, if they are not a substantial obsta-
cle to the woman’s exercise of the right to choose.” Id., at
877. Casey, in short, struck a balance. The balance was
central to its holding. We now apply its standard to the
cases at bar.

I11

We begin with a determination of the Act’s operation and
effect. A straightforward reading of the Act’s text demon-
strates its purpose and the scope of its provisions: It regu-
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lates and proscribes, with exceptions or qualifications to be
discussed, performing the intact D&E procedure.

Respondents agree the Act encompasses intact D&E, but
they contend its additional reach is both unclear and exces-
sive. Respondents assert that, at the least, the Act is void
for vagueness because its scope is indefinite. In the alterna-
tive, respondents argue the Act’s text proscribes all D&Es.
Because D&E is the most common second-trimester abortion
method, respondents suggest the Act imposes an undue bur-
den. In this litigation the Attorney General does not dis-
pute that the Act would impose an undue burden if it covered
standard D&E.

We conclude that the Act is not void for vagueness, does
not impose an undue burden from any overbreadth, and is

not invalid on its face.
A

The Act punishes “knowingly perform[ing]” a “partial-
birth abortion.” §1531(a) (2000 ed., Supp. IV). It defines
the unlawful abortion in explicit terms. §1531(b)(1).

First, the person performing the abortion must “vaginally
delive[r] a living fetus.” §1531(b)(1)(A). The Act does not
restrict an abortion procedure involving the delivery of an
expired fetus. The Act, furthermore, is inapplicable to abor-
tions that do not involve vaginal delivery (for instance, hys-
terotomy or hysterectomy). The Act does apply both previ-
ability and postviability because, by common understanding
and scientific terminology, a fetus is a living organism while
within the womb, whether or not it is viable outside the
womb. See, e. g., Planned Parenthood, 320 F. Supp. 2d, at
971-972. We do not understand this point to be contested
by the parties.

Second, the Act’s definition of partial-birth abortion re-
quires the fetus to be delivered “until, in the case of a head-
first presentation, the entire fetal head is outside the body
of the mother, or, in the case of breech presentation, any part
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of the fetal trunk past the navel is outside the body of the
mother.” §1531(b)(1)(A). The Attorney General concedes,
and we agree, that if an abortion procedure does not involve
the delivery of a living fetus to one of these “anatomical
‘landmarks’ ”—where, depending on the presentation, either
the fetal head or the fetal trunk past the navel is outside the
body of the mother—the prohibitions of the Act do not apply.
Brief for Petitioner in No. 05-380, p. 46.

Third, to fall within the Act, a doctor must perform an
“overt act, other than completion of delivery, that kills the
partially delivered living fetus.” §1531(b)(1)(B). For pur-
poses of criminal liability, the overt act causing the fetus’
death must be separate from delivery. And the overt act
must occur after the delivery to an anatomical landmark.
This is because the Act proscribes killing “the partially de-
livered” fetus, which, when read in context, refers to a fetus
that has been delivered to an anatomical landmark. Ibid.

Fourth, the Act contains scienter requirements concerning
all the actions involved in the prohibited abortion. To begin
with, the physician must have “deliberately and intention-
ally” delivered the fetus to one of the Act’s anatomical land-
marks. $§1531(b)(1)(A). If a living fetus is delivered past
the critical point by accident or inadvertence, the Act is inap-
plicable. In addition, the fetus must have been delivered
“for the purpose of performing an overt act that the [doctor]
knows will kill [it].” Ibid. If either intent is absent, no
crime has occurred. This follows from the general principle
that where scienter is required no crime is committed absent
the requisite state of mind. See generally 1 W. LaFave,
Substantive Criminal Law §5.1 (2d ed. 2003) (hereinafter La-
Fave); 1 C. Torcia, Wharton’s Criminal Law §27 (15th ed.
1993).

B

Respondents contend the language described above is in-
determinate, and they thus argue the Act is unconstitution-
ally vague on its face. “As generally stated, the void-for-
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vagueness doctrine requires that a penal statute define the
criminal offense with sufficient definiteness that ordinary
people can understand what conduct is prohibited and in a
manner that does not encourage arbitrary and discrimina-
tory enforcement.” Kolender v. Lawson, 461 U. S. 352, 357
(1983); Posters ‘N’ Things, Ltd. v. United States, 511 U. S.
513, 525 (1994). The Act satisfies both requirements.

The Act provides doctors “of ordinary intelligence a rea-
sonable opportunity to know what is prohibited.” Grayned
v. City of Rockford, 408 U. S. 104, 108 (1972). Indeed, it sets
forth “relatively clear guidelines as to prohibited conduct”
and provides “objective criteria” to evaluate whether a
doctor has performed a prohibited procedure. Posters ‘N’
Things, supra, at 525-526. Unlike the statutory language
in Stenberg that prohibited the delivery of a “‘substantial
portion’” of the fetus—where a doctor might question how
much of the fetus is a substantial portion—the Act defines
the line between potentially criminal conduct on the one
hand and lawful abortion on the other. Stenberg, 530 U. S.,
at 922 (quoting Neb. Rev. Stat. Ann. §28-326(9) (Supp.
1999)). Doctors performing D&E will know that if they do
not deliver a living fetus to an anatomical landmark they will
not face criminal liability.

This conclusion is buttressed by the intent that must be
proved to impose liability. The Court has made clear that
scienter requirements alleviate vagueness concerns. Post-
ers ‘N’ Things, supra, at 526; see also Colautti v. Franklin,
439 U. S. 379, 395 (1979) (“This Court has long recognized
that the constitutionality of a vague statutory standard is
closely related to whether that standard incorporates a re-
quirement of mens rea”). The Act requires the doctor de-
liberately to have delivered the fetus to an anatomical
landmark. 18 U.S.C. §1531(b)(1)(A) (2000 ed., Supp. IV).
Because a doctor performing a D&E will not face criminal
liability if he or she delivers a fetus beyond the prohibited
point by mistake, the Act cannot be described as “a trap for
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those who act in good faith.” Colautti, supra, at 395 (inter-
nal quotation marks omitted).

Respondents likewise have failed to show that the Act
should be invalidated on its face because it encourages arbi-
trary or discriminatory enforcement. Kolender, supra, at
357. Just as the Act’s anatomical landmarks provide doctors
with objective standards, they also “establish minimal guide-
lines to govern law enforcement.” Smith v. Goguen, 415
U. S. 566, 574 (1974). The scienter requirements narrow the
scope of the Act’s prohibition and limit prosecutorial dis-
cretion. It cannot be said that the Act “vests virtually
complete discretion in the hands of [law enforcement] to de-
termine whether the [doctor] has satisfied [its provisions].”
Kolender, supra, at 358 (invalidating a statute regulating loi-
tering). Respondents’ arguments concerning arbitrary en-
forcement, furthermore, are somewhat speculative. This is
a preenforcement challenge, where “no evidence has been, or
could be, introduced to indicate whether the [Act] has been
enforced in a discriminatory manner or with the aim of in-
hibiting [constitutionally protected conduct].” Hoffman Es-
tates v. Flipside, Hoffman Estates, Inc., 455 U. S. 489, 503
(1982). The Act is not vague.

C

We next determine whether the Act imposes an undue
burden, as a facial matter, because its restrictions on
second-trimester abortions are too broad. A review of the
statutory text discloses the limits of its reach. The Act pro-
hibits intact D&E; and, notwithstanding respondents’ argu-
ments, it does not prohibit the D&E procedure in which the
fetus is removed in parts.

1

The Act prohibits a doctor from intentionally performing
an intact D&E. The dual prohibitions of the Act, both of
which are necessary for criminal liability, correspond with
the steps generally undertaken during this type of proce-
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dure. First, a doctor delivers the fetus until its head lodges
in the cervix, which is usually past the anatomical landmark
for a breech presentation. See 18 U.S.C. §1531(b)(1)(A)
(2000 ed., Supp. IV). Second, the doctor proceeds to pierce
the fetal skull with scissors or crush it with forceps. This
step satisfies the overt-act requirement because it kills the
fetus and is distinct from delivery. See §1531(b)(1)(B).
The Act’s intent requirements, however, limit its reach to
those physicians who carry out the intact D&E after intend-
ing to undertake both steps at the outset.

The Act excludes most D&Es in which the fetus is re-
moved in pieces, not intact. If the doctor intends to remove
the fetus in parts from the outset, the doctor will not have
the requisite intent to incur criminal liability. A doctor per-
forming a standard D&E procedure can often “tak[e] about
10-15 ‘passes’ through the uterus to remove the entire
fetus.” Planned Parenthood, 320 F. Supp. 2d, at 962. Re-
moving the fetus in this manner does not violate the Act
because the doctor will not have delivered the living fetus
to one of the anatomical landmarks or committed an addi-
tional overt act that kills the fetus after partial delivery.
§1531(b)(1).

A comparison of the Act with the Nebraska statute struck
down in Stenberg confirms this point. The statute in Sten-
berg prohibited “‘deliberately and intentionally delivering
into the vagina a living unborn child, or a substantial portion
thereof, for the purpose of performing a procedure that the
person performing such procedure knows will kill the unborn
child and does Kkill the unborn child.”” 530 U.S., at 922
(quoting Neb. Rev. Stat. Ann. § 28-326(9) (Supp. 1999)). The
Court concluded that this statute encompassed D&E because
“D&E will often involve a physician pulling a ‘substantial
portion’ of a still living fetus, say, an arm or leg, into the
vagina prior to the death of the fetus.” 530 U.S., at 939.
The Court also rejected the limiting interpretation urged by
Nebraska’s Attorney General that the statute’s reference to
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a “procedure” that “‘kill[s] the unborn child’” was to a dis-
tinct procedure, not to the abortion procedure as a whole.
Id., at 943.

Congress, it is apparent, responded to these concerns be-
cause the Act departs in material ways from the statute in
Stenberg. 1t adopts the phrase “delivers a living fetus,”
§1531(b)(1)(A), instead of “‘delivering . . . a living unborn
child, or a substantial portion thereof,”” 530 U.S., at 938
(quoting Neb. Rev. Stat. Ann. § 28-326(9) (Supp. 1999)). The
Act’s language, unlike the statute in Stenberg, expresses the
usual meaning of “deliver” when used in connection with
“fetus,” namely, extraction of an entire fetus rather than re-
moval of fetal pieces. See Stedman’s Medical Dictionary 470
(27th ed. 2000) (defining deliver as “[t]Jo assist a woman in
childbirth” and “[t]Jo extract from an enclosed place, as the
fetus from the womb, an object or foreign body”); see also 1.
Dox, B. Melloni, G. Eisner, & J. Melloni, The HarperCollins
Ilustrated Medical Dictionary 160 (4th ed. 2001); Merriam-
Webster’s Collegiate Dictionary 306 (10th ed. 1997). The
Act thus displaces the interpretation of “delivering” dictated
by the Nebraska statute’s reference to a “substantial por-
tion” of the fetus. Stenberg, supra, at 944 (indicating that
the Nebraska “statute itself specifies that it applies both to
delivering ‘an intact unborn child’ or ‘a substantial portion
thereof’”). In interpreting statutory texts courts use the
ordinary meaning of terms unless context requires a differ-
ent result. See, e. g., 2A N. Singer, Sutherland on Statutes
and Statutory Construction §47:28 (rev. 6th ed. 2000). Here,
unlike in Stenberg, the language does not require a departure
from the ordinary meaning. D&E does not involve the de-
livery of a fetus because it requires the removal of fetal parts
that are ripped from the fetus as they are pulled through
the cervix.

The identification of specific anatomical landmarks to
which the fetus must be partially delivered also differen-
tiates the Act from the statute at issue in Stenberg.
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§1531(b)(1)(A). The Court in Stenberg interpreted “‘sub-
stantial portion’” of the fetus to include an arm or a leg. 530
U.S., at 939. The Act’s anatomical landmarks, by contrast,
clarify that the removal of a small portion of the fetus is
not prohibited. The landmarks also require the fetus to be
delivered so that it is partially “outside the body of the
mother.” §1531(b)(1)(A). To come within the ambit of the
Nebraska statute, on the other hand, a substantial portion of
the fetus only had to be delivered into the vagina; no part of
the fetus had to be outside the body of the mother before a
doctor could face criminal sanctions. Id., at 938-939.

By adding an overt-act requirement Congress sought fur-
ther to meet the Court’s objections to the state statute con-
sidered in Stenberg. Compare 18 U. S. C. §1531(b)(1) (2000
ed., Supp. IV) with Neb. Rev. Stat. Ann. §28-326(9) (Supp.
1999). The Act makes the distinction the Nebraska statute
failed to draw (but the Nebraska Attorney General ad-
vanced) by differentiating between the overall partial-birth
abortion and the distinct overt act that kills the fetus. See
Stenberg, supra, at 943-944. The fatal overt act must occur
after delivery to an anatomical landmark, and it must be
something “other than [the] completion of delivery.”
§1531(b)(1)(B). This distinction matters because, unlike in-
tact D&E, standard D&E does not involve a delivery fol-
lowed by a fatal act.

The canon of constitutional avoidance, finally, extinguishes
any lingering doubt as to whether the Act covers the proto-
typical D&E procedure. “‘[T]he elementary rule is that
every reasonable construction must be resorted to, in order
to save a statute from unconstitutionality.”” Edward J. De-
Bartolo Corp. v. Florida Gulf Coast Building & Constr.
Trades Council, 485 U. S. 568, 575 (1988) (quoting Hooper v.
California, 155 U. S. 648, 657 (1895)). It is true this long-
standing maxim of statutory interpretation has, in the past,
fallen by the wayside when the Court confronted a statute
regulating abortion. The Court at times employed an an-
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tagonistic “‘canon of construction under which in cases in-
volving abortion, a permissible reading of a statute [was] to
be avoided at all costs.”” Stenberg, supra, at 977 (KEN-
NEDY, J., dissenting) (quoting Thornburgh, 476 U. S., at 829
(O’Connor, J., dissenting); some internal quotation marks
omitted). Casey put this novel statutory approach to rest.
Stenberg, supra, at 977 (KENNEDY, J., dissenting). Stenberg
need not be interpreted to have revived it. We read that
decision instead to stand for the uncontroversial proposition
that the canon of constitutional avoidance does not apply if a
statute is not “genuinely susceptible to two constructions.”
Almendarez-Torres v. United States, 523 U.S. 224, 238
(1998); see also Clark v. Martinez, 543 U. S. 371, 385 (2005).
In Stenberg the Court found the statute covered D&E. 530
U. S, at 938-945. Here, by contrast, interpreting the Act so
that it does not prohibit standard D&E is the most reason-
able reading and understanding of its terms.

2

Contrary arguments by respondents are unavailing. Re-
spondents look to situations that might arise during D&E,
situations not examined in Stenberg. They contend—rely-
ing on the testimony of numerous abortion doctors—that
D&E may result in the delivery of a living fetus beyond the
Act’s anatomical landmarks in a significant fraction of cases.
This is so, respondents say, because doctors cannot predict
the amount the cervix will dilate before the abortion proce-
dure. It might dilate to a degree that the fetus will be re-
moved largely intact. To complete the abortion, doctors will
commit an overt act that kills the partially delivered fetus.
Respondents thus posit that any D&E has the potential to
violate the Act, and that a physician will not know before-
hand whether the abortion will proceed in a prohibited man-
ner. Brief for Respondent Planned Parenthood et al. in
No. 05-1382, p. 38.
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This reasoning, however, does not take account of the Act’s
intent requirements, which preclude liability from attaching
to an accidental intact D&E. If a doctor’s intent at the out-
set is to perform a D&E in which the fetus would not be
delivered to either of the Act’s anatomical landmarks, but the
fetus nonetheless is delivered past one of those points, the
requisite and prohibited scienter is not present. 18 U. S. C.
§1531(b)(1)(A) (2000 ed., Supp. IV). When a doctor in that
situation completes an abortion by performing an intact
D&E, the doctor does not violate the Act. It is true that
intent to cause a result may sometimes be inferred if a per-
son “knows that that result is practically certain to follow
from his conduct.” 1 LaFave §5.2(a), at 341. Yet abortion
doctors intending at the outset to perform a standard D&E
procedure will not know that a prohibited abortion “is practi-
cally certain to follow from” their conduct. Ibid. A fetus
is only delivered largely intact in a small fraction of the over-
all number of D&E abortions. Planned Parenthood, 320
F. Supp. 2d, at 965.

The evidence also supports a legislative determination
that an intact delivery is almost always a conscious choice
rather than a happenstance. Doctors, for example, may re-
move the fetus in a manner that will increase the chances of
an intact delivery. See, e. g., App. in No. 05-1382, at 74, 452.
And intact D&E is usually described as involving some man-
ner of serial dilation. See, e. g., Dilation and Extraction 110.
Doctors who do not seek to obtain this serial dilation per-
form an intact D&E on far fewer occasions. See, e. g., Car-
hart, 331 F. Supp. 2d, at 857-858 (“In order for intact removal
to occur on a regular basis, Dr. Fitzhugh would have to dilate
his patients with a second round of laminaria”). This evi-
dence belies any claim that a standard D&E cannot be per-
formed without intending or foreseeing an intact D&E.

Many doctors who testified on behalf of respondents, and
who objected to the Act, do not perform an intact D&E by
accident. On the contrary, they begin every D&E abortion
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with the objective of removing the fetus as intact as possible.
See, e. g., id., at 869 (“Since Dr. Chasen believes that the
intact D & E is safer than the dismemberment D & E,
Dr. Chasen’s goal is to perform an intact D & E every time”);
see also id., at 873, 886. This does not prove, as respondents
suggest, that every D&E might violate the Act and that the
Act therefore imposes an undue burden. It demonstrates
only that those doctors who intend to perform a D&E that
would involve delivery of a living fetus to one of the Act’s
anatomical landmarks must adjust their conduct to the law
by not attempting to deliver the fetus to either of those
points. Respondents have not shown that requiring doctors
to intend dismemberment before delivery to an anatomical
landmark will prohibit the vast majority of D&E abortions.
The Act, then, cannot be held invalid on its face on these
grounds.
v

Under the principles accepted as controlling here, the Act,
as we have interpreted it, would be unconstitutional “if its
purpose or effect is to place a substantial obstacle in the
path of a woman seeking an abortion before the fetus attains
viability.” Casey, 505 U. S., at 878 (plurality opinion). The
abortions affected by the Act’s regulations take place both
previability and postviability; so the quoted language and the
undue burden analysis it relies upon are applicable. The
question is whether the Act, measured by its text in this
facial attack, imposes a substantial obstacle to late-term, but
previability, abortions. The Act does not on its face impose
a substantial obstacle, and we reject this further facial chal-
lenge to its validity.

A

The Act’s purposes are set forth in recitals preceding its
operative provisions. A description of the prohibited abor-
tion procedure demonstrates the rationale for the congres-
sional enactment. The Act proscribes a method of abortion
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in which a fetus is killed just inches before completion of
the birth process. Congress stated as follows: “Implicitly
approving such a brutal and inhumane procedure by choos-
ing not to prohibit it will further coarsen society to the
humanity of not only newborns, but all vulnerable and inno-
cent human life, making it increasingly difficult to protect
such life.” Congressional Findings § (14)(N). The Act ex-
presses respect for the dignity of human life.

Congress was concerned, furthermore, with the effects on
the medical community and on its reputation caused by the
practice of partial-birth abortion. The findings in the Act
explain:

“Partial-birth abortion . . . confuses the medical, legal,
and ethical duties of physicians to preserve and promote
life, as the physician acts directly against the physical
life of a child, whom he or she had just delivered, all but
the head, out of the womb, in order to end that life.”
Id., 1 (14)(J).

There can be no doubt the government “has an interest in
protecting the integrity and ethics of the medical profes-
sion.”  Washington v. Glucksberg, 521 U. S. 702, 731 (1997);
see also Barsky v. Board of Regents of Univ. of N.Y., 347
U.S. 442, 451 (1954) (indicating the State has “legitimate
concern for maintaining high standards of professional con-
duct” in the practice of medicine). Under our precedents it
is clear the State has a significant role to play in regulating
the medical profession.

Casey reaffirmed these governmental objectives. The
government may use its voice and its regulatory authority
to show its profound respect for the life within the woman.
A central premise of the opinion was that the Court’s prece-
dents after Roe had “undervalue[d] the State’s interest in
potential life.” 505 U. S., at 873 (plurality opinion); see also
1d., at 871. The plurality opinion indicated “[t]he fact that a
law which serves a valid purpose, one not designed to strike
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at the right itself, has the incidental effect of making it more
difficult or more expensive to procure an abortion cannot be
enough to invalidate it.” Id., at 874. This was not an idle
assertion. The three premises of Casey must coexist. See
id., at 846 (opinion of the Court). The third premise, that
the State, from the inception of the pregnancy, maintains its
own regulatory interest in protecting the life of the fetus
that may become a child, cannot be set at naught by inter-
preting Casey’s requirement of a health exception so it be-
comes tantamount to allowing a doctor to choose the abor-
tion method he or she might prefer. Where it has a rational
basis to act, and it does not impose an undue burden, the
State may use its regulatory power to bar certain procedures
and substitute others, all in furtherance of its legitimate in-
terests in regulating the medical profession in order to pro-
mote respect for life, including life of the unborn.

The Act’s ban on abortions that involve partial delivery of
a living fetus furthers the Government’s objectives. No one
would dispute that, for many, D&E is a procedure itself laden
with the power to devalue human life. Congress could none-
theless conclude that the type of abortion proscribed by the
Act requires specific regulation because it implicates addi-
tional ethical and moral concerns that justify a special prohi-
bition. Congress determined that the abortion methods it
proscribed had a “disturbing similarity to the killing of a
newborn infant,” Congressional Findings § (14)(L), and thus
it was concerned with “draw[ing] a bright line that clearly
distinguishes abortion and infanticide,” id., §(14)(G). The
Court has in the past confirmed the validity of drawing
boundaries to prevent certain practices that extinguish life
and are close to actions that are condemned. Glucksberg
found reasonable the State’s “fear that permitting assisted
suicide will start it down the path to voluntary and perhaps
even involuntary euthanasia.” 521 U.S., at 732-735, and
n. 23.
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Respect for human life finds an ultimate expression in the
bond of love the mother has for her child. The Act recog-
nizes this reality as well. Whether to have an abortion re-
quires a difficult and painful moral decision. Casey, supra,
at 852-853 (opinion of the Court). While we find no reliable
data to measure the phenomenon, it seems unexceptionable
to conclude some women come to regret their choice to abort
the infant life they once created and sustained. See Brief
for Sandra Cano et al. as Amici Curiae in No. 05-380,
pp. 22-24. Severe depression and loss of esteem can follow.
See 1bid.

In a decision so fraught with emotional consequence some
doctors may prefer not to disclose precise details of the
means that will be used, confining themselves to the required
statement of risks the procedure entails. From one stand-
point this ought not to be surprising. Any number of pa-
tients facing imminent surgical procedures would prefer not
to hear all details, lest the usual anxiety preceding invasive
medical procedures become the more intense. This is likely
the case with the abortion procedures here in issue. See,
e. g., National Abortion Federation, 330 F. Supp. 2d, at 466,
n. 22 (“Most of [the plaintiffs’] experts acknowledged that
they do not describe to their patients what [the D&E and
intact D&E] procedures entail in clear and precise terms”);
see also id., at 479.

It is, however, precisely this lack of information concern-
ing the way in which the fetus will be killed that is of legiti-
mate concern to the State. Casey, supra, at 873 (plurality
opinion) (“States are free to enact laws to provide a reason-
able framework for a woman to make a decision that has such
profound and lasting meaning”). The State has an interest
in ensuring so grave a choice is well informed. It is self-
evident that a mother who comes to regret her choice to
abort must struggle with grief more anguished and sorrow
more profound when she learns, only after the event, what
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she once did not know: that she allowed a doctor to pierce
the skull and vacuum the fast-developing brain of her unborn
child, a child assuming the human form.

It is a reasonable inference that a necessary effect of the
regulation and the knowledge it conveys will be to encourage
some women to carry the infant to full term, thus reducing
the absolute number of late-term abortions. The medical
profession, furthermore, may find different and less shocking
methods to abort the fetus in the second trimester, thereby
accommodating legislative demand. The State’s interest in
respect for life is advanced by the dialogue that better in-
forms the political and legal systems, the medical profession,
expectant mothers, and society as a whole of the conse-
quences that follow from a decision to elect a late-term
abortion.

It is objected that the standard D&E is in some respects
as brutal, if not more, than the intact D&E, so that the legis-
lation accomplishes little. What we have already said, how-
ever, shows ample justification for the regulation. Partial-
birth abortion, as defined by the Act, differs from a standard
D&E because the former occurs when the fetus is partially
outside the mother to the point of one of the Act’s anatomical
landmarks. It was reasonable for Congress to think that
partial-birth abortion, more than standard D&E, “under-
mines the public’s perception of the appropriate role of a
physician during the delivery process, and perverts a process
during which life is brought into the world.” Congressional
Findings ¥ (14)(K). There would be a flaw in this Court’s
logic, and an irony in its jurisprudence, were we first to con-
clude a ban on both D&E and intact D&E was overbroad
and then to say it is irrational to ban only intact D&E be-
cause that does not proscribe