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NOTES

1JusTiCE WHITE announced his retirement on March 19, 1993, effective
“at the time the Court next rises for its summer recess.”

2 Acting Attorney General Gerson resigned effective March 12, 1993.

3The Honorable Janet Reno, of Florida, was nominated by President
Clinton on February 11, 1993, to be Attorney General; the nomination was
confirmed by the Senate on March 11, 1993; she was commissioned on
March 12, 1993, and took the oath of office on the same date. She was
presented to the Court on March 29, 1993. See post, p. VIL.
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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective November 1, 1991, viz.:

For the District of Columbia Circuit, WILLIAM H. REHNQUIST,
Chief Justice.

For the First Circuit, DAvID H. SOUTER, Associate Justice.

For the Second Circuit, CLARENCE THOMAS, Associate Justice.
For the Third Circuit, DAVID H. SOUTER, Associate Justice.

For the Fourth Circuit, WiLLIAM H. REENQUIST, Chief Justice.
For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, JOHN PAUL STEVENS, Associate Justice.
For the Seventh Circuit, JOHN PAUL STEVENS, Associate Justice.
For the Eighth Circuit, HARRY A. BLACKMUN, Associate Justice.

For the Ninth Circuit, SANDRA DAY O’CONNOR, Associate
Justice.

For the Tenth Circuit, BYRON R. WHITE, Associate Justice.

For the Eleventh Circuit, ANTHONY M. KENNEDY, Associate
Justice.

For the Federal Circuit, WiLLiAM H. REHNQUIST, Chief Justice.
November 1, 1991.

(For next previous allotment, and modifications, see 498 U. S,
p- VI, and 501 U. S., p. V.)



PRESENTATION OF THE ATTORNEY GENERAL
SUPREME COURT OF THE UNITED STATES

MONDAY, MARCH 29, 1993

Present: CHIEF JUSTICE REHNQUIST, JUSTICE WHITE,
JUSTICE BLACKMUN, JUSTICE STEVENS, JUSTICE O’CONNOR,
JUSTICE SCALIA, JUSTICE KENNEDY, JUSTICE SOUTER, and
JUSTICE THOMAS.

THE CHIEF JUSTICE said:

The Court now recognizes the Acting Solicitor General,
Mr. William C. Bryson.

Acting Solicitor General William C. Bryson said:

MR. CHIEF JUSTICE, and may it please the Court, I have
the honor to present to the Court the Seventy-Eighth Attor-
ney General of the United States, The Honorable Janet Reno
of Florida.

THE CHIEF JUSTICE said:

General Reno, on behalf of the Court, I welcome you as
the Chief Law Officer of the Government and as an officer of
this Court. We welcome you to the performance of your
very important duties which will rest upon you by virtue of
your office. Your commission as Attorney General of the
United States will be placed in the records of the Court and
we wish you well in your new office.

Attorney General Janet Reno said:

Thank You, MR. CHIEF JUSTICE.
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CASES ADJUDGED

IN THE
SUPREME COURT OF THE UNITED STATES
AT

OCTOBER TERM, 1992

UNITED STATES v. NACHTIGAL

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

No. 92-609. Decided February 22, 1993

Respondent was charged with operating a motor vehicle in a national park
while under the influence of alcohol (DUI), a federal misdemeanor carry-
ing a maximum penalty of six months’ imprisonment and a $5,000 fine.
As an alternative to imprisonment, a court may impose a probation term
not to exceed five years. Relying on this Court’s decision in Blanton
v. North Las Vegas, 489 U. S. 538, a Magistrate Judge denied respond-
ent’s motion for a jury trial, concluding that DUT’s maximum imprison-
ment term made it presumptively a “petty” offense which is not em-
braced by the Sixth Amendment’s jury trial guarantee, and that the
additional penalties did not transform it into a “serious” offense for
Sixth Amendment purposes. Respondent was tried, convicted, and
sentenced to a fine and one year’s probation. The District Court re-
versed, holding that respondent was entitled to a jury trial under rele-
vant Ninth Circuit precedent. The Court of Appeals affirmed, holding
that Blanton was inapposite to respondent’s case.

Held: The Court of Appeals erred in refusing to recognize that this case
was controlled by the opinion in Blanton rather than its own precedent.
Applying the Blanton rule, DUI, with its 6-month maximum prison
term established by Congress, is presumptively a petty offense. The
additional penalties imposed are not sufficiently severe to overcome this
presumption, for neither a fine nor a parole alternative can approximate
in severity the loss of liberty that a prison term entails.

Certiorari granted; 953 F. 2d 1389, reversed.
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PER CURIAM.

Respondent Jerry Nachtigal was charged with operating a
motor vehicle in Yosemite National Park while under the
influence of alcohol, in violation of 36 CFR §§4.23(a)(1) and
@)(2) (1992). Driving under the influence (DUI) is a class B
misdemeanor and carries a maximum penalty of six months’
imprisonment, §1.3(a); 18 U. S. C. §3581(b)(7), and a $5,000
fine, §§3571(b)(6) and (e). As an alternative to a term of
imprisonment, the sentencing court may impose a term of
probation not to exceed five years. §83561(a)(3), (b)(2).
The sentencing court has discretion to attach a host of discre-
tionary conditions to the probationary term. §3563(b).

Respondent moved for a jury trial. Applying our decision
in Blanton v. North Las Vegas, 489 U. S. 538 (1989), the Mag-
istrate Judge denied the motion. He reasoned that because
DUI carries a maximum term of imprisonment of six months,
it is presumptively a “petty” offense which is not embraced
by the jury trial guaranty of the Sixth Amendment. He re-
jected respondent’s contention that the additional penalties
transformed DUI into a “serious” offense for Sixth Amend-
ment purposes. Respondent was then tried by the Magis-
trate Judge and convicted of operating a motor vehicle under
the influence of alcohol in violation of 36 CFR §4.23(a)(1)
(1992). He was fined $750 and placed on unsupervised pro-
bation for one year.

The District Court reversed the Magistrate Judge on the
issue of entitlement to a jury trial, commenting that the lan-
guage in our opinion in Blanton was “at variance with the
Ninth Circuit precedent of United States v. Cramer, [652
F. 2d 23 (1981)],” and electing to follow Craner because our
opinion in Blanton did not “expressly overrule” Cramner.
App. to Pet. for Cert. 17a, 20a.

The Court of Appeals for the Ninth Circuit agreed with
the District Court, holding that Blanton is “[in]apposite,”
that Cramer controls, and that respondent is entitled to a
jury trial. App. to Pet. for Cert. 3a—4a, judgt. order re-
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ported at 953 F. 2d 1389 (1992). The Court of Appeals rea-
soned that since the Secretary of the Interior, and not Con-
gress, set the maximum prison term at six months, “[t]here
is no controlling legislative determination” regarding the se-
riousness of the offense. App. to Pet. for Cert. 4a; see also
United States v. Craner, 6562 F. 2d 23, 25 (CA9 1981). The
court also found it significant that the Secretary of the Inte-
rior, in whom Congress vested general regulatory authority
to fix six months as the maximum sentence for any regula-
tory offense dealing with the use and management of the
national parks, monuments, or reservations, see 16 U. S. C.
§3, chose the harshest penalty available for DUI offenses.
App. to Pet. for Cert. 3a—4a; see also Craner, supra, at 25.
Finally, the court noted that seven of the nine States within
the Ninth Circuit guarantee a jury trial for a DUI offense.
App. to Pet. for Cert. 3a—4a; see also Craner, supra, at 27.

Unlike the Court of Appeals and the District Court, we
think that this case is quite obviously controlled by our deci-
sion in Blanton. We therefore grant the United States’ pe-
tition for certiorari and reverse the judgment of the Court
of Appeals. The motion of respondent for leave to proceed
m forma pauperis is granted.

In Blanton, we held that in order to determine whether
the Sixth Amendment right to a jury trial attaches to a par-
ticular offense, the court must examine “objective indications
of the seriousness with which society regards the offense.”
Blanton, 489 U. S., at 541 (internal quotation marks omit-
ted). The best indicator of society’s views is the maximum
penalty set by the legislature. Ibid. While the word “pen-
alty” refers both to the term of imprisonment and other stat-
utory penalties, we stated that “[pJrimary emphasis . . . must
be placed on the maximum authorized period of incarcera-
tion.” Id., at 542. We therefore held that offenses for
which the maximum period of incarceration is six months or
less are presumptively “‘petty.’” A defendant can over-
come this presumption, and become entitled to a jury trial,
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only by showing that the additional penalties, viewed to-
gether with the maximum prison term, are so severe that
the legislature clearly determined that the offense is a “ ‘seri-
ous’” one. Id., at 543. Finally, we expressly stated that
the statutory penalties in other States are irrelevant to the
question whether a particular legislature deemed a particu-
lar offense “‘serious.”” Id., at 545, n. 11.

Applying the above rule, we held that DUI was a petty
offense under Nevada law. Since the maximum prison term
was six months, the presumption described above applied.
We did not find it constitutionally significant that the defend-
ant would automatically lose his license for up to 90 days,
and would be required to attend, at his own expense, an alco-
hol abuse education course. Id., at 544, and n. 9. Nor did
we believe that a $1,000 fine or an alternative sentence of 48
hours’ community service while wearing clothing identifying
him as a DUI offender was more onerous than six months in
jail.  Id., at 544-545.

The present case, we think, requires only a relatively rou-
tine application of the rule announced in Blanton. Because
the maximum term of imprisonment is six months, DUI
under 36 CFR §4.23(a)(1) (1992) is presumptively a petty of-
fense to which no jury trial right attaches. The Court of
Appeals refused to apply the Blanton presumption, reason-
ing that the Secretary of the Interior, and not Congress, ulti-
mately determined the maximum prison term. But there
1s a controlling legislative determination present within the
regulatory scheme. In 16 U.S.C. §3, Congress set six
months as the maximum penalty the Secretary could impose
for a violation of any of his regulations. The Court of Ap-
peals offered no persuasive reason why this congressional
determination is stripped of its “legislative” character
merely because the Secretary has final authority to decide,
within the limits given by Congress, what the maximum
prison sentence will be for a violation of a given regulation.
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The additional penalties imposed under the regulations are
not sufficiently severe to overcome this presumption. As
we noted in Blanton, it is a rare case where “a legislature
packs an offense it deems ‘serious’ with onerous penalties
that nonetheless do not puncture the 6-month incarceration
line.” Blanton, 489 U. S., at 543 (internal quotation marks
omitted). Here, the federal DUI offense carries a maximum
fine of $5,000, and respondent faced, as an alternative to in-
carceration, a maximum b5-year term of probation. While
the maximum fine in this case is $4,000 greater than the one
in Blanton, this monetary penalty “cannot approximate in
severity the loss of liberty that a prison term entails.” Id.,
at 542.

Nor do we believe that the probation alternative renders
the DUI offense “serious.”* Like a monetary penalty, the
liberty infringement caused by a term of probation is far
less intrusive than incarceration. Ibid. The discretionary
probation conditions do not alter this conclusion; while they
obviously entail a greater infringement on liberty than pro-
bation without attendant conditions, they do not approxi-
mate the severe loss of liberty caused by imprisonment for
more than six months.

We hold that the Court of Appeals was wrong in refusing
to recognize that this case was controlled by our opinion in
Blanton rather than by its previous opinion in Craner. An
individual convicted of driving under the influence in viola-

*There are 21 discretionary conditions which the sentencing court may
impose upon a defendant. Under 18 U. S. C. §3563(b), a court may re-
quire, among other things, that the defendant (1) pay restitution; (2) take
part in a drug and alcohol dependency program offered by an institution,
and if necessary, reside at the institution; (3) remain in the custody of the
Bureau of Prisons during nights and weekends for a period not exceeding
the term of imprisonment; (4) reside at or participate in a program of a
community correctional facility for all or part of the probationary term; or
(5) remain at his place of residence during nonworking hours, and, if neces-
sary, this condition may be monitored by telephonic or electronic devices.

§§3563(b)(3), (b)(10), (b)(11), (b)(12), (b)(20).
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tion of 36 CFR §4.23(a)(1) (1992) is not constitutionally enti-
tled to a jury trial. The petition of the United States for
certiorari is accordingly granted, and the judgment of the
Court of Appeals is reversed.

It is so ordered.
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UNITED STATES ». LOUISIANA ET AL. (ALABAMA
AND MISSISSIPPI BOUNDARY CASE)

ON JOINT MOTION FOR ENTRY OF SUPPLEMENTAL DECREE

No. 9, Orig. Decided May 31, 1960, February 26, 1985, and March 1,
1988—F'inal decree entered December 12, 1960—Supplemental
decree entered November 5, 1990—Supplemental
decree entered February 22, 1993

Supplemental decree entered.

Opinions reported: 363 U. S. 1, 470 U. S. 93, and 485 U. S. 88; final decree
reported: 364 U. S. 502; supplemental decree reported: 498 U. S. 9.

SUPPLEMENTAL DECREE

By its decision of February 26, 1985, the Court overruled
the exceptions of the United States to the Report of its Spe-
cial Master insofar as it challenged the Master’s determina-
tion that the whole of Mississippi Sound constitutes historic
inland waters, and, to this extent, adopted the Master’s rec-
ommendations and confirmed his Report.

On March 1, 1988, the Court resolved the disagreement
between the United States and Mississippi as to that portion
of the Mississippi coastline at issue in the above-captioned
litigation and directed parties to submit to the Special Mas-
ter a proposed appropriate decree defining the claims of
Alabama and Mississippi with respect to Mississippi Sound.
On August 17, 1990, the parties agreed on and submitted to
the Special Master a proposed decree in accordance with the
Court’s decision of March 1, 1988, which was approved by the
Court on November 5, 1990. Pursuant to that supplemental
decree, the baseline (coastline) of the State of Mississippi as
well as a portion of the baseline of the State of Alabama was
delimited and, by stipulation of the parties, fixed, as de-
scribed by coordinates in that decree. That portion of the
Alabama coastline not described by coordinates in the decree
remained ambulatory.
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Thereafter, a dispute arose between the State of Alabama
and the United States regarding their respective claims
under the Submerged Lands Act, 43 U. S. C. §1301 et seq., to
offshore areas in which the baseline had not been fixed by
the Court’s November 5, 1990, Decree. The parties there-
after filed a joint motion with this Court, requesting that the
Court invoke its continuing jurisdiction to supplement the
November 5, 1990, Decree. 498 U.S. 9 (1990). With that
motion the parties submitted for the Court’s consideration a
supplemental decree which would fix that portion of the Ala-
bama baseline that had heretofore remained ambulatory, re-
solve the existing dispute, and avoid future jurisdictional
controversies over the State of Alabama Submerged Lands
Act grant.

Accordingly,

IT IS ORDERED, ADJUDGED AND DECREED as
follows:

1. The parties’ joint motion to supplement the Court’s De-
cree of November 5, 1990, is granted.

2. For the purpose of the Court’s Decree herein dated De-
cember 12, 1960, 364 U.S. 502 (defining the boundary line
between the submerged lands of the States bordering the
Gulf of Mexico), the coastline of the States of Alabama and
Mississippi shall be determined on the basis that the whole
Mississippi Sound constitutes state inland waters;

3. For the purposes of the said Decree of December 12,
1960, the coastline of Alabama includes:

(a) That portion of a straight line from a point on the east-
ern tip of Petit Bois Island where X = 215985 and Y = 77920
in the Alabama plane coordinate system, west zone, and
X =637152.89 and Y =198279.25 in the Mississippi plane
coordinate system, east zone, to a fixed point previously
described as the western tip of Dauphin Island by the
Court’s Decree of November 5, 1990, where X = 238690 and
Y = 84050 in the Alabama plane coordinate system, west
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zone, and X = 659783.79 and Y = 204674.56 in the Mississippi
plane coordinate system, east zone, lying on the Alabama
side of the Alabama-Mississippi boundary;

(b) A straight line from the fixed point previously
described as the western tip of Dauphin Island where
X =238690 and Y = 84050 in the Alabama plane coordinate
system, west zone, to a point on the western tip of Dauphin
Island where X =240239.49 and Y =85266.90 in the same
coordinate system,;

(c) The baseline delimiting Dauphin Island determined by
the following points in the Alabama plane coordinate system,
west zone:

E. COORD. N. COORD.
X Y
A LINE FROM 240491.79 84972.10
THROUGH 240848.85 84605.82
THROUGH 241013.42 84311.65
THROUGH 241205.05 84118.32
THROUGH 241590.69 84065.03
THROUGH 242142.09 83879.22
THROUGH 242413.48 83796.45
THROUGH 242694.43 83824.75
THROUGH 243220.74 83810.88
THROUGH 243580.37 83798.21
THROUGH 244027.43 83744.51
THROUGH 244536.27 83740.89
THROUGH 244878.06 83687.95
THROUGH 245246.75 83715.64
THROUGH 245641.25 83672.44
THROUGH 245973.56 83518.55
THROUGH 246464.50 83464.57
THROUGH 246886.11 83532.32
THROUGH 24771307.57 83579.87
THROUGH 2477711.06 83566.93
THROUGH 248158.99 83634.51

THROUGH 248606.77 83681.89
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E. COORD. N. COORD.
X Y
THROUGH 248905.97 83811.13
THROUGH 249204.96 83910.07
THROUGH 249538.75 83968.36
THROUGH 249890.17 84036.63
THROUGH 250276.60 84094.56
THROUGH 250934.57 84090.00
THROUGH 251636.34 84075.04
THROUGH 252313.25 84272.42
THROUGH 252936.89 84379.26
THROUGH 253683.35 84485.27
THROUGH 254464.61 84550.64
THROUGH 255158.29 84636.83
THROUGH 255930.50 84661.89
THROUGH 256527.80 84768.97
THROUGH 257100.01 850568.07
THROUGH 257636.92 85317.12
THROUGH 258244.41 85636.31
THROUGH 258841.55 85723.22
THROUGH 259456.50 85850.44
THROUGH 260045.14 85977.84
THROUGH 260695.58 86165.45
THROUGH 261143.78 86283.70
THROUGH 261758.98 86451.36
THROUGH 262312.84 86629.54
THROUGH 262734.31 86687.37
THROUGH 263076.76 86735.63
THROUGH 263313.48 86713.86
THROUGH 263594.99 86833.24
THROUGH 264034.80 87012.20
THROUGH 264447.62 87090.31
THROUGH 264763.68 87128.65
THROUGH 265255.32 87186.05
THROUGH 265712.59 87354.81

THROUGH 266107.99 87453.26
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THROUGH
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E. COORD.
X
266626.20
267179.63
267829.73
268532.21
269120.58
269691.59
270166.31
270736.80
271281.56
2771843.72
2772300.62
272915.73
273600.55
274162.58
274601.79
27714953.35
2715348.70
275796.68
276227.06
276657.61
2777219.49
2717763.57
278326.00
278870.45
279397.35
280073.43
280530.15
281179.60
281697.41
282180.19
282829.76
283435.09
284014.48
284698.99

11

N. COORD.
Y
87550.92
87668.56
87815.89
87922.49
88019.73
88147.40
88306.00
88352.87
88490.83
88608.49
88726.82
88894.67
88991.37
89088.86
89187.13
89296.05
89394.61
89492.83
89581.07
89699.62
89776.96
89814.00
89982.26
90079.93
90177.72
90284.70
90382.93
90439.59
90486.95
90544.63
90621.52
90638.07
90715.40
90771.91
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E. COORD. N. COORD.
X Y
THROUGH 285269.60 90849.31
THROUGH 285910.08 90875.79
THROUGH 286568.75 91013.31
THROUGH 287138.94 91020.03
THROUGH 287726.72 91036.75
THROUGH 288393.56 91073.23
THROUGH 288937.49 91090.23
THROUGH 289499.19 91147.55
THROUGH 290086.68 91113.81
THROUGH 290674.16 91080.07
THROUGH 291340.88 91096.39
THROUGH 291946.02 91082.78
THROUGH 292454.92 91110.14
THROUGH 293078.13 91187.37
THROUGH 293674.68 91204.14
THROUGH 294332.04 91119.55
THROUGH 294753.40 91177.75
THROUGH 295306.03 91184.70
THROUGH 296007.66 91170.61
THROUGH 296717.82 91116.07
THROUGH 297498.39 91101.56
THROUGH 298419.12 91055.97
THROUGH 299339.74 90990.20
THROUGH 300171.70 90753.20
THROUGH 300916.74 90658.14
THROUGH 301609.33 90593.70
THROUGH 302275.16 90448.59
THROUGH 302836.46 90435.40
THROUGH 303432.29 90321.01
THROUGH 303913.82 90156.74
THROUGH 304570.40 89920.81
THROUGH 305148.05 89685.31
THROUGH 305664.13 89419.86

THROUGH 306268.49 89254.95
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E. COORD. N. COORD.
X Y
THROUGH 306924.94 88988.76
THROUGH 307634.62 88833.42
THROUGH 308274.89 88819.89
THROUGH 308748.98 88898.18
THROUGH 309476.70 88833.70
THROUGH 310161.04 88860.38
THROUGH 310880.04 88806.08
THROUGH 311616.90 88812.31
THROUGH 312309.75 88788.48
THROUGH 312985.68 88885.98
THROUGH 313459.92 88994.64
THROUGH 314171.36 89172.79
THROUGH 314847.17 89250.12
THROUGH 315672.47 8939741
THROUGH 316234.25 894775.35
THROUGH 316839.88 89553.08
THROUGH 317515.17 89529.44
THROUGH 318086.23 89708.38
TO 318359.83 90040.37
A LINE FROM 309362.32 80499.88
THROUGH 309370.61 80408.91
THROUGH 309540.79 79407.88
THROUGH 309801.70 78972.10
THROUGH 310106.82 78596.70
THROUGH 310446.88 78190.81
THROUGH 310769.82 77865.84
THROUGH 311163.33 77611.21
THROUGH 311591.47 77265.49
THROUGH 312045.73 76879.23
THROUGH 312526.96 76614.06
THROUGH 312920.66 76389.76
THROUGH 313348.99 76074.36
THROUGH 313707.54 75840.15

THROUGH 314162.68 75615.55
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E. COORD.
X
314485.89
314809.52
315220.95
315449.46
315572.98

316237.86
316429.31
316761.32
317252.83
317805.05
318216.92
318681.85
318858.57

319734.51
320172.46
320408.54
320793.59
321144.45
321276.78

324818.43
324993.50
325117.15

333064.90
333168.82
333378.02
333719.43
334061.32
334420.93
334780.79
335324.74
335772.51
336194.09

N. COORD.
Y
75331.01
75127.30
74933.24
75002.79
75133.48

74736.09
74421.94
74137.39
74155.09
74031.07
73917.86
73885.21
74126.77

73809.20
73645.37
734772.46
73258.39
73226.34
73367.11

70814.04
70722.27
70883.31

81503.36
81209.91
80915.98
80752.77
80690.57
80668.71
80697.36
80694.87
80763.53
80862.63
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E. COORD.
X
336896.51
337327.09
337696.35
338047.46
338539.04
339083.93
339549.41
339935.70
340348.53
340752.50
341217.96
341613.15
342087.16
342526.61
342992.15
343554.02
344124.44
344633.62
345090.33
345608.10
346011.57
346477.09
347117.85
347715.13
348180.05
348759.47
349479.14
349953.03
350514.82
351102.43
351672.90
352155.65
3527726.25
353331.77
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N. COORD.
Y
80980.66
81130.25
81300.31
81339.14
81397.54
81607.24
81716.29
81775.18
81884.47
81973.59
82082.66
82171.83
82230.36
82410.27
82539.57
82628.03
82665.97
827744.58
82863.83
82902.01
82880.08
83009.42
83087.50
83256.70
83244.63
83343.21
83410.91
83449.33
835217.81
83484.96
83543.21
83601.84
83690.42
83738.45
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E. COORD. N. COORD.
X Y
THROUGH 353946.10 83796.56
THROUGH 354516.48 83834.66
THROUGH 355069.16 83832.42
THROUGH 355771.25 83900.31
THROUGH 356288.91 83918.44
THROUGH 356806.58 83936.58
THROUGH 357359.37 83964.69
THROUGH 357736.51 83942.99
THROUGH 358245.00 83860.16
THROUGH 358771.24 83827.79
THROUGH 359323.76 83785.21
THROUGH 360034.18 83742.03
THROUGH 360569.58 83810.66
THROUGH 361341.53 83797.57
THROUGH 362166.47 83875.22
THROUGH 362885.71 83842.16
THROUGH 363675.39 83879.57
THROUGH 364131.80 83938.45
THROUGH 364509.47 84058.25
THROUGH 364922.01 84117.31
THROUGH 365369.37 84105.53
THROUGH 365939.40 84052.89
THROUGH 366456.94 84040.86
THROUGH 367044.73 84048.78
THROUGH 367588.41 83986.16
THROUGH 368141.19 84014.43
THROUGH 368606.17 84022.83
THROUGH 369237.28 83879.10
THROUGH 369728.32 83816.71
THROUGH 370034.56 83593.35
THROUGH 370420.34 83531.35
THROUGH 370885.00 83448.86
THROUGH 371446.45 83446.85

THROUGH 371999.16 83454.98
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E. COORD.
X
372481.55
372972.64
373630.59
374130.53
374534.11
375069.34
375692.20
376314.99
376999.09
377595.43
378306.08
378762.13
379288.29
379919.72
380604.06
381261.98
381919.70
382638.87
383288.02
383910.69
384480.86
385129.91
385840.54
386393.38
386998.58
387621.32
388147.40
388629.75
389191.09
389708.53
390182.42
390901.73
391393.04
391954.59
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N. COORD.
Y
83422.96
83370.71
83368.39
83336.33
83345.02
83373.46
83371.30
83348.95
83296.09
83233.44
83261.23
83209.28
83146.90
83084.17
83102.10
83089.82
83016.94
82953.97
82941.75
82879.13
82857.08
82814.60
82822.43
82871.19
82828.88
82786.52
82693.96
82641.95
82599.81
82547.71
82596.77
82574.37
82582.99
82611.60
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E. COORD. N. COORD.
X Y
THROUGH 392533.59 82609.86
THROUGH 393059.69 82517.38
THROUGH 393550.70 82425.00
THROUGH 394094.65 82433.50
THROUGH 394726.24 82411.44
THROUGH 395217.46 82389.80
THROUGH 395629.90 82429.01
THROUGH 396077.20 82387.30
THROUGH 396349.16 82386.52
THROUGH 396744.02 82415.69
THROUGH 397173.87 82404.35
THROUGH 397516.09 82433.68
THROUGH 398016.32 82492.87
THROUGH 398446.30 82532.06
THROUGH 398893.83 82571.21
THROUGH 399472.64 82498.87
THROUGH 399955.51 82628.85
THROUGH 400394.60 82789.26
THROUGH 400448.04 83082.07
THROUGH 400930.74 83151.45
THROUGH 401264.13 83160.63
THROUGH 401737.85 83159.33
THROUGH 402027.37 83168.64
THROUGH 402299.46 83218.41
THROUGH 402711.92 83267.80
THROUGH 403133.25 83357.58
THROUGH 403501.78 83386.90
THROUGH 403984.25 83375.50
THROUGH 404291.45 83435.30
THROUGH 404695.09 83474.63
THROUGH 405081.54 83645.34
THROUGH 405423.99 83765.66
THROUGH 405801.76 83976.81

THROUGH 406144.39 84167.85
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E. COORD.
X
406530.27
406924.90
407372.42
407811.04
408258.70
408837.85
409522.28
409934.81
410470.17
410996.78
411637.61
412418.71
413068.07
413586.09
414183.03
414849.99
415657.42
416491.02
417324.66
418000.45
418798.97
419597.59
420141.58
421115.65
421861.76
422712.94
423397.41
423967.70
424573.05
424836.41
425003.05
425652.12
426275.28
426696.34
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N. COORD.
Y
84126.44
84074.90
84124.26
84123.13
84223.00
84292.24
84361.22
84451.11
84550.79
84660.60
84840.85
84990.47
85079.81
85270.50
85450.90
85570.54
85740.36
85849.54
85978.93
86128.91
86248.32
86418.26
86477.66
86657.34
86888.05
87037.74
87167.60
87227.00
87276.23
87376.70
87366.25
87354.80
87535.35
87544.59
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E. COORD. N. COORD.
X Y
THROUGH 427108.82 87654.87
THROUGH 427617.80 87764.96
THROUGH 427889.90 87855.33
THROUGH 428232.02 87874.85
THROUGH 428609.22 87884.20
THROUGH 428986.33 87853.14
THROUGH 429425.10 87953.30
THROUGH 429933.91 87982.61
THROUGH 430293.61 88022.32
THROUGH 430653.32 88062.03
THROUGH 431057.06 88192.57
THROUGH 431486.95 88242.26
THROUGH 431934.31 88251.51
THROUGH 432329.06 88270.97
THROUGH 432750.24 88350.99
THROUGH 433294.10 88370.18
THROUGH 433759.13 88450.14
THROUGH 434180.17 88459.47
THROUGH 434469.79 88549.85
THROUGH 434882.19 88629.92
THROUGH 435329.59 88669.52
THROUGH 435768.30 88749.55
THROUGH 436119.30 88829.73
THROUGH 436487.85 88920.00
THROUGH 436891.52 89030.41
THROUGH 437312.61 89070.08
THROUGH 437751.30 89150.13
THROUGH 438128.62 89240.39
THROUGH 438602.47 89360.80
THROUGH 439006.13 89471.24
THROUGH 439471.18 89581.57
THROUGH 439865.91 89601.11
THROUGH 440208.02 89620.74

THROUGH 440532.73 89731.32
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E. COORD.
X
440866.22
441190.85
441559.38
441919.07
442348.83
4427787.44
443024.36
443357.69
443691.00
444112.06
444550.67
445006.90
445375.32
445708.79
446147.42
446506.95
446884.06
447164.82
447375.35
447813.96
448331.42
448857.71
449278.79
449734.96
450182.35
450866.72
451454.54
452112.64
452630.45
453095.47
453551.80
454078.26
454683.58
455209.95
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Y
89852.00
89912.07
90002.39
90052.31
90041.52
90081.23
90151.56
90171.24
90180.82
90220.57
90260.29
90350.51
90380.25
90500.97
90560.92
90509.87
90489.11
90549.31
90569.20
90619.07
90608.22
90637.77
90697.79
90757.76
90817.74
90998.63
91139.26
91360.62
91622.58
91763.39
91964.84
92145.99
92276.55
92397.11
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E. COORD. N. COORD.
X Y
THROUGH 455710.07 92568.22
THROUGH 456096.04 92628.36
THROUGH 456534.65 92708.64
THROUGH 456990.81 92799.01
THROUGH 457385.59 92899.55
THROUGH 457885.64 93020.19
THROUGH 458280.44 93140.95
THROUGH 458675.19 93221.31
THROUGH 458955.89 93271.49
THROUGH 459271.79 93422.66
THROUGH 459675.36 93553.53
THROUGH 460149.07 93674.22
THROUGH 460596.54 93855.56
THROUGH 461070.28 93996.47
THROUGH 461421.21 94127.42
THROUGH 461912.46 94248.11
THROUGH 462377.40 94378.95
THROUGH 462772.12 94449.25
THROUGH 463079.18 94570.15
THROUGH 463210.60 94438.69
THROUGH 463570.26 94539.35
THROUGH 464087.77 94629.74
THROUGH 464631.61 94740.32
THROUGH 465079.00 94881.31
THROUGH 465570.28 95062.67
THROUGH 466131.66 95193.46
THROUGH 466596.60 95354.65
THROUGH 467061.55 95525.95
THROUGH 467552.76 95646.73
THROUGH 468158.10 95918.94
THROUGH 468798.42 96090.10
THROUGH 469307.24 96322.01
THROUGH 469780.91 96463.03

THROUGH 470193.23 96664.72



THROUGH
THROUGH
THROUGH
THROUGH
THROUGH
THROUGH
THROUGH
THROUGH
THROUGH
THROUGH
THROUGH
THROUGH
THROUGH
THROUGH
THROUGH
THROUGH
THROUGH
THROUGH
THROUGH
THROUGH
THROUGH
THROUGH
THROUGH
THROUGH
THROUGH
THROUGH
THROUGH
THROUGH
THROUGH
THROUGH
THROUGH
THROUGH
THROUGH
THROUGH

Cite as: 507 U. S. 7 (1993)

Supplemental Decree

E. COORD.
X
470772.13
471245.77
471833.42
472368.41
472903.44
473263.04
473850.70
474473.39
474911.95
475447.00
475894.29
476402.97
476920.39
477393.97
477806.18
478428.87
478946.30
479411.09
479919.72
480366.90
480893.00
481199.70
481322.14
481479.95
481970.97
482269.23
482400.89
482646.54
482909.74
483111.46
483435.89
483953.36
484391.89
485058.36
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Y
96815.78
96946.72
97087.68
97178.18
97319.20
97409.84
97591.24
97712.02
97873.34
98075.00
98185.82
98316.81
98397.28
98498.00
98629.07
98790.32
98921.33
99001.88
99082.41
99041.75
99001.06
98606.93
97990.65
97929.96
97838.79
98070.98
98333.57
98585.99
98868.72
98959.54
98918.98
99191.50
99403.44
99544.58
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E. COORD. N. COORD.
X Y
THROUGH 485488.00 99504.00
THROUGH 485716.07 99705.94
THROUGH 486058.04 99715.91
THROUGH 486408.84 99867.30
THROUGH 486908.66 99917.63
THROUGH 487320.85 100109.42
THROUGH 487820.68 100200.16
THROUGH 488469.63 100452.49
THROUGH 488934.38 100543.26
THROUGH 489407.93 100775.46
THROUGH 489898.99 100906.64
THROUGH 490293.63 101159.08
THROUGH 491003.88 101249.81
THROUGH 491547.53 101370.90
THROUGH 492029.80 101481.91
THROUGH 492617.29 101613.11
THROUGH 493160.94 101734.22
THROUGH 493748.41 101825.03
TO 494142.98 101915.88.

4. The baseline described in Paragraph 3 above shall be
fixed as of the date of this decree for the purposes of deter-
mining the Submerged Lands Act grant to the State of Ala-
bama and shall from that date no longer be ambulatory.

5. The parties shall bear their own costs of these
proceedings.

6. The Court retains jurisdiction to entertain such further
proceedings, enter such orders, and issue such writs as from
time to time may be deemed necessary or advisable to effec-
tuate and supplement the decree and the rights of the re-
spective parties.
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GROWE, SECRETARY OF STATE OF MINNESOTA,
ET AL. v. EMISON ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF MINNESOTA

No. 91-1420. Argued November 2, 1992—Decided February 23, 1993

Shortly after a group of Minnesota voters filed a state-court action against
the Minnesota Secretary of State and other election officials, appellee
voters filed a similar action against essentially the same officials in the
Federal District Court. Both suits alleged that, in light of the 1990
census results, the State’s congressional and legislative districts were
malapportioned, in violation of the Federal and State Constitutions; the
federal suit contained the additional claim that the current districts di-
luted the vote of minority groups in Minneapolis, in violation of §2 of
the Voting Rights Act of 1965. Both suits sought declaration that the
current districts were unlawful, and judicial construction of new dis-
tricts if the state legislature failed to act. After the state legislature
adopted a new legislative districting plan, which contained numerous
drafting errors, a second federal action was filed raising constitutional
challenges to the new legislative districts; the two federal suits were
consolidated. The District Court set a deadline for the legislature to
act on redistricting plans, but refused to abstain or defer to the state-
court proceedings. The state court, having found the new legislative
districts defective because of the drafting errors, issued a preliminary
legislative redistricting plan correcting most of those errors, to be held
in abeyance pending further action by the legislature. Before the state
court could take additional action, the District Court stayed the state-
court proceedings; this Court vacated that stay. When the Governor
vetoed the legislature’s effort to correct the defective legislative redis-
tricting plan, and to adopt new congressional districts, the state court
issued a final order adopting its legislative plan, and held hearings on
the congressional plans submitted by the parties. Before the state
court could issue a congressional plan, however, the District Court
adopted its own redistricting plans, both legislative and congressional,
and permanently enjoined interference with state implementation of
those plans. The District Court found, in effect, that the state court’s
legislative plan violated the Voting Rights Act because it did not contain
a “super-majority minority” Senate district; its own plan contained such
a district, designed to create a majority composed of at least three sepa-
rately identifiable minority groups.
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Held:

1. The District Court erred in not deferring to the state court’s timely
efforts to redraw the legislative and congressional districts. States
have the primary duty and responsibility to perform that task, and fed-
eral courts must defer their action when a State, through its legislative
or judicial branch, has begun in timely fashion to address the issue.
Scott v. Germano, 381 U. S. 407. Absent evidence that these branches
cannot timely perform their duty, a federal court cannot affirmatively
obstruct, or permit federal litigation to impede, state reapportionment.
Judged by these principles, the District Court erred in several respects:
It set a deadline for reapportionment directed only to the state legisla-
ture, instead of to the legislature and courts; it issued an injunction that
treated the state court’s provisional legislative plan as “interfering” in
the reapportionment process; it failed to give the state court’s final
order adopting a legislative plan legal effect under the principles of fed-
eralism and comity embodied in the full faith and credit statute; and it
actively prevented the state court from issuing its own congressional
plan, although it appears that the state court was prepared to do so.
Pp. 32-37.

2. The District Court erred in its conclusion that the state court’s
legislative plan violated § 2 of the Voting Rights Act. The three prereq-
uisites that were identified in Thornburg v. Gingles, 478 U. S. 30, as
necessary to establish a vote-dilution claim with respect to a multimem-
ber districting plan—a minority group that is sufficiently large and geo-
graphically compact to constitute a majority in a single-member district,
minority political cohesion, and majority bloc voting that enables defeat
of the minority’s preferred candidate—are also necessary to establish a
vote-fragmentation claim with respect to a single-member district. In
the present case, even making the dubious assumption that the minority
voters were geographically compact, the record contains no statistical or
anecdotal evidence of majority bloc voting or minority political cohesion
among the distinct ethnic and language minority groups the District
Court combined in the new district. The Gingles preconditions were
not only ignored but were on this record unattainable. Pp. 37-42.

782 F. Supp. 427, reversed and remanded.

SCALIA, J., delivered the opinion for a unanimous Court.

John R. Tunheim, Chief Deputy Attorney General of

Minnesota, argued the cause for appellants. With him
on the briefs were Hubert H. Humphrey III, Attorney
General, Jocelyn F. Olson, Assistant Attorney General,



Cite as: 507 U. S. 25 (1993) 27

Opinion of the Court

John D. French, Michael L. Cheever, Peter S. Wattson, and
Alan W. Weinblatt.

Solicitor General Starr argued the cause for the United
States as amicus curiae urging reversal. With him on the
brief were Assistant Attorney General Dunne, Deputy So-
licitor General Roberts, Acting Deputy Assistant Attorney
General Simon, and Jessica Dunsay Silver.

Bruce D. Willis argued the cause for appellees. With him
on the brief was Mark B. Peterson.*

JUSTICE SCALIA delivered the opinion of the Court.

This case raises important issues regarding the propriety
of the District Court’s pursuing reapportionment of Minne-
sota’s state legislative and federal congressional districts in
the face of Minnesota state-court litigation seeking similar
relief, and regarding the District Court’s conclusion that the
state court’s legislative plan violated §2 of the Voting Rights
Act of 1965, 79 Stat. 437, as amended, 42 U. S. C. §1973.

I

In January 1991, a group of Minnesota voters filed a state-
court action against the Minnesota Secretary of State and
other officials responsible for administering elections, claim-
ing that the State’s congressional and legislative districts
were malapportioned, in violation of the Fourteenth Amend-
ment of the Federal Constitution and Article 4, §2, of the
Minnesota Constitution. Cotlow v. Growe, No. C8-91-985.
The plaintiffs asserted that the 1990 federal census results
revealed a significant change in the distribution of the state
population, and requested that the court declare the current
districts unlawful and draw new districts if the legislature
failed to do so. In February, the parties stipulated that, in
light of the new census, the challenged districting plans were

*Robert B. Wallace and Jeffrey M. Wice filed a brief for Congressman
Martin Frost et al. as amici curiae urging reversal.
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unconstitutional. The Minnesota Supreme Court appointed
a Special Redistricting Panel (composed of one appellate
judge and two district judges) to preside over the case.

In March, a second group of plaintiffs filed an action in
federal court against essentially the same defendants, raising
similar challenges to the congressional and legislative dis-
tricts. Emison v. Growe, Civ. No. 4-91-202. The Emison
plaintiffs (who include members of various racial minorities)
in addition raised objections to the legislative districts under
§2 of the Voting Rights Act, 42 U. S. C. §1973, alleging that
those districts needlessly fragmented two Indian reserva-
tions and divided the minority population of Minneapolis.
The suit sought declaratory relief and continuing federal
jurisdiction over any legislative efforts to develop new
districts. A three-judge panel was appointed pursuant to
28 U. S. C. §2284(a).

While the federal and state actions were getting under-
way, the Minnesota Legislature was holding public hearings
on, and designing, new legislative districts. In May, it
adopted a new legislative districting plan, Chapter 246,
Minn. Stat. §82.403-2.703 (Supp. 1991), and repealed the
prior 1983 apportionment. It was soon recognized that
Chapter 246 contained many technical errors—mistaken
compass directions, incorrect street names, noncontiguous
districts, and a few instances of double representation. By
August, committees of the legislature had prepared curative
legislation, Senate File 1596 and House File 1726 (collec-
tively, Senate File 1596), but the legislature, which had ad-
journed in late May, was not due to reconvene until January
6, 1992.

Later in August, another group of plaintiffs filed a second
action in federal court, again against the Minnesota Secre-
tary of State. Benson v. Growe, No. 4-91-603. The Ben-
son plaintiffs, who include the Republican minority leaders
of the Minnesota Senate and House, raised federal and state
constitutional challenges to Chapter 246, but no Voting
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Rights Act allegations. The Benson action was consolidated
with the Emison suit; the Cotlow plaintiffs, as well as the
Minnesota House of Representatives and State Senate,
intervened.

With the legislature out of session, the committees’ pro-
posed curative measures for Chapter 246 pending, and the
state court in Cotlow considering many of the same issues,
the District Court granted the defendants’ motion to defer
further proceedings pending action by the Minnesota Legis-
lature. It denied, however, defendants’ motion to abstain in
light of the Cotlow suit, or to allow the state court first to
review any legislative action or, if the legislature failed to
act, to allow the state court first to issue a court-ordered
redistricting plan. The District Court set a January 20,
1992, deadline for the state legislature’s action on both redis-
tricting plans, and appointed special masters to develop con-
tingent plans in the event the legislature failed to correct
Chapter 246 or to reapportion Minnesota’s eight congres-
sional districts.

Meanwhile, the Cotlow panel concluded (in October) that
Chapter 246, applied as written (i. e., with its drafting er-
rors), violated both the State and Federal Constitutions, and
invited the parties to submit alternative legislative plans
based on Chapter 246. It also directed the parties to submit
by mid-October written arguments on any Chapter 246 viola-
tions of the Voting Rights Act. In late November, the state
court issued an order containing its preliminary legislative
redistricting plan—essentially Chapter 246 with the techni-
cal corrections (though not the stylistic corrections) con-
tained in Senate File 1596. (Since no party had responded
to its order concerning Voting Rights Act violations, the
court concluded that Chapter 246 did not run afoul of that
Act.) It proposed putting its plan into effect on January 21,
1992, if the legislature had not acted by then. Two weeks
later, after further argument, the Cotlow panel indicated it
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would release a revised and final version of its legislative
redistricting plan in a few days.

In early December, before the state court issued its final
plan, the District Court stayed all proceedings in the Cotlow
case, and enjoined parties to that action from “attempting to
enforce or implement any order of the ... Minnesota Special
Redistricting Panel which has proposed adoption of a reap-
portionment plan relating to state redistricting or Congres-
sional redistricting.” App. to Juris. Statement 154. The
court explained its action as necessary to prevent the state
court from interfering with the legislature’s efforts to redis-
trict and with the District Court’s jurisdiction. It men-
tioned the Emison Voting Rights Act allegations as grounds
for issuing the injunction, which it found necessary in aid of
its jurisdiction, see 28 U. S. C. §1651. One judge dissented.

Four days later the state court issued an order containing
its final legislative plan, subject to the District Court’s in-
junction and still conditioned on the legislature’s failure to
adopt a lawful plan. The same order provided, again subject
to the District Court’s injunction, that congressional redis-
tricting plans be submitted by mid-January. The obstacle of
the District Court injunction was removed on January 10,
1992, when, upon application of the Cotlow plaintiffs, we va-
cated the injunction. 502 U. S. 1022.

When the legislature reconvened in January, both Houses
approved the corrections to Chapter 246 contained in Senate
File 1596 and also adopted a congressional redistricting plan
that legislative committees had drafted the previous Octo-
ber. The Governor, however, vetoed the legislation. On
January 30, the state court issued a final order adopting its
legislative plan and requiring that plan to be used for the
1992 primary and general elections. By February 6, pursu-
ant to an order issued shortly after this Court vacated the
injunction, the parties had submitted their proposals for con-
gressional redistricting, and on February 17 the state court
held hearings on the competing plans.
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Two days later, the District Court issued an order adopt-
ing its own legislative and congressional districting plans and
permanently enjoining interference with state implementa-
tion of those plans. 782 F. Supp. 427, 448-449 (Minn. 1992).
The Emison panel found that the state court’s modified ver-
sion of Chapter 246 “fails to provide the equitable relief nec-
essary to cure the violation of the Voting Rights Act,” id., at
440, which in its view required at least one “super-majority
minority” Senate district, a district in which the minority
constitutes a clear majority. The District Court rejected
Chapter 246 as a basis for its plan, and instead referred to
state policy as expressed in the Minnesota Constitution and
in a resolution adopted by both Houses of the legislature.
See Minn. Const., Art. 4, §2; H. R. Con. Res. No. 2, 77th Leg.,
Reg. Sess. (1991). Judge MacLaughlin dissented in part.
The District Court was unanimous, however, in its adoption
of a congressional redistricting plan, after concluding that
the pre-existing 1982 plan violated Art. I, §2, of the Federal
Constitution. Although it had received the same proposed
plans submitted to the state court earlier that month, it used
instead a congressional plan prepared by its special masters.
Finally, the District Court retained jurisdiction to ensure
adoption of its reapportionment plans and to enforce the per-
manent injunction.

In early March, the state court indicated that it was “fully
prepared to release a congressional plan” but that the federal
injunction prevented it from doing so. In its view, the fed-
eral plan reached population equality “without sufficient re-
gard for the preservation of municipal and county bound-
aries.” App. to Juris. Statement 445-446.

Appellants sought a stay of the District Court’s February
order pending this appeal. JUSTICE BLACKMUN granted
the stay with respect to the legislative redistricting plan.
No. 91-1420 (Mar. 11, 1992) (in chambers). We noted prob-
able jurisdiction. 503 U. S. 958 (1992).
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II

In their challenge to both of the District Court’s redistrict-
ing plans, appellants contend that, under the principles of
Scott v. Germano, 381 U.S. 407 (1965) (per curiam), the
court erred in not deferring to the Minnesota Special Redis-
tricting Panel’s proceedings. We agree.

The parties do not dispute that both courts had jurisdic-
tion to consider the complaints before them. Of course fed-
eral courts and state courts often find themselves exercising
concurrent jurisdiction over the same subject matter, and
when that happens a federal court generally need neither
abstain (i. e., dismiss the case before it) nor defer to the state
proceedings (i. e., withhold action until the state proceedings
have concluded). See McClellan v. Carland, 217 U. S. 268,
282 (1910). In rare circumstances, however, principles of
federalism and comity dictate otherwise. We have found
abstention necessary, for example, when the federal action
raises difficult questions of state law bearing on important
matters of state policy, or when federal jurisdiction has been
invoked to restrain ongoing state criminal proceedings. See
Colorado River Water Conservation Dist. v. United States,
424 U. S. 800, 814-817 (1976) (collecting examples). We have
required deferral, causing a federal court to “staly] its
hands,” when a constitutional issue in the federal action will
be mooted or presented in a different posture following con-
clusion of the state-court case. Railroad Comm’n of Texas
v. Pullman Co., 312 U. S. 496, 501 (1941).1

1'We have referred to the Pullman doctrine as a form of “abstention,”
see 312 U. S., at 501-502. To bring out more clearly, however, the distine-
tion between those circumstances that require dismissal of a suit and those
that require postponing consideration of its merits, it would be preferable
to speak of Pullman “deferral.” Pullman deferral recognizes that fed-
eral courts should not prematurely resolve the constitutionality of a state
statute, just as Germano deferral recognizes that federal courts should
not prematurely involve themselves in redistricting.
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In the reapportionment context, the Court has required
federal judges to defer consideration of disputes involving
redistricting where the State, through its legislative or judi-
cial branch, has begun to address that highly political task
itself. In Germano, a Federal District Court invalidated
Illinois’ Senate districts and entered an order requiring the
State to submit to the court any revised Senate districting
scheme it might adopt. An action had previously been filed
in state court attacking the same districting scheme. In
that case the Illinois Supreme Court held (subsequent to the
federal court’s order) that the Senate districting scheme was
invalid, but expressed confidence that the General Assembly
would enact a lawful plan during its then current session,
scheduled to end in July 1965. The Illinois Supreme Court
retained jurisdiction to ensure that the upcoming 1966 gen-
eral elections would be conducted pursuant to a constitution-
ally valid plan.

This Court disapproved the District Court’s action. The
District Court “should have stayed its hand,” we said, and
in failing to do so overlooked this Court’s teaching that state
courts have a significant role in redistricting. 381 U. S, at
409.

“The power of the judiciary of a State to require valid
reapportionment or to formulate a valid redistricting
plan has not only been recognized by this Court but ap-
propriate action by the States in such cases has been
specifically encouraged.

“. .. The case is remanded with directions that the
Distriet Court enter an order fixing a reasonable time
within which the appropriate agencies of the State of
[llinois, including its Supreme Court, may validly redis-
trict the Illinois State Senate; provided that the same
be accomplished within ample time to permit such plan
to be utilized in the 1966 election . . ..” Ibid. (cita-
tions omitted).
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Today we renew our adherence to the principles expressed
in Germano, which derive from the recognition that the Con-
stitution leaves with the States primary responsibility for
apportionment of their federal congressional and state legis-
lative districts. See U.S. Const., Art. I, §2. “We say once
again what has been said on many occasions: reapportion-
ment is primarily the duty and responsibility of the State
through its legislature or other body, rather than of a federal
court.” Chapman v. Meier, 420 U. S. 1, 27 (1975). Absent
evidence that these state branches will fail timely to perform
that duty, a federal court must neither affirmatively obstruct
state reapportionment nor permit federal litigation to be
used to impede it.

Judged by these principles, the District Court’s December
injunction of state-court proceedings, vacated by this Court
in January, was clear error. It seems to have been based
upon the mistaken view that federal judges need defer only
to the Minnesota Legislature and not at all to the State’s
courts. Thus, the January 20 deadline the District Court
established was described as a deadline for the legislature,
ignoring the possibility and legitimacy of state judicial re-
districting. And the injunction itself treated the state
court’s provisional legislative redistricting plan as “interfer-
ing” in the reapportionment process. But the doctrine of
Germano prefers both state branches to federal courts as
agents of apportionment. The Minnesota Special Redis-
tricting Panel’s issuance of its plan (conditioned on the legis-
lature’s failure to enact a constitutionally acceptable plan in
January), far from being a federally enjoinable “interfer-
ence,” was precisely the sort of state judicial supervision of
redistricting we have encouraged. See Germano, 381 U. S,
at 409 (citing cases).

Nor do the reasons offered by the District Court for its
actions in December and February support departure from
the Germamno principles. It is true that the Emison plain-
tiffs alleged that the 1983 legislative districting scheme vio-
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lated the Voting Rights Act, while the Cotlow complaint
never invoked that statute. Germano, however, does not
require that the federal and state-court complaints be identi-
cal; it instead focuses on the nature of the relief requested:
reapportionment of election districts. Minnesota can have
only one set of legislative districts, and the primacy of the
State in designing those districts compels a federal court to
defer.

The District Court also expressed concern over the lack of
time for orderly appeal, prior to the State’s primaries, of any
judgment that might issue from the state court, noting that
Minnesota allows the losing party 90 days to appeal. See
Minn. Rule Civ. App. Proc. 104.01. We fail to see the rele-
vance of the speed of appellate review. Germano requires
only that the state agencies adopt a constitutional plan
“within ample time . . . to be utilized in the [upcoming] elec-
tion,” 381 U. S., at 409. It does not require appellate review
of the plan prior to the election, and such a requirement
would ignore the reality that States must often redistrict in
the most exigent circumstances—during the brief interval
between completion of the decennial federal census and the
primary season for the general elections in the next even-
numbered year. Our consideration of this appeal, long after
the Minnesota primary and final elections have been held,
itself reflects the improbability of completing judicial review
before the necessary deadline for a new redistricting scheme.

It may be useful to describe what ought to have happened
with respect to each redistricting plan. The state court en-
tered its judgment adopting its modified version of Chapter
246 in late January (nearly three weeks before the federal
court issued its opinion). That final order, by declaring the
legislature’s version of Chapter 246 unconstitutional and
adopting a legislative plan to replace it, altered the status
quo: The state court’s plan became the law of Minnesota. At
the very least, the elementary principles of federalism and
comity embodied in the full faith and credit statute, 28
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U. S. C. §1738, obligated the federal court to give that judg-
ment legal effect, rather than treating it as simply one of
several competing legislative redistricting proposals avail-
able for the District Court’s choosing. See Atlantic Coast
Line R. Co. v. Locomotive Engineers, 398 U. S. 281, 286, 296
(1970). In other words, after January 30 the federal court
was empowered to entertain the Emison plaintiffs’ claims
relating to legislative redistricting only to the extent those
claims challenged the state court’s plan. Cf. Wise v. Lips-
comb, 437 U. S. 535, 540 (1978) (opinion of WHITE, J.).

With respect to the congressional plan, the District Court
did not ignore any state-court judgment, but only because it
had actively prevented such a judgment from issuing. The
wrongfully entered December injunction prevented the Spe-
cial Redistricting Panel from developing a contingent plan
for congressional redistricting, as it had for legislative redis-
tricting prior to the injunction. The state court’s December
order to the parties for mid-January submission of congres-
sional plans was rendered a nullity by the injunction, which
was not vacated until January 10. The net effect was a
delay of at least a few weeks in the submissions to the state
court, and in hearings on those submissions. A court may
not acknowledge Germano in one breath and impede a state
court’s timely development of a plan in the next. It would
have been appropriate for the District Court to establish a
deadline by which, if the Special Redistricting Panel had not
acted, the federal court would proceed. But the January 20
deadline that the District Court established here was explic-
itly directed solely at the legislature. The state court was
never given a time by which it should decide on reapportion-
ment, legislative or congressional, if it wished to avoid fed-
eral intervention.

Of course the District Court would have been justified in
adopting its own plan if it had been apparent that the state
court, through no fault of the District Court itself, would
not develop a redistricting plan in time for the primaries.
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Germano requires deferral, not abstention. But in this
case, in addition to the fact that the federal court itself had
been (through its injunction) a cause of the state court’s
delay, it nonetheless appeared that the state court was fully
prepared to adopt a congressional plan in as timely a manner
as the District Court. The Special Redistricting Panel re-
ceived the same plans submitted to the federal court, and
held hearings on those plans two days before the federal
court issued its opinion. The record simply does not sup-
port a conclusion that the state court was either unwilling
or unable to adopt a congressional plan in time for the elec-
tions.2  What occurred here was not a last-minute federal-
court rescue of the Minnesota electoral process, but a race
to beat the Minnesota Special Redistricting Panel to the fin-
ish line. That would have been wrong, even if the Panel had
not been tripped earlier in the course. The District Court
erred in not deferring to the state court’s timely consider-
ation of congressional reapportionment.

III

The District Court concluded that there was sufficient evi-
dence to prove minority vote dilution in a portion of the city
of Minneapolis, in violation of § 2 of the Voting Rights Act of
1965, 42 U. S. C. §1973.3 782 F. Supp., at 439. Choosing not

2 Although under Minnesota law legislative districts must be drawn be-
fore precinct boundaries can be established, see Minn. Stat. §204B.14,
subd. 3 (Supp. 1991), congressional districts were not needed in advance
of the March 3 precinct caucuses. Congressional district conventions did
not take place until late April and early May.

3That section provides:

“(a) No voting qualification or prerequisite to voting or standard, prac-
tice, or procedure shall be imposed or applied by any State or political
subdivision in a manner which results in a denial or abridgement of the
right of any citizen of the United States to vote on account of race or color,
or in contravention of the guarantees set forth in section 1973b(f)(2) of
this title, as provided in subsection (b) of this section.

“(b) A violation of subsection (a) of this section is established if, based
on the totality of circumstances, it is shown that the political processes
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to apply the preconditions for a vote-dilution violation set
out by this Court for challenges to multimember districts,
see Thornburg v. Gingles, 478 U. S. 30 (1986), the court in-
stead proceeded directly to the “totality of circumstances”
test in §2(b) and found unlawful dilution. It rejected, as a
basis for its redistricting plan, Chapter 246, Chapter 246 as
modified by Senate File 1596, and the state court’s version
of Chapter 246, and adopted instead its special masters’
legislative plan, which includes a Senate district stretching
from south Minneapolis, around the downtown area, and then
into the northern part of the city in order to link minority
populations. This oddly shaped creation, Senate District
59, is 43 percent black and 60 percent minority, including at
least three separately identifiable minority groups.* In the
District Court’s view, based on “[jludicial experience, as well
as the results of past elections,” a super-majority minority
Senate district in Minneapolis was required in order for a
districting scheme to comply with the Voting Rights Act.

leading to nomination or election in the State or political subdivision are
not equally open to participation by members of a class of citizens pro-
tected by subsection (a) of this section in that its members have less oppor-
tunity than other members of the electorate to participate in the political
process and to elect representatives of their choice. The extent to which
members of a protected class have been elected to office in the State or
political subdivision is one circumstance which may be considered: Pro-
vided, That nothing in this section establishes a right to have members of
a protected class elected in numbers equal to their proportion in the
population.”

4These percentages refer to total population. To establish whether a
§2 violation has occurred (which presumably requires application of the
same standard that measures whether a §2 violation has been remedied)
other courts have looked to, not the district’s total minority population,
but the district’s minority population of voting age. See, e. g., Romero v.
Pomona, 883 F. 2d 1418, 1425-1426, and n. 13 (CA9 1989) (citing cases).
Gingles itself repeatedly refers to the voting population, see, e.g., 478
U. 8., at 48, 50. We have no need to pass upon this aspect of the District
Court’s opinion.
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782 F. Supp., at 440. We must review this analysis because,
if it is correct, the District Court was right to deny effect to
the state-court legislative redistricting plan.

As an initial matter, it is not clear precisely which legisla-
tive districting plan produced the vote dilution that necessi-
tated the super-majority remedy. For almost a decade prior
to the 1992 election season, the only legislative districting
plan that had been in use in Minnesota was the 1983 plan,
which all parties agreed was unconstitutional in light of the
1990 census. More importantly, the state court had declared
the 1983 plan to be unconstitutional in its final order of Jan-
uary 30. Once that order issued, the Emison plaintiffs’
claims that the 1983 plan violated the Voting Rights Act be-
came moot, unless those claims also related to the supersed-
ing plan. But no party to this litigation has ever alleged
that either Chapter 246, or the modified version of Chapter
246 adopted by the state court, resulted in vote dilution.
The District Court did not hold a hearing or request written
argument from the parties on the §2 validity of any particu-
lar plan; nor does the District Court’s discussion focus on any
particular plan.

Although the legislative plan that in the court’s view
produced the §2 “dilution” violation is unclear, the District
Court did clearly conclude that the state court’s plan could
not remedy that unspecified violation because it “failled] to
provide the affirmative relief necessary to adequately pro-
tect minority voting rights.” Id., at 448. The District
Court was of the view, in other words, as the dissenting
judge perceived, see id., at 452, and n. 6 (MacLaughlin, J.,
concurring in part and dissenting in part), that any legisla-
tive plan lacking a super-majority minority Senate district
in Minneapolis violated §2. We turn to the merits of this
position.

Our precedent requires that, to establish a vote-dilution
claim with respect to a multimember districting plan (and
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hence to justify a super-majority districting remedy), a plain-
tiff must prove three threshold conditions: first, “that [the
minority group] is sufficiently large and geographically com-
pact to constitute a majority in a single-member district”;
second, “that it is politically cohesive”; and third, “that the
white majority votes sufficiently as a bloc to enable it . . .
usually to defeat the minority’s preferred candidate.” Gin-
gles, 478 U. S., at 50-51. We have not previously considered
whether these Gingles threshold factors apply to a §2 dilu-
tion challenge to a single-member districting scheme, a so-
called “vote fragmentation” claim. See id., at 46-47, n. 12.
We have, however, stated on many occasions that multimem-
ber districting plans, as well as at-large plans, generally pose
greater threats to minority-voter participation in the politi-
cal process than do single-member districts, see, e. g., id., at
47, and n. 13; id., at 87 (O’CONNOR, J., concurring in judg-
ment); Rogers v. Lodge, 458 U. S. 613, 616-617 (1982); see
also Burns v. Richardson, 384 U. S. 73, 83 (1966)—which is
why we have strongly preferred single-member districts for
federal-court-ordered reapportionment, see, e. g., Connor v.
Finch, 431 U. S. 407, 415 (1977). It would be peculiar to con-
clude that a vote-dilution challenge to the (more dangerous)
multimember district requires a higher threshold showing
than a vote-fragmentation challenge to a single-member dis-
trict. Certainly the reasons for the three Gingles prerequi-
sites continue to apply: The “geographically compact major-
ity” and “minority political cohesion” showings are needed
to establish that the minority has the potential to elect a
representative of its own choice in some single-member dis-
trict, see Gingles, supra, at 50, n. 17. And the “minority
political cohesion” and “majority bloc voting” showings are
needed to establish that the challenged districting thwarts a
distinctive minority vote by submerging it in a larger white
voting population, see Gingles, supra, at 51. Unless these
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points are established, there neither has been a wrong nor
can be a remedy.’

In the present case, even if we make the dubious assump-
tion that the minority voters were “geographically compact,”
there was quite obviously a higher-than-usual need for the
second of the Gingles showings. Assuming (without decid-
ing) that it was permissible for the District Court to combine
distinet ethnic and language minority groups for purposes of
assessing compliance with § 2, when dilution of the power of
such an agglomerated political bloc is the basis for an alleged
violation, proof of minority political cohesion is all the more
essential. See Badillo v. Stockton, 956 F. 2d 884, 891 (CA9
1992); Concerned Citizens of Hardee County v. Hardee
County Bd. of Comm’rs, 906 F. 2d 524 (CA11 1990); Campos
v. Baytown, 840 F. 2d 1240, 1244 (CA5 1988), cert. denied,
492 U. S. 905 (1989). Since a court may not presume bloc
voting within even a single minority group, see Gingles,
supra, at 46, it made no sense for the District Court to (in
effect) indulge that presumption as to bloc voting within an
agglomeration of distinet minority groups.

We are satisfied that in the present case the Gingles pre-
conditions were not only ignored but were unattainable. As
the District Court acknowledged, the record simply “con-
tains no statistical evidence” of minority political cohesion
(Whether of one or several minority groups) or of majority
bloc voting in Minneapolis. 782 F. Supp., at 436, n. 30. And
even anecdotal evidence is lacking. Recognizing this void,
the court relied on an article identifying bloc voting as a

5Gingles expressly declined to resolve whether, when a plaintiff alleges
that a voting practice or procedure impairs a minority’s ability to influence,
rather than alter, election results, a showing of geographical compactness
of a minority group not sufficiently large to constitute a majority will suf-
fice. 478 U.S., at 46-47, n. 12. We do not reach that question in the
present case either: Although the Ewmison plaintiffs alleged both vote
dilution and minimization of vote influence (in the 1983 plan), the District
Court considered only the former issue in reviewing the state court’s plan.
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national phenomenon that is “‘all but inevitable.”” Ibid.,
quoting Howard & Howard, The Dilemma of the Voting
Rights Act—Recognizing the Emerging Political Equality
Norm, 83 Colum. L. Rev. 1615, 1625 (1983). A law review
article on national voting patterns is no substitute for proof
that bloc voting occurred in Minneapolis. Cf. Gingles, 478
U.S., at 58-61 (summarizing statistical and anecdotal evi-
dence in that case). Section 2 “does not assume the exist-
ence of racial bloc voting; plaintiffs must prove it.” Id., at
46.

The District Court erred in not deferring to the state
court’s efforts to redraw Minnesota’s state legislative and
federal congressional districts. Its conclusion that the state
court’s legislative districting plan (which it treated as merely
one available option) violated §2 of the Voting Rights Act
was also erroneous. Having found these defects, we need
not consider the other points of error raised by appellants.

The judgment is reversed, and the case is remanded with
instructions to dismiss.

So ordered.
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Indiana and Michigan are parties to the Interstate Agreement on Detain-
ers (IAD), Article III(a) of which provides that a prisoner of one party
State who is the subject of a detainer lodged by another such State
must be brought to trial within 180 days “after he shall have caused to
be delivered” to the prosecuting officer and the appropriate court of the
latter State a request for final disposition of the charges on which the
detainer is based. Petitioner Fex, a prisoner in Indiana, was brought
to trial in Michigan 196 days after he gave such a request to Indiana
prison authorities and 177 days after the request was received by the
Michigan prosecutor. His pretrial motion pursuant to Article V(c) of
the TAD, which provides for dismissal with prejudice if trial does not
commence within the 180-day period, was denied on the ground that the
statutory period did not begin until the Michigan prosecutor received
his request. His conviction was set aside by the Michigan Court of
Appeals, which held that the 180-day period was triggered by transmit-
tal of his request to the Indiana officials. The State Supreme Court
summarily reversed.

Held: Tt is self-evident that no one can have “caused something to be de-
livered” unless delivery in fact occurs. The textual possibility still ex-
ists, however, that once delivery has been made, the 180 days must be
computed from the date the prisoner “caused” that delivery. Although
the text of Article ITI(a) is ambiguous in isolation, commonsense indica-
tions and the import of related provisions compel the conclusion that
the 180-day period does not commence until the prisoner’s disposition
request has actually been delivered to the court and prosecutor of the
jurisdiction that lodged the detainer against him. Delivery is a more
likely choice for triggering the time limit than is causation of delivery
because the former concept is more readily identifiable as a point in
time. Moreover, if delivery is the trigger, the consequence of a war-
den’s delay in forwarding the prisoner’s request will merely be post-
ponement of the starting of the 180-day clock, whereas if causation is
the trigger, the consequence will be total preclusion of the prosecution,
even before the prosecutor knew it had been requested. Delivery as
the critical event is confirmed by the fact that the IAD provides for
documentary evidence of the time of receipt (by requiring the request
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to be sent “by registered or certified mail, return receipt requested,”
Article ITI(b)), but nowhere requires a record of when the request is
transmitted to the warden (if that is what constitutes the “causation”).
Finally, it is unlikely that if transmittal were the critical event the TAD
would be so indifferent as to the manner of transmittal. Article III(b)
says only that the request “shall be given or sent” (emphasis added).
Fex’s “fairness” and “higher purpose” arguments are more appropri-
ately addressed to the legislatures of the States that have adopted the
IAD. Pp. 47-52.

439 Mich. 117, 479 N. W. 2d 625, affirmed.

SCALIA, J., delivered the opinion of the Court, in which REHNQUIST,
C. J., and WHITE, O’CONNOR, KENNEDY, SOUTER, and THOMAS, JJ., joined.
BLACKMUN, J., filed a dissenting opinion, in which STEVENS, J., joined,
post, p. b2.

John B. Payne, Jr., by appointment of the Court, 505 U. S.
1202, argued the cause and filed a brief for petitioner.

Jerrold Schrotenboer argued the cause and filed a brief
for respondent.

Richard H. Seamon argued the cause for the United
States as amicus curiae urging affirmance. With him on
the brief were Solicitor General Starr, Assistant Attorney
General Mueller, and Deputy Solicitor General Bryson.

JUSTICE SCALIA delivered the opinion of the Court.

This case arises out of a “detainer,” which is a request filed
by a criminal justice agency with the institution in which a
prisoner is incarcerated, asking that the prisoner be held for
the agency, or that the agency be advised when the prison-
er’s release is imminent. Indiana and Michigan, along with
46 other States, the District of Columbia, and the United
States, are parties to the Interstate Agreement on Detainers
(IAD). See Ind. Code §35-33-10-4 (1988); Mich. Comp.
Laws §780.601 (1979); Pub. L. 91-538, 84 Stat. 1397-1403, 18
U.S.C. App. §2; 11 U. L. A. 213-214 (Supp. 1992) (listing
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jurisdictions). Two provisions of that interstate agreement
give rise to the present suit: Article IIT and Article V(e),
which are set forth in the margin.!

1Title 18 U.S. C. App. §2 contains the full text of the IAD, and we
refer to its provisions by their original article numbers, as set forth there.
Article III of the IAD provides in relevant part as follows:

“(a) Whenever a person has entered upon a term of imprisonment in a
penal or correctional institution of a party State, and whenever during the
continuance of the term of imprisonment there is pending in any other
party State any untried indictment, information, or complaint on the basis
of which a detainer has been lodged against the prisoner, he shall be
brought to trial within one hundred and eighty days after he shall have
caused to be delivered to the prosecuting officer and the appropriate court
of the prosecuting officer’s jurisdiction written notice of the place of his
imprisonment and his request for a final disposition to be made of the
indictment, information, or complaint: Provided, That, for good cause
shown in open court, the prisoner or his counsel being present, the court
having jurisdiction of the matter may grant any necessary or reasonable
continuance. The request of the prisoner shall be accompanied by a cer-
tificate of the appropriate official having custody of the prisoner, stating
the term of commitment under which the prisoner is being held, the time
already served, the time remaining to be served on the sentence, the
amount of good time earned, the time of parole eligibility of the prisoner,
and any decision of the State parole agency relating to the prisoner.

“(b) The written notice and request for final disposition referred to in
paragraph (a) hereof shall be given or sent by the prisoner to the warden,
commissioner of corrections, or other official having custody of him, who
shall promptly forward it together with the certificate to the appropriate
prosecuting official and court by registered or certified mail, return re-
ceipt requested.

“(c) The warden, commissioner of corrections, or other official having
custody of the prisoner shall promptly inform him of the source and con-
tents of any detainer lodged against him and shall also inform him of his
right to make a request for final disposition of the indictment, information,
or complaint on which the detainer is based.”

Article V(c) of the IAD provides, in relevant part:

“[Iln the event that an action on the indictment, information, or com-
plaint on the basis of which the detainer has been lodged is not brought
to trial within the period provided in article III .. . hereof, the appropriate
court of the jurisdiction where the indictment, information, or complaint
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On February 29, 1988, petitioner was charged in Jackson
County, Michigan, with armed robbery, possession of a fire-
arm during a felony, and assault with intent to murder. At
the time, he was held in connection with unrelated offenses
at the Westville Correctional Center in Westville, Indiana.
The Jackson County Prosecuting Attorney therefore lodged
a detainer against him. On September 7, 1988, the Indiana
correctional authorities informed petitioner of the detainer,
and he gave them his request for final disposition of the
Michigan charges. On September 22, the prison authorities
mailed petitioner’s request; and on September 26, 1988, the
Jackson County Prosecuting Attorney and the Jackson
County Circuit Court received it. Petitioner’s trial on the
Michigan charges began on March 22, 1989, 177 days after
his request was delivered to the Michigan officials and 196
days after petitioner gave his request to the Indiana prison
authorities. 439 Mich. 117, 118, 479 N. W. 2d 625 (1992)
(per curiam,).

Prior to trial, petitioner moved for dismissal with preju-
dice pursuant to Article V(c) of the IAD, on the ground that
his trial would not begin until after the 180-day time limit
set forth in Article III(a). The trial court denied the mo-
tion, reasoning that the 180-day time period did not com-
mence until the Michigan prosecutor’s office received peti-
tioner’s request. App. 36. Petitioner was convicted on all
charges except assault with intent to murder, but his convie-
tion was set aside by the Michigan Court of Appeals, which
held that “the commencement of the 180-day statutory pe-
riod was triggered by [petitioner’s] request for final dispo-
sition to the [Indiana] prison officials.” Id., at 39. The
Supreme Court of Michigan summarily reversed. 439 Mich.
117, 479 N. W. 2d 625 (1992) (per curiam). We granted cer-
tiorari. 504 U. S. 908 (1992).

has been pending shall enter an order dismissing the same with prejudice,
and any detainer based thereon shall cease to be of any force or effect.”
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The outcome of the present case turns upon the meaning
of the phrase, in Article III(a), “within one hundred and
eighty days after he shall have caused to be delivered.” The
issue, specifically, is whether, within the factual context be-
fore us, that phrase refers to (1) the time at which petitioner
transmitted his notice and request (hereinafter simply “re-
quest”) to the Indiana correctional authorities; or rather
(2) the time at which the Michigan prosecutor and court
(hereinafter simply “prosecutor”) received that request.

Respondent argues that no one can have “caused some-
thing to be delivered” unless delivery in fact occurs. That
is self-evidently true,” and so we must reject petitioner’s con-
tention that a prisoner’s transmittal of an IAD request to

2Not, however, to the dissent: “The fact that the rule for marking the
start of the 180-day period is written in a fashion that contemplates actual
delivery . . . does not mean that it cannot apply if the request is never
delivered.” Post, at 55. Of course it vastly understates the matter to
say that the provision is “written in a fashion that contemplates actual
delivery,” as one might say Hamlet was written in a fashion that contem-
plates 16th-century dress. Causation of delivery is the very condition of
this provision’s operation—and the dissent says it does not matter whether
delivery is caused.

The dissent asserts that “the logical way to express the idea that receipt
must be perfected before the provision applies would be to start the clock
180 days ‘after he has caused the request to have been delivered.’” Post,
at 53. But that reformulation changes the meaning in two respects that
have nothing to do with whether receipt must be perfected: First, by using
the perfect indicative (“after he has caused”) rather than the future per-
fect (“after he shall have caused”), it omits the notion that the “causing”
is to occur not merely before the statutory deadline, but in the future;
second, by using the perfect infinitive (“to have been delivered”) rather
than the present (“to be delivered”), it adds the utterly fascinating notion
that the receipt is to occur before the causing of receipt. The omission of
futurity and the addition of a requirement of antecedence are the only
differences between saying, for example, “after he shall have found the
hostages to be well treated” and “after he has found the hostages to have
been well treated.” In both cases good treatment must be established,
just as under both the statutory text and the dissent’s reformulation deliv-
ery must be established.
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the prison authorities commences the 180-day period even if
the request gets lost in the mail and is never delivered to
the “receiving” State (i. e., the State lodging the detainer,
see Article II(c)). That still leaves open the textual possibil-
ity, however, that, once delivery has been made, the 180 days
must be computed, not from the date of delivery but from
the date of transmittal to the prison authorities. That is the
only possibility the balance of our discussion will consider;
and for convenience we shall refer to it as petitioner’s
interpretation.

Respondent places great reliance upon the provision’s use
of the future perfect tense (“shall have caused to be deliv-
ered”). It seems to us, however, that the future perfect
would be an appropriate tense for both interpretations:
The prisoner’s transmittal of his request to the warden (if
that is the triggering event), or the prosecutor’s receipt of
the request (if that is the triggering event), is to be com-
pleted (“perfected”) at some date in the future (viewed from
the time of the IAD’s adoption) before some other date in
the future that is under discussion (expiration of the 180
days). We think it must be acknowledged that the language
will literally bear either interpretation—i. e., that the crucial
point is the prisoner’s transmittal of his request, or that it is
the prosecutor’s receipt of the request. One can almost be
induced to accept one interpretation or the other on the basis
of which words are emphasized: “shall have caused to be de-
livered” versus “shall have caused to be delivered.”?

3The dissent contends that the phrase “he shall have caused” puts the
focus “on the prisoner’s act, and that act is complete when he transmits
his request to the warden.” Ibid. It is not evident to us that the act of
“causing to be delivered” is complete before delivery. Nor can we agree
that, unless it has the purpose of starting the clock running upon transmit-
tal to the warden, the phrase “he shall have caused” is “superfluous.”
Ibid. It sets the stage for the succeeding paragraph, making it clear to
the reader that the notice at issue is a notice which (as paragraph (b) will
clarify) the prisoner is charged with providing.
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Though the text alone is indeterminate, we think resolu-
tion of the ambiguity is readily to be found in what might be
called the sense of the matter, and in the import of related
provisions. As to the former: Petitioner would have us be-
lieve that the choice of “triggers” for the 180-day time period
lies between, on the one hand, the date the request is re-
ceived by the prosecutor and, on the other hand, the date the
request is delivered to the warden of the prison. In fact,
however, while the former option is clearly identified by the
textual term “delivered,” there is no textual identification of
a clear alternative at the other end. If one seeks to deter-
mine the moment at which a prisoner “caused” the later de-
livery of a properly completed request, nothing in law or
logic suggests that it must be when he placed the request in
the hands of the warden. Perhaps it was when he gave the
request to a fellow inmate to deliver to the warden—or even
when he mailed it to the warden (Article I1I(b) provides that
the request “shall be given or sent by the prisoner to the
warden” (emphasis added)). It seems unlikely that a legisla-
ture would select, for the starting point of a statute of limita-
tions, a concept so indeterminate as “caused.” It makes
more sense to think that, as respondent contends, delivery is
the key concept, and that paragraph (a) includes the notion
of causality (rather than referring simply to “delivery” by
the prisoner) merely to be more precise, anticipating the
requirement of paragraph (b) that delivery be made by the
warden upon the prisoner’s initiation.

Another commonsense indication pointing to the same con-
clusion is to be found in what might be termed (in current
political jargon) the “worst-case scenarios” under the two in-
terpretations of the IAD. Under respondent’s interpreta-
tion, it is possible that a warden, through negligence or even
malice, can delay forwarding of the request and thus post-
pone the starting of the 180-day clock. At worst, the pris-
oner (if he has not checked about the matter for half a year)
will not learn about the delay until several hundred days
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have elapsed with no trial. The result is that he will spend
several hundred additional days under detainer (which en-
tails certain disabilities, such as disqualification from certain
rehabilitative programs, see United States v. Mawro, 436
U. S. 340, 359 (1978)), and will have his trial delayed several
hundred days.* That result is bad, given the intent of the
IAD. TItis, however, no worse than what regularly occurred
before the IAD was adopted, and in any event cannot be
entirely avoided by embracing petitioner’s view that trans-
mittal to the warden is the measuring event. As we have
said, the TAD unquestionably requires delivery, and only
after that has occurred can one entertain the possibility of
counting the 180 days from the transmittal to the warden.
Thus, the careless or malicious warden, under petitioner’s
interpretation, may be unable to delay commencement of the
180-day period, but can prevent it entirely, by simply failing
to forward the request. More importantly, however, the
worst-case scenario under petitioner’s interpretation pro-
duces results that are significantly worse: If, through negli-
gence of the warden, a prisoner’s IAD request is delivered
to the prosecutor more than 180 days after it was transmit-
ted to the warden, the prosecution will be precluded before
the prosecutor even knows it has been requested. It is pos-
sible, though by no means certain, that this consequence
could be avoided by the receiving state court’s invocation of

4There is no substance to the dissent’s assertion that one of the “rea-
son[s] for the TAD’s creation” was to prevent the inmate from being “de-
prived of an opportunity to obtain a sentence to run concurrently with the
sentence being served at the time the detainer is filed.” Post, at 56, 57
(citations and internal quotation marks omitted). Since the IAD does not
require detainers to be filed, giving a prisoner the opportunity to achieve
concurrent sentencing on outstanding offenses is obviously an accidental
consequence of the scheme rather than its objective. Moreover, we are
unaware of any studies showing that judges willing to impose concurrent
sentences are not willing (in the same circumstances) to credit out-of-state
time. If they are (as they logically should be), the opportunity of obtain-
ing a concurrent sentence would ordinarily have zero value.
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the “good-cause continuance” clause of Article I1I(a)*—but
it seems to us implausible that such a plainly undesirable
result was meant to be avoided only by resort to the (largely
discretionary) application of that provision. It is more rea-
sonable to think that the receiving State’s prosecutors are in
no risk of losing their case until they have been informed of
the request for trial.

Indications in the text of Article III confirm, in our view,
that the receiving State’s receipt of the request starts the
clock. The most significant is the provision of Article I11(b)
requiring the warden to forward the prisoner’s request and
accompanying documents “by registered or certified mail, re-
turn receipt requested.” The IAD thus provides for docu-
mentary evidence of the date on which the request is deliv-
ered to the officials of the receiving State, but requires no
record of the date on which it is transmitted to the warden
(assuming that is to be considered the act of “causing”).
That would be peculiar if the latter rather than the former
were the critical date. Another textual clue, we think, is
the TAD’s apparent indifference as to the manner of trans-
mittal to the warden: Article ITI(b) says only that the re-
quest “shall be given or sent by the prisoner to the warden”
(emphasis added). A strange nonchalance, if the giving or
sending (either one) is to start the 180 days. Petitioner
avoids this difficulty by simply positing that it is the war-
den’s receipt, no matter what the manner of giving or send-
ing, that starts the clock—but there is simply no textual

5Some courts have held that a continuance must be requested and
granted before the 180-day period has expired. See, e.g., Dennett v.
State, 19 Md. App. 376, 381, 311 A. 2d 437, 440 (1973) (citing Hoss v. State,
266 Md. 136, 143, 292 A. 2d 48, 51 (1972)); Commonwealth v. Fisher, 451
Pa. 102, 106, 301 A. 2d 605, 607 (1973); State v. Patterson, 273 S. C. 361,
363, 256 S. E. 2d 417, 418 (1979). But see, e. g., State v. Lippolis, 107 N. J.
Super. 137, 147, 257 A. 2d 705, 711 (App. Div. 1969), rev’d, 55 N. J. 354, 262
A. 2d 203 (1970) (per curiam) (reversing on reasoning of dissent in Appel-
late Division). We express no view on this point.
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basis for that; surely the “causing” which petitioner consid-
ers central occurs upon the giving or sending.

Petitioner makes the policy argument that “[f]airness re-
quires the burden of compliance with the requirements of the
IAD to be placed entirely on the law enforcement officials
involved, since the prisoner has little ability to enforce com-
pliance,” Brief for Petitioner 8, and that any other approach
would “frustrate the higher purpose” of the IAD, leaving
“neither a legal nor a practical limit on the length of time
prison authorities could delay forwarding a [request],” id., at
20. These arguments, however, assume the availability of a
reading that would give effect to a request that is never de-
livered at all. (Otherwise, it remains within the power of
the warden to frustrate the IAD by simply not forwarding.)
As we have observed, the textual requirement “shall have
caused to be delivered” is simply not susceptible of such a
reading. Petitioner’s “fairness” and “higher purpose” argu-
ments are, in other words, more appropriately addressed to
the legislatures of the contracting States, which adopted the
IAD’s text.

Our discussion has addressed only the second question pre-
sented in the petition for writ of certiorari; we have con-
cluded that our grant as to the first question was improvi-
dent, and do not reach the issue it presents. We hold that
the 180-day time period in Article ITI(a) of the IAD does not
commence until the prisoner’s request for final disposition of
the charges against him has actually been delivered to the
court and prosecuting officer of the jurisdiction that lodged
the detainer against him. The judgment of the Supreme
Court of Michigan is affirmed.

It is so ordered.

JUSTICE BLACKMUN, with whom JUSTICE STEVENS joins,
dissenting.

I am not persuaded that the language of Article III is am-
biguous. The majority suggests that a search for the literal
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meaning of the contested phrase comes down to an unresolv-
able contest between a reading that emphasizes the word
“caused” and one that emphasizes the word “delivered.”
But Article III contains another word that is at least as
significant. That word favors petitioner’s interpretation.
The word is “he.” The 180-day clock begins after he—the
prisoner—*“shall have caused” the request to be delivered.
The focus is on the prisoner’s act, and that act is complete
when he transmits his request to the warden. That is the
last time at which the inmate can be said to have done
anything to “have caused to be delivered” the request.
Any other reading renders the words “he shall have
caused” superfluous.

Even if the provision’s focus on the prisoner’s act were not
so clear, the statute could not be read as Michigan suggests.
The provision’s use of the future perfect tense is highly sig-
nificant. Contrary to the majority’s contention that “the fu-
ture perfect would be an appropriate tense for both interpre-
tations,” ante, at 48, the logical way to express the idea that
receipt must be perfected before the provision applies would
be to start the clock 180 days “after he has caused the re-
quest to have been delivered.” But the IAD does not say
that, nor does it use the vastly more simple, “after delivery.”

That this construction was intentional is supported by the
drafting history of the IAD. When the Council of State
Governments proposed the agreement governing interstate
detainers, it also proposed model legislation governing intra-
state detainers. See Suggested State Legislation Program
for 1957, pp. 77-78 (1956). Both proposals contained lan-
guage virtually identical to the language in Article I1I(a).
See id., at 77. The Council stated that the intrastate pro-
posal was “based substantially on statutes now operative in
California and Oregon.” Id., at 76. Critically, however,
neither State’s provision referred to a delivery “caused” by
the prisoner. The Oregon statute required trial “within 90
days of receipt” by the district attorney of the prisoner’s
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notice, Act of Apr. 29, 1955, ch. 387, §2(1), 1955 Ore. Laws
435, and the California law required trial “within ninety days
after [he] shall have delivered” his request to the prosecutor,
Act of May 28, 1931, ch. 486, §1, 1931 Cal. Stats. 1060-1061.
If, as Michigan insists here, see Tr. of Oral Arg. 23, 26, 37,
the Council’s use of “caused to be delivered” was somehow
meant to convey “actual receipt,” then the drafters’ failure
to follow the clear and uncomplicated model offered by the
Oregon provision is puzzling in the extreme. When asked
at oral argument about this failure, counsel for amicus the
United States replied that “the problem with using the verb
receive rather than the verb deliver in Article III is that . . .
[tThat would shift the focus away from the prisoner, and the
prisoner has a vital role under article III . . . because he
initiates the process.” Id., at 41. 1 submit that the focus
on the prisoner is precisely the point, and that the reason
the drafters used the language they did is because the 180-
day provision is triggered by the action of the inmate.

Nevertheless, the majority finds the disputed language to
be ambiguous, ante, at 47-48, and it exhibits no interest in
the history of the IAD. Instead, the majority asserts that
the answer to the problem is to be found in “the sense of the
matter.” Ante, at 49. But petitioner’s reading prevails in
the arena of “sense,” as well.

I turn first to the majority’s assumption that the 180-day
provision is not triggered if the request is never delivered.
Because “the IAD unquestionably requires delivery, and
only after that has occurred can one entertain the possibility
of counting the 180 days from the transmittal to the warden,”
ante, at 50, the majority attacks as illogical a reading under
which the negligent or malicious warden—who can prevent
entirely the operation of the 180-day rule simply by failing
to forward the prisoner’s request—could not delay the start-
ing of the clock. Ante, at 49-50. That premise is flawed.
Obviously, the rule anticipates actual delivery. Article
I11(b) requires prison officials to forward a prisoner’s request



Cite as: 507 U. S. 43 (1993) 55

BLACKMUN, J., dissenting

promptly, as well. The fact that the rule for marking the
start of the 180-day period is written in a fashion that contem-
plates actual delivery, however, does not mean that it cannot
apply if the request is never delivered. Although the IAD as-
sumes that its signatories will abide by its terms, I find noth-
ing strange in the notion that the 180-day provision might be
construed to apply as well to an unanticipated act of bad faith.!

Even on its own terms, the majority’s construction is not
faithful to the purposes of the IAD. The IAD’s primary pur-
pose is not to protect prosecutors’ calendars, or even to pro-
tect prosecutions, but to provide a swift and certain means
for resolving the uncertainties and alleviating the disabilities
created by outstanding detainers. See Article I; Carchman
v. Nash, 473 U. S. 716, 720 (1985); Note, The Effect of Viola-
tions of the Interstate Agreement on Detainers on Subject
Matter Jurisdiction, 54 Ford. L. Rev. 1209, 1210, n. 12 (1986).
If the 180 days from the prisoner’s invocation of the IAD is
allowed to stretch into 200 or 250 or 350 days, that purpose
is defeated.

In each of this Court’s decisions construing the IAD, it
properly has relied upon and emphasized the purpose of the
IAD. See Carchman v. Nash, 473 U.S., at 720, 729-734,
Cuyler v. Adams, 449 U.S. 433, 448-450 (1981); United

!For the prisoner aggrieved by a flagrant violation of the IAD, other
remedies also may be available. The Courts of Appeals have split over
the question of an TAD violation’s cognizability on habeas. Compare, e. g.,
Kerr v. Finkbeiner, 757 F. 2d 604 (CA4) (denying habeas relief), cert.
denied, 474 U. S. 929 (1985), with United States v. Williams, 615 F. 2d
585, 590 (CA3 1980) (IAD violation cognizable on habeas). See generally
M. Mushlin & F. Merritt, Rights of Prisoners 324 (Supp. 1992); Note, The
Effect of Violations of the Interstate Agreement on Detainers on Subject
Matter Jurisdiction, 54 Ford. L. Rev. 1209, 1212-1215 (1986); Note, Federal
Habeas Corpus Review of Nonconstitutional Errors: The Cognizability of
Violations of the Interstate Agreement on Detainers, 83 Colum. L. Rev.
975 (1983). At argument, the State and the United States, respectively,
suggested that a sending State’s failures can be addressed through a 42
U. S. C. §1983 suit, Tr. of Oral Arg. 33, or a mandamus action, id., at 44.
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States v. Mauro, 436 U. S. 340, 361-362 (1978). The major-
ity, however, gives that purpose short shrift, focusing in-
stead on “worst-case scenarios,” ante, at 49, and on an as-
sessment of the balance of harms under each interpretation.
Two assumptions appear to underlie that inquiry. The
first—evident in the cursory and conditional nature of the
concession that to spend several hundred additional days
under detainer “is bad, given the intent of the IAD,” ante,
at 50—is that the burden of spending extra time under de-
tainer is relatively minor. The failure to take seriously the
harm suffered by a prisoner under detainer is further appar-
ent in the majority’s offhand and insensitive description of
the practical impact of such status. To say that the prisoner
under detainer faces “certain disabilities, such as disqualifi-
cation from certain rehabilitative programs,” ibid., is to un-
derstate the matter profoundly. This Court pointed out in
Carchman v. Nash, that the prisoner under detainer bears a
very heavy burden:

“‘[T]he inmate is (1) deprived of an opportunity to ob-
tain a sentence to run concurrently with the sentence
being served at the time the detainer is filed; (2) classi-
fied as a maximum or close custody risk; (3) ineligible
for initial assignments to less than maximum security
prisons (i. e., honor farms or forestry camp work); (4)
ineligible for trustee [sic] status; (5) not allowed to live
in preferred living quarters such as dormitories; (6)
ineligible for study-release programs or work-release
programs; (7) ineligible to be transferred to preferred
medium or minimum custody institutions within the
correctional system, which includes the removal of any
possibility of transfer to an institution more appropriate
for youthful offenders; (8) not entitled to preferred
prison jobs which carry higher wages and entitle [him]
to additional good time credits against [his] sentence;
(9) inhibited by the denial of possibility of parole or any
commutation of his sentence; (10) caused anxiety and
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thus hindered in the overall rehabilitation process since
he cannot take maximum advantage of his institutional
opportunities.”” 473 U. S,, at 730, n. 8, quoting Cooper
v. Lockhart, 489 F. 2d 308, 314, n. 10 (CA8 1973).

These harms are substantial and well recognized. See, e. g.,
Smith v. Hooey, 393 U. S. 374, 379 (1969); United States v.
Ford, 550 F. 2d 732, 737-740 (CA2 1977) (citing cases), aff’d
sub nom. United States v. Mauro, 436 U. S. 340 (1978); L.
Abramson, Criminal Detainers 29-34 (1979); Note, 54 Ford.
L. Rev,, at 1210, n. 12. More important for our purposes,
they were the reason for the IAD’s creation in the first place.
The majority’s sanguine reassurance that delays of several
hundred days, while “bad,” are “no worse than what regu-
larly occurred before the IAD was adopted,” ante, at 50, is
thus perplexing. The fact that the majority’s reading leaves
prisoners no worse off than if the IAD had never been
adopted proves nothing at all, except perhaps that the major-
ity’s approach nullifies the ends that the TAD was meant to
achieve. Our task, however, is not to negate the IAD but
to interpret it. That task is impossible without a proper
understanding of the seriousness with which the IAD re-
gards the damage done by unnecessarily long periods spent
under detainer.

The majority’s misunderstanding of the stakes on the in-
mate’s side of the scale is matched by its miscalculation of
the interest of the State. It is widely acknowledged that
only a fraction of all detainers ultimately result in conviction
or further imprisonment. See J. Gobert & N. Cohen, Rights
of Prisoners 284 (1981); Dauber, Reforming the Detainer
System: A Case Study, 7 Crim. L. Bull. 669, 689-690 (1971);
Note, 54 Ford. L. Rev., at 1210, n. 12. It is not uncommon
for a detainer to be withdrawn just prior to the completion
of the prisoner’s sentence. See Carchman v. Nash, 473
U. S., at 729-730; Note, 54 Ford. L. Rev., at 1210, n. 12; Com-
ment, Interstate Agreement on Detainers and the Rights It
Created, 18 Akron L. Rev. 691, 692 (1985). All too often,
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detainers are filed groundlessly or even in bad faith, see
United States v. Mawro, 436 U. S., at 358, and n. 25, solely
for the purpose of harassment, see Carchman v. Nash, 473
U.S., at 729, n. 6. For this reason, Article III is intended to
provide the prisoner “‘with a procedure for bringing about a
prompt test of the substantiality of detainers placed against
him by other jurisdictions.”” Id., at 730, n. 6 (quoting House
and Senate Reports).

These two observations—that detainers burden prisoners
with onerous disabilities and that the paradigmatic detainer
does not result in a new conviction—suggest that the major-
ity has not properly assessed the balance of interests that
underlies the IAD’s design. Particularly in light of Article
I[X’s command that the TAD “shall be liberally construed so
as to effectuate its purposes,” I find the majority’s interpre-
tation, which countenances lengthy and indeterminate delays
in the resolution of outstanding detainers, impossible to
sustain.

Finally, I must emphasize the somewhat obvious fact that
a prisoner has no power of supervision over prison officials.
Once he has handed over his request to the prison authori-
ties, he has done all that he can do to set the process in
motion. For that reason, this Court held in Houston v.
Lack, 487 U.S. 266 (1988), that a pro se prisoner’s notice
of appeal is “filed” at the moment it is conveyed to prison
authorities for forwarding to the district court. Because of
the prisoner’s powerlessness, the IAD’s inmate-initiated 180-
day period serves as a useful incentive to prison officials to
forward TAD requests speedily. The Solicitor General as-
serts that the prisoner somehow is in a better position than
are officials in the receiving State to ensure that his request
is forwarded promptly, because, for example, “the prisoner
can insist that he be provided with proof that his request has
been mailed to the appropriate officials.” Brief for United
States as Amicus Curiae 16-17. This seems to me to be
severely out of touch with reality. A prisoner’s demands
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cannot be expected to generate the same degree of concern
as do the inquiries and interests of a sister State. Because
of the IAD’s reciprocal nature, the signatories, who can press
for a speedy turnaround from a position of strength, are far
better able to bear the risk of a failure to meet the 180-
day deadline.?

The IAD’s 180-day clock is intended to give the prisoner a
lever with which to move forward a process that will enable
him to know his fate and perhaps eliminate burdensome con-
ditions. It makes no sense to interpret the IAD so as to
remove from its intended beneficiary the power to start that
clock. Accordingly, I dissent.

2Even the Solicitor General acknowledged that “a State that has been
negligent in fulfilling its duty may well be subject to political pressure
from other States that are parties to the IAD.” Tr. of Oral Arg. 44. The
fact that nevertheless in some cases the 180-day rule may cause legitimate
cases to be dismissed is no small matter, but dismissal is, after all, the
result mandated by the TAD. Moreover, where a diligent prosecutor is
surprised by the late arrival of a request, I would expect that, under ap-
propriate circumstances, a good-cause continuance would be in order. See
Article ITI(a). (I acknowledge, however, that, as the majority points out,
ante, at 51, n. 5, some courts have refused to grant a continuance after the
expiration of the 180-day period.) The majority finds this obvious solu-
tion “implausible,” but to me it is far more plausible than a regime under
which the inmate is expected to “insist” that recalcitrant prison authori-
ties move more quickly.
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Petitioner Itel Containers International Corporation is a domestic com-

pany that leases cargo containers for use exclusively in international
shipping. After paying under protest a Tennessee sales tax on its pro-
ceeds from the lease of containers delivered in the State, Itel filed a
refund action, challenging the tax’s constitutionality under the Com-
merce, Import-Export, and Supremacy Clauses. The last challenge was
based on an alleged conflict with federal regulations and with two inter-
national Container Conventions signed by the United States: the 1956
Convention prohibiting the imposition of a tax “chargeable by reason of
importation,” and the 1972 Convention prohibiting taxes “collected on,
or in connexion with, the importation of goods.” The State Chancery
Court reduced the assessment on state-law grounds but rejected the
constitutional claims, and the State Supreme Court affirmed.

Held: Tennessee’s sales tax, as applied to Itel’s leases, does not violate the

Commerce, Import-Export, or Supremacy Clause. Pp. 64-78.

(@) The sales tax is not pre-empted by the 1972 or 1956 Container
Convention. The Conventions’ text makes clear that only those taxes
imposed based on the act of importation itself are disallowed, not, as
Itel contends, all taxes on international cargo containers. The fact that
other signatory nations may place only an indirect value added tax
(VAT) on container leases does not demonstrate that Tennessee’s direct
tax on container leases is prohibited, because the Conventions do not
distinguish between direct and indirect taxes. While the VAT system
is not equivalent to Tennessee’s sales tax for the purposes of calculation
and assessment, it is equivalent for purposes of the Conventions: neither
imposes a tax based on importation. The Federal Government agrees
with this Court’s interpretation of the Container Conventions, advocat-
ing a position that does not conflict with the one it took in Japan Line,
Ltd. v. County of Los Angeles, 441 U. S. 434. Pp. 64-69.

(b) The tax, which applies to domestic and foreign goods without dif-
ferentiation, does not impede the federal objectives expressed in the
Conventions and related federal statutes and regulations. The federal
regulatory scheme for containers used in foreign commerce discloses no
congressional intent to exempt those containers from all or most domes-
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tic taxation, in contrast to the regulatory scheme for customs bonded
warehouses, which pre-empts most state taxes on warehoused goods,
see, e.g., McGoldrick v. Gulf Oil Corp., 309 U.S. 414. Nor is the
scheme so pervasive that it demonstrates a federal purpose to occupy
the field of container regulation and taxation. The precise federal pol-
icy regarding promotion of container use is satisfied by a limited pro-
scription against taxes that are imposed upon or discriminate against
the containers’ importation. Pp. 69-71.

(c) The tax does not violate the Foreign Commerce Clause under
Japan Line’s three-part test. First, as concluded by the State Supreme
Court and accepted by Itel, the tax satisfies the Domestic Commerce
Clause test of Complete Auto Transit, Inc. v. Brady, 430 U. S. 274, 279.
This conclusion confirms both the State’s legitimate interest in taxing
the transaction and the absence of an attempt to interfere with the
free flow of commerce. Second, the tax does not create a substantial
risk of multiple taxation implicating foreign commerce concerns because
Tennessee is simply taxing a discrete transaction occurring within the
State. Tennessee need not refrain from taxing a transaction merely
because it is also potentially subject to taxation by a foreign sovereign.
Moreover, Tennessee reduces, if not eliminates, the risk of multiple tax-
ation by crediting against its own tax any tax paid in another jurisdic-
tion on the same transaction. Third, the tax does not prevent the Fed-
eral Government from speaking with one voice when regulating
commercial relations with foreign governments. The tax creates no
substantial risk of multiple taxation, is consistent with federal conven-
tions, statutes and regulations, and does not conflict with international
custom. Pp. 71-76.

(d) The tax does not violate the Import-Export Clause under the test
announced in Michelin Tire Corp. v. Wages, 423 U. S. 276, 285-286. Be-
cause Michelin’s first component mirrors the Japan Line one voice re-
quirement, and its third component mirrors the Complete Auto require-
ments, these components are satisfied for the same reasons the tax
survives Commerce Clause scrutiny. Michelin’s second component—
ensuring that import revenues are not being diverted from the Federal
Government—is also met because Tennessee’s tax is neither a tax on
importation or imported goods nor a direct tax on imports and exports
in transit within the meaning of Richfield Oil Corp. v. State Bd. of
Equalization, 329 U. S. 69, 78-79, 84. Pp. 76-78.

814 S. W. 2d 29, affirmed.

KENNEDY, J., delivered the opinion of the Court, in which REHNQUIST,
C. J., and WHITE, STEVENS, O’CONNOR, SOUTER, and THOMAS, JJ., joined,
and in all but Parts IV and V of which SCALIA, J., joined. SCALIA, J., filed
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an opinion concurring in part and concurring in the judgment, post, p. 78.
BLACKMUN, J., filed a dissenting opinion, post, p. 82.

Philip W. Collier argued the cause for petitioner. With
him on the briefs were Andrew L. Frey, Charles Rothfeld,
and Lisa D. Leach.

Charles W. Burson, Attorney General of Tennessee, ar-
gued the cause for respondent. With him on the brief were
John Knox Walkup, Solicitor General, and Daryl J. Brand,
Assistant Attorney General.

Edwin S. Kneedler argued the cause for the United States
as amicus curiae urging affirmance. On the brief were
Solicitor General Starr, Acting Assistant Attorney General
Bruton, Deputy Solicitor General Wallace, Kent L. Jones,
Gary R. Allen, and Ernest J. Brown.*

JUSTICE KENNEDY delivered the opinion of the Court.

In this case we consider the validity of a state tax affect-
ing cargo containers used in international trade, a subject
we have addressed once before. See Japan Line, Ltd. v.
County of Los Angeles, 441 U.S. 434 (1979). We sustain
Tennessee’s sales tax on leases of containers owned by a
domestic company and used in international shipping.

I

The use of large steel containers to transport goods by
truck, rail, and oceangoing carrier was a major innovation
in transportation technology. In 1990, the United States
shipped, by value, 60% of its marine imports and 52% of its
marine exports in these containers. Itel Containers Inter-

*Briefs of amici curiae urging reversal were filed for the United King-
dom of Great Britain and Northern Ireland by William Karas and David
H. Coburn; for Asia North America Eastbound Rate Agreement et al. by
Stanley O. Sher and David F. Smith; and for the Institute of International
Container Lessors et al. by Thomas S. Martin and Edward A. Woolley.

R. Frederic Fisher, Barry J. London, and Lawrence N. Minch filed a
brief for the Pacific Merchant Shipping Association et al. as amici curiae.
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national Corporation, the petitioner here, is a Delaware cor-
poration with its principal place of business in California.
Itel’s primary business is leasing cargo containers to partici-
pants in the international shipping industry, and all its leases
restrict use of its containers to international commerce.
The leases are solicited and negotiated through Itel market-
ing offices in California, Illinois, New Jersey, South Carolina,
Texas, and Washington, and the leased containers are deliv-
ered to lessees or their agents in many of the 50 States, in-
cluding Tennessee. The Tennessee deliveries occur either
at Itel's Memphis terminal or at several designated third-
party terminals.

In December 1986, the Tennessee Department of Revenue
assessed $382,465 in sales tax, penalties, and interest on the
proceeds Itel earned from leased containers delivered in Ten-
nessee for the period of January 1983 through November
1986. Itel paid under protest and filed an action for a re-
fund, challenging the constitutionality of the Tennessee tax
under the Commerce Clause, the Import-Export Clause and
the Supremacy Clause. The last challenge to the tax was
based on an alleged conflict both with federal regulations
and with two international conventions to which the United
States is a signatory. Customs Convention on Containers,
Dec. 2, 1972, [1975] 988 U. N. T. S. 43 (hereinafter 1972 Con-
tainer Convention); Customs Convention on Containers, May
18, 1956, [1969] 20 U.S.T. 301, T. I. A. S. No. 6634 (herein-
after 1956 Container Convention). The Tennessee Chan-
cery Court reduced the assessment to $158,012 on state-law
grounds but rejected Itel’s constitutional claims.

On appeal to the Supreme Court of Tennessee, Itel main-
tained that the Tennessee tax is pre-empted by the Con-
tainer Conventions and their implementing federal regula-
tions. The court concluded, however, that congressional
regulation of cargo containers is not pervasive and that Con-
gress has not otherwise acted to bar state sales taxes on
cargo container leases. Itel Containers Int’l Corp. v. Card-
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well, 814 S. W. 2d 29, 34 (1991). Instead, the court held,
Congress merely prohibits the imposition of federal customs
duties on containers, and that prohibition does not pre-empt
Tennessee’s sales tax, which is not a customs duty. Id., at
35-36.

Itel also claimed that Tennessee’s tax violates the Foreign
Commerce Clause principles announced in Japan Line, Ltd.
v. County of Los Angeles, supra, because the tax “prevents
the Federal Government from ‘speaking with one voice when
regulating commercial relations with foreign governments’”
and “creates a substantial risk of international multiple taxa-
tion.” Id., at 451. The state court rejected this argument
because the tax is imposed only upon a discrete transaction—
the transferred possession of cargo containers within Ten-
nessee—and therefore does not risk multiple taxation or im-
pede federal regulation of foreign trade. 814 S. W. 2d, at
36-37.

Last, Itel argued that the tax violates the Import-Export
Clause because it prevents the Federal Government from
speaking with one voice in international affairs and is a tax
on exports that is per se impermissible under Richfield O1il
Corp. v. State Bd. of Equalization, 329 U. S. 69 (1946). The
court dismissed Itel’s one voice argument for reasons similar
to those given in its Commerce Clause analysis, 814 S. W. 2d,
at 38, and held the Tennessee tax does not violate Richfield’s
per se restriction because it is not a direct tax on the value of
goods destined for export. 814 S. W. 2d, at 33. We granted
certiorari, 502 U. S. 1090 (1992), and now affirm.

II

Itel’s primary challenge is that the imposition of the Ten-
nessee sales tax is proscribed by both the 1972 and 1956 Con-
tainer Conventions. The Conventions restrict the authority
of signatories to tax cargo containers by requiring signatory
nations to grant the containers “temporary admission” into
their borders, subject to exportation “within three months
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from the date of importation” unless this period is extended
by customs authorities. 1972 Container Convention, Arts. 3
and 4; 1956 Container Convention, Arts. 2 and 3. Tempo-
rary admission status permits the containers to enter a na-
tion “free of import duties and taxes” under the 1972 Con-
vention and “free of import duties and import taxes” under
the 1956 Convention. 1972 Container Convention, Art. 1;
1956 Container Convention, Art. 2.

The Conventions define these key phrases in similar
terms. The 1972 Convention defines “import duties and
taxes” to mean “Customs duties and all other duties, taxes,
fees and other charges which are collected on, or in connex-
ion with, the importation of goods, but not including fees and
charges limited in amount to the approximate cost of services
rendered.” 1972 Container Convention, Art. 1. The 1956
Convention defines “import duties and import taxes” to
mean “not only Customs duties but also all duties and taxes
whatsoever chargeable by reason of importation.” 1956
Container Convention, Art. 1. Itel does not claim the Ten-
nessee sales taxes on its container leases is a “Customs
dut[y]” under either Convention. Rather, it says that be-
cause its containers would not be available for lease, and
hence taxation, in Tennessee but for their importation into
the United States, the Tennessee tax must be a tax “col-
lected on, or in connexion with, the importation of goods” in
contravention of the 1972 Convention and a tax “chargeable
by reason of importation” in contravention of the 1956
Convention.

We cannot accept Itel’s interpretation of the Container
Conventions. Our interpretation must begin, as always,
with the text of the Conventions. See Air France v. Saks,
470 U. S. 392, 397 (1985). The text, instead of supporting
Itel’s broad construction, makes clear that it is the reason a
State imposes a tax, not the reason for the presence of the
containers within a State’s jurisdiction, that determines
whether a tax violates the Container Conventions. The
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Conventions thus disallow only those taxes imposed based
on the act of importation itself. In contrast, Itel’s interpre-
tation would bar all taxes on containers covered by the Con-
ventions, because each covered container is, by definition, in
the United States as a result of its temporary importation.
This reading makes superfluous the Conventions’ qualifying
language that the only taxes proscribed are those “collected
on, or in connexion with, the importation of goods” and those
“chargeable by reason of importation.” 1972 Container
Convention, Art. 1; 1956 Container Convention, Art. 1.

In an attempt to counteract the interpretation that the
Conventions prohibit only those taxes based on the importa-
tion of containers, Itel asserts that the consistent practice of
other signatory nations and a prior interpretation of the 1956
Convention by the United States prove that signatory na-
tions read the Conventions to proscribe all taxes on contain-
ers within their borders. See Factor v. Laubenheimer, 290
U. S. 276, 294-295 (1933). Itel, however, overstates the pro-
bative value of these actions.

As evidence that other signatory nations free cargo con-
tainers of all domestic taxation, Itel places primary reliance
on the Economic Community Sixth Directive and the United
Kingdom Value Added Tax (VAT), as illuminated in an ami-
cus brief filed by the United Kingdom. Brief for United
Kingdom of Great Britain and Northern Ireland as Amicus
Curiae 7-9. Under the European VAT system, no direct
tax, be it a VAT, sales, or use tax, is imposed on the value of
international container leases. See Sixth Council Directive
of May 17, 1977, Arts. 14(1)(i) and 15(13), reprinted in CCH
Common Mkt. Rep. 11 3165P and 3165Q.

The value of international container leases, however, is in-
cluded in the cost of transporting goods, which in turn is
added to the value of the goods when calculating VAT tax
liability. Itel admits this is tantamount to an indirect tax
on the value of international container leases, but claims the
distinction between an indirect tax (paid by the consumer of
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import goods) and a direct tax on the container itself (paid
by either the lessor or lessee of the container) is significant.
Whether or not, in the abstract, there is a significant differ-
ence between direct and indirect taxation, the Container
Conventions do not distinguish between the two methods or
differentiate depending upon the legal incidence of a tax.
For example, the first declaration in both Convention Proto-
cols of Signature states that inclusion of the weight or value
of containers in the weight or value of goods for calculating
import duties and taxes upon those goods conflicts with the
Conventions, even though this would be only an indirect tax
on the containers and the legal incidence of the tax would
not fall on the container lessor or lessee. 1972 Container
Convention, Protocol of Signature, [1975] 988 U. N. T. S., at
74; 1956 Container Convention, Protocol of Signature, [1969]
20 U.S. T, at 326. The Conventions, in short, prohibit both
direct and indirect taxes imposed based on the importation
of a container, but permit direct and indirect taxes imposed
on some other basis.

As further evidence in support of its position, Itel points to
the statements of signatory nations objecting to Tennessee’s
taxation of container leases. With all due respect to those
statements, we adhere to our interpretation. We are mind-
ful that 11 nations (Denmark, Finland, France, Germany,
Italy, Japan, the Netherlands, Norway, Spain, Sweden, and
the United Kingdom), each a signatory to at least one Con-
tainer Convention, have sent a diplomatic note to the United
States Department of State submitting that they do not
“impose sales taxes (or equivalent taxes of different nomen-
clatures) on the lease of cargo containers that are used in
international commerce among the Contracting Parties to
the Conventions.” App. to Brief for United Kingdom of
Great Britain and Northern Ireland as Amicus Curiae 1la.
The meaning these nations ascribe to the phrase “equivalent
taxes” is not clear. For purposes of calculation and assess-
ment, the European VAT system, enacted in most of the
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objecting nations, is by no means equivalent to a sales tax.
See Trinova Corp. v. Michigan Dept. of Treasury, 498 U. S.
358, 365-366, n. 3 (1991). But as we discussed above, for
the purpose of determining whether a tax is one based on
importation, the European VAT system is equivalent to Ten-
nessee’s sales tax system—that is, neither system imposes a
tax based on the act of importation. Only this latter form
of equivalence is relevant under the Container Conventions.

Directing our attention to the amicus brief filed by the
United States in Japan Line, Ltd. v. County of Los Angeles,
441 U. S. 434 (1979), Itel next claims the United States Gov-
ernment once interpreted the 1956 Container Convention to
prohibit all domestic taxes on international cargo containers.
Even if this were true, the Government’s current position is
quite different; its amicus brief in this case expresses agree-
ment with our interpretation of both the 1972 and the 1956
Container Conventions. Brief for United States as Amicus
Curiae 12.

In its amicus brief in Japan Line, moreover, the United
States did not say that the 1956 Container Convention pro-
hibited the imposition of any domestic tax on international
cargo containers. Its position was simply that under the
1956 Convention the United States gave containers “the
same status it gives under the customs laws to articles
admitted to a ‘bonded manufacturing warehouse.”” Brief
for United States as Amicus Curiae in Japan Line, Ltd. v.
County of Los Angeles, O.T. 1978, No. 77-1378, p. 25 (quoting
19 U.S.C. §1311). Starting from this premise the Gov-
ernment argued that, like state taxes on goods in customs
bonded warehouses destined for foreign trade, see McGold-
rick v. Gulf Oil Corp., 309 U. S. 414, 428-429 (1940), state
taxes on containers would frustrate a federal scheme de-
signed to benefit international commerce. Brief for United
States as Amicus Curiae in Japan Line, at 27-29, and n. 22.
We declined, and continue to decline, to adopt this expansive
view of McGoldrick and the pre-emptive effect of the Con-
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tainer Conventions. See infra, at 70-71. And, in any
event, the Government’s pre-emption argument in Japan
Line does not conflict with its present interpretation that
the Container Conventions themselves are violated only by
a tax assessed upon the importation of containers.

Tennessee’s sales tax is imposed upon the “transfer of title
or possession, or both, exchange, barter, lease or rental, con-
ditional, or otherwise, in any manner or by any means what-
soever of tangible personal property for a consideration.”
Tenn. Code Ann. §67-6-102(23)(A) (Supp. 1992). It is a
sales tax of general application that does not discriminate
against imported products either in its purpose or effect. In-
deed, its assessment bears no relation to importation whatso-
ever. The tax is not pre-empted by the 1972 or 1956 Con-
tainer Convention.

I11

Itel next argues that the application of Tennessee’s sales
tax to its container leases is pre-empted because it would
frustrate the federal objectives underlying the Container
Conventions and the laws and regulations granting favored
status to international containers, in particular 19 U. S. C.
§1322 and 19 CFR §10.41a (1992). See Hines v. Davido-
witz, 312 U. S. 52, 67 (1941) (state law pre-empted when it
“stands as an obstacle to the accomplishment and execution
of the full purposes and objectives of Congress”). The fed-
eral regulatory scheme for cargo containers, it claims, paral-
lels the regulatory scheme creating customs bonded ware-
houses which we have found to pre-empt most state taxes on
warehoused goods. R. J. Reynolds Tobacco Co. v. Durham
County, 479 U. S. 130 (1986); Xerox Corp. v. County of Har-
ris, 459 U.S. 145 (1982); McGoldrick v. Gulf Oil Corp.,
supra.

Itel’s reliance on these decisions is misplaced. In McGold-
rick and its progeny, we stated that Congress created a sys-
tem for bonded warehouses where imports could be stored
free of federal customs duties while under the continuous
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supervision of local customs officials “in order to encourage
merchants here and abroad to make use of American ports.”
Xerox Corp., supra, at 151. By allowing importers to defer
taxes on imported goods for a period of time and to escape
taxes altogether on reexported goods, the bonded warehouse
system “enabled the importer, without any threat of financial
loss, to place his goods in domestic markets or to return them
to foreign commerce and, by this flexibility, encouraged im-
porters to use American facilities.” R. J. Reynolds Tobacco
Co., supra, at 147. This federal objective would be frus-
trated by the imposition of state sales and property taxes on
goods not destined for domestic distribution, regardless of
whether the taxes themselves discriminated against goods
based on their destination. Xerox Corp., supra, at 150-154.
See also R. J Reynolds Tobacco Co., supra, at 144-14T;
McGoldrick, supra, at 428—-429.

In contrast, the federal regulatory scheme for containers
used in foreign commerce discloses no congressional intent
to exempt those containers from all or most domestic taxa-
tion. In Japan Line we said that the 1956 Container Con-
vention acknowledged “[tlhe desirability of uniform treat-
ment of containers used exclusively in foreign commerce”
and “reflect[ed] a national policy to remove impediments to
the use of containers.” 441 U. S., at 452-453. But we did
not hold that the Convention and the federal regulatory
scheme for cargo containers expressed a national policy to
exempt containers from all domestic taxation. Rather, we
relied on the federal laws, along with proof of an interna-
tional customary norm of home port taxation and California’s
creation of an asymmetry in international maritime taxation,
for our conclusion that California’s ad valorem property tax
violated the Foreign Commerce Clause by impeding the Gov-
ernment’s ability to “‘speal[k] with one voice’” in conducting
our Nation’s foreign affairs. Ibid.

Itel does not better its pre-emption argument by claiming
that the federal regulatory scheme for containers, like the
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customs bonded warehouse scheme, is so pervasive that it
demonstrates a federal purpose to occupy the field of con-
tainer regulation and taxation. We doubt that the container
regulatory scheme can be considered as pervasive as the cus-
toms warehouse scheme. The latter provides for continual
federal supervision of warehouses, strict bonding require-
ments, and special taxing rules, see 19 U. S. C. §§ 1555 and
1557; 19 CFR pt. 19 (1992), whereas the former is limited
more to the general certification and taxing of containers,
see 19 U.S.C. §1322; 19 CFR §§10.41a and 115.25-115.43
(1992). Even if Itel were correct on this point, however, we
have not held that state taxation of goods in bonded ware-
houses is pre-empted by Congress’ intent to occupy the field
of bonded warehouse regulation. In fact, in R. J. Reynolds
we specifically held that the bonded warehouse statutes and
regulations did not evidence such a purpose. 479 U. S, at
149. So, too, we cannot conclude that in adopting laws gov-
erning the importation of containers Congress intended to
foreclose any and all concurrent state regulation or taxation
of containers.

The precise federal policy regarding promotion of con-
tainer use is satisfied by a proscription against taxes that
are imposed upon, or discriminate against, the importation
of containers. We find that Tennessee’s general sales tax,
which applies to domestic and foreign goods without differ-
entiation, does not impede the federal objectives expressed
in the 1972 and 1956 Container Conventions and related fed-
eral statutes and regulations.

IV
A

Itel’s third challenge to Tennessee’s tax on container leases
is that the tax violates the Foreign Commerce Clause as in-
terpreted by Japan Line. U. S. Const., Art. I, §8,cl.3. We
began our analysis in Japan Line with a reformulation of the
Foreign Commerce Clause test:



72 ITEL CONTAINERS INT'L CORP. ». HUDDLESTON

Opinion of the Court

“In addition to answering the nexus, apportionment, and
nondiscrimination questions posed in Complete Auto
[Transit, Inc. v. Brady, 430 U. S. 274, 279 (1977)], a court
must also inquire, first, whether the tax, notwithstand-
ing apportionment, creates a substantial risk of interna-
tional multiple taxation, and, second, whether the tax
prevents the Federal Government from ‘speaking with
one voice when regulating commercial relations with
foreign governments.”” 441 U. S., at 451.

Without passing on the point, we assumed the California
property tax in question would have met the test of Com-
plete Auto Transit, Inc. v. Brady, 430 U. S. 274 (1977). See
441 U. S., at 451. Proceeding to the two foreign commerce
requirements we had identified, we found the California tax
incompatible with both. We held that because Japan had
the established right, consistent with the custom of nations,
see 1d., at 447, to tax the property value of the containers in
full, California’s tax “produce[d] multiple taxation in fact,”
id., at 452. We held further that California’s tax prevented
the United States from speaking with one voice in foreign
affairs, in that “[t]he risk of retaliation by Japan, under these
circumstances, [was] acute, and such retaliation of necessity
would be felt by the Nation as a whole.” Id., at 453.

Four years later we again addressed whether a California
tax offended the Foreign Commerce Clause, this time in the
context of a unitary business income tax. Container Corp.
of America v. Franchise Tax Bd., 463 U. S. 159 (1983). Al-
though recognizing that California’s income tax shared some
of the same characteristics as the property tax involved in
Japan Line, see 463 U. S., at 187, we nevertheless upheld it
based on two distinguishing characteristics.

First, the problem of double taxing in Container Corp.,
“although real, [was] not the ‘inevitablle]’ result of the
California [income] taxing scheme.” Id., at 188 (quoting
Japan Line, supra, at 447). On the other hand, “[iln Japan
Line, we relied strongly on the fact that one taxing juris-
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diction claimed the right to tax a given value in full, and
another taxing jurisdiction claimed the right to tax the same
entity in part—a combination resulting necessarily in double
taxation.” 463 U.S., at 188. That the Japan Line Court
adopted a rule requiring States to forgo assessing property
taxes against foreign-owned cargo containers “was by no
means unfair, because the rule did no more than reflect con-
sistent international practice and express federal policy.”
Container Corp., supra, at 190.

Second, we noted that “in [Container Corp.J, unlike Japan
Line, the Executive Branch ha[d] decided not to file an ami-
cus curiae brief in opposition to the state tax.” 463 U. S.,
at 195. Together with our conclusion that the California in-
come tax did not result in automatic double taxation, the
Government’s nonintervention suggested that the tax pre-
sented no serious threat to United States foreign policy.
See id., at 196.

B

Before reconciling the holdings of Japan Line and Con-
tainer Corp., we first address the Complete Auto test, a test
we assumed, arguendo, was satisfied by the tax in Japan Line.
441 U. S, at 451. A state tax satisfies the Complete Auto
Domestic Commerce Clause test “when the tax is applied to
an activity with a substantial nexus with the taxing State,
is fairly apportioned, does not discriminate against inter-
state commerce, and is fairly related to the services provided
by the State.” Complete Auto, supra, at 279. Because Itel
accepts the Supreme Court of Tennessee’s conclusion that
“Tennessee’s sales tax meets the four-fold requirements of
Complete Auto,” 814 S. W. 2d, at 36, we need not retrace that
court’s careful analysis. We do note, however, that Tennes-
see’s compliance with the Complete Auto test has relevance
to our conclusion that the state tax meets those inquiries
unique to the Foreign Commerce Clause. That the tax is a
fair measure of the State’s contacts with a given commer-
cial transaction in all four aspects of the Complete Auto test
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confirms both the State’s legitimate interest in taxing the
transaction and the absence of an attempt to interfere with
the free flow of commerce, be it foreign or domestic.

C

We proceed to evaluate the tax under Japan Line's two
Foreign Commerce Clause factors. Left to decide whether
Tennessee’s tax rests on the Japan Line or the Container
Corp. side of the scale, we have no doubt that the analysis
and holding of Container Corp. control.

Itel asserts that Tennessee’s law invites multiple taxation
of container leases because numerous foreign nations have a
sufficient taxing nexus with the leases to impose equivalent
taxes, and many nations in fact would do so were it not for
the Container Conventions’ prohibitions. As an initial mat-
ter, of course, we have concluded that the Conventions do
not prohibit Tennessee’s sales tax or equivalent taxes im-
posed by other nations. To the extent Tennessee has in-
vited others to tax cargo container leases, foreign sover-
eigns, in an exercise of their independent judgment, have
chosen not to accept.

Furthermore, the Foreign Commerce Clause cannot be
interpreted to demand that a State refrain from taxing any
business transaction that is also potentially subject to taxa-
tion by a foreign sovereign. “Japan Line does not require
forbearance so extreme or so one-sided.” Container Corp.,
supra, at 193. Tennessee has decided to tax a discrete
transaction occurring within the State. See Wardair Can-
ada Inc. v. Florida Dept. of Revenue, 477 U.S. 1, 9 (1986).
And, according to its interpretation of its revenue code,
which we accept, Tennessee credits against its own tax any
tax properly paid in another jurisdiction, foreign or domestic,
on the same transaction. Tenn. Code Ann. §67-6-313(f)
(1989). By these measures, Tennessee’s sales tax reduces,
if not eliminates, the risk of multiple international taxation.
Absent a conflict with a “consistent international practice
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[or] . .. federal policy,” Container Corp., 463 U. S., at 190, the
careful apportionment of a state tax on business transactions
conducted within state borders does not create the substan-
tial risk of international multiple taxation that implicates
Foreign Commerce Clause concerns.

Itel further claims that if other States in this country fol-
low Tennessee’s lead and tax international container leases,
the United States will be unable to speak with one voice in
foreign trade because international container leases will be
subject to various degrees of domestic taxation. As a conse-
quence, Itel insists, container owners and users will be hit
by retaliatory foreign taxes. To the extent Itel is arguing
that the risk of double taxation violates the one voice test,
our response is the same as above: Tennessee’s tax does not
create the substantial risk of international multiple taxation
that implicates Foreign Commerce Clause concerns.

To the extent Itel is arguing that taxes like Tennessee’s
engender foreign policy problems, the United States dis-
agrees. The Federal Government, in adopting various con-
ventions, statutes, and regulations that restrict a State’s
ability to tax international cargo containers in defined cir-
cumstances, has acted on the subject of taxing cargo contain-
ers and their use. It has chosen to eliminate state taxes
collected in connection with the importation of cargo contain-
ers. The state tax here does not fall within that proscrip-
tion, and the most rational inference to be drawn is that this
tax, one quite distinct from the general class of import du-
ties, is permitted. Unlike in Japan Line or Container Corp.,
moreover, the United States has filed an amicus brief de-
fending Tennessee’s law: “Far from conflicting with interna-
tional custom, the Tennessee tax appears to promote it.
The Tennessee tax thus does not interfere with our ability
‘to speak with one voice’ on this issue involving foreign com-
merce.” Brief for United States as Amicus Curiae 24.
This submission “is by no means dispositive.” Container
Corp., 463 U.S., at 195-196. But given the strong indica-
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tions from Congress that Tennessee’s method of taxation is
allowable, and with due regard for the fact that the nuances
of foreign policy “are much more the province of the Execu-
tive Branch and Congress than of this Court,” id., at 196, we
find no reason to disagree with the United States’ submission
that Tennessee’s tax does not infringe the Government’s abil-
ity to speak with one voice when regulating commercial rela-
tions with other nations. “It would turn dormant Com-
merce Clause analysis entirely upside down to apply it where
the Federal Government has acted, and to apply it in such a
way as to reverse the policy that the Federal Government
has elected to follow.” Wardair Canada, supra, at 12.

v

Itel’s final avenue of attack on the Tennessee tax is that,
as applied to international container leases, it violates the
Import-Export Clause. U.S. Const., Art. I, §10, cl. 2. Our
modern Import-Export Clause test was first announced in
Michelin Tire Corp. v. Wages, 423 U. S. 276, 285-286 (1976):

“The Framers of the Constitution . .. sought to allevi-
ate three main concerns by committing sole power to lay
imposts and duties on imports in the Federal Govern-
ment, with no concurrent state power: [1] the Federal
Government must speak with one voice when regulating
commercial relations with foreign governments, and tar-
iffs, which might affect foreign relations, could not be
implemented by the States consistently with that exclu-
sive power; [2] import revenues were to be the major
source of revenue of the Federal Government and should
not be diverted to the States; and [3] harmony among
the States might be disturbed unless seaboard States,
with their crucial ports of entry, were prohibited from
levying taxes on citizens of other States by taxing goods
merely flowing through their ports to the other States
not situated as favorably geographically.” Ibid. (foot-
notes omitted).
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The first and third components in this formulation mirror
inquiries we have already undertaken as part of our Foreign
Commerce Clause analysis. That is, the one voice component
of the Michelin test is the same as the one voice component
of our Japan Line test. Japan Line, 441 U. S., at 449-450,
n. 14. And the state harmony component parallels the four
Complete Auto requirements of the Foreign and Domestic
Commerce Clause. Department of Revenue of Wash. v. As-
sociation of Wash. Stevedoring Cos., 435 U. S. 734, 754-755
(1978) (“The third Import-Export Clause policy . . . is vindi-
cated if the tax falls upon a taxpayer with a reasonable nexus
to the State, is properly apportioned, does not discriminate,
and relates reasonably to services provided by the State”).
Having concluded that the Tennessee tax survives Com-
merce Clause scrutiny, we must conclude the tax is consist-
ent with the first and third component of our Michelin test.

This leaves only Michelin’s second component: ensuring
that import revenues are not being diverted from the Fed-
eral Government. We need not provide a detailed explana-
tion of what, if any, substantive limits this aspect of Michelin
places on state taxation of goods flowing through interna-
tional channels, for the tax here is not a tax on importation
or imported goods, but a tax on a business transaction occur-
ring within the taxing State. The tax does not draw reve-
nue from the importation process and so does not divert im-
port revenue from the Federal Government. For similar
reasons, we reject the argument that the tax violates the
prohibition on the direct taxation of imports and exports “in
transit,” the rule we followed in Richfield Oil, 329 U. S., at
78-79, 84. Even assuming that rule has not been altered by
the approach we adopted in Michelin, it is inapplicable here.
Tennessee’s sales tax is levied on leases transferring tempo-
rary possession of containers to third parties in Tennessee;
it is not levied on the containers themselves or on the goods
being imported in those containers. The tax thus does not
divert import revenue from the Federal Government because
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“the taxation falls upon a service distinct from [import]
goods and their value.” Washington Stevedoring, supra,
at 757. See also Canton R. Co. v. Rogan, 340 U. S. 511, 513-
514 (1951).

VI

For the reasons we have stated, we hold that Tennessee’s
sales tax, as applied to Itel’s international container leases,
does not violate the Commerce, Import-Export or Suprem-
acy Clause. The judgment of the Supreme Court of Ten-
nessee is affirmed.

It is so ordered.

JUSTICE SCALIA, concurring in part and concurring in the
judgment.

I join all of the Court’s opinion except those sections dis-
posing of the petitioner’s “negative” Foreign Commerce
Clause and Import-Export Clause arguments (Parts IV and
V, respectively). As to those sections, I concur only in the
judgment of the Court.

I have previously recorded my view that the Commerce
Clause contains no “negative” component, no self-operative
prohibition upon the States’ regulation of commerce. “The
historical record provides no grounds for reading the Com-
merce Clause to be other than what it says—an authorization
for Congress to regulate commerce.” Tyler Pipe Indus-
tries, Inc. v. Washington State Dept. of Revenue, 483 U. S.
232, 263 (1987) (SCALIA, J., concurring in part and dissenting
in part); see also American Trucking Assns., Inc. v. Smith,
496 U. S. 167, 202-203 (1990) (SCALIA, J., concurring in judg-
ment). On stare decisis grounds, however, I will enforce a
self-executing, “negative” Commerce Clause in two circum-
stances: (1) against a state law that facially discriminates
against interstate commerce,! and (2) against a state law that

1See Healy v. Beer Institute, 491 U. S. 324, 344 (1989) (SCALIA, J., con-
curring in part and concurring in judgment); New Energy Co. of Ind. v.
Limbach, 486 U. S. 269 (1988); Trinova Corp. v. Michigan Dept. of Treas-
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is indistinguishable from a type of law previously held uncon-
stitutional by this Court.? These acknowledgments of prec-
edent serve the principal purposes of stare decisis, which are
to protect reliance interests and to foster stability in the law.
I do not believe, however, that either of those purposes is
significantly furthered by continuing to apply the vague and
open-ended tests that are the current content of our negative
Commerce Clause jurisprudence, such as the four-factor test
set forth in Complete Auto Transit, Inc. v. Brady, 430 U. S.
274, 279 (1977), or the “balancing” approach of Pike v. Bruce
Church, Inc., 397 U. S. 137 (1970). Unlike the prohibition on
rank discrimination against interstate commerce, which has
long and consistently appeared in the precedents of this
Court, see New Energy Co. of Ind. v. Limbach, 486 U. S. 269,
273 (1988), those tests are merely the latest in a series of
doctrines that we have successively applied, and successively
discarded, over the years, to invalidate nondiscriminatory
state taxation and regulation—including, for example, the
“original package” doctrine, see Leisy v. Hardin, 135 U. S.
100 (1890), the “uniformity” test, see Case of the State
Freight Tax, 15 Wall. 232, 279-280 (1873); cf. Cooley v. Board
of Wardens of Port of Philadelphia ex rel. Society for Relief
of Distressed Pilots, 12 How. 299, 319 (1852), the “directness”
test, see Hall v. DeCuir, 95 U. S. 485, 488-489 (1878), and
the “privilege of doing interstate business” rule, see Spector
Motor Service, Inc. v. O’Connor, 340 U. S. 602, 609 (1951).
Like almost all their predecessors, these latest tests are so
uncertain in their application (and in their anticipated life-

wry, 498 U. S. 358, 387 (1991) (SCALIA, J., concurring in judgment); Amer-
ada Hess Corp. v. Director, Div. of Taxation, N.J. Dept. of Treasury,
490 U. S. 66, 80 (1989) (SCALIA, J., concurring in judgment); American
Trucking Assns., Inc. v. Scheiner, 483 U.S. 266, 304 (1987) (SCALIA,
J., dissenting).

2See American Trucking Assns., Inc. v. Smith, 496 U. S. 167, 204 (1990);
Quill Corp. v. North Dakota, 504 U. S. 298, 320-321 (1992) (SCALIA, J.,
concurring in part and concurring in judgment).
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span) that they can hardly be said to foster stability or to
engender reliance deserving of stare decisis protection.

I have not hitherto had occasion to consider an asserted
application of the negative Commerce Clause to commerce
“with foreign Nations”—as opposed to commerce “among the
several States”—but the basic point that the Commerce
Clause is a power conferred upon Congress (and not a power
denied to the States) obviously applies to all portions of the
Clause. I assume that, for reasons of stare decisis, I must
apply the same categorical prohibition against laws that fa-
cially discriminate against foreign commerce as I do against
laws that facially discriminate against interstate com-
merce—though it may be that the rule is not as deeply
rooted in our precedents for the former field. I need not
reach that issue in the present case, since the Tennessee tax
is nothing more than a garden-variety state sales tax that
clearly does not discriminate against foreign commerce. As
with the Interstate Commerce Clause, however, stare decisis
cannot bind me to a completely indeterminate test such as
the “four-factored test plus two” found in Japan Line, Ltd. v.
County of Los Angeles, 441 U. S. 434, 446-451 (1979), which
combines Complete Auto with two additional tests.

Japan Line, like Complete Auto and Pike, ultimately asks
courts to make policy judgments—essentially, whether non-
discriminatory state regulations of various sorts are “worth”
their effects upon interstate or foreign commerce. One ele-
ment of Japan Line, however, the so-called “speak with one
voice” test, has a peculiar effect that underscores the inap-
propriateness of our engagement in this enterprise of apply-
ing a negative Commerce Clause. Applied literally, this test
would always be satisfied, since no state law can ever actu-
ally “prevent this Nation from ‘speaking with one voice’ in
regulating foreign commerce,” Japan Line, supra, at 451
(emphasis added), or “interfere with [the United States’]
ability ‘to speak with one voice,”” Brief for United States as
Amicus Curiae 24 (emphasis added). The National Govern-
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ment can always explictly pre-empt the offending state law.
What, then, does the “one voice” test mean? Today, the
Court relies on two considerations in determining that Ten-
nessee’s tax passes it: (1) that federal treaties, statutes and
regulations restrict a State’s ability to tax containers in cer-
tain defined circumstances, and the state tax here does not
fall within those proscriptions; and (2) that the Government
has filed an amicus brief in support of the State. Ante, at
75-76. The first of these considerations, however, does not
distinguish the ad valorem property tax invalidated in Japan
Line, which would also not violate the Container Conven-
tions or the relevant federal statutes and regulations as con-
strued in today’s opinion, ante, at 65-66, 71. The second
consideration does distinguish Japan Line, and it thus ap-
pears that a ruling on the constitutionality of a state law
ultimately turns on the position of the Executive Branch.
Having appropriated a power of Congress for its own use,
the Court now finds itself, at least in the area of foreign
commerce, incompetent to wield that power, and passes it off
(out of “due regard” for foreign-policy expertise) to the Pres-
ident. Amnte, at 76. 1 certainly agree that he is better able
to decide than we are which state regulatory interests should
currently be subordinated to our national interest in foreign
commerce. Under the Constitution, however, neither he nor
we were to make that decision, but only Congress.
Petitioner’s Import-Export Clause challenge is, for me, a
more difficult matter. It has firm basis in a constitutional
text that cannot be avoided by showing that the tax on im-
ports and exports is nondiscriminatory.? See Richfield Oil
Corp. v. State Bd. of Equalization, 329 U. S. 69, 76 (1946).
To come within this constitutional exemption, however, the
taxed good must be either an import or an export “at the

3The Import-Export Clause provides: “No State shall, without the Con-
sent of the Congress, lay any Imposts or Duties on Imports or Exports,
except what may be absolutely necessary for executing its inspection
Laws ....” U. S. Const., Art. I, §10, cl. 2.
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time the tax accrued.” Id., at 78. 1 do not think a good can
be an export when it will be used in this country, for its
designed purpose, before being shipped abroad. In Rich-
field, the Court held that California could not impose its non-
discriminatory sales tax on a shipment of oil that was being
exported to New Zealand. The tax accrued upon the deliv-
ery of the oil to the purchaser, which was accomplished by
pumping the oil into the hold of the vessel that would trans-
port it overseas. The Richfield Court noted not only that
no portion of the oil was “used or consumed in the United
States,” id., at 71, but also that “there was nothing equivocal
in the transaction which created even a probability that the
oil would be diverted to domestic use,” id., at 83. With re-
spect to the containers at issue in the present case, by con-
trast, it was entirely certain that after the time at which the
tax accrued (viz., upon delivery of the empty containers to
the lessee) they would be used in this country, to be loaded
with goods for export. See Brief for Petitioner 7 (“[E]ach
[leased] container initially was used to export American
goods to foreign ports”). It could not be said, when the
tax attached, that “the process of [their] exportation ha[d]
started.” Richfield, supra, at 82. Because I find that the
containers at issue were not protected by the Import-Export
Clause, I need not consider whether the Tennessee tax would
satisfy the test set forth in Michelin Tire Corp. v. Wages,
423 U. S. 276 (1976).

For the reasons stated, I concur in the Court’s conclusion
that Tennessee’s tax is not unconstitutional under the For-
eign Commerce Clause or the Import-Export Clause.

JUSTICE BLACKMUN, dissenting.

It is established “that a treaty should generally be ‘con-
strue[d] . . . liberally to give effect to the purpose which
animates it’ and that ‘[e]Jven where a provision of a treaty
fairly admits of two constructions, one restricting, the other
enlarging, rights which may be claimed under it, the more
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liberal interpretation is to be preferred.”” United States v.
Stuart, 489 U. S. 353, 368 (1989), quoting Bacardi Corp. of
America v. Domenech, 311 U.S. 150, 163 (1940); see also
Nielsen v. Johnson, 279 U. S. 47, 51-52 (1929). This Court
recognized in Japan Line, Ltd. v. County of Los Angeles,
441 U. S. 434 (1979), that the Container Conventions reflect
a ‘“national policy to remove impediments to the use of con-
tainers as ‘instruments of international traffic.’” Id., at 453,
quoting 19 U.S. C. §1322(a); see Customs Convention on
Containers, Dec. 2, 1972, [1975] 988 U. N. T. S. 43 (hereinafter
1972 Convention); Customs Convention on Containers, May
18, 1956, [1969] 20 U.S.T. 301, T.I. A. S. No. 6634 (herein-
after 1956 Convention). Tennessee’s tax clearly frustrates
that policy.

In concluding that Tennessee’s tax is not prohibited, the
majority studiously ignores the realities of container leasing.
All petitioner’s containers are dedicated to international
commerce, which means that they spend no more than three
months at a time in any one jurisdiction. See 1972 Conven-
tion, Art. 4; 1956 Convention, Art. 3. Furthermore, trans-
ferring containers to new lessees is an integral part of any
container-leasing operation. A major advantage of leasing
rather than owning a container is that a shipper may return
the container to the lessor at or near the shipment destina-
tion without having to provide for the return transport of
the container. J. Tan, Containers: The Lease-Buy Decision
13 (London, International Cargo Handling Co-ordination As-
sociation, 1983). The lessor then transfers the container to
another shipper who needs to carry goods from that location
or transports the container to another location where it is
needed. Leased containers like those of petitioner are con-
stantly crossing national boundaries and are constantly being
transferred to new lessees at the ends of their journeys.
Whether Tennessee taxes the act of importation or the act
of transfer makes little difference with respect to leased con-
tainers. Each kind of tax imposes substantial “impediments
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to the use of containers as ‘instruments of international traf-
fic.”” Japan Line, 441 U.S., at 453, quoting 19 U.S.C.
§1322(a), and each, in my view, is prohibited by the Con-
tainer Conventions.

This is also the view of the other signatory nations to the
Conventions. Their consistent practice is persuasive evi-
dence of the Conventions’ meaning. See Air France v. Saks,
470 U. S. 392, 396 (1985), quoting Choctaw Nation v. United
States, 318 U. S. 423, 431-432 (1943) (“‘[TIreaties are con-
strued more liberally than private agreements, and to ascer-
tain their meaning we may look beyond the written words
to . . . the practical construction adopted by the parties’”).
Neither Tennessee nor the United States as amicus curiae
can point to any other jurisdiction that directly taxes the
lease of containers used in international commerce. Under
the European Value Added Tax (VAT) system, as the major-
ity acknowledges, ante, at 66, no direct tax is imposed on the
value of international container leases.

In an attempt to make international practice fit its reading
of the Conventions, the majority mistakenly equates the Eu-
ropean VAT on goods with Tennessee’s tax on containers.
See ante, at 66—67. The European VAT is analogous to an
American sales tax but is imposed on the value added to
goods at each stage of production or distribution rather than
on their sale price. See Trinova Corp. v. Michigan Dept.
of Treasury, 498 U. S. 358, 365-366, n. 3 (1991). The act of
transporting goods to their place of sale adds to their value
and the cost of transportation is reflected in their price. An
American sales tax reaches the cost of transportation as part
of the sale price of goods. The European VAT taxes the cost
of transportation as part of the value added to goods during
their distribution. Tennessee’s analogue to the European
VAT is its sales tax on goods imported by container, not its
direct tax on the proceeds of container leases. Petitioner
does not argue that Tennessee must refrain from imposing a
sales tax on goods imported by container. It argues, in-
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stead, that like every other party to the Conventions, Ten-
nessee may not impose a direct tax on containers themselves.

Even if Tennessee’s tax did not violate the Container Con-
ventions, it would violate the Foreign Commerce Clause by
preventing the United States from “speaking with one voice”
with respect to the taxation of containers used in interna-
tional commerce. See Japan Line, 441 U. S, at 452; Con-
tainer Corp. of America v. Franchise Tax Bd., 463 U. S. 159,
193 (1983). This Court noted in Japan Line that the Con-
ventions show “[t]he desirability of uniform treatment of con-
tainers used exclusively in foreign commerce.” 441 U. S, at
452. Tennessee’s tax frustrates that uniformity.

The Court correctly notes that the Solicitor General’s deci-
sion to file an amicus brief defending the tax “‘is by no
means dispositive.”” Ante, at 75, quoting Container Corp.,
463 U. S., at 195-196. Indeed, such a submission, consistent
with the separation of powers, may not be given any weight
beyond its power to persuade. The constitutional power
over foreign affairs is shared by Congress and the President,
see, e. g., U.S. Const., Art. I, §8, cl. 11 (Congress shall have
the power to declare war); Art. II, §2, cl. 2 (President shall
have the power, by and with the advice and consent of the
Senate, to make treaties); and Art. II, §3 (President shall
receive ambassadors), but the power to regulate commerce
with foreign nations is textually delegated to Congress alone,
Art. I, §8, cl. 3. “It is well established that Congress may
authorize States to engage in regulation that the Commerce
Clause would otherwise forbid,” Maine v. Taylor, 477 U. S.
131, 138 (1986) (emphasis added), but the President may not
authorize such regulation by the filing of an amicus brief.

While the majority properly looks to see whether Con-
gress intended to permit a tax like Tennessee’s, it mistakenly
infers permission for the tax from Congress’ supposed failure
to prohibit it. Ante, at 75-76. “[T]his Court has exempted
state statutes from the implied limitations of the [Commerce]
Clause only when the congressional direction to do so has
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been ‘unmistakably clear.”” Taylor, 477 U. S., at 139, quot-
ing South-Central Timber Development, Inc. v. Wunnicke,
467 U. S. 82,91 (1984). “The need for affirmative approval is
heightened by the fact that [Tennessee’s tax] has substantial
ramifications beyond the Nation’s borders.” Id., at 92, n. 7.
Not only does the majority invert this analysis by finding
congressional authorization for the tax in congressional si-
lence, but it finds silence only by imposing its own narrow
reading on the Conventions.

The majority invites States that are constantly in need of
new revenue to impose new taxes on containers. The result,
I fear, will be a patchwork of state taxes that will burden
international commerce and frustrate the purposes of the
Container Conventions. I respectfully dissent.
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At respondent’s federal trial for conspiracy to distribute cocaine, the Gov-
ernment’s case in chief consisted of five witnesses who took part in, or
observed, her cocaine trafficking. As the sole witness in her own de-
fense, respondent denied the witnesses’ inculpatory statements and
claimed she had never possessed or distributed cocaine. In rebuttal,
the Government called an additional witness and recalled one of its ear-
lier witnesses, both of whom testified that respondent sold crack cocaine
to them. Respondent was convicted and sentenced pursuant to the
United States Sentencing Guidelines. Finding that she had committed
perjury, the District Court enhanced her sentence, which is required
under §3C1.1 of the Guidelines when a “defendant willfully impeded or
obstructed, or attempted to impede or obstruct the administration of
justice during the investigation or prosecution of the instant offense.”
In reversing the sentence, the Court of Appeals found that a §3C1.1
enhancement based on a defendant’s alleged perjury would be unconsti-
tutional. It also distinguished the precedent of United States v. Gray-
son, 438 U. S. 41—in which this Court upheld a sentence increase stem-
ming from an accused’s false testimony at trial—on the grounds that
§3C1.1’s goal is punishment for obstruction of justice rather than reha-
bilitation, and that, in contravention of the admonition in Grayson,
§3C1.1 is applied in a wooden or reflex fashion to enhance the sentences
of all defendants whose testimony is deemed false.

Held: Upon a proper determination that the accused has committed per-
jury at trial, a court may enhance the accused’s sentence under
§3C1.1. Pp. 92-98.

(@) The parties agree, and the commentary to §3C1.1 is explicit, that
the phrase “impede or obstruct the administration of justice” includes
perjury. Perjury is committed when a witness testifying under oath or
affirmation gives false testimony concerning a material matter with the
willful intent to provide false testimony. Because a defendant can tes-
tify at trial and be convicted, yet not have committed perjury—for ex-
ample, the accused may give inaccurate testimony as a result of confu-
sion, mistake, or faulty memory or give truthful testimony that a jury
finds insufficient to excuse criminal liability or prove lack of intent—
not every testifying defendant who is convicted qualifies for a §3C1.1
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enhancement. If a defendant objects to such an enhancement resulting
from her trial testimony, a district court must review the evidence and
make independent findings necessary to establish that the defendant
committed perjury. While a court should address each element of the
alleged perjury in a clear and distinet finding, its enhancement decision
is sufficient where, as here, it makes a determination of an obstruction
or impediment of justice that encompasses all of the factual predicates
for a perjury finding. Pp. 92-96.

(b) An enhanced sentence for the willful presentation of false testi-
mony does not undermine the right to testify. The concern that a court
will enhance a sentence as a matter of course whenever the accused
takes the stand and is found guilty is dispelled by the requirement that
a district court make findings to support all the elements of a perjury
violation in a specific case. Any risk from a district court’s incorrect
perjury findings is inherent in a system which insists on the value of
testimony under oath. A §3C1.1 enhancement is also more than a mere
surrogate for a separate and subsequent perjury prosecution. It fur-
thers legitimate sentencing goals relating to the principal crime, includ-
ing retribution and incapacitation. The enhancement may not serve the
additional goal of rehabilitation, which was the justification for enhance-
ment in Grayson, but rehabilitation is not the only permissible justifica-
tion for increasing a sentence based on perjury. Finally, the enhance-
ment under § 3C1.1 is far from automatic—when contested, the elements
of perjury must be found by the district court with specificity—and the
fact that the enhancement stems from a congressional mandate rather
than from a court’s discretionary judgment cannot be grounds for its
invalidation. Pp. 96-98.

944 F. 2d 178, reversed.

KENNEDY, J., delivered the opinion for a unanimous Court.

Paul J. Larkin, Jr., argued the cause for the United
States. With him on the briefs were Solicitor General
Starr, Assistant Attorney General Mueller, and Deputy
Solicitor General Bryson.

Brent E. Beveridge argued the cause and filed a brief
for respondent.

JUSTICE KENNEDY delivered the opinion of the Court.

The question presented is whether the Constitution per-
mits a court to enhance a defendant’s sentence under United
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States Sentencing Commission, Guidelines Manual §3C1.1
(Nov. 1989), if the court finds the defendant committed per-
jury at trial. We answer in the affirmative.

I

Respondent, Sharon Dunnigan, was charged in a single
count indictment with conspiracy to distribute cocaine in vio-
lation of 21 U.S.C. §846. After entering a plea of not
guilty, she stood trial.

The case in chief for the United States consisted of five
witnesses who took part in, or observed, respondent’s co-
caine trafficking during the summer of 1988. The first wit-
ness was Freddie Harris, a cocaine dealer in Charleston,
West Virginia. Harris testified that respondent traveled be-
tween Charleston and Cleveland, Ohio, numerous times dur-
ing the summer in question to purchase cocaine for him. He
further stated that either he or his associate John Dean ac-
companied respondent on several of these trips. Dean was
the second witness, and he recounted his trips to Cleveland
with respondent during the same period to purchase cocaine.
He also described meetings with both respondent and Harris
for the purpose of delivering cocaine.

Three more Government witnesses followed. Andre
Charlton testified that respondent, at her own apartment,
delivered several ounces of cocaine to Charlton and Harris.
Charlton also attested to receiving cocaine from Dean which
Dean said he and respondent had bought in Cleveland.
Tammy Moore testified next. She described conversations
during which respondent vouched for the high quality of the
cocaine in Cleveland and suggested Moore accompany her on
a trip to Cleveland. Then came the testimony of Wynema
Brown, who repeated respondent’s admissions of trips to
Cleveland to purchase cocaine for Harris. Brown also
stated she saw cocaine powder at respondent’s apartment
and witnessed respondent and her daughter convert the
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powder into crack cocaine for the daughter to sell. This
ended the Government’s case in chief.

Respondent elected to take the stand and was the sole
witness in her own defense. She denied all criminal acts
attributed to her. She admitted going to Cleveland with
Harris once but claimed it was for an innocent purpose, not
to buy or sell cocaine. She admitted knowing John Dean but
denied traveling with him to Cleveland. Last, she denied
knowing that cocaine was brought into or sold from her
apartment. On cross-examination, the Government ques-
tioned respondent regarding the testimony of the five prose-
cution witnesses. Respondent denied their inculpatory
statements and said she had not possessed or distributed co-
caine during the summer in question or at any other time.
The Government also asked whether Edward Dickerson had
been in her apartment or bought crack cocaine from her.
Respondent answered no.

The defense rested, and the Government began its rebut-
tal with the testimony of Dickerson. He testified to pur-
chasing crack cocaine from respondent on July 12, 1988, in a
transaction monitored by law enforcement authorities. The
Government also recalled Moore, who claimed respondent
sold her crack cocaine about five times and provided cocaine
powder to her and respondent’s daughter to convert into
crack cocaine for resale. According to Moore, the money
from the resale was paid over to respondent. The jury re-
turned a verdict of guilty.

Respondent was sentenced pursuant to the United States
Sentencing Guidelines. See United States Sentencing Com-
mission, Guidelines Manual (Nov. 1989). Her base offense
level was set at 22, and the Government requested that the
base be increased by two offense levels under USSG §3C1.1,
entitled “willfully obstructing or impeding proceedings,” be-
cause respondent perjured herself at trial. After argu-
ments from both sides, the District Court ruled on the
request:
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“The court finds that the defendant was untruthful at
trial with respect to material matters in this case. The
defendant denied her involvement when it is clear from
the evidence in the case as the jury found beyond a rea-
sonable doubt that she was involved in the conspiracy
alleged in the indictment, and by virtue of her failure to
give truthful testimony on material matters that were
designed to substantially affect the outcome of the case,
the court concludes that the false testimony at trial war-
rants an upward adjustment by two levels.” App. 29.

Based upon the enhanced offense level 24 and a criminal his-
tory category I, the District Court sentenced respondent to
51 months’ incarceration, which was at the low end of the
Guidelines range.

Respondent appealed her sentence, and the Court of Ap-
peals reversed the District Court’s decision to increase re-
spondent’s offense level under USSG §3C1.1. 944 F. 2d 178
(CA4 1991). The Court of Appeals did not take issue with
the District Court’s factual findings or rule that further find-
ings were necessary to support a §3C1.1 enhancement. In-
stead, the court held that a §3C1.1 enhancement based on a
defendant’s alleged perjury at trial would be unconstitu-
tional. The court reasoned that “every defendant who takes
the stand and is convicted [would] be given the obstruction
of justice enhancement.” Id., at 183. Citing some of the
incentives for an accused to elect not to testify, including the
risk of impeachment by prior convictions, the court ruled
that a mechanical sentencing enhancement for testifying was
unconstitutional: “With an automatic §3C1.1 enhancement
added to the ante, the defendant may not think testifying
worth the risk.” Id., at 184.

Referring to United States v. Grayson, 438 U. S. 41 (1978),
where we upheld a sentence increase based on an accused’s
false testimony at trial, the Court of Appeals found that
precedent distinguishable on two grounds. First, in Gray-
son we justified the sentence increase as based on the



92 UNITED STATES v. DUNNIGAN

Opinion of the Court

District Court’s assessment of the defendant’s greater need
for rehabilitation. Id., at 51-563. The Court of Appeals
thought this justification was inapplicable, viewing the
§3C1.1 enhancement as a punishment for obstructing justice
without the time and expense of a separate perjury prosecu-
tion. 944 F. 2d, at 184. Second, the Grayson Court cau-
tioned that “[nJothing we say today requires a sentencing
judge to enhance, in some wooden or reflex fashion, the sen-
tences of all defendants whose testimony is deemed false.”
438 U. S., at 55. According to the Court of Appeals, “[t]he
guidelines supply precisely the ‘wooden or reflex’ enhance-
ment disclaimed by the Court,” 944 F. 2d, at 184, and this
rigidity “makes the §3C1.1 enhancement for a disbelieved
denial of guilt under oath an intolerable burden upon the
defendant’s right to testify in his own behalf,” id., at 185.

Over a dissent by four of its judges, the Court of Appeals
declined to rehear the case en bane. 950 F. 2d 149 (CA4
1991). We granted certiorari. 504 U. S. 940 (1992).

II
A

Sentencing Guideline §3C1.1 states in full: “If the defend-
ant willfully impeded or obstructed, or attempted to impede
or obstruct the administration of justice during the investi-
gation or prosecution of the instant offense, increase the
[defendant’s] offense level by 2 levels.” USSG §3C1.1 (Now.
1989). See also USSG §3C1.1 (Nov. 1992). Both parties
assume the phrase “impede or obstruct the administration
of justice” includes perjury, and the commentary to §3C1.1
is explicit in so providing. In pertinent part, the commen-
tary states:

“This section provides a sentence enhancement for a
defendant who engages in conduct calculated to mislead
or deceive authorities or those involved in a judicial pro-
ceeding, or otherwise to willfully interfere with the dis-
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position of criminal charges, in respect to the instant
offense.

“1. The following conduct, while not exclusive, may pro-
vide a basis for applying this adjustment:

“(e) testifying untruthfully or suborning untruthful tes-
timony concerning a material fact, . . . during a prelimi-
nary or grand jury proceeding, trial, sentencing proceed-
ing, or any other judicial proceeding.” USSG §3Cl1.1,
comment., n. 1(c) (Nov. 1989).

See also USSG §3C1.1, comment., n. 3(b) (Nov. 1992) (“The
following is a non-exhaustive list of examples of the types of
conduct to which this enhancement applies: . . . (b) commit-
ting, suborning, or attempting to suborn perjury”).

Were we to have the question before us without reference
to this commentary, we would have to acknowledge that
some of our precedents do not interpret perjury to constitute
an obstruction of justice unless the perjury is part of some
greater design to interfere with judicial proceedings. In re
Michael, 326 U. S. 224, 228 (1945); Ex parte Hudgings, 249
U. S. 378, 383 (1919). Those cases arose in the context of
interpreting early versions of the federal criminal contempt
statute, which defined contempt, in part, as “misbehavior of
any person . . . as to obstruct the administration of justice.”
28 U. S. C. §385 (1940 ed.) (Judicial Code §268), derived from
the Act of Mar. 2, 1831, Rev. Stat. §725. See also 18 U. S. C.
§401(1) (same).

In Hudgings and Michael, we indicated that the ordinary
task of trial courts is to sift true from false testimony, so
the problem caused by simple perjury was not so much an
obstruction of justice as an expected part of its administra-
tion. See Michael, 326 U.S., at 227-228. Those cases,
however, were decided against the background rule that the
contempt power was to be confined to “‘the least possible
power adequate’” to protect “the administration of justice
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against immediate interruption of its business.” Id., at 227
(quoting Anderson v. Dunn, 6 Wheat. 204, 231 (1821)). In
the present context, on the other hand, the enhancement pro-
vision is part of a sentencing scheme designed to determine
the appropriate type and extent of punishment after the
issue of guilt has been resolved. The commission of perjury
is of obvious relevance in this regard, because it reflects on
a defendant’s eriminal history, on her willingness to accept
the commands of the law and the authority of the court, and
on her character in general. KEven on the assumption that
we could construe a sentencing guideline in a manner incon-
sistent with its accompanying commentary, the fact that the
meaning ascribed to the phrase “obstruction of justice” dif-
fers in the contempt and sentencing contexts would not be a
reason for rejecting the Sentencing Commission’s interpreta-
tion of that phrase. In all events, the Commission’s inter-
pretation is contested by neither party to this case.

In determining what constitutes perjury, we rely upon the
definition that has gained general acceptance and common
understanding under the federal criminal perjury statute, 18
U.S.C. §1621. A witness testifying under oath or affirma-
tion violates this statute if she gives false testimony concern-
ing a material matter with the willful intent to provide false
testimony, rather than as a result of confusion, mistake, or
faulty memory. See §1621(1); United States v. Debrow, 346
U. S. 374, 376 (1953); United States v. Norris, 300 U. S. 564,
574, 576 (1937). This federal definition of perjury by a wit-
ness has remained unchanged in its material respects for
over a century. See United States v. Smull, 236 U. S. 405,
408, and n. 1 (1915) (tracing history of § 1621’s predecessor,
Act of Mar. 4, 1909, ch. 321, §125, 35 Stat. 1111). It parallels
typical state-law definitions of perjury, see American Law
Institute, Model Penal Code §241.1 (1985); 4 C. Torcia, Whar-
ton’s Criminal Law § 601 (14th ed. 1981), and has roots in the
law dating back to at least the Perjury Statute of 1563, 5
Eliz. I, ch. 9, see Gordon, The Invention of a Common Law
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Crime: Perjury and the Elizabethan Courts, 24 Am. J. Legal
Hist. 145 (1980). See also 1 Colonial Laws of New York,
1664-1719, ch. 8, pp. 129-130 (reprinting “An Act to prevent
wilfull Perjury,” enacted Nov. 1, 1683).

Of course, not every accused who testifies at trial and is
convicted will incur an enhanced sentence under §3C1.1 for
committing perjury. As we have just observed, an accused
may give inaccurate testimony due to confusion, mistake, or
faulty memory. In other instances, an accused may testify
to matters such as lack of capacity, insanity, duress, or self-
defense. Her testimony may be truthful, but the jury may
nonetheless find the testimony insufficient to excuse criminal
liability or prove lack of intent. For these reasons, if a de-
fendant objects to a sentence enhancement resulting from
her trial testimony, a district court must review the evidence
and make independent findings necessary to establish a will-
ful impediment to, or obstruction of, justice, or an attempt
to do the same, under the perjury definition we have set
out. See USSG §6A1.3 (Nov. 1989); Fed. Rule Crim. Proc.
32(c)(3)(D). See also Burns v. United States, 501 U. S. 129,
134 (1991). When doing so, it is preferable for a district
court to address each element of the alleged perjury in a
separate and clear finding. The district court’s determina-
tion that enhancement is required is sufficient, however, if,
as was the case here, the court makes a finding of an obstruc-
tion of, or impediment to, justice that encompasses all of the
factual predicates for a finding of perjury. See App. 29
(“The court finds that the defendant was untruthful at trial
with respect to material matters in this case. [Bly virtue
of her failure to give truthful testimony on material matters
that were designed to substantially affect the outcome of the
case, the court concludes that the false testimony at trial
warrants an upward adjustment by two levels” (emphasis
added)). Given the numerous witnesses who contradicted
respondent regarding so many facts on which she could not
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have been mistaken, there is ample support for the District
Court’s finding.
B

We turn next to the contention that an enhanced sentence
for the willful presentation of false testimony undermines
the right to testify. The right to testify on one’s own behalf
in a criminal proceeding is made explicit by federal statute,
18 U. S. C. §3481, and, we have said, it is also a right implicit
in the Constitution, see Rock v. Arkansas, 483 U. S. 44, 51-53
(1987); Nix v. Whiteside, 475 U. S. 157, 164 (1986).

Respondent cannot contend that increasing her sentence
because of her perjury interferes with her right to testify,
for we have held on a number of occasions that a defendant’s
right to testify does not include a right to commit perjury.
Id., at 173; United States v. Havens, 446 U. S. 620, 626 (1980);
Grayson, 438 U.S., at 54. Nor can respondent contend
§3C1.1 is unconstitutional on the simple basis that it distorts
her decision whether to testify or remain silent. Our au-
thorities do not impose a categorical ban on every govern-
mental action affecting the strategic decisions of an accused,
including decisions whether or not to exercise constitutional
rights. See Bordenkircher v. Hayes, 434 U.S. 357, 365
(1978); McGautha v. California, 402 U.S. 183, 216-217
(1971); Unated States v. Knox, 396 U. S. 77, 82—-83 (1969).

No doubt to avoid these difficulties, respondent’s argument
comes to us in a different form. It is that §3C1.1 carries a
risk that a district court will order enhancement even when
a defendant’s testimony is truthful, either because the court
acts without regard to the truth or makes an erroneous find-
ing of falsity. That §3C1.1 creates such a risk, respondent
claims, makes the enhancement unconstitutional. This ar-
gument does not survive scrutiny.

The concern that courts will enhance sentences as a matter
of course whenever the accused takes the stand and is found
guilty is dispelled by our earlier explanation that if an ac-
cused challenges a sentence increase based on perjured testi-
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mony, the trial court must make findings to support all the
elements of a perjury violation in the specific case. And as
to the risk of incorrect findings of perjury by district courts,
that risk is inherent in a system which insists on the value
of testimony under oath. To uphold the integrity of our trial
system, we have said that the constitutionality of perjury
statutes is unquestioned. Grayson, supra, at 54. See also
Nix, supra, at 173-174; Havens, supra, at 626—627. The
requirement of sworn testimony, backed by punishment
for perjury, is as much a protection for the accused as
it is a threat. All testimony, from third-party witnesses and
the accused, has greater value because of the witness’ oath
and the obligations or penalties attendant to it. Cf. G. Neil-
son, Trial By Combat 5 (1891) (“A means of ensuring the
truth in human testimony has been a thing desired in every
age”).

Neither can we accept respondent’s argument that the
§3C1.1 sentence enhancement advances only “the impermis-
sible sentencing practice of incarcerating for the purpose of
saving the Government the burden of bringing a separate
and subsequent perjury prosecution.” Grayson, supra, at
53. A sentence enhancement based on perjury does deter
false testimony in much the same way as a separate prosecu-
tion for perjury. But the enhancement is more than a mere
surrogate for a perjury prosecution. It furthers legitimate
sentencing goals relating to the principal crime, including
the goals of retribution and incapacitation. See 18 U. S. C.
§3553(a)(2); Mistretta v. United States, 488 U. S. 361, 367
(1989). It is rational for a sentencing authority to conclude
that a defendant who commits a crime and then perjures
herself in an unlawful attempt to avoid responsibility is more
threatening to society and less deserving of leniency than a
defendant who does not so defy the trial process. The per-
juring defendant’s willingness to frustrate judicial proceed-
ings to avoid criminal liability suggests that the need for
incapacitation and retribution is heightened as compared
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with the defendant charged with the same crime who allows
judicial proceedings to progress without resorting to perjury.

Weighed against these considerations, the arguments
made by the Court of Appeals to distinguish Grayson are
wide of the mark. The court is correct that rehabilitation is
no longer a goal of sentencing under the Guidelines. 28
U. S. C. §994(k); Mistretta, supra, at 367. Our lengthy dis-
cussion in Grayson of how a defendant’s perjury was rele-
vant to the potential for rehabilitation, however, was not
meant to imply that rehabilitation was the only permissible
justification for an increased sentence based on perjury. As
we have said, the §3C1.1 enhancement serves other legiti-
mate sentencing goals. Neither does our cautionary remark
that the enhancement in Grayson need not be imposed “in
some wooden or reflex fashion” compel invalidation of
§3C1.1, as the Court of Appeals believed. When contested,
the elements of perjury must be found by the district court
with the specificity we have stated, so the enhancement is
far from automatic. And that the enhancement stems from
a congressional mandate rather than from a court’s discre-
tionary judgment cannot be grounds, in these circumstances,
for its invalidation. See Chapman v. United States, 500
U. S. 453, 467 (1991); McMillan v. Pennsylvania, 477 U. S.
79, 92 (1986).

Upon a proper determination that the accused has com-
mitted perjury at trial, an enhancement of sentence is re-
quired by the Sentencing Guidelines. That requirement is
consistent with our precedents and is not in contravention of
the privilege of an accused to testify in her own behalf. The
judgment of the Court of Appeals is reversed.

It is so ordered.
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No. 91-5397. Argued January 11, 1993—Decided February 24, 1993

Petitioner Negonsott, a member of the Kickapoo Tribe and a resident of the
Kickapoo Reservation in Kansas, was convicted by a County District
Court jury of aggravated battery for shooting another Indian on the
reservation. The court set aside the conviction on the ground that the
Federal Government had exclusive jurisdiction to prosecute Negonsott
for the shooting under the Indian Major Crimes Act, 18 U. S. C. §1153,
which encompasses 13 enumerated felonies committed by “[a]ny Indian ...
against the person or property of another Indian or other person. .. within
the Indian country.” However, the State Supreme Court reinstated the
conviction, holding that the Kansas Act, 18 U. S. C. §3243, conferred on
Kansas jurisdiction to prosecute all crimes committed by or against In-
dians on Indian reservations in the State. Subsequently, the Federal
District Court dismissed Negonsott’s petition for a writ of habeas cor-
pus, and the Court of Appeals affirmed.

Held: The Kansas Act explicitly confers jurisdiction on Kansas over all
offenses involving Indians on Indian reservations. Congress has ple-
nary authority to alter the otherwise exclusive nature of federal juris-
diction under §1153. Standing alone, the Kansas Act’s first sentence—
which confers jurisdiction on Kansas over “offenses committed by or
against Indians on Indian reservations . . . to the same extent as its
courts have jurisdiction over offenses committed elsewhere within the
State in accordance with the laws of the State”—is an unambiguous
grant of jurisdiction over both major and minor offenses. And the most
logical meaning of the Act’s second sentence—which provides that noth-
ing in the Act shall “deprive” federal courts of their “jurisdiction over
offenses defined by the laws of the United States”—is that federal
courts shall retain their jurisdiction to try all offenses subject to federal
jurisdiction, while Kansas courts shall have jurisdiction to try persons
for the same conduct when it violates state law. This is the only read-
ing of the Kansas Act that gives effect to every clause and word of the
statute, and it is supported by the Act’s legislative history. In contrast,
if this Court were to accept Negonsott’s argument that the second sen-
tence renders federal jurisdiction exclusive whenever the underlying
conduct is punishable under federal law, Kansas would be left with juris-
diction over only those minor offenses committed by one Indian against
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the person or property of another, a result that can hardly be reconciled
with the first sentence’s unqualified grant of jurisdiction. There is no
need to resort to the canon of statutory construction that ambiguities
should be resolved in favor of Indians, since the Kansas Act quite unam-
biguously confers jurisdiction on the State. Pp. 102-110.

933 F. 2d 818, affirmed.

REHNQUIST, C. J., delivered the opinion of the Court, in which WHITE,
BLACKMUN, STEVENS, O’CONNOR, KENNEDY, and SOUTER, JJ., joined, and
in all but Part II-B of which ScALIA and THOMAS, JJ., joined.

Pamela S. Thompson argued the cause and filed a brief
for petitioner.

Robert T. Stephan, Attorney General of Kansas, argued
the cause for respondents. With him on the brief were John
W. Campbell, Deputy Attorney General, and Timothy G.
Madden, Special Assistant Attorney General.

William K. Kelley argued the cause for the United
States as amicus curiae urging affirmance. With him on
the brief were Solicitor General Starr, Acting Assistant At-
torney General O’Meara, Edwin S. Kneedler, and Edward
J. Shawaker.*

CHIEF JUSTICE REHNQUIST delivered the opinion of the
Court.

The question presented in this case is whether the Kansas
Act, 18 U. S. C. §3243, confers jurisdiction on the State of
Kansas to prosecute petitioner, a Kickapoo Indian, for the
state-law offense of aggravated battery committed against
another Indian on an Indian reservation. We hold that it
does.

*Briefs of amict curiae urging reversal were filed for the Devils Lake
Sioux Tribe of the Fort Totten Indian Reservation et al. by Bertram E.
Hirsch; and for the Iowa Tribe of Kansas and Nebraska et al. by Melody
L. McCoy.

TJUSTICE SCALIA and JUSTICE THOMAS join all but Part II-B of this
opinion.
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I

Petitioner, Emery L. Negonsott, is a member of the Kick-
apoo Tribe and a resident of the Kickapoo Reservation in
Brown County, Kansas. In March 1985, he was arrested by
the county sheriff in connection with the shooting of another
Indian on the Kickapoo Reservation. After a jury trial in
the Brown County District Court, petitioner was found
guilty of aggravated battery. Kan. Stat. Ann. §21-3414
(1988). The District Court set the conviction aside, how-
ever, on the ground that the Federal Government had exclu-
sive jurisdiction to prosecute petitioner for the shooting
under the Indian Major Crimes Act, 18 U. S. C. §1153. The
Kansas Supreme Court reinstated petitioner’s conviction,
holding that the Kansas Act conferred jurisdiction on Kansas
to prosecute “all crimes committed by or against Indians on
Indian reservations located in Kansas.” State v. Nioce, 239
Kan. 127, 131, 716 P. 2d 585, 588 (1986). On remand, the
Brown County District Court sentenced petitioner to impris-
onment for a term of 3 to 10 years.

Petitioner then filed a petition for a writ of habeas corpus
under 28 U. S. C. §2254, reasserting his claim that Kansas
lacked jurisdiction to prosecute him for aggravated battery.
The District Court dismissed his petition, 696 F. Supp. 561
(Kan. 1988), and the Court of Appeals for the Tenth Circuit
affirmed, 933 F. 2d 818 (1991). The Court of Appeals found
the language of the Kansas Act ambiguous as to “whether
Congress intended to grant Kansas courts concurrent juris-
diction with federal courts over the crimes enumerated in
the [Indian] Major Crimes Act, or whether by the second
sentence of the Kansas Act Congress intended to retain ex-
clusive jurisdiction in the federal courts over those specific
crimes.” Id., at 820-821. After examining the Act’s legis-
lative history, however, the Court of Appeals resolved this
ambiguity in favor of the first construction, and held that
Kansas had jurisdiction to prosecute petitioner for aggra-
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vated battery. Id., at 821-823. We granted certiorari to
resolve a conflict between the Courts of Appeals, 505 U. S.
1218 (1992),! and now affirm.

II

Criminal jurisdiction over offenses committed in “Indian
country,” 18 U. S. C. § 1151, “is governed by a complex patch-
work of federal, state, and tribal law.” Duro v. Reina, 495
U. S. 676, 630, n. 1 (1990). The Indian Country Crimes Act,
18 U. S. C. §1152, extends the general criminal laws of fed-
eral maritime and enclave jurisdiction to Indian country, ex-
cept for those “offenses committed by one Indian against the
person or property of another Indian.” See F. Cohen, Hand-
book of Federal Indian Law 288 (1982 ed.). These latter
offenses typically are subject to the jurisdiction of the con-
cerned Indian tribe, unless they are among those enumer-
ated in the Indian Major Crimes Act. Originally enacted in
1885, the Indian Major Crimes Act establishes federal juris-
diction over 13 enumerated felonies committed by “[a]ny In-
dian . . . against the person or property of another Indian or
other person . .. within the Indian country.” §1153(a).2 As

1See Youngbear v. Brewer, 415 F. Supp. 807 (ND Iowa 1976), aff’d, 549
F. 2d 74 (CA8 1977). In Youngbear, the Court of Appeals for the Eighth
Circuit upheld a lower court ruling that the State of Iowa lacked jurisdic-
tion to prosecute the Indian defendant under a similarly worded statute
conferring jurisdiction on Iowa over offenses committed by or against In-
dians on certain Indian reservations within the State, see Act of June 30,
1948, ch. 759, 62 Stat. 1161, for conduct punishable as an offense enumer-
ated in the Indian Major Crimes Act, 18 U. 8. C. §1153.

2The Indian Major Crimes Act provides in full:

“(a) Any Indian who commits against the person or property of another
Indian or other person any of the following offenses, namely, murder, man-
slaughter, kidnaping, maiming, a felony under chapter 109A, incest, assault
with intent to commit murder, assault with a dangerous weapon, assault
resulting in serious bodily injury, arson, burglary, robbery, and a felony
under section 661 of this title within the Indian country, shall be subject
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the text of §1153, see n. 2, supra, and our prior cases make
clear, federal jurisdiction over the offenses covered by the
Indian Major Crimes Act is “exclusive” of state jurisdiction.
See United States v. John, 437 U. S. 634, 651 (1978); Seymour
v. Superintendent of Washington State Penitentiary, 368
U. S. 351, 359 (1962); United States v. Kagama, 118 U. S. 375,
384 (1886).

Congress has plenary authority to alter these jurisdic-
tional guideposts, see Washington v. Confederated Bands
and Tribes of Yakima Nation, 439 U. S. 463, 470-471 (1979),
which it has exercised from time to time. This case con-
cerns the first major grant of jurisdiction to a State over
offenses involving Indians committed in Indian country, the
Kansas Act, which provides in full:

“Jurisdiction is conferred on the State of Kansas over
offenses committed by or against Indians on Indian
reservations, including trust or restricted allotments,
within the State of Kansas, to the same extent as its
courts have jurisdiction over offenses committed else-
where within the State in accordance with the laws of
the State.

“This section shall not deprive the courts of the
United States of jurisdiction over offenses defined by
the laws of the United States committed by or against
Indians on Indian reservations.” Act of June &, 1940,
ch. 276, 54 Stat. 249 (codified at 18 U. S. C. §3243).

Passed in 1940, the Kansas Act was followed in short order
by virtually identical statutes granting to North Dakota and
Iowa, respectively, jurisdiction to prosecute offenses com-

to the same law and penalties as all other persons committing any of the
above offenses, within the exclusive jurisdiction of the United States.

“(b) Any offense referred to in subsection (a) of this section that is not
defined and punished by Federal law in force within the exclusive jurisdic-
tion of the United States shall be defined and punished in accordance with
the laws of the State in which such offense was committed as are in force
at the time of such offense.” 18 U.S. C. §1153.



104 NEGONSOTT ». SAMUELS

Opinion of the Court

mitted by or against Indians on certain Indian reservations
within their borders. See Act of May 31, 1946, ch. 279, 60
Stat. 229; Act of June 30, 1948, ch. 759, 62 Stat. 1161.

Kansas asserted jurisdiction to prosecute petitioner for ag-
gravated battery under the Kansas Act. Petitioner chal-
lenges the State’s jurisdiction in this regard. He contends
that Congress added the second sentence of the Kansas Act
to preserve the “exclusive” character of federal jurisdiction
over the offenses enumerated in the Indian Major Crimes
Act, and since the conduct resulting in his conviction for ag-
gravated battery is punishable as at least two offenses listed
in the Indian Major Crimes Act,® Kansas lacked jurisdiction
to prosecute him in connection with the shooting incident.
According to petitioner, the Kansas Act was intended to con-
fer jurisdiction on Kansas only over misdemeanor offenses
involving Indians on Indian reservations. To construe the
statute otherwise, petitioner asserts, would effect an “im-
plied repeal” of the Indian Major Crimes Act. Moreover,
petitioner continues, the construction adopted by the Court
of Appeals below is at odds with the legislative history of
the Kansas Act as well as the canon that statutes are to be
liberally construed in favor of Indians.

A

“Our task is to give effect to the will of Congress, and
where its will has been expressed in reasonably plain terms,
that language must ordinarily be regarded as conclusive.”
Griffin v. Oceanic Contractors, Inc., 458 U. S. 564, 570 (1982)
(internal quotation marks omitted). In analyzing petition-
er’s contentions, then, we begin with the text of the Kansas

3The Indian Major Crimes Act does not explicitly refer to the offense
of aggravated battery, but it lists “assault with a dangerous weapon” and
“assault resulting in serious bodily injury.” 18 U.S.C. §1153(a). These
offenses are defined at 18 U. S. C. §§113(c) and (f). We assume, for the
sake of deciding this case, that the state-law offense for which petitioner
was convicted, Kan. Stat. Ann. §21-3414 (1988), is comparable to one or
both of these federal offenses.
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Act itself. The first sentence confers jurisdiction on “Kan-
sas over offenses committed by or against Indians on Indian
reservations . . . to the same extent as its courts have juris-
diction over offenses committed elsewhere within the State
in accordance with the laws of the State.” §3243. Stand-
ing alone, this sentence unambiguously confers jurisdiction
on Kansas to prosecute all offenses—major and minor—com-
mitted by or against Indians on Indian reservations in ac-
cordance with state law. Petitioner does not assert other-
wise. Instead, he rests his case on the second sentence of
the Kansas Act, which states that nothing in the Act shall
“deprive” federal courts of their “jurisdiction over offenses
defined by the laws of the United States.” Ibid. But the
most logical meaning of this proviso, we believe, is that fed-
eral courts shall retain their jurisdiction to try all offenses
subject to federal jurisdiction under 18 U. S. C. §§1152 and
1153, while Kansas courts shall have jurisdiction to try per-
sons for the same conduct when it violates state law.

This interpretation is quite consistent with the first sen-
tence’s conferral of jurisdiction on Kansas over all offenses
committed by or against Indians on Indian reservations in
accordance with state law. The Court of Appeals referred
to this state of affairs in terms of Kansas courts having “con-
current jurisdiction” with federal courts over the offenses
enumerated in the Indian Major Crimes Act. See 933 F. 2d,
at 820-821. But the Kansas Act does not confer jurisdiction
on Kansas to prosecute individuals for the federal offenses
listed in the Indian Major Crimes Act; it confers jurisdiction
to prosecute individuals in accordance with state law for con-
duct that is also punishable under federal law pursuant to the
Indian Major Crimes Act. Strictly speaking, then, federal
courts retain their exclusive jurisdiction to try individuals
for offenses covered by the Indian Major Crimes Act, and in
this sense, the Kansas Act in fact confers only concurrent
“legislative” jurisdiction on the State to define and prosecute
similar offenses.
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Our reading of the Kansas Act is the only one that gives
effect “to every clause and word of [the] statute.” Moskal
v. United States, 498 U. S. 103, 109-110 (1990) (internal quo-
tation marks omitted). Petitioner’s construction of the Act’s
second sentence renders federal jurisdiction exclusive when-
ever the underlying conduct is punishable under federal law
pursuant to either 18 U. S. C. §§1152 or 1153. Kansas is left,
then, with jurisdiction over only those minor offenses com-
mitted by one Indian against the person or property of an-
other. This result can hardly be reconciled with the first
sentence’s unqualified grant of jurisdiction to Kansas to pros-
ecute all state-law offenses committed by or against Indians
on Indian reservations. Moreover, contrary to the assertion
of petitioner, our construction of the Kansas Act does not
work an “implied repeal” of the Indian Major Crimes Act.
As we have noted, federal courts retain their exclusive juris-
diction to try individuals for major federal crimes committed
by or against Indians in Indian country. In any event, to
the extent that the Kansas Act altered the jurisdictional
landscape, the alteration is not merely by implication: The
Act explicitly conferred jurisdiction on Kansas over all of-
fenses involving Indians on Indian reservations.

B

Although we think resort to secondary materials is unnec-
essary to decide this case, the legislative history of the Kan-
sas Act supports our construction. Both the House and Sen-
ate Reports accompanying the Act consist almost entirely of
a letter and memorandum from Acting Secretary of the Inte-
rior, E. K. Burlew, to the Chairmen of the House and Senate
Indian Affairs Committees, which provide a background ac-
count of the forces leading to the enactment of the Kansas
Act. See H. R. Rep. No. 1999, 76th Cong., 3d Sess. (1940)
(hereinafter H. R. Rep.); S. Rep. No. 15623, 76th Cong., 3d
Sess. (1940) (hereinafter S. Rep.). According to Acting Sec-
retary Burlew, in practice, Kansas had exercised jurisdiction
over all offenses committed on Indian reservations involving
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Indians, “even where the criminal act charged constituted
one of the major offenses listed in [the Indian Major Crimes
Act],” because such offenses were otherwise left unenforced
by the concerned tribes (who were without tribal courts).
H. R. Rep., at 4; S. Rep., at 3. The Indian tribes of Kansas
did not object to this scheme, but welcomed it. When the
authority of the Kansas courts to entertain such prosecutions
was called into question, the tribes “expressed a wish that
the jurisdiction hitherto exercised by the State courts be
continued.” H. R. Rep., at 4; S. Rep., at 4. Thus, the Kan-
sas Act was designed to “merely confirm a relationship which
the State has willingly assumed, which the Indians have
willingly accepted, and which has produced successful re-
sults, over a considerable period of years.” H. R. Rep., at
5; S. Rep., at 5.4

Since Kansas had exercised jurisdiction over offenses cov-
ered by the Indian Major Crimes Act, and the Kansas Act
was enacted to ratify the existing scheme of de facto state
jurisdiction over all offenses committed on Indian reserva-
tions, it follows that Congress did not intend to retain exclu-
sive federal jurisdiction over the prosecution of major
crimes. In view of the experimental nature of the Kansas
Act, Congress simply intended to retain jurisdiction over

4 Amici Towa Tribe of Kansas and Nebraska et al. allege that at least
one tribe, the Potawatomi Indian Tribe, opposed the Kansas Act. Brief
for Towa Tribe of Kansas and Nebraska et al. as Amici Curiae 17.  Accord-
ing to amict, the Tribe sent a telegram to the Chairman of the House
Committee on Indian Affairs, Representative W. Rogers, voicing its oppo-
sition to the Act, which was followed by an exchange of several letters.
See id., at 17-18. This correspondence is not contained in the reprinted
legislative history of the Act, but instead rests in the National Archives.
Although one of Chairman Rogers’ letters to the Tribe states: “‘Your let-
ters are being filed with the House Committee on Indian Affairs,’” id., at
17 (quoting letter of May 10, 1939), we have no way of knowing to what
extent, if at all, the Tribe’s opposition to the Kansas Act was brought to
the attention of other Members of Congress. Therefore, we regard the
background account set forth in the House and Senate Reports as conclu-
sive for purposes of discerning Congress’ understanding of the forces lead-
ing to the introduction of the bill which became the Kansas Act.
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offenses already subject to federal jurisdiction under 18
U.S. C. §§1152 and 1153 in the event that the Kansas Act
did not solve the identified enforcement problem (i. e., in case
the State declined to exercise its jurisdiction). This expla-
nation squares with Acting Secretary Burlew’s conclusion
that, although the Kansas Act’s “proposed relinquishment of
jurisdiction to the State of Kansas appropriately extends to
those offenses which are provided for in existing Federal
statutes as well as those which are not,” “[t]he prosecution
in the Federal courts of those offenses which are now open
to such prosecution will not be precluded under the bill in
any particular instance where this course may be deemed
advisable.” H. R. Rep., at 5; S. Rep., at 4.

Petitioner argues that Congress’ amendments to the origi-
nal version of the bill which became the Kansas Act confirm
that it did not intend to confer jurisdiction on Kansas over
conduct covered by the Indian Major Crimes Act. As origi-
nally drafted, the bill provided “[t]hat concurrent jurisdic-
tion is hereby relinquished to the State of Kansas to prose-
cute Indians and others for offenses by or against Indians
or others, committed on Indian reservations in Kansas,” and
explicitly stated that the Indian Major Crimes Act as well
as other statutes granting federal jurisdiction over offenses
committed in Indian country “are modified accordingly.” 86
Cong. Rec. 5596 (1940). Congress eventually deleted the
original bill’s reference to “concurrent jurisdiction” as well
as its reference to the effect of the bill on the Indian Major
Crimes Act. Rather than supporting petitioner’s construc-
tion of the Kansas Act, however, we think these amendments
are in accord with our reading of the statute.

The amendments to the original bill were proposed by Act-
ing Secretary Burlew in his letter and memorandum to the
committee chairmen in order to reflect more accurately the
“legal situation as it now exists or as intended to be created.”
H. R. Rep., at 3; S. Rep., at 2. He explained:
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“The bill proposes to relinquish concurrent jurisdiction
to the State of Kansas, intending thereby to give the
State jurisdiction of all types of crimes, whether major
or minor, defined by State law. However, the Federal
Government has exercised jurisdiction only over major
crimes. Therefore, strictly speaking, this is not a case
of relinquishing to a State a jurisdiction concurrent with
that of the United States, but a case of conferring upon
the State complete criminal jurisdiction, retaining, how-
ever, jurisdiction in the Federal courts to prosecute
crimes by or against Indians defined by Federal law.”
Ibid.

Thus, the original bill was amended to make clear that the
statute conferred jurisdiction on Kansas over more offenses
than were subject to federal jurisdiction under existing
federal law, and not, as petitioner suggests, to narrow the
category of offenses subject to prosecution in state court
to minor offenses excluded from federal jurisdiction under
18 U. 8. C. §1152.

There is no explanation in the legislative history why Con-
gress deleted the original bill’s reference to the effect of the
statute on the Indian Major Crimes Act and adopted the gen-
eral language of the second sentence of §3243 in its place.
But we think it is likely that Congress simply thought it
preferable to refer generally to the fact that the Act did not
“deprive” federal courts of their jurisdiction over offenses
defined by federal law, rather than to list the specific statutes
pursuant to which the Federal Government had exercised
jurisdiction to prosecute offenses committed by or against
Indians in Indian country. In any event, to the extent one
may draw a negative inference from Congress’ decision to
delete the specific reference to the effect of the Kansas Act
on the Indian Major Crimes Act, we think this is too slender
a reed upon which to rest departure from the clear import
of the text of the Kansas Act.
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C

Finally, we find petitioner’s resort to general principles of
Indian law unavailing. Petitioner cites our opinion in Bryan
v. Itasca County, 426 U. S. 373 (1976), for the proposition that
“laws must be liberally construed to favor Indians.” Brief
for Petitioner 11. What we actually said in Bryan, was that
“‘statutes passed for the benefit of dependent Indian tribes
... are to be liberally construed, doubtful expressions being
resolved in favor of the Indians.”” 426 U. S., at 392 (quoting
Alaska Pacific Fisheries v. United States, 248 U. S. 78, 89
(1918)). Petitioner claims that the Court of Appeals’ con-
struction of the Kansas Act harms Indians by eliminating
the historically exclusive stewardship of the Federal Govern-
ment over major crimes committed by Indians in Indian
country, and subjecting Indians to the possibility of dual
prosecution by state and federal authorities.

It is not entirely clear to us that the Kansas Act is a stat-
ute “passed for the benefit of dependent Indian tribes.” But
if it does fall into that category, it seems likely that Congress
thought that the Act’s conferral of criminal jurisdiction on
the State would be a “benefit” to the tribes in question. We
see no reason to equate “benefit of dependent Indian tribes,”
as that language is used in Bryan, with “benefit of accused
Indian eriminals,” without regard to the interests of the vie-
tims of these crimes or of the tribe itself. But in any event,
for the reasons previously discussed, we think that the Kan-
sas Act quite unambiguously confers jurisdiction on the
State over major offenses committed by or against Indians
on Indian reservations, and we therefore have no occasion to
resort to this canon of statutory construction. See South
Carolina v. Catawba Indian Tribe, Inc., 476 U. S. 498, 506
(1986).

The judgment of the Court of Appeals is

Affirmed.
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UNITED STATES v». A PARCEL OF LAND, BUILD-
INGS, APPURTENANCES, AND IMPROVEMENTS,
KNOWN AS 92 BUENA VISTA AVENUE,
RUMSON, NEW JERSEY, ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE THIRD CIRCUIT

No. 91-781. Argued October 13, 1992—Decided February 24, 1993

The Government filed an in rem action against the parcel of land on which
respondent’s home is located, alleging that she had purchased the prop-
erty with funds given her by Joseph Brenna that were “the proceeds
traceable” to illegal drug trafficking, and that the property was there-
fore subject to seizure and forfeiture under the Comprehensive Drug
Abuse Prevention and Control Act of 1970, 21 U. S. C. §881(a)(6). The
District Court ruled, among other things, that respondent, who claims
that she had no knowledge of the origins of the funds used to buy her
house, could not invoke the “innocent owner” defense in §881(a)(6),
which provides that “no property shall be forfeited . . ., to the extent
of the interest of an owner, by reason of any act . . . established by that
owner to have been committed . . . without the knowledge or consent of
that owner.” The Court of Appeals remanded on interlocutory appeal,
rejecting the District Court’s reasoning that the innocent owner defense
may be invoked only by persons who are bona fide purchasers for value
and by those who acquired their property interests before the acts giv-
ing rise to the forfeiture took place.

Held: The judgment is affirmed.

937 F. 2d 98, affirmed.

JUSTICE STEVENS, joined by JUSTICE BLACKMUN, JUSTICE O’CON-
NOR, and JUSTICE SOUTER, concluded that an owner’s lack of knowledge
of the fact that her home had been purchased with the proceeds of illegal
drug transactions constitutes a defense to a forfeiture proceeding under
the statute. Pp. 118-131.

(@) The task of construing the statute must be approached with cau-
tion. Although customs, piracy, and revenue laws have long provided
for the official seizure and forfeiture of tangible property used in the
commission of eriminal activity, the statute marked an important expan-
sion of governmental power by authorizing the forfeiture of proceeds
from the sale of illegal goods and by creating an express and novel
protection for innocent owners. Pp. 118-123.
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(b) The statute’s use of the unqualified term “owner” in three places
is sufficiently unambiguous to foreclose any contention that the protec-
tion afforded to innocent owners is limited to bona fide purchasers.
That the funds respondent used to purchase her home were a gift does
not, therefore, disqualify her from claiming that she is such an owner.
P. 123.

(c) Contrary to the Government’s contention, the statute did not vest
ownership in the United States at the moment when the proceeds of the
illegal drug transaction were used to pay the purchase price of the prop-
erty at issue, thereby preventing respondent from ever becoming an
“owner.” Neither of the “relation back” doctrines relied on by the Gov-
ernment—the doctrine embodied in §881(h), which provides that “[a]ll
right, title and interest in property described in subsection (a) . . . shall
vest in the United States upon commission of the act giving rise to
forfeiture under this section,” or the common-law doctrine, under which
a forfeiture decree effectively vests title to the offending res in the Gov-
ernment as of the date of the offending conduct—makes the Govern-
ment an owner of property before forfeiture has been decreed. Assum-
ing that the common-law doctrine applies, it is clear that the fictional
and retroactive vesting of title thereunder is not self-executing, but oc-
curs only when the Government wins a judgment of forfeiture. Until
then, someone else owns the property and may invoke any available
defense, including the assertion that she is an innocent owner. A read-
ing of §881(h) demonstrates that it did not dispense with, but merely
codified, the common-law doctrine and leads to the same result. The
legislative history reveals that §881(h) applies only to property that is
subject to civil forfeiture under §881(a). Although proceeds traceable
to illegal drug transactions are, in § 881(h)’s words, “property described
in subsection” (a)(6), the latter subsection exempts from civil forfeiture
proceeds owned by one unaware of their criminal source and therefore
must allow an assertion of the innocent owner defense before §881(h)
applies. Pp. 123-129.

(d) This Court need not resolve, inter alia, the parties’ dispute as to
the point at which guilty knowledge of the tainted character of property
will deprive a party of an innocent owner defense, because respondent
has assumed the burden of convincing the trier of fact that she had
no knowledge of the alleged source of Brenna’s gift when she received
it. Pp. 129-131.

JUSTICE SCALIA, joined by JUSTICE THOMAS, concluded:

1. While it is true that §881(a)(6)’s “innocent owner” exception pro-
duces the same result as would an “innocent owner” exception to tradi-
tional common-law forfeiture (with its relation-back principle), that con-
clusion cannot be based upon the plurality’s implausible reading of the
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phrase “property described in subsection (a).” Rather, the result
reached in this case is correct because §881(h) is best read as an expres-
sion of the traditional relation-back doctrine, which is a doctrine of ret-
roactive vesting of title that takes effect only upon entry of the judicial
order of forfeiture or condemnation. Under the alternative reading—
that §881(h) provides for immediate, undecreed, secret vesting of title
in the United States at the time of the illegal transaction—either the
plain language of § 881(a)(6)’s innocent-owner provision must be slighted
or the provision must be deprived of all effect. Additionally, the tradi-
tional relation-back principle is the only interpretation of §881(h) that
makes sense within the structure of the applicable customs forfeiture
procedures, under which the Government does not gain title until there
is a forfeiture decree, and provides the only explanation for the textual
distinction between §881(a)(6)’s innocent “owner” and §853’s innocent
“transferee” provisions. Pp. 131-138.

2. There is no proper basis for the plurality’s conclusion that respond-
ent has assumed the burden of proving that she had no knowledge of
the alleged source of Brenna’s gift when she received it, as opposed to
when the illegal acts giving rise to forfeiture occurred. The issue of
what is the relevant time for purposes of determining lack of knowledge
is not fairly included in the question on which the Court granted certio-
rari, and the Court need not resolve it. Pp. 138-139.

STEVENS, J., announced the judgment of the Court and delivered an
opinion, in which BLACKMUN, O’CONNOR, and SOUTER, JJ., joined.
SCALIA, J., filed an opinion concurring in the judgment, in which THOMAS,
J., joined, post, p. 131. KENNEDY, J., filed a dissenting opinion, in which
REHNQUIST, C. J., and WHITE, J., joined, post, p. 139.

Amy L. Wax argued the cause for the United States.
With her on the briefs were Solicitor General Starr, Assist-
ant Attorney General Mueller, Deputy Solicitor General
Roberts, and David T. Shelledy.

James A. Plaisted argued the cause for the respondents.
With him on the briefs was Shalom D. Stone.*

*Briefs of amici curiae urging affirmance were filed for the American
Bankers Association by John J. Gill III and Michael F. Crotty; for the
American Land Title Association et al. by David F. B. Smith; and for
the Federal Home Loan Mortgage Corp. by Diane Marshall Ennist.

Robert A. Ginsburg and Thomas W. Logue filed a brief for the Dade
County Tax Collector et al. as amict curiae.
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JUSTICE STEVENS announced the judgment of the Court
and delivered an opinion, in which JUSTICE BLACKMUN,
JUSTICE O’CONNOR, and JUSTICE SOUTER join.

The question presented is whether an owner’s lack of
knowledge of the fact that her home had been purchased
with the proceeds of illegal drug transactions constitutes a
defense to a forfeiture proceeding under the Comprehensive
Drug Abuse Prevention and Control Act of 1970, §511(a), 84
Stat. 1276, as amended, 21 U. S. C. §881(a)(6).!

I

On April 3, 1989, the Government filed an in rem action
against the parcel of land in Rumson, New Jersey, on which
respondent’s home is located. The verified complaint al-
leged that the property had been purchased in 1982 by re-
spondent with funds provided by Joseph Brenna that were
“the proceeds traceable to an [unlawful] exchange for a
controlled substance,” App. 13, and that the property was
therefore subject to seizure and forfeiture under §881(a)(6),
id., at 15.2

1 The statute provides:
“The following shall be subject to forfeiture to the United States and
no property right shall exist in them:

“(6) All moneys, negotiable instruments, securities, or other things of
value furnished or intended to be furnished by any person in exchange for
a controlled substance in violation of [21 U. S. C. §§801-904], all proceeds
traceable to such an exchange, and all moneys, negotiable instruments,
and securities used or intended to be used to facilitate any violation of
this subchapter, except that no property shall be forfeited under this para-
graph, to the extent of the interest of an owner, by reason of any act or
omission established by that owner to have been committed or omitted
without the knowledge or consent of that owner.”

2See n. 1, supra. The complaint also alleged that the property had
been used in 1986 to facilitate the distribution of proceeds of an illegal
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On April 12, 1989, in an ex parte proceeding, the District
Court determined that there was probable cause to believe
the premises were subject to forfeiture, and issued a sum-
mons and warrant for arrest authorizing the United States
marshal to take possession of the premises. Respondent
thereafter asserted a claim to the property, was granted the
right to defend the action,® and filed a motion for summary
judgment.

During pretrial proceedings, the following facts were es-
tablished. In 1982, Joseph Brenna gave respondent approxi-
mately $240,000 to purchase the home that she and her three
children have occupied ever since. Respondent is the sole
owner of the property. From 1981 until their separation in
1987, she maintained an intimate personal relationship with
Brenna. There is probable cause to believe that the funds
used to buy the house were proceeds of illegal drug traffick-
ing, but respondent swears that she had no knowledge of
its origins.

drug transaction, and was therefore subject to forfeiture pursuant to
§881(a)(7), which provides:

“The following shall be subject to forfeiture to the United States and
no property right shall exist in them:

“(7) All real property, including any right, title, and interest (including
any leasehold interest) in the whole of any lot or tract of land and any
appurtenances or improvements, which is used, or intended to be used, in
any manner or part, to commit, or to facilitate the commission of, a viola-
tion of this subchapter punishable by more than one year’s imprisonment,
except that no property shall be forfeited under this paragraph, to the
extent of an interest of an owner, by reason of any act or omission estab-
lished by that owner to have been committed or omitted without the
knowledge or consent of that owner.”

No issue concerning the Government’s claim under subparagraph (7) is
presented before us.

3The United States Marshals Service entered into an agreement with
respondent that allows her to remain in possession of the property pend-
ing the outcome of the litigation.
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Among the grounds advanced in support of her motion for
summary judgment was the claim that she was an innocent
owner under §881(a)(6). The District Court rejected this
defense for two reasons: First, it ruled that “the innocent
owner defense may only be invoked by those who can demon-
strate that they are bona fide purchasers for value” (empha-
sis in original);* second, the court read the statute to offer
the innocent owner defense only to persons who acquired an
interest in the property before the acts giving rise to the
forfeiture took place.®

Respondent was allowed to take an interlocutory appeal
pursuant to 28 U.S.C. §1292(b). One of the controlling
questions of law presented to the Court of Appeals was:

“Whether an innocent owner defense may be asserted
by a person who is not a bona fide purchaser for value
concerning a parcel of land where the government has
established probable cause to believe that the parcel of
land was purchased with monies traceable to drug pro-
ceeds.” 742 F. Supp. 189, 192 (NJ 1990).

Answering that question in the affirmative, the Court of
Appeals remanded the case to the District Court to deter-
mine whether respondent was, in fact, an innocent owner.

44T find that the claimant cannot successfully invoke the ‘innocent
owner’ defense here, because she admits that she received the proceeds to
purchase the premises as a gift from Mr. Brenna. More particularly, I
find that where, as here, the government has demonstrated probable cause
to believe that property is traceable to proceeds from drug transactions,
the innocent owner defense may only be invoked by those who can demon-
strate that they are bona fide purchasers for value.” 738 F. Supp. 854,
860 (NJ 1990).

5“In particular, the ‘innocent owner defense’ at issue provides that ‘no
property shall be forfeited . . . to the extent of the interest of an owner,
by reason of any act or omission . . . committed or omitted without the
knowledge or consent of that owner.” 21 U.S.C. §881(a)(6) (emphasis
supplied). This language implies that the acts or omissions giving rise to
forfeiture must be committed after the third party acquires a legitimate
ownership interest in the property.” Ibid. (emphasis in original).
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The Court of Appeals refused to limit the innocent owner
defense to bona fide purchasers for value because the plain
language of the statute contains no such limitation,’ because
it read the legislative history as indicating that the term
“owner” should be broadly construed,” and because the dif-
ference between the text of §881(a)(6) and the text of the
criminal forfeiture statute evidenced congressional intent
not to restrict the civil section in the same way.®

The Court of Appeals also rejected the argument that re-
spondent could not be an innocent owner unless she acquired
the property before the drug transaction occurred. In ad-
vancing that argument the Government had relied on the
“relation back” doctrine embodied in § 881(h), which provides
that “[a]ll right, title, and interest in property described in
subsection (a) of this section shall vest in the United States
upon commission of the act giving rise to forfeiture under
this section.” The court held that the relation back doctrine
applied only to “property described in subsection (a)” and
that the property at issue would not fit that description if
respondent could establish her innocent owner defense.
The court concluded that the Government’s interpretation of
§881(h) “would essentially serve to emasculate the innocent
owner defense provided for in section 881(a)(6). No one ob-

6“Despite the appeal of this analysis, the plain language of the innocent
owner provision speaks only in terms of an ‘owner’ and in no way limits
the term ‘owner’ to a bona fide purchaser for value.” 937 F. 2d 98, 101
(CA3 1991).

"“Furthermore, in United States v. Parcel of Real Property Known as
6109 Grubb Road, 836 F. 2d 618 (3d Cir. 1989), we determined, after re-
viewing the legislative history of section 881(a)(6), that ‘the term “owner”
should be broadly interpreted to include any person with a recognizable
legal or equitable interest in the property seized.” Id. at 625 n. 4 (quoting
1978 U. S. Code Cong. & Admin. News at 9522-23).” Id., at 101-102.

8“Moreover, as the district court pointed out, the criminal forfeiture
statute, section 853, is explicitly limited to bona fide purchasers for value,
while in section 881 Congress omitted such limiting language. We believe
that such a difference was intended by Congress.” Ibid.
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taining property after the occurrence of the drug trans-
action—including a bona fide purchase for value—would be
eligible to offer an innocent owner defense on his behalf.”
937 F. 2d 98, 102 (CA3 1991).

The conflict between the decision of the Court of Appeals
and decisions of the Fourth and Tenth Circuits, see In re One
1985 Nissan, 889 F. 2d 1317 (CA4 1989); Eggleston v. Colo-
rado, 873 F. 2d 242, 245-248 (CA10 1989), led us to grant
certiorari, 503 U. S. 905 (1992). We now affirm.

II

Laws providing for the official seizure and forfeiture of
tangible property used in criminal activity have played an
important role in the history of our country. Colonial courts
regularly exercised jurisdiction to enforce English and local
statutes authorizing the seizure of ships and goods used in
violation of customs and revenue laws.” Indeed, the misuse

9“Long before the adoption of the Constitution the common law courts
in the Colonies—and later in the states during the period of Confedera-
tion—were exercising jurisdiction in rem in the enforcement of forfeiture
statutes. Like the Exchequer, in cases of seizure on navigable waters
they exercised a jurisdiction concurrently with the courts of admiralty.
But the vice-admiralty courts in the Colonies did not begin to function
with any real continuity until about 1700 or shortly afterward. See An-
drews, Vice-Admiralty Courts in the Colonies, in Records of the Vice-
Admiralty Court of Rhode Island, 1617-1752 (ed. Towle, 1936), p. 1; An-
drews, The Colonial Period of American History, vol. 4, ch. 8; Harper, The
English Navigation Laws, ch. 15; Osgood, the American Colonies in the
18th Century, vol. 1, pp. 185-222, 299-303. By that time, the jurisdiction
of common law courts to condemn ships and cargoes for violation of the
Navigation Acts had been firmly established, apparently without question,
and was regularly exercised throughout the colonies. In general the suits
were brought against the vessel or article to be condemned, were tried by
jury, closely followed the procedure in Exchequer, and if successful re-
sulted in judgments of forfeiture or condemnation with a provision for
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of the hated general warrant is often cited as an important
cause of the American Revolution.!”

The First Congress enacted legislation authorizing the
seizure and forfeiture of ships and cargos involved in cus-
toms offenses.!! Other statutes authorized the seizure of
ships engaged in piracy.’? When a ship was engaged in acts
of “piratical aggression,” it was subject to confiscation
notwithstanding the innocence of the owner of the vessel.!®

sale.” C. J. Hendry Co. v. Moore, 318 U.S. 133, 139-140 (1943) (foot-
notes omitted).

0Writing for the Court in Stanford v. Texas, 379 U.S. 476, 481-482
(1965), Justice Stewart explained: “Vivid in the memory of the newly inde-
pendent Americans were those general warrants known as writs of assist-
ance under which officers of the Crown had so bedeviled the colonists.
The hated writs of assistance had given customs officials blanket authority
to search where they pleased for goods imported in violation of the British
tax laws. They were denounced by James Otis as ‘the worst instrument
of arbitrary power, the most destructive of English liberty, and the funda-
mental principles of law, that ever was found in an English law book,’
because they placed ‘the liberty of every man in the hands of every petty
officer.” The historic occasion of that denunciation, in 1761 at Boston, has
been characterized as ‘perhaps the most prominent event which inaugu-
rated the resistance of the colonies to the oppressions of the mother coun-
try. “Then and there,” said John Adams, “then and there was the first
scene of the first act of opposition to the arbitrary claims of Great Britain.
Then and there the child Independence was born.”’ Boyd v. United
States, 116 U. S. 616, 625.”

11 See, e. g., §812, 36, 1 Stat. 39, 47; §§13, 14, 22, 27, 67, 1 Stat. 157-159,
161, 163-164, 176.

2See The Palmyra, 12 Wheat. 1, 8 (1827).

18“The next question is, whether the innocence of the owners can with-
draw the ship from the penalty of confiscation under the act of Congress.
Here, again, it may be remarked that the act makes no exception whatso-
ever, whether the aggression be with or without the co-operation of the
owners. The vessel which commits the aggression is treated as the of-
fender, as the guilty instrument or thing to which the forfeiture attaches,
without any reference whatsoever to the character or conduct of the
owner. The vessel or boat (says the act of Congress) from which such
piratical aggression, &c., shall have been first attempted or made shall be
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Later statutes involved the seizure and forfeiture of dis-
tilleries and other property used to defraud the United
States of tax revenues from the sale of alcoholic beverages.
See, e. g., United States v. Stowell, 133 U. S. 1, 11-12 (1890).
In these cases, as in the piracy cases, the innocence of the
owner of premises leased to a distiller would not defeat a
decree of condemnation based on the fraudulent conduct of
the lessee.'

condemned. Nor is there any thing new in a provision of this sort. It is
not an uncommon course in the admiralty, acting under the law of nations,
to treat the vessel in which or by which, or by the master or crew thereof,
a wrong or offense has been done as the offender, without any regard
whatsoever to the personal misconduct or responsibility of the owner
thereof. And this is done from the necessity of the case, as the only ade-
quate means of suppressing the offence or wrong, or insuring an indemnity
to the injured party. The doctrine also is familiarly applied to cases of
smuggling and other misconduct under our revenue laws; and has been
applied to other kindred cases, such as cases arising on embargo and non-
intercourse acts. In short, the acts of the master and crew, in cases of
this sort, bind the interest of the owner of the ship, whether he be innocent
or guilty; and he impliedly submits to whatever the law denounces as a
forfeiture attached to the ship by reason of their unlawful or wanton
wrongs.”  Harmony v. United States, 2 How. 210, 233-234 (1844).

“4“Beyond controversy, the title of the premises and property was in
the claimant; and it is equally certain that he leased the same to the lessee
for the purposes of a distillery, and with the knowledge that the lessee
intended to use the premises to carry on that business, and that he did
use the same for that purpose.

“Fraud is not imputed to the owner of the premises; but the evidence
and the verdict of the jury warrant the conclusion that the frauds charged
in the information were satisfactorily proved, from which it follows that
the decree of condemnation is correct, if it be true, as heretofore explained,
that it was the property and not the claimant that was put to trial under
the pleadings; and we are also of the opinion that the theory adopted by
the court below, that, if the lessee of the premises and the operator of the
distillery committed the alleged frauds, the government was entitled to a
verdict, even though the jury were of the opinion that the claimant was
ignorant of the fraudulent acts or omissions of the distiller.” Dobbins’s
Distillery v. United States, 96 U. S. 395, 403-404 (1878).
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In all of these early cases the Government’s right to take
possession of property stemmed from the misuse of the prop-
erty itself. Indeed, until our decision in Warden, Md. Peni-
tentiary v. Hayden, 387 U. S. 294 (1967), the Government had
power to seize only property that “‘the private citizen was
not permitted to possess.””® The holding in that case that
the Fourth Amendment did not prohibit the seizure of “mere
evidence” marked an important expansion of governmental
power. See Zurcher v. Stanford Daily, 436 U. S. 547, 577-
580 (1978) (STEVENS, J., dissenting).

The decision by Congress in 1978 to amend the Compre-
hensive Drug Abuse Prevention and Control Act of 1970, 84
Stat. 1236, to authorize the seizure and forfeiture of proceeds
of illegal drug transactions, see 92 Stat. 3777, also marked an
important expansion of governmental power.!® Before that
amendment, the statute had authorized forfeiture of only the

15“Thus stolen property—the fruits of crime—was always subject to
seizure. And the power to search for stolen property was gradually ex-
tended to cover ‘any property which the private citizen was not permitted
to possess,” which included instrumentalities of crime (because of the early
notion that items used in crime were forfeited to the State) and contra-
band. Kaplan, Search and Seizure: A No-Man’s Land in the Criminal
Law, 49 Calif. L. Rev. 474, 475. No separate governmental interest in
seizing evidence to apprehend and convict criminals was recognized; it
was required that some property interest be asserted. The remedial
structure also reflected these dual premises. Trespass, replevin, and the
other means of redress for persons aggrieved by searches and seizures,
depended upon proof of a superior property interest. And since a lawful
seizure presupposed a superior claim, it was inconceivable that a person
could recover property lawfully seized.” Warden v. Hayden, 387 U.S.,
at 303-304.

16 A precedent for this expansion had been established in 1970 by the
Racketeer Influenced and Corrupt Organizations Act (RICO), see 18
U.S.C. §1963(a). Even RICO, however, did not specifically provide for
the forfeiture of “proceeds” until 1984, when Congress added § 1963(a)(3)
to resolve any doubt whether it intended the statute to reach so far. See
S. Rep. No. 98-225, pp. 191-200 (1983); Russello v. United States, 464 U. S.
16 (1983).
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illegal substances themselves and the instruments by which
they were manufactured and distributed.'” The original for-
feiture provisions of the 1970 statute had closely paralleled
the early statutes used to enforce the customs laws, the pi-
racy laws, and the revenue laws: They generally authorized
the forfeiture of property used in the commission of criminal
activity, and they contained no innocent owner defense.
They applied to stolen goods, but they did not apply to pro-
ceeds from the sale of stolen goods. Because the statute,
after its 1978 amendment, does authorize the forfeiture of
such proceeds and also contains an express and novel protec-

1"Section 511(a) of the 1970 Act, 84 Stat. 1276, provided:

“The following shall be subject to forfeiture to the United States and no
property right shall exist in them:

“(1) All controlled substances which have been manufactured, distrib-
uted, dispensed, or acquired in violation of this title.

“(2) All raw materials, products, and equipment of any kind which are
used, or intended for use, in manufacturing, compounding, processing, de-
livering, importing, or exporting any controlled substance in violation of
this title.

“(3) All property which is used, or intended for use, as a container for
property described in paragraph (1) or (2).

“(4) All conveyances, including aircraft, vehicles, or vessels, which are
used, or are intended for use, to transport, or in any manner to facilitate
the transportation, sale, receipt, possession, or concealment of property
described in paragraph (1) or (2), except that—

“(A) no conveyance used by any person as a common carrier in the
transaction of business as a common carrier shall be forfeited under the
provisions of this section unless it shall appear that the owner or other
person in charge of such conveyance was a consenting party or privy to a
violation of this title or title III; and

“(B) no conveyance shall be forfeited under the provisions of this section
by reason of any act or omission established by the owner thereof to have
been committed or omitted by any person other than such owner while
such conveyance was unlawfully in the possession of a person other than
the owner in violation of the criminal laws of the United States, or of
any State.

“(5) All books, records, and research, including formulas, microfilm,
tapes, and data which are used, or intended for use, in violation of this
title.”
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tion for innocent owners, we approach the task of construing
it with caution.
II1

The Court of Appeals correctly concluded that the protec-
tion afforded to innocent owners is not limited to bona fide
purchasers. The text of the statute is the strongest support
for this conclusion. The statute authorizes the forfeiture of
moneys exchanged for a controlled substance, and “all pro-
ceeds traceable to such an exchange,” with one unequivocal
exception:

“[N]Jo property shall be forfeited under this paragraph,
to the extent of the interest of an owner, by reason of
any act or omission established by that owner to have
been committed or omitted without the knowledge or
consent of that owner.” 21 U. S. C. §881(a)(6).

The term “owner” is used three times and each time it is
unqualified. Such language is sufficiently unambiguous to
foreclose any contention that it applies only to bona fide pur-
chasers. Presumably that explains why the Government
does not now challenge this aspect of the Court of Appeals’
ruling.

That the funds respondent used to purchase her home
were a gift does not, therefore, disqualify respondent from
claiming that she is an owner who had no knowledge of the
alleged fact that those funds were “proceeds traceable” to
illegal sales of controlled substances. Under the terms of
the statute, her status would be precisely the same if, instead
of having received a gift of $240,000 from Brenna, she had
sold him a house for that price and used the proceeds to buy
the property at issue.

v

Although the Government does not challenge our interpre-
tation of the statutory term “owner,” it insists that respond-
ent is not the “owner” of a house she bought in 1982 and has
lived in ever since. Indeed, it contends that she never has
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been the owner of this parcel of land because the statute
vested ownership in the United States at the moment when
the proceeds of an illegal drug transaction were used to pay
the purchase price. In support of its position, the Govern-
ment relies on both the text of the 1984 amendment to the
statute and the common-law relation back doctrine. We
conclude, however, that neither the amendment nor the
common-law rule makes the Government an owner of prop-
erty before forfeiture has been decreed.

In analyzing the Government’s relation back argument, it
is important to remember that respondent invokes the inno-
cent owner defense against a claim that proceeds traceable
to an illegal transaction are forfeitable. The Government
contends that the money that Brenna received in exchange
for narcotics became Government property at the moment
Brenna received it and that respondent’s house became Gov-
ernment property when that tainted money was used in its
purchase. Because neither the money nor the house could
have constituted forfeitable proceeds until after an illegal
transaction occurred, the Government’s submission would
effectively eliminate the innocent owner defense in almost
every imaginable case in which proceeds could be forfeited.
It seems unlikely that Congress would create a meaningless
defense. Moreover, considering that a logical application of
the Government’s submission would result in the forfeiture
of property innocently acquired by persons who had been
paid with illegal proceeds for providing goods or services to
drug traffickers,'® the burden of persuading us that Congress
intended such an inequitable result is especially heavy.

18 At oral argument the Government suggested that a narrow interpre-
tation of the word “proceeds” would “probably” prevent this absurdity.
See Tr. of Oral Arg. 27. The Government’s brief, however, took the un-
equivocal position that the statute withholds the innocent owner defense
from anyone who acquires proceeds after the illegal transaction took place.
See Brief for United States 10, 21, 25, 27.
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The Government recognizes that the 1984 amendment did
not go into effect until two years after respondent acquired
the property at issue in this case. It therefore relies heavily
on the common-law relation back doctrine applied to in rem
forfeitures. That doctrine applied the fiction that property
used in violation of law was itself the wrongdoer that must
be held to account for the harms it had caused.'” Because
the property, or “res,” was treated as the wrongdoer, it was
appropriate to regard it as the actual party to the in rem
forfeiture proceeding. Under the relation back doctrine, a
decree of forfeiture had the effect of vesting title to the of-
fending res in the Government as of the date of its offending
conduct. Because we are not aware of any common-law
precedent for treating proceeds traceable to an unlawful ex-
change as a fictional wrongdoer subject to forfeiture, it is not
entirely clear that the common-law relation back doctrine is
applicable. Assuming that the doctrine does apply, how-
ever, it is nevertheless clear that under the common-law rule
the fictional and retroactive vesting was not self-executing.

Chief Justice Marshall explained that forfeiture does not
automatically vest title to property in the Government:

“It has been proved, that in all forfeitures accruing at
common law, nothing vests in the government until some
legal step shall be taken for the assertion of its right,
after which, for many purposes, the doctrine of relation
carries back the title to the commission of the offence.”
United States v. Grundy, 3 Cranch 337, 350-351 (1806).2°

¥ See Calero-Toledo v. Pearson Yacht Leasing Co., 416 U. S. 663, 680—
684 (1974).

20Tn his dissent, JUSTICE KENNEDY advocates the adoption of a new
common-law rule that would avoid the need to construe the terms of the
statute that created the Government’s right to forfeit proceeds of drug
transactions. Under his suggested self-executing rule, patterned after an
amalgam of the law of trusts and the law of secured transactions, the
Government would be treated as the owner of a secured or beneficial inter-
est in forfeitable proceeds even before a decree of forfeiture is entered.
The various authorities that he cites support the proposition that if such
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The same rule applied when a statute (a statute that con-
tained no specific relation back provision) authorized the
forfeiture. In a passage to which the Government has re-
ferred us,?! we stated our understanding of how the Govern-
ment’s title to forfeited property relates back to the moment
of forfeitability:

“By the settled doctrine of this court, whenever a
statute enacts that upon the commission of a certain act
specific property used in or connected with that act shall
be forfeited, the forfeiture takes effect immediately
upon the commission of the act; the right to the property
then vests in the United States, although their title is
not perfected until judicial condemnation; the forfeit-
ure constitutes a statutory transfer of the right to the
United States at the time the offence is committed; and

an interest exists, it may be extinguished by a sale to a bona fide pur-
chaser; they provide no support for the assumption that such an interest
springs into existence independently. As a matter of common law, his
proposal is inconsistent with Chief Justice Marshall’'s statement that
“nothing vests in the government until some legal step shall be taken,”
and with the cases cited by JUSTICE SCALIA, post, at 132. As a matter of
statutory law, it is improper to rely on § 881(a) as the source of the Govern-
ment’s interest in proceeds without also giving effect to the statutory
language defining the scope of that interest. That a statutory provision
contains “puzzling” language, or seems unwise, is not an appropriate rea-
son for simply ignoring its text.

JUsTICE KENNEDY’s dramatic suggestion that our construction of the
1984 amendment “rips out,” post, at 145, the “centerpiece of the Nation’s
drug enforcement laws,” post, at 144, rests on what he characterizes as
the “safe” assumption that the innocent owner defense would be available
to “an associate” of a criminal who could “shelter the proceeds from forfeit-
ure, to be reacquired once he is clear from law enforcement authorities,”
ibid. As a matter of fact, forfeitable proceeds are much more likely to be
possessed by drug dealers themselves than by transferees sufficiently re-
mote to qualify as innocent owners; as a matter of law, it is quite clear
that neither an “associate” in the criminal enterprise nor a temporary
custodian of drug proceeds would qualify as an innocent owner; indeed,
neither would a sham bona fide purchaser.

21 See Pet. for Cert. 9-10; Brief for United States 17.
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the condemnation, when obtained, relates back to that
time, and avoids all intermediate sales and alienations,
even to purchasers in good faith.” United States v.
Stowell, 133 U. S., at 16-17 (emphases added).

If the Government wins a judgment of forfeiture under the
common-law rule—which applied to common-law forfeitures
and to forfeitures under statutes without specific relation
back provisions—the vesting of its title in the property re-
lates back to the moment when the property became forfeit-
able. Until the Government does win such a judgment,
however, someone else owns the property. That person may
therefore invoke any defense available to the owner of the
property before the forfeiture is decreed.

In this case a statute allows respondent to prove that she
is an innocent owner. And, as the Chief Justice further ex-
plained in Grundy, if a forfeiture is authorized by statute,
“the rules of the common law may be dispensed with,” 3
Cranch, at 351. Congress had the opportunity to dispense
with the common-law doctrine when it enacted §881(h); as
we read that subsection, however, Congress merely codified
the common-law rule. Because that rule was never applied
to the forfeiture of proceeds, and because the statute now
contains an innocent owner defense, it may not be immedi-
ately clear that they lead to the same result.

The 1984 amendment provides:

“All right, title, and interest in property described in
subsection (a) of this section shall vest in the United
States upon commission of the act giving rise to forfeit-
ure under this section.” 21 U. S. C. §881(h).

Because proceeds traceable to illegal drug transactions are
a species of “property described in subsection (a),” the Gov-
ernment argues that this provision has the effect of prevent-
ing such proceeds from becoming the property of anyone
other than the United States. The argument fails.
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Although proceeds subject to §881(h) are “described” in
the first part of subsection (a)(6), the last clause of that sub-
section exempts certain proceeds—proceeds owned by one
unaware of their criminal source—from forfeiture. As the
Senate Report on the 1984 amendment correctly observed,
the amendment applies only to “property which is subject to
civil forfeiture under section 881(a).”?? Under §881(a)(6),
the property of one who can satisfy the innocent owner de-
fense is not subject to civil forfeiture. Because the success
of any defense available under § 881(a) will necessarily deter-
mine whether §881(h) applies, §881(a)(6) must allow an as-
sertion of the defense before §881(h) applies.?®

2The Report provides:

“Section 306 also adds two new subsections at the end of section 881.
The first provides that all right, title, and interest in property which is
subject to civil forfeiture under section 881(a) vests in the United States
upon the commission of the acts giving rise to the forfeiture.” S. Rep.
No. 98-225, p. 215 (1983) (emphasis added).

#The logic of the Government’s argument would apparently apply as
well to the innocent owner defense added to the statute in 1988. That
amendment provides, in part:

“[NTJo conveyance shall be forfeited under this paragraph to the extent
of an interest of an owner, by reason of any act or omission established by
that owner to have been committed or omitted without the knowledge,
consent, or willful blindness of the owner.” §6075(3)(C), 102 Stat. 4324.
That amendment presumably was enacted to protect lessors like the owner
whose yacht was forfeited in a proceeding that led this Court to observe:

“It therefore has been implied that it would be difficult to reject the consti-
tutional claim of an owner whose property subjected to forfeiture had been
taken from him without his privity or consent. See, [Peisch v. Ware, 4
Cranch 347, 364 (1808)]; Goldsmith-Grant Co. v. United States, 254 U. S.,
at 512; United States v. One Ford Coupe Automobile, 272 U. S., at 333;
Van Oster v. Kansas, 272 U. S., at 467. Similarly, the same might be said
of an owner who proved not only that he was uninvolved in and unaware
of the wrongful activity, but also that he had done all that reasonably
could be expected to prevent the proscribed use of his property; for, in
that circumstance, it would be difficult to conclude that forfeiture served
legitimate purposes and was not unduly oppressive. Cf. Armstrong v.
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Therefore, when Congress enacted this innocent owner de-
fense, and then specifically inserted this relation back provi-
sion into the statute, it did not disturb the common-law
rights of either owners of forfeitable property or the Govern-
ment. The common-law rule had always allowed owners to
invoke defenses made available to them before the Govern-
ment’s title vested, and after title did vest, the common-law
rule had always related that title back to the date of the
commission of the act that made the specific property forfeit-
able. Our decision denies the Government no benefits of the
relation back doctrine. The Government cannot profit from
the common-law doctrine of relation back until it has ob-
tained a judgment of forfeiture. And it cannot profit from
the statutory version of that doctrine in §881(h) until re-
spondent has had the chance to invoke and offer evidence to
support the innocent owner defense under § 881(a)(6).

v

As a postseript we identify two issues that the parties
have addressed, but that need not be decided.

The Government has argued that the Court of Appeals’
construction of the statute is highly implausible because it
would enable a transferee of the proceeds of an illegal ex-
change to qualify as an innocent owner if she was unaware
of the illegal transaction when it occurred but learned about
it before she accepted the forfeitable proceeds. Respondent
disputes this reading of the statute and argues that both leg-
islative history and common sense suggest that the trans-
feree’s lack of knowledge must be established as of the time
the proceeds at issue are transferred.?* Moreover, whether

United States, 364 U. S. 40, 49 (1960).” Calero-Toledo v. Pearson Yacht
Leasing Co., 416 U. S., at 689-690 (footnote omitted).

24 See Brief for Respondent 31-32, 37-38; Tr. of Oral Arg. 38. The sev-
eral amici make the same point, see Brief for American Bankers Associa-
tion as Amicus Curiae 15; Brief for Federal Home Loan Mortgage Corpo-
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or not the text of the statute is sufficiently ambiguous to
justify resort to the legislative history, equitable doctrines
may foreclose the assertion of an innocent owner defense by
a party with guilty knowledge of the tainted character of the
property. In all events, we need not resolve this issue in
this case; respondent has assumed the burden of convincing
the trier of fact that she had no knowledge of the alleged
source of Brenna’s gift in 1982, when she received it.?> In
its order denying respondent’s motion for summary judg-
ment, the District Court assumed that respondent could
prove what she had alleged, as did the Court of Appeals in
allowing the interlocutory appeal from that order. We
merely decide, as did both of those courts, whether her as-
serted defense was insufficient as a matter of law.%

At oral argument, the Government also suggested that the
statutory reference to “all proceeds traceable to such an ex-
change” is subject to a narrowing construction that might
avoid some of the harsh consequences suggested in the vari-
ous amici briefs expressing concerns about the impact of the
statute on real estate titles. See Tr. of Oral Arg. 5-10, 19—
25. If a house were received in exchange for a quantity of
illegal substances and that house were in turn exchanged for
another house, would the traceable proceeds consist of the
first house, the second house, or both, with the Government
having an election between the two? Questions of this char-

ration as Amicus Curiae 11-12; Brief for American Land Title Association
et al. as Amici Curiae 11-12; Brief for Dade County Tax Collector et al.
as Amici Curiae 16-17.

% “The statute should be read to require that the owner assert his lack
of knowledge of the criminal transaction at the time of the transfer. Since
Goodwin did not have any knowledge of the alleged criminal transaction
until long after the transfer, she should be protected by the innocent
owner clause.” Brief for Respondent 37-38.

26 If she can show that she was unaware of the illegal source of the funds
at the time Brenna transferred them to her, then she was necessarily
unaware that they were the profits of an illegal transaction at the time of
the transaction itself.
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acter are not embraced within the issues that we granted
certiorari to resolve, however, and for that reason, see Yee
v. Escondido, 503 U. S. 519, 535-538 (1992), we express no
opinion concerning the proper construction of that statu-
tory term.

The judgment of the Court of Appeals is affirmed.

It is so ordered.

JUSTICE SCALIA, with whom JUSTICE THOMAS joins,
concurring in the judgment.

I am in accord with much of the plurality’s reasoning, but
cannot join its opinion for two reasons. First, while I agree
that the “innocent owner” exception in this case produces
the same result as would an “innocent owner” exception to
traditional common-law forfeiture (with its relation-back
principle), I do not reach that conclusion through the plural-
ity’s reading of the phrase “property described in subsection
(a),” see ante, at 127-129, which seems to me implausible.
Second, I see no proper basis for the plurality’s concluding
that “respondent has assumed the burden of convincing the
trier of fact that she had no knowledge of the alleged source
of Brenna’s gift in 1982, when she received it,” ante, at 130.

I

The Government’s argument in this case has rested on the
fundamental misconception that, under the common-law
relation-back doctrine, all rights and legal title to the prop-
erty pass to the United States “at the moment of illegal use.”
Brief for United States 16. Because the Government be-
lieves that the doctrine operates at the time of the illegal
act, it finds the term “relation back” to be “something of a
misnomer.” Ibid. But the name of the doctrine is not
wrong; the Government’s understanding of it is. It is a doc-
trine of retroactive vesting of title that operates only upon
entry of the judicial order of forfeiture or condemnation:
“[TThe decree of condemnation when entered relates back to



132 UNITED STATES ». PARCEL OF RUMSON, N. J,, LAND

SCALIA, J., concurring in judgment

the time of the commission of the wrongful acts, and takes
date from the wrongful acts and not from the date of the
sentence or decree.” Henderson’s Distilled Spirits, 14
Wall. 44, 56 (1872). “While, under the statute in question, a
judgment of forfeiture relates back to the date of the offense
as proved, that result follows only from an effective judg-
ment of condemnation.” Motlow v. State ex rel. Koeln, 295
U.S. 97, 99 (1935). The relation-back rule applies only “in
cases where the [Government’s] title hals] been consummated
by seizure, suit, and judgment, or decree of condemnation,”
Confiscation Cases, 7 Wall. 454, 460 (1869), whereupon “the
doctrine of relation carries back the title to the commission
of the offense,” United States v. Grundy, 3 Cranch 337, 350—
351 (1806) (Marshall, C. J.) (emphasis added). See also
United States v. Stowell, 133 U.S. 1, 16-17 (1890), quoted
ante, at 126-1217.

Though I disagree with the Government as to the meaning
of the common-law doctrine, I agree with the Government
that the doctrine is embodied in the statute at issue here.
The plurality, if I understand it correctly, does not say that,
but merely asserts that in the present case the consequence
of applying the statutory language is to produce the same
result that an “innocent owner” exception under the
common-law rule would produce. Title 21 U.S. C. §881(h)
provides: “All right, title, and interest in property described
in subsection (a) of this section shall vest in the United
States upon commission of the act giving rise to forfeiture
under this section.” The plurality would read the phrase
“property described in subsection (a)” as not encompassing
any property that is protected from forfeiture by the “inno-
cent owner” provision of §881(a)(6). It proceeds to reason
that since, therefore, the application of subsection (a)(6) must
be determined before subsection (h) can be fully applied, re-
spondent must be considered an “owner” under that provi-
sion—just as she would have been considered an “owner”
(prior to decree of forfeiture) at common law.
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I would not agree with the plurality’s conclusion, even if I
agreed with the premises upon which it is based. The fact
that application of subsection (a)(6) must be determined be-
fore subsection (h) can be fully applied simply does not es-
tablish that the word “owner” in subsection (a)(6) must be
deemed to include (as it would at common law) anyone who
held title prior to the actual decree of forfeiture. To assume
that is simply to beg the question. Besides the fact that
its conclusion is a non sequitur, the plurality’s premises are
mistaken. To begin with, the innocent-owner provision in
subsection (a)(6) does not insulate any “property described”
in subsection (a)(6) from forfeiture; it protects only the “in-
terest” of certain owners in any of the described property.
But even if it could be regarded as insulating some “property
described” from forfeiture, that property would still be cov-
ered by subsection (h), which refers to “property described,”
not “property forfeited.” In sum, I do not see how the plu-
rality can, solely by focusing on the phrase “property de-
scribed in subsection (a),” establish that the word “owner”
in subsection (a) includes persons holding title after the
forfeiture-producing offense.

The Government agrees with me that §881(h) “covers all
‘property described in subsection (a),” including property so
described that is nonetheless exempted from forfeiture be-
cause of the innocent owner defense.” Brief for United
States 29. That position is quite incompatible, however,
with the Government’s contention that §881(h) operates at
the time of the wrongful act, since if both were true no one
would be protected under the plain language of the innocent-
owner provision. In the Government’s view, the term
“owner” in §881(a)(6) refers to individuals “who owned the
seized assets before those assets were ever tainted by
involvement in drug transactions.” Id., at 21. But if
§881(h) operates immediately to vest in the Government
legal title to all property described in § 881(a), even that class
of “owners” would be immediately divested of their property
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interests and would be at most “former owners” at the time
of forfeiture proceedings. Because of this difficulty, the
Government is forced to argue that the word “owner” in
§881(a)(6) should be interpreted to mean “former owner.”
Reply Brief for United States 5. Thus, if §881(h) operates
at the time of the illegal transaction as the Government con-
tends, either the plain language of the innocent-owner provi-
sion must be slighted or the provision must be deprived of
all effect. This problem does not exist if §881(h) is read to
be, not an unheard-of provision for immediate, undecreed,
secret vesting of title in the United States, but rather an
expression of the traditional relation-back doctrine—stating
when title shall vest if forfeiture is decreed. On that hy-
pothesis, the person holding legal title is genuinely the
“owner” at the time (prior to the decree of forfeiture) that
the court applies §881(a)(6)’s innocent-owner provision.

I acknowledge that there is some textual difficulty with
the interpretation I propose as well: §881(h) says that title
“shall vest in the United States upon commission of the act
giving rise to forfeiture,” and I am reading it to say that title
“shall vest in the United States upon forfeiture, effective as
of commission of the act giving rise to forfeiture.” The for-
mer is certainly an imprecise way of saying the latter. But
it is, I think, an imprecision one might expect in a legal cul-
ture familiar with retroactive forfeiture, and less of an im-
precision than any of the other suggested interpretations re-
quire. Moreover, this interpretation locates the imprecision
within a phrase where clear evidence of imprecision exists,
since §881(h)’s statement that “all right . . . shall vest in the
United States” flatly contradicts the statement in §881(a)
that “[t]he following shall be subject to forfeiture to the
United States.” What the United States already owns can-
not be forfeited to it.

This interpretation of §881(h) is the only one that makes
sense within the structure of the statutory forfeiture proce-
dures. Subsection 881(d) provides that forfeitures under
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§ 881 are governed by the procedures applicable to “summary
and judicial forfeiture, and condemnation of property for vio-
lation of the customs laws,” set forth in 19 U. S. C. §1602 et
seq. It is clear from these procedures that the Government
does not gain title to the property until there is a decree of
forfeiture. Section 1604, for example, requires the Attorney
General to commence proceedings in district court where
such proceedings are “necessary” “for the recovery” of a for-
feiture. See United States v. $8,850, 461 U. S. 555, 557-558,
and n. 2 (1983) (detailing circumstances requiring judicial for-
feiture proceedings). If, however, legal title to the property
actually vested in the United States at the time of the illegal
act, judicial forfeiture proceedings would never be “neces-
sary.” Under the customs forfeiture procedures the United
States can, in certain limited circumstances, obtain title to
property by an Executive declaration of forfeiture. The
statute provides that such an Executive “declaration of for-
feiture . . . shall have the same force and effect as a final
decree and order of forfeiture in a judicial forfeiture proceed-
ing in a district court of the United States,” and then speci-
fies what that effect is: “Title shall be deemed to vest in the
United States . . . from the date of the act for which the
forfeiture was incurred.” 19 U.S.C. §1609(b) (emphasis
added). Finally, if the Government’s construction of § 881(h)
were correct, the statute-of-limitations provision, 19 U. S. C.
§1621,! would need to state that title reverts to the former
owners of the property, rather than (as it does) simply limit

!In the proceedings below, the Government argued that § 1621 was the
relevant statute of limitations for § 881 and the Court of Appeals agreed.
See Brief for United States, Plaintiff-Appellee in No. 90-5823 (CA3),
pp- 19-23; App. to Pet. for Cert. 14a-15a. That ruling was not appealed
and is consistent with other authority. See United States v. One Parcel
of Real Property, 2401 S. Claremont, Independence, Mo., 724 F. Supp. 670,
673 (WD Mo. 1989). See also United States v. $8,850, 461 U. S. 555, 563,
n. 13 (1983) (forfeiture statute not specifying procedures to be used held
to incorporate statute of limitations in § 1621).
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the right of the United States to institute an “action to re-
cover” a forfeiture.?

The traditional operation of the relation-back doctrine
also explains the textual difference between §881(a)(6)’s
innocent-“owner” and §853’s innocent-“transferee” provi-
sions—a difference on which the Government relies heavily.
See Brief for United States 31-35; Reply Brief for United
States 10-11. Section 853, which provides for forfeiture of
drug-related assets in connection with criminal convictions,
uses the term “transferee”—not “owner”—to protect the in-
terests of persons who acquire property after the illegal act
has occurred.®> The Government contends that the reason
for this variance is that the term “owner” simply does not
cover persons acquiring interests after the illegal act. That
explanation arrives under a cloud of suspicion, since it is im-
possible to imagine (and the Government was unable to sug-
gest) why Congress would provide greater protection for
postoffense owners (or “transferees”) in the context of crimi-
nal forfeitures. The real explanation, I think, is that the
term “owner” could not accurately be used in the context of

2Section 881(d) provides that the customs procedures are applicable only
to the extent “not inconsistent with the provisions [of §881]"—so one
might argue that the provisions I have discussed in this paragraph, to the
extent contrary to the Government’s interpretation of § 881(h), are simply
inapplicable. That disposition is theoretically possible but not likely, since
it produces massive displacement of not merely the details but the funda-
mental structure of the referenced forfeiture procedures.

3Title 21 U. 8. C. §853(c) provides:

“All right, title, and interest in property described in subsection (a) of
this section vests in the United States upon the commission of the act
giving rise to forfeiture under this section. Any such property that is
subsequently transferred to a person other than the defendant may be the
subject of a special verdict of forfeiture and thereafter shall be ordered
forfeited to the United States, unless the transferee establishes in a hear-
ing pursuant to subsection (n) of this section that he is a bona fide pur-
chaser for value of such property who at the time of purchase was reason-
ably without cause to believe that the property was subject to forfeiture
under this section.”
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§853 because third parties can assert their property rights
under that section only “[f]ollowing the entry of an order of
forfeiture.” 21 U. S. C. §853(n). See also §853(k) (prohibit-
ing third parties from intervening to vindicate their property
interests except as provided in subsection (n)). Thus, at the
time the third-party interests are being adjudicated, the
relation-back doctrine has already operated to carry back the
title of the United States to the time of the act giving rise
to the forfeiture, and the third parties have been divested
of their property interests. See §853(c) (codifying the
relation-back principle for criminal forfeiture). Indeed, if
the court finds that the transferee has a valid claim under the
statute, it must “amend the order of forfeiture.” §853(n)(6).
The owner/transferee distinction is found in other provi-
sions throughout the United States Code, and the traditional
relation-back doctrine provides the only explanation for it.
While Congress has provided for the protection of “owners”
in many other forfeiture statutes, see, e.g., 15 U.S.C.
§ 715f(a) (allowing court to order the return of oil subject to
forfeiture “to the owner thereof”); 16 U. S. C. §2409(c) (per-
mitting the “owner” of property seized for forfeiture to re-
cover it, pendente lite, by posting bond); §2439(c) (same); 18
U.S.C. §512(a) (permitting the “owner” of motor vehicle
with altered identification number to avoid forfeiture by
proving lack of knowledge), it consistently protects “trans-
ferees” in criminal forfeiture statutes that follow the proce-
dure set forth in § 853: forfeiture first, claims of third parties
second. See 18 U. S. C. §1467 (criminal forfeitures for ob-
scenity); 18 U. S. C. §1963 (1988 ed. and Supp. III) (criminal
RICO forfeitures); 18 U. S. C. §2253 (1988 ed. and Supp. III)
(criminal forfeitures for sexual exploitation of children).

41t is worth observing that, if the Government’s view of the relation-
back principle were correct, the protection provided for transferees in the
last-mentioned statute would be utterly illusory. The property subject to
forfeiture under 18 U. S. C. §2253 (1988 ed. and Supp. III) is also covered
by a parallel civil forfeiture statute that follows the pattern of §881: It
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I think the result reached today is correct because the
relation-back principle recited in §881(h) is the familiar, tra-
ditional one, and the term “owner” in §881(a)(6) bears its
ordinary meaning.

11

I cannot join the plurality’s conclusion that respondent has
assumed the burden of proving that “she had no knowledge
of the alleged source of Brenna’s gift in 1982, when she re-
ceived it.” Ante, at 130. To support this, the plurality cites
a passage from respondent’s brief taking the position that
the owner’s lack of knowledge of the criminal activity should
be tested “at the time of the transfer,” Brief for Respondent
37-38. The fact of the matter is that both parties took posi-
tions before this Court that may be against their interests
on remand. The Government may find inconvenient its con-
tention that “the statutory test for innocence . . . looks to
the claimant’s awareness of the illegal acts giving rise to
forfeiture at the time they occur.” Reply Brief for United
States 8. Which, if either, party will be estopped from
changing position is an issue that we should not address for
two simple reasons: (1) Neither party has yet attempted to
change position. (2) The issue is not fairly included within the
question on which the Court granted certiorari. (That ques-
tion was, “Whether a person who receives a gift of money
derived from drug trafficking and uses that money to pur-
chase real property is entitled to assert an ‘innocent owner’
defense in an action seeking civil forfeiture of the real prop-

protects only the rights of “owners,” and has an express relation-back
provision. See 18 U.S. C. §§2254(a), 2254(g) (1988 ed. and Supp. III).
Under the Government’s view, whenever the United States would be un-
able to obtain property through the criminal forfeiture mechanism because
of the innocent-“transferee” defense, it could simply move against the
same property in a civil forfeiture proceeding, which gives a defense only
to “owners.” See also 18 U.S.C. §981 (1988 ed. and Supp. III) (civil
forfeiture provision); 18 U. S. C. §982 (1988 ed., Supp. III) (parallel crimi-
nal forfeiture statute incorporating by reference the procedures in 21
U.S. C. §853).
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erty.” Pet. for Cert.i. The plurality’s reformulation of the
question in the first sentence of the opinion is inexplicable.)

This question of the relevant time for purposes of deter-
mining knowledge was not a separate issue in the case, but
arose indirectly, by way of argumentation on the relation-
back point. The Government argued that since (as it be-
lieved) knowledge had to be measured at the time of the
illegal act, §881(h) must be interpreted to vest title in the
United States immediately, because otherwise the statute
would produce the following “untenable result”: A subse-
quent owner who knew of the illegal act at the time he ac-
quired the property, but did not know of it at the time the
act was committed, would be entitled to the innocent-owner
defense. Brief for United States 25. That argument can be
rejected by deciding either that the Government’s view of
the timing of knowledge is wrong, or that, even if it may be
right, the problem it creates is not so severe as to compel a
ruling for the Government on the relation-back issue. (I
take the latter course: I do not find inconceivable the possi-
bility that post-illegal-act transferees with post-illegal-act
knowledge of the earlier illegality are provided a defense
against forfeiture. The Government would still be entitled
to the property held by the drug dealer and by close friends
and relatives who are unable to meet their burden of proof
as to ignorance of the illegal act when it occurred.) But it
entirely escapes me how the Government’s argument, an ar-
gument in principle, can be answered by simply saying that,
in the present case, respondent has committed herself to
prove that she had no knowledge of the source of the funds
at the time she received them.

For the reasons stated, I concur in the judgment.

JUSTICE KENNEDY, with whom THE CHIEF JUSTICE and
JUSTICE WHITE join, dissenting.

Once this case left the District Court, the appellate courts
and all counsel began to grapple with the wrong issue, one
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that need not be addressed. The right question, I submit,
is not whether the donee’s ownership meets the statutory
test of innocence. 21 U.S.C. §881(a)(6). Instead, the
threshold and dispositive inquiry is whether the donee had
any ownership rights that required a separate forfeiture,
given that her title was defective and subject to the Govern-
ment’s claim from the outset. We must ask whether a
wrongdoer holding a forfeitable asset, property in which the
United States has an undoubted superior claim, can defeat
that claim by a transfer for no value. Under settled princi-
ples of property transfers, trusts, and commercial transac-
tions, the answer is no. We need not address the donee’s
position except to acknowledge that she has whatever right
the donor had, a right which falls before the Government’s
superior claim. In this case, forfeiture is determined by the
title and ownership of the asset in the hands of the donor,
not the donee. The position of respondent as the present
holder of the asset and her knowledge, or lack of knowledge,
regarding any drug offenses are, under these facts, but ab-
stract inquiries, unnecessary to the resolution of the case.

I

We can begin with the state of affairs when the alleged
drug dealer held the funds he was later to transfer to re-
spondent. Those moneys were proceeds of unlawful drug
transactions and in the dealer’s hands were, without ques-
tion, subject to forfeiture under §881(a)(6). The dealer did
not just know of the illegal acts; he performed them. As
the case is presented to us, any defense of his based on lack
of knowledge is not a possibility. As long as the dealer held
the illegal asset, it was subject to forfeiture and to the claim
of the United States, which had a superior interest in the
property.

Suppose the drug dealer with unlawful proceeds had en-
countered a swindler who, knowing nothing of the dealer’s
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drug offenses, defrauded him of the forfeitable property. In
an action by the Government against the property, it need
not seek to forfeit any ownership interest of the swindler.
In the i rem proceeding the Government would need to
establish only the forfeitable character of the property in the
hands of the dealer and then trace the property to the swin-
dler who, having no higher or better title to interpose, must
yield to the Government’s interest. In this context we
would not entertain an argument that the swindler could
keep the property because he had no knowledge of the illegal
drug transaction. The defect in title arose in the hands of
the first holder and was not eliminated by the transfer pro-
cured through fraud. Thus the only possible “interest of
an owner,” §881(a)(6), that the swindler could hold was one
inferior to the interest of the United States.

Here, of course, the holder is a donee, not a swindler, but
the result is the same. As against a claimant with a supe-
rior right enforceable against the donor, a donee has no de-
fense save as might exist, say, under a statute of limitations.
The case would be different, of course, if the donee had in
turn transferred the property to a bona fide purchaser for
full consideration. The voidable title in the asset at that
point would become unassailable in the purchaser, subject
to any heightened rules of innocence the Government might
lawfully impose under the forfeiture laws. But there is no
bona fide purchaser here.

The matter not having been argued before us in these
terms, perhaps it is premature to say whether the controlling
law for transferring and tracing property rights of the
United States under § 881 is federal common law, see Boyle
v. United Technologies Corp., 487 U. S. 500 (1988); Clearfield
Trust Co. v. United States, 318 U. S. 363 (1943), or the law of
the State governing the transfer under normal conflict-of-
law rules, which here appears to be New Jersey. That mat-
ter could be explored on remand if the parties thought any-
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thing turned upon it, though the result likely would be the
same under either source of law because the controlling prin-
ciples are so well settled.

The controlling principles are established by the law of
voidable title, a centuries-old concept now codified in 49
States as part of their adoption of the Uniform Commercial
Code. 1J. White & R. Summers, Uniform Commercial Code
1, 186-191 (3d ed. 1988). These principles should control the
inquiry into whether property once “subject to forfeiture
to the United States,” §881(a), remains so after subse-
quent transactions. Cf. R. Brown, Personal Property §70,
pp. 237-238 (2d ed. 1955); Restatement (Second) of Trusts
§§284, 287, 289, pp. 47-48, 54-56 (1959); Restatement (Sec-
ond) of Property §34.9, p. 338 (1992). The primary rules of
voidable title are manageable and few in number. The first
is that one who purchases property in good faith and for
value from the holder of voidable title obtains good title.
The second rule, reciprocal to the first, is that one who
acquires property from a holder of voidable title other than
by a good-faith purchase for value obtains nothing beyond
what the transferor held. The third rule is that a trans-
feree who acquires property from a good-faith purchaser
for value or one of his lawful successors obtains good title,
even if the transferee did not pay value or act in good faith.
See Ames, Purchase for Value Without Notice, 1 Harv. L.
Rev. 1 (1887); Uniform Commercial Code §2-403(1) (Official
Draft 1978); Uniform Commercial Code §2-403(1) (Offi-
cial Draft 1957); Uniform Commercial Code §2-403(1)
(Official Draft 1952). See also 4 A. Scott & W. Fratcher,
Law of Trusts §§284-289, pp. 35-70 (4th ed. 1989); Searey,
Purchase for Value Without Notice, 23 Yale L. J. 447 (1914).

Applying these rules to a transferee of proceeds from a
drug sale, it follows that the transferee must be, or take
from, a bona fide purchaser for value to assert an innocent
owner defense under §881(a)(6). Bona fide purchasers for
value or their lawful successors, having engaged in or bene-
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fited from a transaction that the law accepts as capable of
creating property rights instead of merely transferring pos-
session, are entitled to test their claim of ownership under
§881(a)(6) against what the Government alleges to be its own
superior right. The outcome, that one who had defective
title can create good title in the new holder by transfer for
value, is not to be condemned as some bizarre surprise.
This is not alchemy. It is the common law. See Independ-
ent Coal & Coke Co. v. United States, 274 U.S. 640, 647
(1927); United States v. Chase Nat. Bank, 252 U. S. 485, 494
(1920); Wright-Blodgett Co. v. United States, 236 U.S. 397,
403 (1915). By contrast, the donee of drug trafficking pro-
ceeds has no valid claim to the proceeds, not because she has
done anything wrong but because she stands in the shoes of
one who has. It is the nature of the donor’s interest, which
the donee has assumed, that renders the property subject to
forfeiture. Cf. Otis v. Otis, 167 Mass. 245, 246, 45 N. E. 737
(1897) (Holmes, J.) (“A person to whose hands a trust fund
comes by conveyance from the original trustee is chargeable
as a trustee in his turn, if he takes it without consideration,
whether he has notice of the trust or not. This has been
settled for three hundred years, since the time of uses”).
When the Government seeks forfeiture of an asset in the
hands of a donee, its forfeiture claim rests on defects in the
title of the asset in the hands of the donor. The transferee
has no ownership superior to the transferor’s which must be
forfeited, so her knowledge of the drug transaction, or lack
thereof, is quite irrelevant, as are the arcane questions con-
cerning the textual application of §881(a) to someone in a
donee’s position. The so-called innocent owner provisions of
§881(a)(6) have ample scope in other instances, say where a
holder who once had valid ownership in property is alleged
to have consented to its use to facilitate a drug transaction.
Furthermore, whether respondent’s marital rights were
present value or an antecedent debt and whether either
could provide the necessary consideration for a bona fide pur-
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chase are questions that could be explored on remand, were
my theory of the case to control.

II

As my opening premise is so different from the one the
plurality adopts, I do not address the difficult, and quite un-
necessary, puzzles encountered in its opinion and in the opin-
ion of JUSTICE SCALIA, concurring in the judgment. It is
my obligation to say, however, that the plurality’s opinion
leaves the forfeiture scheme that is the centerpiece of the
Nation’s drug enforcement laws in quite a mess.

The practical difficulties created by the plurality’s inter-
pretation of §881 are immense, and we should not assume
Congress intended such results when it enacted §881(a)(6).
To start, the plurality’s interpretation of §881(a)(6) conflicts
with the principal purpose we have identified for forfeiture
under the Continuing Criminal Enterprise Act, which is “the
desire to lessen the economic power of . . . drug enterprises.”
Caplin & Drysdale, Chartered v. United States, 491 U. S.
617, 630 (1989). When a criminal transfers drug transaction
proceeds to a good-faith purchaser for value, one would pre-
sume he does so because he considers what he receives from
the purchaser to be of equal or greater value than what he
gives to the purchaser, or because he is attempting to laun-
der the proceeds by exchanging them for other property of
near equal value. In either case, the criminal’s economic
power is diminished by seizing from him whatever he re-
ceived in the exchange with the good-faith purchaser. On
the other hand, when a criminal transfers drug transaction
proceeds to another without receiving value in return, he
does so, it is safe to assume, either to use his new-found,
albeit illegal, wealth to benefit an associate or to shelter the
proceeds from forfeiture, to be reacquired once he is clear
from law enforcement authorities. In these cases, the crimi-
nal’s economic power cannot be diminished by seizing what
he received in the donative exchange, for he received no tan-
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gible value. If the Government is to drain the criminal’s
economic power, it must be able to pierce donative transfers
and recapture the property given in the exchange. It is
serious and surprising that the plurality today denies the
Government the right to pursue the same ownership claims
that under traditional and well-settled principles any other
claimant or trust beneficiary or rightful owner could assert
against a possessor who took for no value and who has no
title or interest greater than that of the transferor.

Another oddity now given to us by the plurality’s interpre-
tation is that a gratuitous transferee must forfeit the pro-
ceeds of a drug deal if she knew of the drug deal before she
received the proceeds but not if she discovered it a moment
after. Yet in the latter instance, the donee, having given no
value, is in no different position from the donee who had
knowledge all along, save perhaps that she might have had
a brief expectation the gift was clean. By contrast, the good-
faith purchaser for value who, after an exchange of assets,
finds out about his trading partner’s illegal conduct has un-
dergone a significant change in circumstances: He has paid
fair value for those proceeds in a transaction which, as a
practical matter in most cases, he cannot reverse.

II1

The statutory puzzle the plurality and concurrence find so
engaging is created because of a false premise, the premise
that the possessor of an asset subject to forfeiture does not
stand in the position of the transferor but must be charged
with some guilty knowledge of her own. Forfeiture pro-
ceedings, though, are directed at an asset, and a donee in
general has no more than the ownership rights of the donor.
By denying this simple principle, the plurality rips out the
most effective enforcement provisions in all of the drug
forfeiture laws. I would reverse the judgment of the Court
of Appeals, and with all due respect, I dissent from the
judgment of the Court.
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VOINOVICH, GOVERNOR OF OHIO, ET AL. v.
QUILTER, SPEAKER PRO TEMPORE OF
OHIO HOUSE OF REPRESENTATIVES,
ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OHIO

No. 91-1618. Argued December 8, 1992—Decided March 2, 1993

Pursuant to the Ohio Constitution’s requirement that electoral districts
for the state legislature be reapportioned every 10 years, appellant
James Tilling drafted and the state apportionment board adopted in
1991 an apportionment plan that created several districts in which a
majority of the population is a member of a specific minority group.
Appellees, Democratic board members who voted against the plan and
others, filed suit in the District Court, asking that the plan be invali-
dated on the grounds that it violated §2 of the Voting Rights Act of
1965 and the Fourteenth and Fifteenth Amendments. A three-judge
District Court ordered the board to reconsider the plan, holding that §2
of the Voting Rights Act prohibits the wholesale creation of majority-
minority districts unless necessary to remedy a §2 violation; the board,
it held, had failed to show such a violation. The District Court reaf-
firmed that holding when it reviewed the board’s revised 1992 plan, re-
jecting appellants’ argument that it should not have invalidated the 1991
plan without finding that, under the totality of the circumstances, the
plan diluted minority voting strength. In addition, the court held that
the board had violated the Fifteenth Amendment by applying the rem-
edy of creating majority-minority districts intentionally and for the pur-
pose of political advantage. It further held that the plan violated the
Fourteenth Amendment by departing from the requirement that all dis-
tricts be of nearly equal population.

Held:

1. The plan does not violate § 2 of the Voting Rights Act. Pp. 152-158.

(a) Appellees raise an “influence-dilution” claim. They contend

that, by packing black voters in a few districts with a disproportionately
large black voter population, the plan deprived them of a larger number
of districts in which they would have been an influential minority capa-
ble of electing their candidates of choice with the help of cross-over
votes from white voters. While this Court has not decided whether
such a claim is viable under §2, the Court assumes for the purpose of
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resolving this case that appellees have stated a cognizable §2 claim.
Pp. 152-154.

(b) Plaintiffs can prevail on a §2 dilution claim only if they show
that, under the totality of the circumstances, the State’s apportionment
scheme has the effect of diminishing or abridging the voting strength
of the protected class. The District Court erred in holding that §2
prohibits the creation of majority-minority districts unless such dis-
tricts are necessary to remedy a statutory violation, since §2 contains
no per se prohibitions against any particular type of district. Instead,
it focuses exclusively on the consequences of apportionment. The court
also mistakenly placed the burden of justifying apportionment on Ohio
by requiring appellants to justify the creation of majority-minority dis-
tricts. Section 2(b) places at least the initial burden of proving an
apportionment’s invalidity on the plaintiff’s shoulders. Although the
federal courts may not order the creation of majority-minority districts
unless necessary to remedy a violation of federal law, that prohibition
does not extend to the States. The federal courts are barred from in-
tervening in state apportionment in the absence of such a violation pre-
cisely because it is the domain of the States and not the federal courts
to conduct apportionment in the first place. Pp. 154-157.

(c) The District Court, had it applied the three-part vote-dilution
test of Thornburg v. Gingles, 478 U. S. 30, 50-51, would have rejected
appellees’ §2 claim on the ground that appellees failed to demonstrate
Gingles’ third precondition—sufficient white majority bloc voting to
frustrate the election of the minority group’s candidate of choice. The
court specifically found, and appellees agree, that Ohio does not suffer
from racially polarized voting. Pp. 157-158.

2. The District Court’s holding that the board violated the Fifteenth
Amendment by intentionally diluting minority voting strength for polit-
ical reasons is clearly erroneous. Tilling’s preference for federal over
state law when he believed the two in conflict does not raise an inference
of intentional discrimination; it demonstrates obedience to the Suprem-
acy Clause. Nor does the fact that Tilling, a Republican, possessed
Democratic documents speculating about possible discriminatory strate-
gies Tilling might use demonstrate that Tilling in fact had such a dis-
criminatory strategy. Nothing in the record indicates that Tilling re-
lied on those documents in preparing the plan. Indeed, the record
indicates that Tilling and the board relied on sources, such as the Na-
tional Association for the Advancement of Colored People, Ohio Confer-
ence of Branches, that were wholly unlikely to engage in or tolerate
intentional discrimination against black voters. This Court expresses
no view on the relationship between the Fifteenth Amendment and
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race-conscious redistricting; it concludes only that the finding of inten-
tional discrimination was clear error. Pp. 158-160.

3. The District Court erred in holding that the plan violated the Four-
teenth Amendment requirement that electoral districts be of nearly
equal population. When the court found that the maximum total devia-
tion from ideal district size exceeded 10%, appellees established a prima
facie case of discrimination and appellants were required to justify the
deviation. They attempted to do so, arguing that the deviation resulted
from Ohio’s constitutional policy in favor of preserving county bound-
aries. However, the District Court mistakenly held that total devia-
tions in excess of 10% cannot be justified by a policy of preserving po-
litical subdivision boundaries. On remand, the court should consider
whether the deviations from ideal district size are justified using the
analysis employed in Brown v. Thomson, 462 U. S. 835, 843-846, and
Mahan v. Howell, 410 U. S. 315, 325-330, which requires the court to
determine whether the plan could reasonably be said to advance the
State’s policy, and, if it could, whether the resulting population dispari-
ties exceed constitutional limits. Pp. 160-162.

Reversed and remanded.

O’CONNOR, J., delivered the opinion for a unanimous Court.

N. Victor Goodman argued the cause for appellants.
With him on the briefs were Orla E. Collier 111, Mark D.
Tucker, and David L. Shapiro.

Thomas G. Hungar argued the cause pro hac vice for the
United States as amicus curiae urging reversal. With him
on the brief were Solicitor General Starr, Assistant Attor-
ney General Dunne, Deputy Solicitor General Roberts, Dep-
uty Assistant Attorney General Turner, David K. Flynn,
and Mark L. Gross.

Armastead W. Gilliam, Jr., argued the cause for appellees.
With him on the briefs was Thomas I. Atkins.*

*Briefs of amici curiae urging affirmance were filed for the NAACP
Legal Defense and Educational Fund, Inc., et al. by Julius L. Chambers,
Charles Stephen Ralston, C. Lani Guinier, and Pamela S. Karlan; and
for Congressman Louis Stokes et al. by Abbe David Lowell and Jeffrey
M. Wice.
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JUSTICE O’CONNOR delivered the opinion of the Court.

This is yet another dispute arising out of legislative redis-
tricting and reapportionment. See, e. g., Growe v. Emison,
ante, p. 25. Today we consider whether Ohio’s creation of
several legislative districts dominated by minority voters
violated §2 of the Voting Rights Act of 1965, 79 Stat. 437,
as amended, 42 U. S. C. §1973.

I

Under the Ohio Constitution, the state apportionment
board must reapportion electoral districts for the state legis-
lature every 10 years. Ohio Const., Art. XI, §1. In 1991,
the board selected James Tilling to draft a proposed appor-
tionment plan. After conducting public hearings and meet-
ing with members of historically underrepresented groups,
Tilling drafted a plan that included eight so-called majority-
minority districts—districts in which a majority of the popu-
lation is a member of a specific minority group. The board
adopted the plan with minor amendments by a 3-to-2 vote
along party lines. The board’s three Republican members
voted for the plan; the two Democrats voted against it. 794
F. Supp. 695, 698, 716-717 (ND Ohio 1992); App. to Juris.
Statement 160a-167a, 183a.

Appellees Barney Quilter and Thomas Ferguson, the two
Democratic members of the board who voted against the
plan, and various Democratic electors and legislators filed
this lawsuit in the United States District Court for the
Northern District of Ohio seeking the plan’s invalidation.
They alleged that the plan violated §2 of the Voting Rights
Act of 1965, as amended, 42 U. S. C. §1973, and the Four-
teenth and Fifteenth Amendments to the United States Con-
stitution. 794 F. Supp., at 695-696. According to appellees,
the plan “packed” black voters by creating districts in which
they would constitute a disproportionately large majority.
This, appellees contended, minimized the total number of dis-
tricts in which black voters could select their candidate of
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choice. In appellees’ view, the plan should have created a
larger number of “influence” districts—districts in which
black voters would not constitute a majority but in which
they could, with the help of a predictable number of cross-
over votes from white voters, elect their candidates of choice.
See App. to Juris. Statement 141a-142a. Appellants, by
contrast, argued that the plan actually enhanced the
strength of black voters by providing “safe” minority-
dominated districts. The plan, they pointed out, compared
favorably with the 1981 apportionment and had the backing
of the National Association for the Advancement of Colored
People, Ohio Conference of Branches (Ohio NAACP). 794
F. Supp., at 706.

A three-judge District Court heard the case and held for
appellees. Relying on various statements Tilling had made
in the course of the reapportionment hearings, the court
found that the board had created minority-dominated dis-
tricts “whenever possible.” Id., at 698. The District Court
rejected appellants’ contention that §2 of the Voting Rights
Act of 1965, as amended, 42 U. S. C. § 1973, requires that such
districts be created wherever possible. 794 F. Supp., at 699.
It further held that §2 actually prohibits the “wholesale
creation of majority-minority districts” unless necessary to
“‘remedy’” a §2 violation. Id., at 701. The District Court
therefore ordered the board to draft a new plan or demon-
strate that it was remedying a §2 violation. Id., at 702.

Judge Dowd dissented, arguing that the majority’s analy-
sis “place[d] the cart before the horse.” Id., at 709. In his
view, § 2 does not require the State to show a violation before
creating a majority-minority district. Rather, the State
may create any district it might desire, so long as minority
voting strength is not diluted as a result. Because appellees
failed to demonstrate that the 1991 plan diluted the balloting
strength of black voters, Judge Dowd thought their chal-
lenge should fail. Id., at 710.
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The apportionment board responded by creating a record
that, in its view, justified the creation of majority-minority
districts. The board also adjusted the plan to correct “tech-
nical” errors that the Ohio Supreme Court had identified in
its independent review of the plan. This revised 1992 plan
created only five majority-black districts. App. to Juris.
Statement 258a-263a. The District Court, however, was
not satisfied with the board’s proof. In an order issued on
March 10, 1992, it held that “the [bJoard failled] once again
to justify its wholesale creation of majority-minority dis-
tricts, thus rendering the plan, as submitted, violative of the
Voting Rights Act of 1965.” 794 F. Supp. 756, 757 (ND
Ohio). The court then appointed a special master to prepare
a redistricting plan. Ibid. Once again, Judge Dowd dis-
sented. Id., at 758.

Nine days later, on March 19, 1992, the District Court
issued an order reaffirming its view that the creation of
majority-minority districts is impermissible under § 2 unless
necessary to remedy a statutory violation. App. to Juris.
Statement 128a-141a. The order also restated the court’s
conclusion that the board had failed to prove a violation.
Specifically, it noted “the absence of racial bloc voting, the
[ability of black voters] to elect both black and white candi-
dates of their choice, and the fact that such candidates ha[d]
been elected over a sustained period of time.” Id., at 130a.
In addition, the order rejected as “clever sophistry” appel-
lants’ argument that the District Court should not have in-
validated the 1991 plan without finding that, under the total-
ity of the circumstances, it diluted minority voting strength:

“Having implemented the Voting Rights Act remedy in
the absence of a violation, [appellants] suggest that we
are now required to establish a violation as a prerequi-
site to removing the remedy. Actually, however, this
task is not as difficult as it seems. The totality of cir-
cumstances reveals coalitional voting between whites
and blacks. As a result, black candidates have been re-
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peatedly elected from districts with only a 35% black
population. Against this background, the per se re-
quirement of the creation of majority-minority districts
has a dilutive effect on black votes . ...” Id., at 141a,
142a (footnotes omitted).

The District Court further concluded that, because the board
had applied the “‘remedy’ intentionally” and for the purpose
of political advantage, it had violated not only §2 but the
Fifteenth Amendment as well. Id., at 142a-143a. Finally,
the court held that the plan violated the Fourteenth Amend-
ment because it departed from the requirement that all dis-
tricts be of nearly equal population. Id., at 146a-148a.

On March 31, 1992, the District Court ordered that the
primary elections for Ohio’s General Assembly be resched-
uled. 794 F. Supp. 760 (ND Ohio). On April 20, 1992, this
Court granted appellants’ application for a stay of the Dis-
trict Court’s orders, 503 U. S. 979; and on June 1, 1992, we
noted probable jurisdiction, 504 U. S. 954. We now reverse
the judgment of the District Court and remand only for
further proceedings on whether the plan’s deviation from
equal population among districts violates the Fourteenth
Amendment.

II

Congress enacted §2 of the Voting Rights Act of 1965, 42
U. S. C. §1973, to help effectuate the Fifteenth Amendment’s
guarantee that no citizen’s right to vote shall “be denied or
abridged . . . on account of race, color, or previous condition
of servitude,” U. S. Const., Amdt. 15. See NAACP v. New
York, 413 U. S. 345, 350 (1973). Section 2(a) of the Act pro-
hibits the imposition of any electoral practice or procedure
that “results in a denial or abridgement of the right of any
citizen . . . to vote on account of race or color.” Section 2(b),
in relevant part, specifies that §2(a) is violated if:

“[Blased on the totality of circumstances, it is shown
that the political processes leading to nomination or elec-
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tion in the State or political subdivision are not equally
open to participation by members of a class of citizens
protected by subsection (a) of this section in that its
members have less opportunity than other members of
the electorate to participate in the political process and
to elect representatives of their choice.” 42 U.S.C.
§1973(D).

Section 2 thus prohibits any practice or procedure that, “in-
teract[ing] with social and historical conditions,” impairs the
ability of a protected class to elect its candidate of choice on
an equal basis with other voters. Thornburg v. Gingles, 478
U. S. 30, 47 (1986).

A

In the context of single-member districts, the usual device
for diluting minority voting power is the manipulation of dis-
trict lines. A politically cohesive minority group that is
large enough to constitute the majority in a single-member
district has a good chance of electing its candidate of choice,
if the group is placed in a district where it constitutes a ma-
jority. Dividing the minority group among various districts
so that it is a majority in none may prevent the group from
electing its candidate of choice: If the majority in each dis-
trict votes as a bloc against the minority candidate, the frag-
mented minority group will be unable to muster sufficient
votes in any district to carry its candidate to victory.

This case focuses not on the fragmentation of a minority
group among various districts but on the concentration of
minority voters within a district. How such concentration
or “packing” may dilute minority voting strength is not
difficult to conceptualize. A minority group, for example,
might have sufficient numbers to constitute a majority in
three districts. So apportioned, the group inevitably will
elect three candidates of its choice, assuming the group is
sufficiently cohesive. But if the group is packed into two
districts in which it constitutes a super-majority, it will be
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assured only two candidates. As a result, we have recog-
nized that “[d]ilution of racial minority group voting
strength may be caused” either “by the dispersal of blacks
into districts in which they constitute an ineffective minority
of voters or from the concentration of blacks into districts
where they constitute an excessive majority.” Id., at 46,
n. 11.

Appellees in this case, however, do not allege that Ohio’s
creation of majority-black districts prevented black voters
from constituting a majority in additional districts. In-
stead, they claim that Ohio’s plan deprived them of “influence
districts” in which they would have constituted an influential
manority. Black voters in such influence districts, of course,
could not dictate electoral outcomes independently. But
they could elect their candidate of choice nonetheless if they
are numerous enough and their candidate attracts sufficient
cross-over votes from white voters. We have not yet de-
cided whether influence-dilution claims such as appellees’ are
viable under § 2, Growe, ante, at 41, n. 5; see Gingles, supra,
at 46-47, nn. 11-12 (leaving open the possibility of influence-
dilution claims); nor do we decide that question today. In-
stead, we assume for the purpose of resolving this case that
appellees in fact have stated a cognizable §2 claim.

B

The practice challenged here, the creation of majority-
minority districts, does not invariably minimize or maximize
minority voting strength. Instead, it can have either effect
or neither. On the one hand, creating majority-black dis-
tricts necessarily leaves fewer black voters and therefore
diminishes black-voter influence in predominantly white dis-
tricts. On the other hand, the creation of majority-black
districts can enhance the influence of black voters. Placing
black voters in a district in which they constitute a sizeable
and therefore “safe” majority ensures that they are able to
elect their candidate of choice. Which effect the practice
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has, if any at all, depends entirely on the facts and circum-
stances of each case.

The District Court, however, initially thought it unneces-
sary to determine the effect of creating majority-black dis-
tricts under the totality of the circumstances. In fact, the
court did not believe it necessary to find vote dilution at all.
It instead held that §2 prohibits the creation of majority-
minority districts unless such districts are necessary to
remedy a statutory violation. 794 F. Supp., at 701. We
disagree. Section 2 contains no per se prohibitions against
particular types of districts: It says nothing about majority-
minority districts, districts dominated by certain political
parties, or even districts based entirely on partisan polit-
ical concerns. Instead, §2 focuses exclusively on the con-
sequences of apportionment. Only if the apportionment
scheme has the effect of denying a protected class the equal
opportunity to elect its candidate of choice does it violate § 2;
where such an effect has not been demonstrated, §2 simply
does not speak to the matter. See 42 U. S. C. §1973(b). In-
deed, in Gingles we expressly so held: “[E]lectoral devices
... may not be considered per se violative of §2. Plaintiffs
must demonstrate that, under the totality of the circum-
stances, the devices result in unequal access to the electoral
process.” 478 U.S., at 46. As a result, the District Court
was required to determine the consequences of Ohio’s appor-
tionment plan before ruling on its validity; the failure to do
SO wWas error.

The District Court’s decision was flawed for another
reason as well. By requiring appellants to justify the
creation of majority-minority districts, the District Court
placed the burden of justifying apportionment on the State.
Section 2, however, places at least the initial burden of
proving an apportionment’s invalidity squarely on the plain-
tiff’s shoulders. Section 2(b) specifies that §2(a) is violated
if “it is shown” that a state practice has the effect of
denying a protected group equal access to the electoral proc-
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ess. 42 U.S. C. §1973(b) (emphasis added). The burden of
“show[ing]” the prohibited effect, of course, is on the plain-
tiff; surely Congress could not have intended the State to
prove the invalidity of its own apportionment scheme. See
Gingles, 478 U. S., at 46 (plaintiffs must demonstrate that the
device results in unequal access to the electoral process); id.,
at 49, n. 15 (plaintiffs must “prove their claim before they
may be awarded relief”). The District Court relieved appel-
lees of that burden in this case solely because the State had
created majority-minority districts. Because that depar-
ture from the statutorily required allocation of burdens finds
no support in the statute, it was error for the District Court
to impose it.

Of course, the federal courts may not order the creation of
majority-minority districts unless necessary to remedy a vio-
lation of federal law. See Growe, ante, at 40-41. But that
does not mean that the State’s powers are similarly limited.
Quite the opposite is true: Federal courts are barred from
intervening in state apportionment in the absence of a viola-
tion of federal law precisely because it is the domain of the
States, and not the federal courts, to conduct apportionment
in the first place. Time and again we have emphasized that
“‘reapportionment is primarily the duty and responsibility
of the State through its legislature or other body, rather than
of a federal court.”” Growe, ante, at 34 (quoting Chapman
v. Meier, 420 U. S. 1, 27 (1975)). Accord, Connor v. Finch,
431 U. S. 407, 414 (1977) (“We have repeatedly emphasized
that ‘legislative reapportionment is primarily a matter for
legislative consideration and determination’” (quoting Reyn-
olds v. Sims, 377 U.S. 533, 586 (1964))). Because the
“States do not derive their reapportionment authority from
the Voting Rights Act, but rather from independent provi-
sions of state and federal law,” Brief for United States as
Amicus Curiae 12, the federal courts are bound to respect
the States’ apportionment choices unless those choices con-
travene federal requirements. Cf. Katzenbach v. Morgan,
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384 U.S. 641, 647-648 (1966) (“Under the distribution of
powers effected by the Constitution, the States establish
qualifications for voting for state officers” and such qualifi-
cations are valid unless they violate the Constitution or a
federal statute).

Appellees’ complaint does not allege that the State’s con-
scious use of race in redistricting violates the Equal Protec-
tion Clause; the District Court below did not address the
issue; and neither party raises it here. Accordingly, we ex-
press no view on how such a claim might be evaluated. We
hold only that, under §2 of the Voting Rights Act of 1965, as
amended, 42 U. S. C. §1973, plaintiffs can prevail on a dilu-
tion claim only if they show that, under the totality of the
circumstances, the State’s apportionment scheme has the ef-
fect of diminishing or abridging the voting strength of the
protected class.

C

In its order of March 19, 1992, the District Court found
that the 1992 plan’s creation of majority-minority districts
“ha[d] a dilutive effect on black votes.” App. to Juris. State-
ment 141a. Again we disagree.

In Thornburg v. Gingles, supra, this Court held that plain-
tiffs claiming vote dilution through the use of multimember
districts must prove three threshold conditions. First, they
must show that the minority group “‘is sufficiently large and
geographically compact to constitute a majority in a single-
member district.”” Second, they must prove that the mi-
nority group “‘is politically cohesive.”” Third, the plaintiffs
must establish “ ‘that the white majority votes sufficiently as
a bloc to enable it . . . usually to defeat the minority’s pre-
ferred candidate.”” Growe, ante, at 40 (quoting Gingles,
supra, at 50-51). The District Court apparently thought
the three Gingles factors inapplicable because Ohio has
single-member rather than multimember districts. 794 F.
Supp., at 699 (“Gingles’ preconditions are not applicable to
the apportionment of single-member districts”). In Growe,
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however, we held that the Gingles preconditions apply in
challenges to single-member as well as multimember dis-
tricts. Ante, at 40-41.

Had the District Court employed the Gingles test in this
case, it would have rejected appellees’ §2 claim. Of course,
the Gingles factors cannot be applied mechanically and with-
out regard to the nature of the claim. For example, the first
Gingles precondition, the requirement that the group be suf-
ficiently large to constitute a majority in a single district,
would have to be modified or eliminated when analyzing the
influence-dilution claim we assume, arguendo, to be action-
able today. Supra, at 154. The complaint in such a case is
not that black voters have been deprived of the ability to
constitute a majority, but of the possibility of being a suffi-
ciently large minority to elect their candidate of choice with
the assistance of cross-over votes from the white majority.
See 1bid. We need not decide how Gingles’ first factor
might apply here, however, because appellees have failed
to demonstrate Gingles’ third precondition—sufficient white
majority bloc voting to frustrate the election of the minority
group’s candidate of choice. The District Court specifically
found that Ohio does not suffer from “racially polarized
voting.” 794 F. Supp., at 700-701. Accord, App. to Juris.
Statement 132a-134a, and n. 2, 139a-140a. Even appellees
agree. See Tr. of Oral Arg. 25. Here, as in Gingles, “in the
absence of significant white bloc voting it cannot be said that
the ability of minority voters to elect their chosen repre-
sentatives is inferior to that of white voters.” Gingles, 478
U.S., at 49, n. 15. The District Court’s finding of a § 2 viola-
tion, therefore, must be reversed.

II1

The District Court also held that the redistricting plan
violated the Fifteenth Amendment because the apportion-
ment board intentionally diluted minority voting strength
for political reasons. App. to Juris. Statement 142a-143a.
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This Court has not decided whether the Fifteenth Amend-
ment applies to vote-dilution claims; in fact, we never have
held any legislative apportionment inconsistent with the Fif-
teenth Amendment. Beer v. United States, 425 U. S. 130,
142-143, n. 14 (1976). Nonetheless, we need not decide the
precise scope of the Fifteenth Amendment’s prohibition in
this case. Even if we assume that the Fifteenth Amend-
ment speaks to claims like appellees’, the District Court’s
decision still must be reversed: Its finding of intentional dis-
crimination was clearly erroneous. See Mobile v. Bolden,
446 U.S. 55, 62 (1980) (plurality opinion); id., at 101-103
(WHITE, J., dissenting); id., at 90-92 (STEVENS, J., concurring
in judgment); id., at 80 (BLACKMUN, J., concurring in result).

The District Court cited only two pieces of evidence to
support its finding. First, the District Court thought it sig-
nificant that the plan’s drafter, Tilling, disregarded the re-
quirements of the Ohio Constitution where he believed that
the Voting Rights Act of 1965 required a contrary result.
App. to Juris. Statement 142a-143a, n. 8. But Tilling’s pref-
erence for federal over state law when he believed the two
in conflict does not raise an inference of intentional discrimi-
nation; it demonstrates obedience to the Supremacy Clause
of the United States Constitution. Second, the District
Court cited Tilling’s possession of certain documents that,
according to the court, were tantamount to “a road-map de-
tailing how [one could] create a racial gerrymander.” Id.,
at 143a, n. 9. Apparently, the District Court believed that
Tilling, a Republican, sought to minimize the Democratic
Party’s power by diluting minority voting strength. See
1bid. The District Court, however, failed to explain the na-
ture of the documents. Contrary to the implication of the
District Court opinion, the documents were not a set of
Republican plans for diluting minority voting strength. In
fact, they were not even created by Tilling or the Republi-
cans. They were created by a Democrat who, concerned
about possible Republican manipulation of apportionment,
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set out the various types of political gerrymandering in
which he thought the Republicans might engage. App. 99-
100. That Tilling possessed documents in which the oppos-
ing party speculated that he might have a diseriminatory
strategy does not indicate that Tilling actually had such a
strategy. And nothing in the record indicates that Tilling
relied on the documents in preparing the plan.

Indeed, the record demonstrates that Tilling and the board
relied on sources that were wholly unlikely to engage in or
tolerate intentional discrimination against black voters,
including the Ohio NAACP, the Black Elected Democrats
of Ohio, and the Black Elected Democrats of Cleveland,
Ohio. Tilling’s plan actually incorporated much of the Ohio
NAACP’s proposed plan; the Ohio NAACP, for its part, fully
supported the 1991 apportionment plan. 794 F. Supp., at
726-729; App. to Juris. Statement 164a-167a, 269a—270a.
Because the evidence not only fails to support but also di-
rectly contradicts the District Court’s finding of discrimina-
tory intent, we reverse that finding as clearly erroneous. In
so doing, we express no view on the relationship between
the Fifteenth Amendment and race-conscious redistricting.
Cf. United Jewish Organizations of Williamsburgh, Inc. v.
Carey, 430 U. S. 144, 155-165 (1977) (plurality opinion). Nei-
ther party asserts that the State’s conscious use of race by
itself violates the Fifteenth Amendment. Instead, they dis-
pute whether the District Court properly found that the
State intentionally discriminated against black voters. On
that question, we hold only that the District Court’s finding
of discriminatory intent was clear error.

Iv

Finally, the District Court held that the plan violated
the Fourteenth Amendment because it created legislative
districts of unequal size. App. to Juris. Statement 146a—
148a. The Equal Protection Clause does require that elec-
toral districts be “of nearly equal population, so that each



Cite as: 507 U. S. 146 (1993) 161

Opinion of the Court

person’s vote may be given equal weight in the election of
representatives.” Connor, 431 U.S., at 416. But the re-
quirement is not an inflexible one.

“[Mlinor deviations from mathematical equality among
state legislative districts are insufficient to make out a
prima facie case of invidious discrimination under the
Fourteenth Amendment so as to require justification by
the State. Our decisions have established, as a general
matter, that an apportionment plan with a maximum
population deviation under 10% falls within this cate-
gory of minor deviations. A plan with larger disparities
in population, however, creates a prima facie case of
discrimination and therefore must be justified by
the State.” Brown v. Thomson, 462 U. S. 835, 842-843
(1983) (internal quotation marks and citations omitted).

Here, the District Court found that the maximum total devi-
ation from ideal district size exceeded 10%. App. to Juris.
Statement 148a. As a result, appellees established a prima
facie case of discrimination, and appellants were required to
justify the deviation. Appellants attempted to do just that,
arguing that the deviation resulted from the State’s constitu-
tional policy in favor of preserving county boundaries. See
Ohio Const., Arts. VII-XI. The District Court therefore
was required to decide whether the “plan ‘may reasonably
be said to advance [the] rational state policy’” of preserving
county boundaries “and, if so, ‘whether the population dis-
parities among the districts that have resulted from the
pursuit of thle] plan exceed constitutional limits.”” Brown,
supra, at 843 (quoting Mahan v. Howell, 410 U. S. 315, 328
(1973)). Rather than undertaking that inquiry, the District
Court simply held that total deviations in excess of 10% can-
not be justified by a policy of preserving the boundaries of
political subdivisions. Our case law is directly to the con-
trary. See Mahan v. Howell, supra (upholding total devia-
tion of over 16% where justified by the rational objective of
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preserving the integrity of political subdivision lines); see
also Brown v. Thomson, supra. On remand, the District
Court should consider whether the deviations from the ideal
district size are justified using the analysis employed in
Brown, supra, at 843-846, and Mahan, supra, at 325-330.
The judgment of the District Court is reversed, and the
case is remanded for further proceedings in conformity with

this opinion.
So ordered.
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LEATHERMAN ET AL. v. TARRANT COUNTY NAR-
COTICS INTELLIGENCE AND COORDINATION
UNIT ET AL.
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THE FIFTH CIRCUIT
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Petitioner homeowners filed suit under 42 U. S. C. § 1983 against respond-
ents—local officials acting in their official capacity, a county, and two
municipal corporations—alleging that the conduct of local police officers
in searching their homes for narcotics violated the Fourth Amendment,
and asserting that the basis for municipal liability was the failure ade-
quately to train the police officers involved. The Federal District Court
dismissed the complaints because they failed to meet the “heightened
pleading standard” adopted by the Court of Appeals, which requires
that complaints against municipal corporations in § 1983 cases state with
factual detail and particularity the basis for the claim. The Court of
Appeals affirmed.

Held: A federal court may not apply a “heightened pleading standard”—
more stringent than the usual pleading requirements of Federal Rule of
Civil Procedure 8(a)—in civil rights cases alleging municipal liability
under §1983. First, the heightened standard cannot be justified on the
ground that a more relaxed pleading standard would eviscerate munici-
palities” immunity from suit by subjecting them to expensive and time-
consuming discovery in every § 1983 case. Municipalities, although free
from respondeat superior liability under § 1983, see Monell v. New York
City Dept. of Social Services, 436 U. S. 658, do not enjoy absolute or
qualified immunity from § 1983 suits, id., at 701; Owen v. City of Inde-
pendence, 445 U. S. 622, 650. Second, it is not possible to square the
heightened standard applied in this case with the liberal system of “no-
tice pleading” set up by the Federal Rules. Rule 8(a)(2) requires that
a complaint include only “a short and plain statement of the claim show-
ing that the pleader is entitled to relief.” And while Rule 9(b) requires
greater particularity in pleading certain actions, it does not include
among the enumerated actions any reference to complaints alleging
municipal liability under §1983. Pp. 165-169.

954 F. 2d 1054, reversed and remanded.

REHNQUIST, C. J., delivered the opinion for a unanimous Court.
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Richard Gladden argued the cause pro hac vice for peti-
tioners. With him on the briefs was Don Gladden.

Brett A. Ringle argued the cause for respondents. With
him on the brief for respondents Tarrant County Narcotics
Intelligence and Coordination Unit et al. was Dixon W. Hol-
man. Kevin J. Keith filed a brief for respondent City of
Grapevine, Texas, and Tvm G. Sralla and Wayne K. Olson
filed a brief for respondent City of Lake Worth, Texas.*

CHIEF JUSTICE REHNQUIST delivered the opinion of the
Court.

We granted certiorari to decide whether a federal court
may apply a “heightened pleading standard”—more strin-
gent than the usual pleading requirements of Rule 8(a) of the
Federal Rules of Civil Procedure—in civil rights cases alleg-
ing municipal liability under Rev. Stat. §1979, 42 U. S. C.
§1983. We hold it may not.

We review here a decision granting a motion to dismiss,
and therefore must accept as true all the factual allegations
in the complaint. See United States v. Gaubert, 499 U. S.
315, 327 (1991). This action arose out of two separate inci-
dents involving the execution of search warrants by local law

*Briefs of amici curiae urging affirmance were filed for the State of
Texas et al. by Dan Morales, Attorney General, Will Pryor, First Assist-
ant Attorney General, Mary F. Keller, Deputy Attorney General, Adrian
L. Young, Michael P. Hodge, Sharon Felfe, and Ann Kraatz, Assistant
Attorneys General, and for the Attorneys General for their respective
States as follows: Jimmy Evans of Alabama, Charles E. Cole of Alaska,
Winston Bryant of Arkansas, Daniel E. Lungren of California, Robert A.
Marks of Hawaii, Robert T. Stephan of Kansas, Nicholas J. Spaeth of
North Dakota, Ernest D. Preate, Jr., of Pennsylvania, James E. O’Neil
of Rhode Island, 7. Travis Medlock of South Carolina, Mark Barnett of
South Dakota, Paul Van Dam of Utah, Jeffrey L. Amestoy of Vermont,
Mary Sue Terry of Virginia, Mario J. Palumbo of West Virginia, James
E. Doyle of Wisconsin, and Joseph B. Meyer of Wyoming; for the City
of College Station, Texas, by Catherine Locke; for the National Insti-
tute of Municipal Law Officers et al. by Richard Ruda; and for the Texas
Municipal League et al. by Susan M. Horton.
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enforcement officers. Each involved the forcible entry into
a home based on the detection of odors associated with the
manufacture of narcotics. One homeowner claimed that he
was assaulted by the officers after they had entered; another
claimed that the police had entered her home in her absence
and killed her two dogs. Plaintiffs sued several local offi-
cials in their official capacity and the county and two munici-
pal corporations that employed the police officers involved in
the incidents, asserting that the police conduct had violated
the Fourth Amendment to the United States Constitution.
The stated basis for municipal liability under Monell v. New
York City Dept. of Social Services, 436 U. S. 6568 (1978), was
the failure of these bodies to adequately train the police offi-
cers involved. See Canton v. Harris, 489 U. S. 378 (1989).

The United States District Court for the Northern Dis-
trict of Texas ordered the complaints dismissed because they
failed to meet the “heightened pleading standard” required
by the decisional law of the Court of Appeals for the Fifth
Circuit. 755 F. Supp. 726 (1991). The Fifth Circuit, in turn,
affirmed the judgment of dismissal, 954 F. 2d 1054 (1992),
and we granted certiorari, 505 U. S. 1203 (1992), to resolve a
conflict among the Courts of Appeals concerning the applica-
bility of a heightened pleading standard to § 1983 actions al-
leging municipal liability. Cf., e. g., Karim-Panahi v. Los
Angeles Police Dept., 839 F. 2d 621, 624 (CA9 1988) (“[A]
claim of municipal liability under section 1983 is sufficient to
withstand a motion to dismiss even if the claim is based on
nothing more than a bare allegation that the individual offi-
cers’ conduct conformed to official policy, custom, or prac-
tice”) (internal quotation marks omitted). We now reverse.

Respondents seek to defend the Fifth Circuit’s application
of a more rigorous pleading standard on two grounds.*

*Respondents also argue that certain claims are barred by collateral
estoppel. According to respondents, petitioners brought an unsuccessful
civil rights action against two of the police officers who allegedly were
involved in one of the incidents. Petitioners respond that the adverse
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First, respondents claim that municipalities’ freedom from
respondeat superior liability, see Monell, supra, necessarily
includes immunity from suit. In this sense, respondents as-
sert, municipalities are no different from state or local offi-
cials sued in their individual capacity. Respondents reason
that a more relaxed pleading requirement would subject mu-
nicipalities to expensive and time-consuming discovery in
every §1983 case, eviscerating their immunity from suit and
disrupting municipal functions.

This argument wrongly equates freedom from liability
with immunity from suit. To be sure, we reaffirmed in
Monell that “a municipality cannot be held liable under
§1983 on a respondeat superior theory.” 436 U.S., at 691.
But, contrary to respondents’ assertions, this protection
against liability does not encompass immunity from suit. In-
deed, this argument is flatly contradicted by Monell and our
later decisions involving municipal liability under §1983. In
Monell, we overruled Monroe v. Pape, 365 U. S. 167 (1961),
insofar as it held that local governments were wholly im-
mune from suit under § 1983, though we did reserve decision
on whether municipalities are entitled to some form of lim-
ited immunity. 436 U.S., at 701. Yet, when we took that
issue up again in Owen v. City of Independence, 445 U. S.
622, 6560 (1980), we rejected a claim that municipalities
should be afforded qualified immunity, much like that af-
forded individual officials, based on the good faith of their
agents. These decisions make it quite clear that, unlike var-
ious government officials, municipalities do not enjoy immu-
nity from suit—either absolute or qualified—under §1983.
In short, a municipality can be sued under § 1983, but it can-
not be held liable unless a municipal policy or custom caused
the constitutional injury. We thus have no occasion to con-

ruling in this other litigation is currently on appeal and thus is not final for
collateral estoppel purposes. Because this issue was neither addressed
by the Fifth Circuit nor included in the questions presented, we will not
consider it.
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sider whether our qualified immunity jurisprudence would
require a heightened pleading in cases involving individual
government officials.

Second, respondents contend that the Fifth Circuit’s
heightened pleading standard is not really that at all. See
Brief for Respondents Tarrant County Narcotics Intelligence
and Coordination Unit et al. 9-10 (“[T]he Fifth Circuit’s
so-called ‘heightened’ pleading requirement is a misnomer”).
According to respondents, the degree of factual specificity
required of a complaint by the Federal Rules of Civil Pro-
cedure varies according to the complexity of the underly-
ing substantive law. To establish municipal liability under
§1983, respondents argue, a plaintiff must do more than
plead a single instance of misconduct. This requirement,
respondents insist, is consistent with a plaintiff’s Rule 11
obligation to make a reasonable prefiling inquiry into the
facts.

But examination of the Fifth Circuit’s decision in this case
makes it quite evident that the “heightened pleading stand-
ard” is just what it purports to be: a more demanding rule
for pleading a complaint under § 1983 than for pleading other
kinds of claims for relief. See 954 F. 2d, at 1057-1058. This
rule was adopted by the Fifth Circuit in Elliott v. Perez, 751
F. 2d 1472 (1985), and described in this language:

“In cases against governmental officials involving the
likely defense of immunity we require of trial judges
that they demand that the plaintiff’s complaints state
with factual detail and particularity the basis for the
claim which necessarily includes why the defendant-
official cannot successfully maintain the defense of im-
munity.” Id., at 1473.

In later cases, the Fifth Circuit extended this rule to com-
plaints against municipal corporations asserting liability
under §1983. See, e. g., Palmer v. San Antonio, 810 F. 2d
514 (1987).
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We think that it is impossible to square the “heightened
pleading standard” applied by the Fifth Circuit in this case
with the liberal system of “notice pleading” set up by the
Federal Rules. Rule 8(a)(2) requires that a complaint in-
clude only “a short and plain statement of the claim showing
that the pleader is entitled to relief.” In Conley v. Gibson,
355 U. S. 41 (1957), we said in effect that the Rule meant
what it said:

“[TThe Federal Rules of Civil Procedure do not require
a claimant to set out in detail the facts upon which he
bases his claim. To the contrary, all the Rules require
is ‘a short and plain statement of the claim’ that will give
the defendant fair notice of what the plaintiff’s claim is
and the grounds upon which it rests.” Id., at 47 (foot-
note omitted).

Rule 9(b) does impose a particularity requirement in two
specific instances. It provides that “[iln all averments of
fraud or mistake, the circumstances constituting fraud or
mistake shall be stated with particularity.” Thus, the Fed-
eral Rules do address in Rule 9(b) the question of the need
for greater particularity in pleading certain actions, but do
not include among the enumerated actions any reference to
complaints alleging municipal liability under §1983. FEux-
pressio unius est exclusio alterius.

The phenomenon of litigation against municipal corpora-
tions based on claimed constitutional violations by their em-
ployees dates from our decision in Monell, supra, where we
for the first time construed §1983 to allow such municipal
liability. Perhaps if Rules 8 and 9 were rewritten today,
claims against municipalities under § 1983 might be subjected
to the added specificity requirement of Rule 9(b). But that
is a result which must be obtained by the process of amend-
ing the Federal Rules, and not by judicial interpretation. In
the absence of such an amendment, federal courts and liti-
gants must rely on summary judgment and control of discov-
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ery to weed out unmeritorious claims sooner rather than
later.

The judgment of the Court of Appeals is reversed, and
the case is remanded for further proceedings consistent with
this opinion.

It is so ordered.
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REVES ET AL. v. ERNST & YOUNG

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE EIGHTH CIRCUIT

No. 91-886. Argued October 13, 1992—Decided March 3, 1993

A provision of the Racketeer Influenced and Corrupt Organizations Act
(RICO), 18 U.S. C. §1962(c), makes it unlawful “for any person em-
ployed by or associated with [an interstate] enterprise . . . to conduct or
participate, directly or indirectly, in the conduct of such enterprise’s
affairs through a pattern of racketeering activity ....” After respond-
ent’s predecessor, the accounting firm of Arthur Young and Company,
engaged in certain activities relating to valuation of a gasohol plant on
the yearly audits and financial statements of a farming cooperative, the
cooperative filed for bankruptcy, and the bankruptey trustee brought
suit, alleging, inter alia, that the activities in question rendered Arthur
Young civilly liable under § 1962(c) to petitioner holders of certain of the
cooperative’s notes. Among other things, the District Court applied
Circuit precedent requiring, in order for such liability to attach, “some
participation in the operation or management of the enterprise itself”;
ruled that Arthur Young’s activities failed to satisfy this test; and
granted summary judgment in its favor on the RICO claim. Agreeing
with the lower court’s analysis, the Court of Appeals affirmed in this
regard.

Held: One must participate in the operation or management of the enter-
prise itself in order to be subject to §1962(c) liability. Pp. 177-186.

(a) Examination of the statutory language in the light of pertinent
dictionary definitions and the context of §1962(c) brings the section’s
meaning unambiguously into focus. Once it is understood that the word
“conduct” requires some degree of direction, and that the word “partici-
pate” requires some part in that direction, it is clear that one must have
some part in directing an enterprise’s affairs in order to “participate,
directly or indirectly, in the conduct of such . . . affairs.” The “opera-
tion or management” test expresses this requirement in a formulation
that is easy to apply. Pp. 177-179.

(b) The “operation or management” test finds further support in
§1962’s legislative history. Pp. 179-183.

() RICO’s “liberal construction” clause—which specifies that the
“provisions of this title shall be liberally construed to effectuate its re-
medial purposes”—does not require rejection of the “operation or man-
agement” test. The clause obviously seeks to ensure that Congress’
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intent is not frustrated by an overly narrow reading of the statute, but
it is not an invitation to apply RICO to new purposes that Congress
never intended. It is clear from the statute’s language and legislative
history that Congress did not intend to extend § 1962(c) liability beyond
those who participate in the operation or management of an enterprise
through a pattern of racketeering activity. Pp. 183-184.

(d) The “operation or management” test is consistent with the propo-
sition that liability under §1962(c) is not limited to upper management.
“Outsiders” having no official position with the enterprise may be liable
under §1962(c) if they are “associated with” the enterprise and partici-
pate in the operation or management of the enterprise. Pp. 184-185.

(e) This Court will not overturn the lower courts’ findings that re-
spondent was entitled to summary judgment upon application of the
“operation or management” test to the facts of this case. The failure
to tell the cooperative’s board that the gasohol plant should have been
valued in a particular way is an insufficient basis for concluding that
Arthur Young participated in the operation or management of the coop-
erative itself. Pp. 185-186.

937 F. 2d 1310, affirmed.

BLACKMUN, J., delivered the opinion of the Court, in which REHNQUIST,
C. J., and STEVENS, O’CONNOR, and KENNEDY, JJ., joined, and in all but
Part IV-A of which SCALIA and THOMAS, JJ., joined. SOUTER, J., filed a
dissenting opinion, in which WHITE, J., joined, post, p. 186.

Gary M. Elden argued the cause for petitioners. With
him on the briefs were John R. McCambridge, Jay R. Hoff-
man, and Robert R. Cloar.

Michael R. Dreeben argued the cause for the United
States as amicus curiae urging reversal. With him on
the brief were Solicitor General Starr, Assistant Attorney
General Mueller, and Deputy Solicitor General Bryson.

Kathryn A. Oberly argued the cause for respondent.
With her on the brief were Bruce M. Cormier, John Matson,
Carl D. Liggio, and Fred Lovitch.*

*Briefs of amici curiae urging reversal were filed for the National Asso-
ciation of Insurance Commissioners by Ellen G. Robinson and C. Philip
Curley,; for the National Association of Securities and Commercial Law
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JUSTICE BLACKMUN delivered the opinion of the Court.!

This case requires us once again to interpret the provi-
sions of the Racketeer Influenced and Corrupt Organizations
(RICO) chapter of the Organized Crime Control Act of 1970,
Pub. L. 91-452, Title IX, 84 Stat. 941, as amended, 18 U. S. C.
§§1961-1968 (1988 ed. and Supp. II). Section 1962(c) makes
it unlawful “for any person employed by or associated with
any enterprise engaged in, or the activities of which affect,
interstate or foreign commerce, to conduct or participate, di-
rectly or indirectly, in the conduct of such enterprise’s affairs
through a pattern of racketeering activity ....” The ques-
tion presented is whether one must participate in the opera-
tion or management of the enterprise itself to be subject to
liability under this provision.

I

The Farmer’s Cooperative of Arkansas and Oklahoma, Inc.
(Co-Op), began operating in western Arkansas and eastern
Oklahoma in 1946. To raise money for operating expenses,
the Co-Op sold promissory notes payable to the holder on
demand. Each year, Co-Op members were elected to serve
on its board. The board met monthly but delegated actual
management of the Co-Op to a general manager. In 1952
the board appointed Jack White as general manager.

In January 1980, White began taking loans from the Co-Op
to finance the construction of a gasohol plant by his company,

Attorneys by Kevin P. Roddy and William S. Lerach; and for Trial Law-
yers for Public Justice, P. C., by G. Robert Blakey and Arthur H. Bryant.

Lawrence Gold, Robert Weinberg, Martin S. Lederman, Jed S. Rakoff,
and Michael L. Waldman filed a brief for the American Federation of
Labor and Congress of Industrial Organizations as amicus curiae urging
affirmance.

Louis A. Craco filed a brief for the American Institute of Certified Pub-
lic Accountants as amicus curiae.

1JUSTICE SCALIA and JUSTICE THOMAS do not join Part IV-A of this
opinion.
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White Flame Fuels, Inc. By the end of 1980, White’s debts
to the Co-Op totaled approximately $4 million. In Septem-
ber of that year, White and Gene Kuykendall, who served as
the accountant for both the Co-Op and White Flame, were
indicted for federal tax fraud. At a board meeting on No-
vember 12, 1980, White proposed that the Co-Op purchase
White Flame. The board agreed. One month later, how-
ever, the Co-Op filed a declaratory action against White and
White Flame in Arkansas state court alleging that White
actually had sold White Flame to the Co-Op in February
1980. The complaint was drafted by White’s attorneys and
led to a consent decree relieving White of his debts and pro-
viding that the Co-Op had owned White Flame since Febru-
ary 15, 1980.

White and Kuykendall were convicted of tax fraud in Janu-
ary 1981. See United States v. White, 671 F. 2d 1126 (CAS8
1982) (affirming their convictions). Harry Erwin, the man-
aging partner of Russell Brown and Company, an Arkansas
accounting firm, testified for White, and shortly thereafter
the Co-Op retained Russell Brown to perform its 1981 finan-
cial audit. Joe Drozal, a partner in the Brown firm, was put
in charge of the audit and Joe Cabaniss was selected to assist
him. On January 2, 1982, Russell Brown and Company
merged with Arthur Young and Company, which later be-
came respondent Ernst & Young.?

One of Drozal’s first tasks in the audit was to determine
White Flame’s fixed-asset value. After consulting with
White and reviewing White Flame’s books (which Kuyken-
dall had prepared), Drozal concluded that the plant’s value
at the end of 1980 was $4,393,242.66, the figure Kuykendall
had employed. Using this figure as a base, Drozal factored
in the 1981 construction costs and capitalized expenses and
concluded that White Flame’s 1981 fixed-asset value was ap-

2In order to be consistent with the terminology employed in earlier
judicial writings in this case, we hereinafter refer to the respondent firm
as “Arthur Young.”
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proximately $4.5 million. Drozal then had to determine how
that value should be treated for accounting purposes. If the
Co-Op had owned White Flame from the beginning of con-
struction in 1979, White Flame’s value for accounting pur-
poses would be its fixed-asset value of $4.5 million. If, how-
ever, the Co-Op had purchased White Flame from White,
White Flame would have to be given its fair market value
at the time of purchase, which was somewhere between
$444,000 and $1.5 million. If White Flame were valued at
less than $1.5 million, the Co-Op was insolvent. Drozal con-
cluded that the Co-Op had owned White Flame from the
start and that the plant should be valued at $4.5 million on
its books.

On April 22, 1982, Arthur Young presented its 1981 audit
report to the Co-Op’s board. In that audit’s Note 9, Arthur
Young expressed doubt whether the investment in White
Flame could ever be recovered. Note 9 also observed that
White Flame was sustaining operating losses averaging
$100,000 per month. See Arthur Young & Co. v. Reves, 937
F. 2d 1310, 1318 (CA8 1991). Arthur Young did not tell the
board of its conclusion that the Co-Op always had owned
White Flame or that without that conclusion the Co-Op
was insolvent.

On May 27, the Co-Op held its 1982 annual meeting. At
that meeting, the Co-Op, through Harry C. Erwin, a partner
in Arthur Young, distributed to the members condensed fi-
nancial statements. These included White Flame’s $4.5 mil-
lion asset value among its total assets but omitted the infor-
mation contained in the audit’s Note 9. See 937 F. 2d, at
1318-1319. Cabaniss was also present. Erwin saw the
condensed financial statement for the first time when he ar-
rived at the meeting. In a 5-minute presentation, he told
his audience that the statements were condensed and that
copies of the full audit were available at the Co-Op’s office.
In response to questions, Erwin explained that the Co-Op
owned White Flame and that the plant had incurred approxi-
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mately $1.2 million in losses but he revealed no other infor-
mation relevant to the Co-Op’s true financial health.

The Co-Op hired Arthur Young also to perform its 1982
audit. The 1982 report, presented to the board on March 7,
1983, was similar to the 1981 report and restated (this time
in its Note 8) Arthur Young’s doubt whether the investment
in White Flame was recoverable. See 937 F. 2d, at 1320.
The gasohol plant again was valued at approximately $4.5
million and was responsible for the Co-Op’s showing a posi-
tive net worth. The condensed financial statement distrib-
uted at the annual meeting on March 24, 1983, omitted the
information in Note 8. This time, Arthur Young reviewed
the condensed statement in advance but did not act to re-
move its name from the statement. Cabaniss, in a 3-minute
presentation at the meeting, gave the financial report. He
informed the members that the full audit was available at
the Co-Op’s office but did not tell them about Note 8 or that
the Co-Op was in financial difficulty if White Flame were
written down to its fair market value. [Ibid.

In February 1984, the Co-Op experienced a slight run on
its demand notes. On February 23, when it was unable to
secure further financing, the Co-Op filed for bankruptcy. As
a result, the demand notes were frozen in the bankruptcy
estate and were no longer redeemable at will by the
noteholders.

II

On February 14, 1985, the trustee in bankruptcy filed suit
against 40 individuals and entities, including Arthur Young,
on behalf of the Co-Op and certain noteholders. The Dis-
trict Court certified a class of noteholders, petitioners here,
consisting of persons who had purchased demand notes be-
tween February 15, 1980, and February 23, 1984. Petition-
ers settled with all defendants except Arthur Young. The
District Court determined before trial that the demand
notes were securities under both federal and state law. See
Robertson v. White, 635 F. Supp. 851, 865 (WD Ark. 1986).
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The court then granted summary judgment in favor of Ar-
thur Young on the RICO claim. See Robertson v. White,
Nos. 85-2044, 85-2096, 85-2155, and 85-2259 (WD Ark., Oct.
15, 1986), App. 198-200. The District Court applied the test
established by the Eighth Circuit in Bennett v. Berg, 710
F. 2d 1361, 1364 (en banc), cert. denied sub nom. Prudential
Ins. Co. of America v. Bennett, 464 U. S. 1008 (1983), that
§1962(c) requires “some participation in the operation or
management of the enterprise itself.” App. 198. The court
ruled: “Plaintiffs have failed to show anything more than
that the accountants reviewed a series of completed transac-
tions, and certified the Co-Op’s records as fairly portraying
its financial status as of a date three or four months preced-
ing the meetings of the directors and the shareholders at
which they presented their reports. We do not hesitate to
declare that such activities fail to satisfy the degree of man-
agement required by Bennett v. Berg.” Id., at 199-200.

The case went to trial on the state and federal securities
fraud claims. The jury found that Arthur Young had com-
mitted both state and federal securities fraud and awarded
approximately $6.1 million in damages. The Court of Ap-
peals reversed, concluding that the demand notes were not
securities under federal or state law. See Arthur Young &
Co. v. Reves, 856 F. 2d 52, 55 (CA8 1988). On writ of certio-
rari, this Court ruled that the notes were securities within
the meaning of §3(a)(10) of the Securities Exchange Act of
1934, 48 Stat. 832, as amended, 15 U.S.C. §78c(a)(10).
Reves v. Ernst & Young, 494 U. S. 56, 70 (1990).

On remand, the Court of Appeals affirmed the judgment
of the District Court in all major respects except the dam-
ages award, which it reversed and remanded for a new trial.
See 937 F. 2d, at 1339-1340. The only part of the Court of
Appeals’ decision that is at issue here is its affirmance of
summary judgment in favor of Arthur Young on the RICO
claim. Like the District Court, the Court of Appeals ap-
plied the “operation or management” test articulated in Ben-
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nett v. Berg and held that Arthur Young’s conduct did not
“rise to the level of participation in the management or oper-
ation of the Co-op.” See 937 F. 2d, at 1324. The Court of
Appeals for the District of Columbia Circuit also has adopted
an “operation or management” test. See Yellow Bus Lines,
Inc. v. Drivers, Chauffeurs & Helpers Local Union 639, 286
U.S. App. D. C. 182, 188, 913 F. 2d 948, 954 (1990) (en banc),
cert. denied, 501 U. S. 1222 (1991). We granted certiorari,
502 U. S. 1090 (1992), to resolve the conflict between these
cases and Bank of America National Trust & Savings Assn.
v. Touche Ross & Co., 782 F. 2d 966, 970 (CA11 1986) (reject-
ing requirement that a defendant participate in the operation
or management of an enterprise).

II1

“In determining the scope of a statute, we look first to its
language. If the statutory language is unambiguous, in the
absence of ‘a clearly expressed legislative intent to the con-
trary, that language must ordinarily be regarded as conclu-
sive.””  United States v. Turkette, 452 U. S. 576, 580 (1981),
quoting Consumer Product Safety Comm’n v. GTE Syl-
vania, Inc., 447 U. S. 102, 108 (1980). See also Russello v.
United States, 464 U. S. 16, 20 (1983). Section 1962(c) makes
it unlawful “for any person employed by or associated with
any enterprise . . . to conduct or participate, directly or indi-
rectly, in the conduct of such enterprise’s affairs through a
pattern of racketeering activity . ...”

The narrow question in this case is the meaning of the
phrase “to conduct or participate, directly or indirectly, in
the conduct of such enterprise’s affairs.” The word “con-
duct” is used twice, and it seems reasonable to give each use
a similar construction. See Sorenson v. Secretary of Treas-
wry, 475 U. S. 851, 860 (1986). As a verb, “conduct” means
to lead, run, manage, or direct. Webster’s Third New Inter-
national Dictionary 474 (1976). Petitioners urge us to read
“conduct” as “carry on,” Brief for Petitioners 23, so that al-



178 REVES v. ERNST & YOUNG

Opinion of the Court

most any involvement in the affairs of an enterprise would
satisfy the “conduct or participate” requirement. But con-
text is important, and in the context of the phrase “to con-
duct . . . [an] enterprise’s affairs,” the word indicates some
degree of direction.?

The dissent agrees that, when “conduct” is used as a verb,
“it is plausible to find in it a suggestion of control.” Post,
at 187. The dissent prefers to focus on “conduct” as a noun,
as in the phrase “participate, directly or indirectly, in the
conduct of [an] enterprise’s affairs.” But unless one reads
“conduct” to include an element of direction when used as a
noun in this phrase, the word becomes superfluous. Con-
gress could easily have written “participate, directly or indi-
rectly, in [an] enterprise’s affairs,” but it chose to repeat the
word “conduct.” We conclude, therefore, that as both a
noun and a verb in this subsection “conduct” requires an ele-
ment of direction.

The more difficult question is what to make of the word
“participate.” This Court previously has characterized this
word as a “ter[m] . .. of breadth.” Russello, 464 U. S., at
21-22. Petitioners argue that Congress used “participate”
as a synonym for “aid and abet.” Brief for Petitioners 26.
That would be a term of breadth indeed, for “aid and abet”
“comprehends all assistance rendered by words, acts, encour-
agement, support, or presence.” Black’s Law Dictionary 68
(6th ed. 1990). But within the context of §1962(c), “partici-
pate” appears to have a narrower meaning. We may mark

3The United States calls our attention to the use of the word “conduct”
in 18 U. S. C. §1955(a), which penalizes anyone who “conducts, finances,
manages, supervises, directs, or owns all or part of an illegal gambling
business.” See Brief for United States as Amicus Curiae 13, n. 11; Tr.
of Oral Arg. 24-25. This Court previously has noted that the Courts of
Appeals have interpreted this statute to proscribe “any degree of partici-
pation in an illegal gambling business, except participation as a mere bet-
tor.” Sanabria v. United States, 437 U. S. 54, 70-71, n. 26 (1978). We
may assume, however, that “conducts” has been given a broad reading in
this context to distinguish it from “manages, supervises, [or] directs.”
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the limits of what the term might mean by looking again at
what Congress did not say. On the one hand, “to participate
... in the conduct of . . . affairs” must be broader than “to
conduct affairs” or the “participate” phrase would be super-
fluous. On the other hand, as we already have noted, “to
participate . . . in the conduct of . . . affairs” must be narrower
than “to participate in affairs” or Congress’ repetition of the
word “conduct” would serve no purpose. It seems that Con-
gress chose a middle ground, consistent with a common un-
derstanding of the word “participate”—“to take part in.”
Webster’s Third New International Dictionary 1646 (1976).

Once we understand the word “conduct” to require some
degree of direction and the word “participate” to require
some part in that direction, the meaning of §1962(c) comes
into focus. In order to “participate, directly or indirectly, in
the conduct of such enterprise’s affairs,” one must have some
part in directing those affairs. Of course, the word “partici-
pate” makes clear that RICO liability is not limited to those
with primary responsibility for the enterprise’s affairs, just
as the phrase “directly or indirectly” makes clear that RICO
liability is not limited to those with a formal position in the
enterprise,* but some part in directing the enterprise’s af-
fairs is required. The “operation or management” test ex-
presses this requirement in a formulation that is easy to
apply.

Iv

A

This test finds further support in the legislative history of
§1962. The basic structure of §1962 took shape in the
spring of 1969. On March 20 of that year, Senator Hruska

4For these reasons, we disagree with the suggestion of the Court of
Appeals for the District of Columbia Circuit that §1962(c) requires “sig-
nificant control over or within an enterprise.” Yellow Bus Lines, Inc. v.
Drivers, Chauffeurs & Helpers Local Union 639, 286 U. S. App. D. C. 182,
188, 913 F. 2d 948, 954 (1990) (en banc) (emphasis added), cert. denied, 501
U. S. 1222 (1991).
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introduced S. 1623, 91st Cong., 1st Sess., which combined his
previous legislative proposals. See Lynch, RICO: The
Crime of Being a Criminal, Parts I & II, 87 Colum. L. Rev.
661, 676 (1987); Blakey & Gettings, Racketeer Influenced and
Corrupt Organizations (RICO): Basic Concepts—Criminal
and Civil Remedies, 53 Temp. L. Q. 1009, 1017 (1980). Sen-
ate bill 1623 was titled the “Criminal Activities Profits Act”
and was directed solely at the investment of proceeds de-
rived from criminal activity.® It was §2(a) of this bill th